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Notre: The attention of those interested in following currently the cease and 
desist orders of the Commission is invited to the advantages offered by the Federal 
Register, which is published daily by the Division of the Federal Register, 
National Archives, and sets forth, among other things, current orders and regula- 
tions of the different Government establishments, which have general applicability 
and legal effect. 
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THE UNITED STATES CIRCUIT COURTS OF APPEALS FROM 
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Name 
TAG MANUFACTURERS INSTITUTE, ET AL__________- 
Petition for review filed in Circuit Court of Appeals for the 
First Circuit on July 18, 1947. Commission’s order set aside 
May 12, 1949. 174 F. (2d) 452. 
EOL Ee OO UCDO EO) agg eee a a Re ee eye 
Petition for review filed in United States Court of Appeals 
for the District of Columbia on August 21, 1947. Commis- 
sion’s order affirmed June 6, 1949. 176 F. (2d) 461. 
EEG ING RAZORVCORR.. 409 Al 2occcenc eo ke ee ee 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on October 11, 1947. 
MINNEAPOLIS-HONEYWELL REGULATOR CO_--_------ 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on March 11, 1948. 
ALBERTY FOOD PRODUCTS, ET AT scl eee ep ey Beet AE 
Petition for review filed in United States Gaunt of Appeals 
for the District of Columbia on April 19, 1948. 
HILENMAN@PERIODICALS) INC ORT AL... 2£2 2523-52 2255 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on June 9, 1948. Commission’s order affirmed 
April 25, 1949. 174 F. (2d) 122. 
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TABLE OF COURT CASES IN VOLUMES 1-44, INCLUSIVE* 


Abbreviations: 8. C.=U. S. Supreme Court; C. C. A.=Circuit Court of Appeals; S. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. 8. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); ©. A. of (or for) D.C.=U. 8. Court of Appeals 
for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia); D. C.= 
District Court. Hyphenated numbers refer to volume and page of the F. T, C. Reports, the number 
preceding the hyphen denoting the volume, the numbers following, the page. Citations such as18. & 
D.—, 28. & D.—, or3S. & D.—, refer respectively to the volume and page of the three volumes of Com- 
mission publications entitled ‘Statutes and Decisions—Federal Trade Commission, 1914-1929,” “‘Stat- 
utes,” etc., ‘‘1930-1938,”’ and ‘‘Statutes,’’ etc., ‘‘1939-1943,”” in which are published Commission court 
decisions for said periods. 


Ace Auto Supply Co., The, et al___._________ (C. C. A.) 832-1891; 38. & D. 375, 

Adolph -kWastor & Bros., Inc. -.-4-..--.2.- (C. C. A.) 37-818; 3S. & D. 612 
138 F. (2d) 824. 

CVANCe Pant OOM. Soe ok een oe (C. C. A.) ““Memoranda,”’ 20-739. 

An fistaley. Mfc. Co.,.et ale. -. 5. +22 222-s (C. C. A.) 86-1126; 3S. & D. 556; 


135 F. (2d) 453; 144 F. (2d) 221; 324 39-677; (S. C.) 40-906. 
U.S. 746; (65 S. Ct. 971). 


Aetna Portland Cement Co., et al______----- (C. C. A.) 43-1101. 
157 EF. (2d). 533. 

ber idaho eg se (C. C. A.) 32-1871; 38. & D. 358. 
118 F. (2d) 669. 

Algoma umber, Comet al.2.-.- =.=. -.-- (C. C. A.) 16-657; 2S. & D. 158; 
56 F. (2d) 774; 64 F. (2d) 618; 291 U. S. 17-669; 2. S. & D. 221; (S. C.) 

67; (54 8. Ct. 315). 18-669; 2S. & D. 247. 

MlenwB maWrislevjC On el ale «222-3 =25. 22s (C. C. A.) 31-1815; 3S. & D. 250. 
113 F. (2d) 4387. 

Alle-Rhume Remedy Co., Inc., et al__------- (C. C. A.) 30-1613; 38. & D. 170. 

ulite dea per Mills st 39 ee Aas Fess SES (C. C. A.) 44-1582. 
168 F. (2d) 600. 

Allied Pharmacal Co., Inc., ete__--------=-- (D. C.) 31-1905; 3S. & D. 704. 


Alma’s Home Made Candies (Mrs. Alma (C. C. A.) 38-919. 


Loughran et al.) 
143 F. (2d) 431. 


1 Interlinear citations are to the reports of the National Reporter System and to official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings as the case may be, have been 
there reported. Such cases do not include the decisions of the Supreme Court of the District of Columbia, 
nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in the 
Commission’s Decisions and the Commission publications entitled “‘Statutes and Decisions—1914-1929,” 
“Statutes and Decisions—1930-1938,”’ and “Statutes and Decisions—1939-1943,’’ which also include cases 
here involved, for their respective periods. 

The two earlier publications also include Clayton Act cases bearing on those sections of said Act adminis- 
tered by the Commission during the aforesaid period, but in which Commission was notea party. As 
above noted, they are respectively referred to as 1S. & D.—,28.& D.—,and38.&D.—. For ‘‘Memo- 
randum of Court Action on Miscellaneous Interlocutory Motions” during the period covered by the second 
compilation, namely 1930-1938, see said compilation at page 485 et seq. 

2 For interlocutory order of lower court, see “‘ Memoranda,”’ 29-1966 or 28. & D. 487. 
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Aluminum ©o. ob Americas. oss o 2 asses (C. C. A.) 5-529; 1S. & D. 215; 
284 Fed. 401; 299 Fed. 361. 7-618; 18. & D. 260. 
Amasia importing Corp. = sae == 2 == === (C. C. A.) 44-1451. 
Araber-lta, (WardsJ. Miller) 222 ees == seo (C. C. A.) 21-1223; 28. & D. 329. 
Me Mclean: & Soniét alles ee ee (C. C. A.) 22-1149; 2S. & D. 347; 
84 F. (2d) 910; 94 F. (2d) 802. 26-1501; 258. & D. 439; 31-1828; 
38. & D. 261. 
American Army and Navy Stores, Inc___---- (C. A. for D. C.) 23-1392; 2 S. & 
D. 358. 
PATEL ICA CTI yt Oe ee ee (C. C. A.) 27-1683; 2S. & D. 467. 
97 F. (2d) 1001. 
American Chain & Cable Co., Inc., et al___-- (C. C. A.) 38-825, 896. 
139 F. (2d) 622; 142 F. (2d) 909. 
American Collecevietral. = 98) te eee (C. C. A.) 30-1674; 38. & D. 222. 
American Drug Corp_-.----+------------- (C. C. A.) 40-930; 43-1198. 
149 F. (2d) 608. 
American Field Seed Co. et al_______------- (C. C. A.) 30-1648; 3S. & D. 200. 
American Medicinal Products, Inc., et al____ (D. C.) 30-1683; 3 8. & D. 230; 
136 F. (2d) 426. (C. C. A.) 36-1167; 3S. & D. 
591. 
FATIDCRECATIN SINULEs © Omueyees sete were cess Nene ces ee (C. C. A.) 138-607; 2 S. & D. 68. 


38 F. (2d) 547. 
American Steel and Wire Co. of N. J., The, (C.C. A.) 34-1862; 35S. & D. 491. 
et al. 
American Steel and Wire Co. of N. J., U.S. v_ (D. C.) 48-1241. 
American Television Institute, Inc., U. 8. v__ (D. C.) 36-1175; 3 8. & D. 735. | 
Americanlhopaccos@ons = sens ese aoe (D. C.) 5-558; 1 8. & D. 239; (S. | 
283 Fed. 999; 264 U. S. 298 (44 S. Ct. C.) 7-599; 18. & D. 341; (C.C. 
336); 9 F. (2d) 570; 274 U. S. 5438 A.) 9-653; 18. & D. 483; (S. C.) 
(47 S. Ct. 668). 11-668; 1S. & D. 615. 
America’s Medicine, etc. (Harry S. Benham)_ (D. C.) 29-1629; 3 S. & D. 642. 
Anchor Hocking Glass Corp., Lancaster, (C. C. A.) 34-1789; 358. & D. 426. 
Ohio, et al. 
124 F. (2d) 187. 
Antisepto Products Co., etc. (Edward L. (D. C.) 29-1637; 3S. & D. 649. 
Jenkins et al.) 


Ae Wie IP aper- CO Ines a) {ee == ae ane (C. C. A.) 40-921; (S. C.) 42-909; 

149 F. (2d) 424; 328 U.S. 193 (66 S. Ct. (C. C. A.) 48-1222; 44-1455. 
932). 

Ardellesines jtelen 22 ets ns nape (C. C. A.) 28-1894; 3S. & D. 59. 
101 F. (2d) 718. 

Arden, Inc., Elizabeth, et al___.___________ (C. C. A.) 42-916. 
156 F. (2d) 132. 

Arkansas Wholesale Grocers Ass’n_________- (C. C. A) 11-646; 1S. & D. 593. 
18 F. (2d) 866. 

Arman daC 0, inc eve tra leeee sea eke (C. C. A.) 21-1202; 28. & D. 310; 
78 F. (2d) 707; 84 F. (2d) 973. 22-1155; 2S. & D. 352. 

Anmours &i@oi8 santese tender ayraugt we aeteek yeraye (C. C. A.) “Memorandum,” 20- 

745. 

Army and Navy Trading Co__-____________ (C. A. of D. C.) 24-1601; 2S. & 

88 F. (2d) 776. D. 374. 


8 Interlocutory order. See also1S. & D. 721. 
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Amnold Stone Comet +6 1 Ae. (C. C. A.) 15-606; 2S. & D. 123. 
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87 F. (2d) 561. 
Famous Pure Silk Hosiery Co. (Louis Dubi- (CG. CG, A.) 27 “1678; 2.5, & D, 459, 
noff). 
Fashion Originators Guild of America, Inc., (C, ©. A.) 81-1837; 3S. & D, 269; 


et al. (8. C.) 82-1856; 8 8S. & D, 845, 
114 F, (2d) 80; 312 U..8. 457 (61 S. Ct. 
703). 

Fioret Sales Co., Inc., et al__........----.- (C. ©. A.) 27-1702; 25, & D, 481; 
100 F. (2d) 358. 28-1955; 8S. & D, 108. 

Picibowuemuel, Of Alo. ee wan ewer nen (C, C, A.) 41-452. 

Fluegelman & Co., Inc__-...-_----- ee (C. C. A.) 18-602; 28, & D. 62, 
87 FP, (2d) 59. 

ivan oo emrioh meow! oo 3 SB cme (C, C. A.) 15-625; 28. & D) 141, 
52 F. (2d) 836. 

March MeotomCo-eg 2-10. 3b... ene (C. C, A.) 81-1833; 38. & D. 810; 
120 F. (2d) 175. 33-1781, 38. & D. 878, 

Fort Howard: Paper Co. et-al_....--..-..<-- (C, C. A.) 48-1087, 
156 F. (2d) 899. 

Fox Film;Corporation.....--.=-.-. ee ee (C, C. A.) 7-589; 18. & D; 831. 
296 Fed. 353. 

Fresh Grown Preserve Corp. et al.......... (C. C. A.) 84-1827; 38. & D, 460; 
125 F. (2d) 917; 139 F. (2a) 200. 37-824: 3S. & D. 617. 

Hredelieo pet aleee-tt JA f9 2b (C, C. A.) 85-978; 38. & D, 527, 

Froman, Harry (Supreme Sales Co., ete.)_... (C. C. A.) 88-893. 

Fruit Growers’ (Express, Ime_-._-))_- seeeloll (C. C. A.) 8-628: 1 8. & D. 184; 
274 Fed. 205; 261 U. S. 629 (42 S. Ct, footnote, 6-559, 

518). 

Milo Common toe 2 See ees ena (C, C. A.) 85-946; 3 8. & D, 499. 
130 F. (2d) 85. 

Garment Mfrs. Assn., Inc., et al.._...-.---- (S. C. of D. C.) footnote, 18-668; 

Das, 28, & D. 215, 

PA a ea aa (C. C. A.) 89-694. 
144 F. (2d) 580. 

Gellavanebrothers, U, 8/02 -.---<--n--<--< (D. C.) 37-886; 38. & D. 7387. 


General Merchandise Co. (David Kritzik)... (C. C. A.) 84-1808; 35. & D. 444. 
125 F. (2d) 351. 


General Motors Corp. et al...--..--------- (C. C. A.) 81-1852; 3S. & D. 282; 
114 F, (2d) 33. 35-955; 38. & D. 506. 

Goonmertle ee, © 0b es a ek  ciicirimicim mim (C. C, A.) ‘‘Memoranda,’’ 20-722; 
113 F. (2d) 583. 28. & D. 291; 81-1846;38. & D. 

277, 

Gporge Zibglori Cod boil douse kn pw wnie nae (C. C, A.) 24-1625; 28. & D. 397. 
90 F. (2d) 1007. 

Gerrard. Co., Inc., The, et-al..-....-..-=..- (C, C, A.) 84-1862; 35. & D. 491, 


18 For interlocutory matter, see ‘‘ Memoranda,” 28-1954, or 2.8, d D, 485, 
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Ginibell Bros) pines -s-t s. 39 632 ene (C. C. A.) 32-1820; 38. & D. 314. 
116 F. (2d) 578. 

Glade: Candi, © 0 tet ee ys oe eee (C. C. A.) 29-1584; 3S. & D. 139. 
106 F. (2d) 962. ; 

Gobeac hie Cos, Ui Send Sees eeteers se et ee (D. C.) 39-726. 

Globe Printing Co. (Morris Aron et al.) _--_- (D. C.) 26-1130; 3 8. & D. 560. 


50 F. Supp. 289. 
Goldman, Jacob L. (Atlas Health Appliance (D. C.) 31-1897; 38. & D. 696. 
Co,). 


Geen Grape- Covet tA te Se <Seeles (C. C. A.) 14-695; 28. & D. 95. 
45 F, (2d) 70. 
Goodyear Tire & Rubber Co___----=---+--- (C. C. A.) 25-1707; 2S. & D. 422; 
92 F. (2d) 677; 304 U. S. 257 (58S. Ct. (S. C.) 26-1521; 2 8. & D. 456; 
863); 101 F. (2d) 620. (C. C. A.) 28-1899; 3S. & D. 63. 


Gotlieb, Lenard, et al. (Reed’s Cut Rate (D. C.) 31-1885; 3S. & D. 686. 
Drug Store, etc.). 


Grand Rapids ‘Furniture Co________-------- (C. C. A.) 36-1118; 38. & D. 550. 
134 F. (2d) 332. 

Grand Rapids Varnish Co.#_______________- (C. C, A.) 138-580. 
41 F. (2d) 996. 

GraczsCl cn ees ae OE ees Pes Le a (C. C. A.) 1-571, 2-545; 1S. & D. 
258 Fed. 314; 253 U. S. 421 (40 S. Ct. 43; (S. C.) 2-564; 15S. & D. 69. 

D2) 

Great Atlantic & Pacific Tea Co., The__-____ (C. C. A.) 29-1591; 3S. & D. 146. 
106 F. (2d) 667. 

Green oupplynCOmelCrs san 2h ye eee ene (D. C.) 35-958; 3S. & D. 510. 

Guarantee Veterinary Co. et al____________- (C. C. A.) 5-567; 18. & D. 246. 
285 Fed. 853. 

Gulie Our oupeesstes tes 6 ae (C. C. A.) 40-9338. 


150 F. (2d) 106. 
Gulf Refining Co. et al. (Sinclair Refining (C. C. A.) 4-552; 15S. & D. 145; 
Co. et al.) (S. C.) 6-587; 1S. & D. 306. 
276 Fed. 686; 261 U. S. 463 (48 S. Ct. 
450). 
Gynex Corp. (Bureau of Hygiene), U.S. v._. (D. C.); footnote, 34-1869; 35- 
987;3 8S. & D. 731. 
Flallt James) teed se ned! ee eee bat ok te (C. C. A.) 20-740; 28. & D. 246. 
67 F. (2d) 998. 
Halperin, Isidore, et al. (Wellworth Sales (C. C. A.) 34-1841;38. & D. 472. 
Co.) 
Hamilton-Brown Shoe Co., U. 8. v_________- (D. C.); footnote, 26-1495. 
Hammonds umlbens © oe ase ae ae (C. C. A.); footnote, 16-684; 2 
S. & D. 682; ‘‘Memoranda,”’ 


20-739. 
Hammond {Snyder giComee sass ese) eee (D. C.) 5-578; 1S. & D. 254 (S. 
284 Fed. 886; 267 U. S. 586 (45 S. Ct. C.); 8-632; 1S. & D. 408. 
461). 
Harrie Ebubbard Ayverting 4.2) 0. ses (C. C. A.) 10-754; 1S. & D. 569. 


15s (20) 274: 
Hartman Wholesale Drug Co., Inc., et al____ (D. C.) 27-1693; 3S. & D. 629. 


16 For interlocutory order, see ‘‘ Memoranda,” 20-746, or 1S. & D. 724. 
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Haskelite Manufacturing Corp_____________ (C. C. A.) 84-1855; 3S. & D. 485 
127 F. (2d) 765. 

Hastings. Manufacturing Co________________ (C. C. A.) 42-887. 
153 F., (2d) 258. 

Haynes. é.Co.4 ine} -dustin:.£2 es (C. C. A.) 29-1578; 3S. & D. 134. 
105 F. (2d) 988. 

iRtelentardelieSincieee) £2 .'t. Cie (C. C, A.) 28-1894; 3S. & D. 59. 
101 F. (2d) 718. 

Herbal Medicine Co., et al., U.S. v_-________ (D. C.) 38-937. 


Herbal Medicine Co. (George Earl McKewen (D. C.) 31-1913; 3S. & D. 726. 
et al.) 


Hershey Chocolate Corp. et al_____________ (C. C. A.) 33-1798; 3S. & D. 392. 
121 F. (2d) 968. 

Herzfeld, et al. (Stephen Rug Mills) ________ (C. C. A.) 38-833. 
140 F. (2d) 207. 

RCE ZG y Oi Ore SACK ie = ora SE ee (C. C. A.) 41-426; 48-1175. 
150 F. (2d) 450. 

Wetiser iteruian ssf 223 N= Ee ee (C. C. A.) 8-628; 1 S. & D. 404. 
4 F. (2d) 682. 

Weustierss: Son; Ho yNM. £4-£% 23) 2 ee (C. C. A.) 29-1580; 38. & D. 136. 


106 F. (2d) 596. 
Hill, Joe B., et al. (McAfee Candy Co., etc.)__ (C. C. A.) 34-1800; 3S. & D. 436. 
124 F. (2d) 104. 


[SESAIS TRS ny Sse Ib stipe as a ee ee ee oa ee a (C. C. A.) 10-653; 1S. & D. 467. 
9 F. (2d) 481. 
HiresdhurneriGlass Col 4. 2352) 20 (C. C, A.) 21-1207; 2S. & D. 315. 


81 F. (2d) 362. 
Hoboken White Lead & Color Works, Inc___ (C. C. A.) 14-711; 28. & D. 108; 


67-F. (2d) 551. 18-663; 2S. & D. 241. 
Hieteller Candy: Co.) Bobi s. 2303) (C. C. A.) 22-1188; 2S. & D. 338; 
82 F. (2d) 647. 34-1842; 3S. & D. 473. 
Hoffman: Engineering\Co_4 - 22-2 --..-.--- (C. C, A.) 21-1221; 2S. & D. 327. 
Holloway, @.Co:..M.d., 6b alin - 3. -sn35-5- (C. C. A.) 22-1149; 28. & D. 347; 
84 F. (2d) 910; 94 F. (2d) 802. 439; 31-1829; 3S. & D. 263. 


Hollywood Candy Co. (F. A. Martoccio Co.)_ (C. C. A.) 24-1608; 28. & D. 381. 
87 F. (2d) 561. 


Holstabuplushine Co, et al, Us S.0.2--...2-= (D. C.) 30-1728; 3 S. & D. 724. 
Houbigant,cine fet aloe (4 2303) 8 (C. C, A.) 38-832. 
139 F. (2d) 1019. 
Howe et al______-___- pte Sty EO Rae (C. C. A.) 40-889. 
148 F. (2d) 561. 
Hadsom Co. Bhe Ws) At 0 (C. C, A.) 32-1889; 38. & D. 373. 
Hudson Fur Dyeing Co. (Louis Estrin et al.)_ (C. C. A.) 34-1805; 3S. & D. 441. 
Huehes sine: ShaiGriffiths Way) (C. A. of D. C.) 17-660; 2S. & D. 
63 F. (2d) 362; 77 F. (2d) 886. 213; 20-734; 2S. & D. 300. 
TUINSTROASOM yh 2A sen ECR ae an (D. C.) 3-565; 1S. & D. 81. 
268 Fed. 874. 
Ice Cream Manufacturers, International As- (S. C. of D. C.) 22-1137, 28. & D. 
sociation of, et al. 337. 


11 For interlocutory order, see ‘‘Memoranda,’’ 28-1968 or 2 8. & D. 489, 
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Illinois Lumber & Material Dealers Ass’n, Inc. (C. C. A.) 27-1682; 28. & D. 466. 
97 F. (2d) 1005. 


Imperial Candy @oe26 14-23-2222 ee (C. C. A.) 28-1894; 38. & D. 59. 
101 F. (2d) 718. 

Indiana Quartered(Oak- Cou 22222 2222 Sone (C. C. A.) 12-721; 1 8. & D. 682; 
26 F. (2d) 340; 58 F. (2d) 182. 16-683; 2S. & D. 184. 

Imecto, Unie tears eee DS ee eee ee (C. C. A.) 18-705; 2S. & D.279; 
70 BE. (2d) 370: 20-722; 2S. & D. 288, 488. 


Ink Co. of America, The, ete. (Cornelius P. (D. C.) 36-1171; 3S. & D. 732. 
Van Schaack, Jr.), U.S. v. 

International Art Co. et al_____==s-=-s2--=2 (C. C. A.) 30-1635; 3S. & D. 188. 
109 F, (2d) 393. 

International Association of Ice Cream Man- (S. C. of D. C.) 22-1137; 2S. & D. 


ufacturers et al. 337. 
ImnternavuionaleartsnConpae sas =e (C. C. A.) 36-1102; 3S. & D. 535. 
133 F. (2d) 883. 
Imternationalushoe Oo! ass samen ree (C.-C. A.) 12-732; 1S. & D. 693; 
29 F. (2d) 518; 280 U. 8. 291 (508. Ct. (8. C.) 13-593; 1S. & D. 1177; 
89). 28. & D. 53. 
Irenizeday cash (Comlatb (Ate oc eo. oS (C. C. A.) 20-737; 28. & D. 3038. 


Irwin, Milton, et al. (Associated Laboratories). (C. C. A.) 38-906. 
143 F. (2d) 316. 
Jaclubtter vos uC On = sees eee ana See (C. C. A.) 41-426; 48-1175. 
150 F. (2d) 450. 
Jackson Sales Co., The (Robert C. Bundy)__ (C. C. A.) 33-1819; 3S. & D. 417. 


Jacobrsiegelt@osOst=i8= Ure sat eee (C. C. A.) 39-714; 41-449 (S. C.) 

150 F. (2d) 751; 327 U.S. 608 (66 S. Ct. 42-902. 
758). 

Jacobson, Irving Roy, et al., U. S. v________ (D. C.) 39-725. 

Jaiie, Benjamin ses $2os Cees 3_ 280 occas (C. C. A.) 34-1785; 2S. & D. 422. 
123 F. (2d) 814. 

Jaffe (Eugene Russell) -_-_-_-_- aoe (C. C. A.) 37-816; 3S. & D. 610. 
139 F. (2d) 112. 

J; Bebippincott Cowsereis (Mee - 2. 8 (C. C. A.) 36-1158; 3S. & D. 584. 


137 F. (2d) 490. 


Jenkins, Edward L., et al (Antisepto Prod- (D. C.) 29-1637; 3 S. & D. 649. 
ucts Co., etc.) 


Jergens-Woodbury Sales Corp______________ (C. C. A.) 36-1119; 3S. & D. 550. 
Jee Oddy Mine se See eke eee eee ee (C. A. of D. C.) 39-711. 
145 F. (2d) 858. : 
deal bd BUCO ote ays Raat ee ee ee (C. C. A.) 32-1889; 3S. & D. 373. 
John Js Bulton Cotiete 3 Boson ase (C. C. A.) 35-946; 3 S. & D. 499. 
130 F. (2d) 85. 
Johnson Candy Co., Walter H_____________ (C. C. A.) 21-1195; 28. & D. 303. 
48) B. (2d) T7. 
Jones, Co:ine: “HF Oaeet: LS ei eke (D. C.) 5-578; (8S. C.) 8-632; 1 S. 
284 Fed. 886; 267 U. S. 586 (45 S. Ct. & D. 408. 
461). 
J. Silverman & Associates, ete__..._________ (C. C. A.) 39-704. 


145 F. (2d) 751. 


18 For certain prior interlocutory proceedings, see also “ Memoranda,”’ 28-1967 or 28. & D. 488. 
1” For interlocutory order, see ‘‘ Memoranda,’”’ 20-745 or 1 8. & D. 722. 
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Judson L. Thomson Mfg. Coi_..___.._____- (C. C. A.) 41-439. 
150 F. (2d) 952. 

Justin’ Haynes é& Comino .22) 7it 2 BO (C. C. A.) 29-1578; 38S. & D. 134. 
105 F. (2d) 988. 

guyenile; Shoe sor hae 4 4. 93) (C. C. A.) 6-594; 1 S. & D.-313. 
289 Fed. 57. 

Fer& iS: \SalestCoxet. al. U. S) oti... (D. C.) 30-1727; 3 S. & D. 723. 


Kaplan, Blanche (Progressive Medical Co., (D. C.) 30-1690; 3 S. & D. 656. 
etc.) 


Kastor & Bros., Inc., Adolphe_____________- (C. C. A.) 37-818; 3S. & D. 612. 
138 F. (2d) 824. 

Kay. PADDOLUMH meus © ember feo 2 2. 2 (C. C. A.) 18-575; 1S. & D. 1162. 
35 F. (2d) 160. 

Keasbey & Mattison Co., et al___.________- (C. C. A.) 48-1200. 


159 F. (2d) 940. 
Keller, Louis, et al. (Casey Concession Co.)_. (C. C. A.) 35-970; 3S. & D. 520. 
132 F. (2d) 59. 


Kelley. Jamies: 6 boa e NE NY Be (C. C. A.) 24-1617; 2S. & D. 381. 
87 F. (2d) 1004. 

Keppel (ésBre. tines Ra (eee ey Sf (C. C. A.) 17-651; 28. & D. 204; 
63 F. (2d) 81; 291 U. S. 304 (54 S. Ct. (S. C.) 18-684; 2 8. & D. 259. 

423). 

Ketel «&, Hsser’Coivet alt £25 21) (C. C. A.) 38-840. 
142 F. (2d) 321. 

Kordder @iMG ge aie f a ose Se (C. C. A.) 32-1823; 38. & D. 317. 
117 F. (2d) 892. 

Karineysnomej@ow - 5. 2 2) eS Se (C. C. A.) 4-546; 1S. & D. 140. 
275 Fed. 665. 

KainktguCor, acs org eu alas S222 ne (C. C. A.) 16-671; 2 8. & D. 172. 
59 F. (2d) 179. 

Kirschmann Hardwood Co___-__-------=--- (C. C. A.); footnote, 16-684 

“Memoranda,’’ 20-739. 
Klapp, Charles L. (The Cardinal Co.)__----- (D. C.) 29-1639; 3S. & D. 651. 
Klesner, Alfred (Shade Shop, etc.)_--------- (C. A. of D. C.) 9-650; 18. & D. 


6 F. (2d) 701; 274 U. S. 145 (47S. Ct. 430; (S. C.) 11-661; 1 S. & D. 
557); 25 F. (2d) 524; 280 U. S. 19 608; (C. A. of D. C.) 12-717; 
(50 8. Ct. 1). 18S. & D. 677; (S. C.) 138-581; 
18. & D. 1166. 
Klimate-Pruf Manufacturing Co., U. 8. »____ (D. C.) 30-1730; 3 S. & D. 725. 


NODC COn EV ieciee Sos Se SE ee (C. C. A.) 11-713; 1 8. & D. 661. 
23 F. (2d) 41. 
KochwCarlih:, ettal MU LS: v3.23... --- (D. C.) 34-1870; 3S. & D. 730. 
Koch Laboratories, Inc., et al___----------- (C. C. A.) 38-931. 
Kongo Chemical Co., Inc., U. 8. v____------ (D. C.) 39-725. 
Koolish, Philip Harry, et al. (Standard Dis- (C. C. A.) 34-1863; 3S. & D. 492; 
tributing Co.). 35-944; 3S. & D. 497. 


129 F. (2d) 64. 
Kritzik, David (General Merchandise Co.)_. (C. C. A.) 34-1808; 3 S. & D. 444. 


125 F. (2d) 351. 
Le ciCaMavers: Conine S22 222 22555-3522 (C. C. A.) 27-1675; 28. & D. 460. 


97 F. (2d) 365. 


2 For interlocutory order, see “‘ Memoranda,” 20-745 or 1 8. & D. 723. 
21 For interlocutory order, see ‘‘ Memoranda,”’ 20-745 or 1S. & D. 721. 
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Tiane;-Albert: .0ibe be Be 22 TP aires (C. C. A.) 35-949; 3S. & D. 501. 
130 F. (2d) 48. 

Lanteen Laboratories, Inc., et al., U.S. v-... (D. C.) 40-957. 

Leachs&. CosuGaUnie.Usctone sees ee eas ee © (D. C.) 39-726. - 

Leader Novelty Candy Co., Inc__---------- (C. C. A.) 25-1701; 2S. & D. 418. 
92 F. (2d) 1002. 

Leavitt, Wouis#22 22) sua bo) Shel oan eens (C. C. A.) 11-635; 1 8. & D. 582; 
16 F. (2d) 1019. : 21-1228; 258. & D. 334. 

beeyBover/s:@andve (22 ey eee (C. C. A.) 34-1857; 3 8. & D. 487. 
128 F. (2d) 261. 

eevee. Georee i. = 2. oe i Re (C. C. A.) “Memoranda,” 20-722; 
113 F.-(2d) 583. 31-1846; 3S. & D. 277. 

Lee, U. S. v. (Sherwin et al. v. U. §.)_------- (D.C.) (C. C. A.); footnote, 6-559; 


290 Fed. 517; 297 Fed. 704 (affirmed 268 18. & D. 1006. 
U.S. 369; 45 8. Ct. 517). 
Leisenring, Edwin L., et al. (U. S. Drug & (D. C.) 30-1701; 358. & D. 666. 
Sales Co., etc.). 


Lekasté& Drivas;Ine 2=. 222.2224 = = ee (C. C. A.) 39-7138. 
145 F. (2d) 976. 

MesinskyiCo. Hie) P21} he ode ee a (C. C. A.) 4-595; 18. & D. 181. 
277 Fed. 756. 

Wev.orer Cometral yaaa) mene eee (D. C.) 33-1883; 358. & D. 728. 

Lewyn Drug, Ineseose oie 24 a) (D. C.) 28-1951; 3S. & D. 633. 

Liberty Co., etc. (Joe B. Hill et al.)__-_._____ (C. C. A.) 34-1800; 3 8. & D. 436. 
124 F, (2d) 104. 

Mhighpnousescougs © ome sent ae oe eee (C. C. A.) 18-587; 18. & D. 1172: 


35 F. (2d) 168. 
Lipman, Michael, et al. (J. Silverman & Asso- (C. C. A.) 40-883. 
ciates, etc.). 
148 F. (2d) 823. 
Lippincott: Cows Awe ot 8 BL (C. C. A.) 36-1158; 38. & D. 584. 
137 F. (2d) 490. . 
Liquor Trades Stabilization Bureau, Inc.,etal._ (C. C. A.) 38-1780; 3S. & D. 377. 
121 F. (2d) 455. ; 


Moase-\ Wiles! Biscuita © Osea oe ee ee (C. C. A.) 7-603; 158. & D. 345. 
299 Fed. 733. 
orillardCosb 2828 ets shee ee (De @r) 5=5585 5 Le Seco Ds 2308 


283 Fed. 999; 264 U.S. 298 (448. Ct. 336). (S. C.) 7-599; 158. & D. 341. 
Loughran, Mrs. Alma, et al. (Alma’s Home (C. C. A.) 38-919. 
Made Candies). 
143 F. (2d) 481. 


Lustberg, (Nast?#& Cos Imei? se) (C. C. A.) 38-895. 
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Macfadden Publications, Inc._=)_........- (C. A. of D. C.) 13-605; 2S. & D. 
37 F. (2d) 822. 65. 

Macher Watch & Jewelry Co., ete__________ (C. C. A.) 34-1835; 3S. & D. 467. 
126 F. (2d) 420. 

Magnecoil“Cot: "Ines, Us Shvst. 22 eee ee (D. C.) 40-958. 

Mahleri@on lnc 31) i) seas en ence (D. C.) 31-1891; 3S. & D. 691. 


2 For interlocutory order, see ‘‘ Memoranda,” 20-744 or 1S. & D. 721. 


*8 For order of the Supreme Court of the District of Columbia, denying petition for writ of mandamus, 
etc., see ‘‘ Memoranda,”’ 20-742 or 1 S. & D. 704. 
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77¥F.(2d) 246;79F. (2d) 127; 84 F. (2d) 21-1212; 2S. & D.319; 23-1381; 
768. 2.85 & D355. 
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266. 
Maloney Oil & Mfg. Co. (Sinclair Refining (C. C. A.) 4-552;18. & D. 145; 
Co. et al.). (S. C.) 6-587; 18. & D. 306. 

276 Fed. 686; 261 U.S. 463 (488. Ct. 250). 
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50 F. (2d) 641. 

Marquette Cement Mfg. Co_______________ (C. C. A.) 40-869. 
147 F. (2d) 589. 
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97 F. (2d) 365. 
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of D. C.) 11-698; 18. & D. 647. 
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124 F. (2d) 104. 
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McKinley-Roosevelt College of Arts and (C. C. A.) 32-1878;358. & D. 364. 


Sciences. 
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Mennenk@o:2Ue 2 AR et Se Ws LEE S ee eo (D. C.) 86-1173; 38. & D. 734. 
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90 F. (2d) 723. 
2% For order of the Supreme Court of the District of Columbia on mandate from Court of Appeals of 
the District of Columbia, see ‘‘ Memoranda,”’ 20-742 or 1 S. & D. 650. 
25 For interlocutory order, see‘ Memoranda,” 20-743 or 1 S. & D. 715. 
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Mid-West Sales Syndicate, ete. (Cornelius P. (D. C.) 36-1171; 38. & D. 732. 
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al26 10-687; 1 S. & D. 502. 
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149 F. (2d) 970. 
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145 F. (2d) 454. 
Mogilner, George S., et al. (Merit Health (D. C.) 32-1900; 3S. & D. 715. 
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Moir, John, et al. (Chase & Sanborn) 27_____- (C. C. A.) 10-674; 1S. & D. 489. 
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47 F. (2d) 101. 
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% For interlocutory order, see “‘ Memoranda,” 20-744 or 1 S. & D. 719. 
7 For interlocutory order, see ‘‘ Memoranda,” 20-744 or 1 S. & D. 718. 
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Motor Equipment Specialty Co. (Hiram (D. C.) 36-1174; 38. & D. 734. 
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25 F. Supp. 329. 
INationaluCandy w@os=!i_Uf) 2) _2__%i.2. 32 (C. C. A.) 29-1557; 3S. & D. 116. 
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WNiefi.George G., (Prostex' Co.)___..-----.=-- (C. C. A.) 32-1842; 38. & D. 332. 
117 F. (2d) 495. 
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49 F. (2d) 766. 
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277 Fed. 206. 
Normandie et Cie (John H. Davis et al.)____ (C. C. A.) 34-1833; 3S. & D. 465. 
Niorthamy Warren Comp. 14 203) ..-----.. (C. C. A.) 16-687; 28. & D. 187. 
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Ohioglicather Coos). 82-22 (C. C. A.) 4-699; 18. & D. 724. 


45 F. (2d) 39. 


28 For interlocutory order, see ‘“‘ Memoranda,” 20-743 or 1 8. & D. 716. 
2 For interlocutory order, see ‘‘Memoranda,”’ 28-1965 or 2S. & D. 485, 
30 For interlocutory order, see ‘‘ Memoranda,” 20-745 or 1S. & D. 724. 
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120 F. (2d) 808. } 
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122 F. (2d) 158: 
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et al. 
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31 For interlocutory order, see ‘‘ Memoranda,” 20-743 or 1S. & D. 717. 
32 For interlocutory order, see ‘‘ Memoranda,’’ 20-744 or 1 S. & D. 720, 
4% For interlocutory order, see ‘‘ Memoranda,’’ 28-1967 or 2S. & D. 487. 
34 For interlocutory order, see ‘‘ Memoranda,’’ 20-743 or 1S. & D. 716. 
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Post Institute Sales Corp., et al.___________ (C. C. A.) 39-693. 
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“Memoranda,” 20-739. 
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35 For interlocutory order, see ‘‘ Memoranda,” 20-744 or 1S. & D. 719. 
36 For interlocutory order of lower court, see ‘‘ Memoranda,”’ 28-1966 or 2S. & D. 486. 
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149 F. (2d) 970. 
Reed’s Cut Rate Drug Store, etc. (Lenard (D. C.) 31-1885; 3S..& D. 686. 
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Rex Products Co., etc. (Earl Aronberg) - ---- (D. C.) 29-1634; 3S. & D. 528; 
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For memorandum of decision of the Supreme Court of the District of Columbia, declining to grant a 
supersedeas to operate as an injunction against Commissioner, pending appeal, and final decree dismissing 
plaintiff’s bill on Nov. 15, 1927, see ‘“‘ Memoranda,’’ 20-742 or 1S. & D. 651, 

For order of Supreme Court of the District of Columbia on May 17, 1929, denying company’s petition for 
writ of mandamus to require certain action of Commission re certain affidavits and motions, see ‘‘ Memo- 
randa,’’ 20-742 or 1 S. & D. 708, 704. 


38 For interlocutory order of lower court see ‘‘ Memoranda,”’ 28-1966 or 2S. & D. 486. 
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SavacerCandyiOome 02202202 2 (C. C. A.) 25-1705; 2S. & D. 421. 
92 F. (2d) 1003. 

S- Buchshaumic Oo S WeReTE. (C. C. A.) 42-876; (S. C.) 42-908. 
153 F. (2d) 85; 66 S. Ct. 1016; 160 F. (C. C. A.) 43-1217. 

(2d) 121. 

Schachnow, Jacob (Modern Hat Works) __-__ (C. C. A.) 32-1875; 3S. & D. 361. 

Scientific Manufacturing Co., Inc., et al____- (C. C. A.) 84-1798; 3S. & D. 480. 
124 F. (2d) 640. 

Scotehe woolen Mills 9 he OH) to A) (C. C. A.) 44-1429. 

Screen Broadcast Corp., et al______________ (C. C. A.) 38-890. 

peamslandsLhread Cos Inc... 222.06. 2-=-- (C. C. A.) 11-705; 1S. & D. 653. 
22 F. (2d) 1019. 

Sealpax Co. (Oppenheim, Oberndorf & Co.) #*_ (C. C. A.) 9-629; 1S. & D. 409. 


5 F. (2d) 574. 


Dears ehoebuckia7 Col 4 #2) JU) 8 (C. C. A.) 1-562, 2-536; 1S. & D. 
258 Fed. 307. 36. 

SGaromemO os setrals ttt ego) OP (C. C. A.) 36-1142; 3S. & D. 570. 
135 F. (2d) 676. 

Segal Lock & Hardware Co., Inc., et al_____ (C. C. A.) 39-690. 
143 F. (2d) 935. 

Sova @porcal some: euhiee 6 WS (C. C. A.) 38-867. 
142 F. (2d) 255. 

PekovuCorp etal t tte l A Sd) ah (D. C.) 30-1705; 3S. & D. 669. 


Shade Shop, etce., Alfred Klesner doing busi- 
ness under name of, see Klesner, Alfred. 


Shakespeare Cosas! FS. oJ) ==. 2. (C. C. A.) 15-609; 2 8. & D. 126. 
50 F. (2d) 758. 

Shapiray William ef alliil bat! ....-.215_f2 (C. C. A.) 35-978; 38. & D. 527. 

Shefield SilveniCo:; dncs22 64... .5---=---- (C. C. A.) 27-1689; 2S. & D. 472; 
98 F. (2d) 676. 31-1826; 3S. & D. 260. 

Sherry’s Cut Rate-Drug Co., Inc___--_----- (D. C.) 31-1903; 3S. & D. 701. 

Sherwin et al. v. U. S. (Lee, U.S. v.)__--_--_-- (D. C.); (C. C. A.) footnote, 6- 


290 Fed. 517; 297 Fed. 704 (affirmed, 559; 1S. & D. 1046, 1065. 
268 U.S. 369); 45 8. Ct. 517. 


Shrader, Charles (Queen Chemical Co.) - ---- (D. C.) 82-1904; 3S. & D. 718. 

Shupe-Williams Candy Co__-.------------- (C. C. A.) 29-1584; 38. & D. 139. 
106 F. (2d) 962. 

siexeliComuacobe tees arse Soke Sh (C. C. A.) 89-714; 41-449; (S. C.) 
150 F. (2d) 751; 327 U.S. 608 (66 S. Ct. 42-902. 

758). 

Sifers Confection Co. (H. I. Sifers, etc.)___.. (C. C. A.) 22-147; 2S. & D. 346. 
84 F. (2d) 999. 

Signode Steel Strapping Co__--------------- (C. C. A.) 35-960; 3S. & D. 511. 
132 F. (2d) 48. 

SilversConels Bees Ele S ise ihe sees (C. C. A.) 6-559, 608; 1 S. & D. 
289 Fed. 985; 292 Fed. 752. 278, 327. 
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Silverman & Associates, J., etc_.__--.------- (C. C. A.) 39-704. 
145 (2d)e75ie 
Sinclair RefiningiCo-<e 1.400) 20). -Jbsgeodt (C. C. A.) 4-552; 1S. & D. 145; ||} 
276 Fed. 686; 261 U. S. 463 (43 S. Ct. (S. C.) 6-587; 1S. & D. 306. 
450). 


Smith, A. E., et al., and Electric Bond and (D. C.) 13-563; 1 8. & D. 709; |) 


Share Co. 17-637; 2S. & D. 191. 
34 F. (2d) 323; 1 F. Supp. 247. 
Sofronski, Irving (Dr. Ron-Al Medicine Co., (D. C.) 29-1624; 3.8. & D. 638. | 

etc.). 
Southern Hardware Jobbers Assn____-__----- (C. C. A.) 6-597; 158. & D. 316. 
290 Ted. 773. | 
Southern Premium Manufacturing Co., etc. (C. C. A.) 22-1143; 258. & D. 342. | 
(Ryan Candy Co.). 
83 F. (2d) 1008. 


Southgate Brokerage Co., Inc-__----------- (C. C. A.) 41-480. 

150 F. (2d) 607. 
Soles View ciceaettey se ee Se ee (D. C.) “Memoranda” 20-740. 
Spicer, Williams Midgar, et/ali_{2.-_.-____-- (C. C. A.) 39-693. 
Stadley, Nolan B. (Sterling Appliance Co.)__ (D. C.) 32-1896; 3S. & D. 712. 
Staley! Migs CoStAS Bs étfal!. 13)... (C. C. A.) 36-1126; 3S. & D. 556; 


185 F. (2d) 458; 144 F. (2d) 221; 324 39-677; (S. C.) 40-906. 
U.S. 746; (65 S. Ct. 971). 
Standard Container Manufacturers’ Associa- (C. C. A.) 32-1879; 358. & D. 364. 
tion, Inc., et al. 
119 F. (2d) 262. 
Standard Distributing Co. (Philip Harry (C.C. A.) 34-1863; 35S. & D. 492; 


Koolish et al.). 35-944; 3 8. & D. 497. 
129 F. (2d) 64. 
Standard Education Society. __....---.---- (C._C. As) 10-7513 See DASG67- 
14 F. (2d) 974; 86 F. (2d) 692; 302 U.S. 24-1591; 28. & D. 366; (S. C.) 
112 (58 S. Ct. 113); 97 F. (2d) 513. 25-1715; 2 8. & D. 429; (C. C. 


A.) 26-1524; 3S. & D. 525; 27— 
1680; 35-976; 3S. & D. 603. 
Standard Education Society et al., U.S. v___ (D. C.) 37-810. 
55 F. Supp. 189. 


Standard Oil Co. of New Jersey, et al_______ (CG. C. A.) 5-542; 1S. & D. 226; 
282 Fed. 81; 261 U.S. 463 (48S. Ct. 450). 6-587; 1S. & D. 306. 

Standard Oil Co., of New York____________- (C. C. A.) 8-622;18. & D. 129. 
273 Fed. 478. 

Stanley Laboratories, Inc. et al___._________ (C. C. A.) 87-801; 3S. & D. 596. 
138 F. (2d) 388. 

Stanton, Druggist to Women, Clara_________ (C. C. A.) 85-956; 3S. & D. 568. 
131 F. (2d) 105. 

Startup. CandyiCol- Se hae se Si ota (C. C. A.) 28-1951; 3S. & D. 106. 
102 F. (2d) 1015. 

Steffy;) William (@.vetvall U.S. oe 2 (D. C.) 37-835; 3S. & D. 735. 

Stephen Rug Mills (Herzfeld, et al.)________ (C. C. A.) 38-833. 


140 F. (2d) 207. 


Sterling Appliance Co. (Nolan B. Stadley).__ (D. C.) 32-1896; 3S. & D. 712. 
Stetson Felt Mills (Dorfman, et al.)________- (C. C. A.) 39-700. 
144 F. (2d) 737. 


Stevenson Corp., The, et al__..._.-_._.____ (C. C, A.) 83-1818; 3S. & D. 411. 
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Sun Cut Rate Drug Store (Howard Deckel- (D. C.) 31-1888; 3S. & D. 689. 
baum). 


Supreme Sales Co., etc. (Harry Froman)____ (C. C. A.) 38-893. 

sweet Candy#Co. e281) STh eee (C. C, A.) 30-1682; 3S. & D. 229; 
112 F. (2d) 168. (D. C.) 35-988; 3S. & D. 731. 

Sweets Co. of America, Inc________________ (C. C. A.) 30-1625; 3S. & D. 180; 
109 F. (2d) 296. (D. C.) 35-988; 3 8S. & D. 732. 

Dieilircen@ Omen tts tee Wee Tof Fs Ea ss ate (C. C. A.) 8-616; 1S. & D. 392; 
8B (2d) 5953272. U 482554 (47 S. Ct. (S. C.) 11-629; 2S. & D. 575. 

175). 

Temple Anthracite WoalbiCo/) 61)... (C. C. A.) 15-616; 2S. & D. 132. 
51 F. (2d) 656. 

Texas Co (Standard Oil Co. of N. Y.)______- (C. C. A.) 3-622;18. & D. 129, 
273 Fed. 478. 

PhatchersViterCoess—e TAT (C. C. A.) 9-631;:1 8S. & D. 411; 
5 F. (2d) 615; 272 U. S. 554 (47 S. Ct. (S. C.) 11-629;1S. & D. 575. 

L75) 

Thonias) Quilt-Bactones=s 6. £125.22. (C. C. A.) 32-1815; 3 8. & D. 310. 
116 F. (2d) 347. 

Thomsen-King & Co., Inc., et al____________ (C. C. A.) 30-1642; 38. & D. 658; 
109 F. (2d) 516. (D. C.) 30-1692; 3S. & D. 195. 

Thomson Mfg. Co., Judson L_________- (C. C. A.) 41-489. 


150 F. (2d) 952. 
Thyrole Products Co. (I. Ralph Weinstock)__ (D. C.) 30-1722; 3S. & D. 684. 


Toledo Pipe-Threading Machine Co.#_____-_- (C. C. A.) 9-652; 1 8. & D. 432; 
6 F. (2d) 876; 11 F. (2d) 337. 10-664; 1S. & D. 479. 

(edew tae wie Peet ite 00. 3222222 (C. A. of D. C.) 39-711. 
145 F. (2d) 858. 

Triangle Conduit & Cable Co., Inc., et al__._ (C. C. A.) 44-1522. 
168 F. (2d) 175. 

Mubular Rivet & Stmd- Coll) 111. .--=s__ (D. C. of D. C.) 34-1786; 3 8. & 

D. 423. 

Ultra=Violet ProduétsiCo:, Ine_2-.__---2s! (C. C. A.) 38-9238. 
143 F. (2d) 814. 

United Cotporationcet alS3i=82:—-..--..=14 (C. C. A.) 30-1659; 3 8. & D. 209. 
110 F. (2d) 473. 

United=Diathermycdmess» > 443.0228 (D. C.) 32-1893; 3 8. & D. 709. 


U. 8. Drug & Sales Co., ete. (Edwin L. Lei- (D. C.) 30-1701; 3S. & D. 666. 
senring et al.). 


Was ¥exeréelM @ubberléyses oe 5.2.2. 32 (S. C. of D. C.) footnote, 18-663; 
258. & D. 240. 
U. S. ex rel. Mills Novelty Co. et al____--_-- (8. C. of D. C.) 22-1137. 
United States Maltsters Ass’n et al_______-- (C. C. A.) 41-454. 
152 F. (2d) 161. 
United States Steel Corp. et al__----------- (C. C. A.) 40-927. 


U.S. v. American Steel and Wire Co. of N. J-- (D. C.) 43-1241. 

U. S. v. American Television Institute, Inc__ (D. C.) 36-1175; 3S. & D. 735. 
UU. Sites Certane Coptetal_o2) 5. .--...=-- (D. C.) 37-837; 3S. & D. 737. 
U.S. v. Chesapeake Distilling & Distributing (D. C.) 32-1909; 3S. & D. 727, 


Co. 


40 For interlocutory order, see ‘‘ Memoranda,” 20-743 or 1S. & D. 717. 
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U. 8: v. Cornelius P. Van Schaack, Jr. (The (D. C.) 36-1171; 3 8. & D. 782. 
Ink Co. of America, etc.). 
U. 8. v. Deran Confectionery Co__.--------- (D. C.) 30-1729; 3 8S. & D. 724. 
WAS, DreEmilesCarpentier® 225 232-2 —- (D. C.) 38-936. 
WASE om bimert@andy (Come tats - = ==5 eae (D. C.) 30-1729; 3 8. & D. 725. 
WAS +7, Gellman{Brothers# 222 292 22-2 eee (D. C.) 37-836;°3 S. & D. 737. 
WsiSior Gp hedchiice Con (232s i as. 2 see (D. C.) 39-726. 
U. 8. v. Gynex Corp. (Bureau of Hygiene)--- (D. C.) footnote, 34-1869; 35-987; 
S10. @ DSTEal. 
U. S. ». Hamilton-Brown Shoe Co___------- (D. C.) footnote, 26-1495. 
U. S. ». Herbal Medicine Co. et al__-_-_--_-- (D. C.) 38-937. 
U. S. ». Hiram Barber (Motor Equipment (D. C.) 36-1174; 3S. & D. 734. 
Specialty Co.). 
U. 8. ». Holst Publishing Co. et al___.--_-_- (D. C.) 30-1728; 3 S. & D. 724. 
U. S. v. Irving Roy Jacobson et al__--------- (D. C.) 39-725. 
U. S. v. John Petrie (B—X Laboratories and (D. C.) 20-1648; 30-1727; 38. & 
Purity Products Co.). D. 723. 
UiNSwy, IK. 'SeS iSalest@o, etalvos 2-2. 5 (D. C.) 30-1727; 3S. & D. 723. 
U.S. v. Klimate-Pruf Manufacturing Co____ (D. C.) 30-1730; 3S. & D. 725. 
WAS oP Wochvetial eee se We ieess £522 =2 (D. C.) 34-1870; 3 S. & D. 730. 
U. 8. v. Kongo Chemical Co., Inc_____--_-__- (D. C.) 39-725. 
U.S. v. Lanteen Laboratories, Inc., et al.___ (D. C.) 40-957. 
UneSep muevoresCohetials ee een ees. oe (D. C.) 33-1833;'3 S. & D. 728. 
UsSsvs Macnecoilt Col, ines 3212-22 ee (D. C.) 40-058. 
Dacrn MoKewen etialese 2h Saas e eee (D. C.) 31-1913; 3S. & D. 726. 
U.S. v. Mells Manufacturing Co___-_---__- (D. C.) 32-1907; 3S. & D. 726. 
UgS2on Melster*CandyiCor. 2. 79s in = sess (D. C.) 36-1173; 3 8. & D. 734. 
U.'Siw, Midwest Studios, Inc__----------__ (D. C.) 34-1869; 3 8. & D. 729. 
U.S. v. Montebello Distillers, Inc__________ (D. C.) 32-1908; 3S. & D. 726. 
Us Ssoriviucualkerintine( Coss 5.5 ss 2 (D. C.) 32-1909; 3S. & D. 728. 
U.S: National Biscuit (Cou sae. 22h see (D. C.) 27-1697. 
25 F. Supp. 329. 
U.S. v. Oppenheim, Collins & Co., Inc______ (D. C.) 33-1833; 3S. & D. 729. 
UG0..0) Pau ee ae ee a ee ee (D. C.) 33-1827; 3 S. & D. 412; 
40 F. Supp. 119; 126 F. (2d) 601. 34-1837; 3S. & D. 728. 
U.S. v. Plantation Checolate Comelnch= == ss (D. C.) 32-1908; 3S. & D. 727. 
US) 0. Rango Tablet'Co.et alfiz.__-__ (D. C.) 40-955. 
U2S.s0>Retonga  Medicine\@oussas= sa 42-4 (D. C.) 38-935. 
U.S. v. Rogers Redemption Bureau, etc_____ (D. C.) 40-956. 
U.S. v. R. T. Vanderbilt Co., Inc., et al_____ (D. C.) 38-935. 
U.S. v. Standard Education Society et al... (D. C.) 37-810; 3 S. & D. 603. 
55 F. Supp. 189. 
UNS ons weetiCandy \@omsmes sens ee (D. C.) 35-988; 38. & D. 731. 
U.S. v. Sweets Co. of America, Inc_________ (D. C.) 35-988; 3 S. & D. 732. 
UNSSos Phe is ResBace Cone ines sees (D. C.) 36-1175; 3S. & D. 734. 
USS. Willard: TabletsCoice Ais. s: Sawa (C. C. A.) 38-863. 
141 F. (2d) 141. 
UW: Son William: ©. Stefiysetial 2 52 (D. C.) 37-835; 3 S. & D. 735. 
U.S. v. Wilson Chemical Co., Inc__._-_2-2_ (D. C.) 86-1171; 3S. & D. 732. 
UtahelidahoususantC om 2a ee (C. C. A.) 11-692; 1S. & D. 638. 
22 F. (2d) 122. 
Vacu-Matic Carburetor Co__-~_-_-__2-22 2 (C. C. A.) 48-1169. 


157 F. (2d) 711. » 
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Vanderbilt Co., Inc., et al., E. T., U.S. v._.. (D. C.) 38-935. 
Van Schaack, Jr., Cornelius P. (The Ink Co. (D. C.) 36-1171; 3S: & D; 732. 
of America, etc.), U.S. v. 


Viscose COA AEN ILS Ss OS 5 ae (D. C.) “Memoranda,’’ 28-1970. 

Nievaudou, Maute.-oVesee 1) 00) 8 (C. C. A.) 15-631, 2S. & D. 146. 
54 F. (2d) 278. 

Von Schrader Manufacturing Co. et al______ (C. C. A.) 84-1788; 3 8. & D. 425. 


Walker, James, et al. (Merit Health Appli- (D. C.) 32-1900; 3 S..& D. 715. 
ance Co.). 


Walker’s New River Mining Co___________- (C. C. A.) 21-1213; 2S. & D. 320. 
79 F. (2d) 457. 

Wrallaicewbh, Jato eS oe Pe Sock echt ee (C. C. A.) 20-713; 2S. & D. 280. 
Token (2d)) (33: 

Wardwbaking Co -sre ask eatet ts LAS Seay (C. C. A.) 2-550; 1S. & D. 49. 
264 Fed. 330. 

Warner’s Renowned Remedies Co___-______- (C. A. of D. C.) 38-831. 
140 F. (2d) 18. 

WigbriCaldwelluwines eI) rs see waren. pens eed (C. C. A.) 830-1670; 3S. & D. 218. 
111 F. (2d) 889. 

Webb-Crawiord :Co., etal 2222220 )-. 2 (C. C. A.) 30-1630; 3S. & D. 184. 


109 F. (2d) 268. 
Weiler, Alexander, et al. (New York Pre- (C.C. A.) 34-1789;3S. & D. 426. 


mium Novelty Co.). 
Weinstock, I. Ralph (Thyrole Products Co.)__ (D. C.) 30-1722; 3 S. & D. 684. 


IWGISSim ID ri Cli [eases Sak hs eS ee (C. C. A.) 41-4387; 43-1176. 

Wellworth Sales Co. (Isidore Halperin et al.)_ (C. C. A.) 34-1841; 3S. & D. 472. 

Western Chemicals, Inc., et al__-__________- (D. C.) 28-1939; 3 S. & D. 632. 

WiestenteViett GG. uae ee oo Tee Le (C. C, A.) 8-589, 623; 1S. & D. 
1 F. (2d) 95; 4 F. (2d) 223; 272 U.S. 554 365, 399; (S. C.) 11-629;18. & 

(47 8S. Ct. 175); 33 F. (2d) 824. D. 575; (C. C. A.) 13-559; 1S. 
& D. 705. 

Western Sugar Refinery Co. et al__________- (C. C. A.) 4-557; 18. & D. 149. 

275 Fed. 725. 


Wholesale Dry Goods Institute, Inc., et al___ (C. C. A.) 37-821; 3S. & D. 615. 
139 F. (2d) 230. 
Wholesale Grocers’ Assn. of El Paso et al____ (C. C. A.) 4-595; 18. & D, 181. 


277 Fed. 657. 
Wilardwkablet Com, Sevessssso22" 8 (C. C, A.) 38-863. 
141 F, (2d) 141, 
Wilson Chemical Co., Inc., U. 8. v---------- (D. C.) 36-1171; 3S. & D. 7382. 
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277 Fed. 206. 
WinstedsHosienys Cows: eens ot ote Sa (C. C. A.) 3-618; 1S. & D. 125; 
272 Fed. 957; 258 U. S. 483 (42 S. Ct. (S. C.) 4-610; 18. & D. 198. 
184). 
WinstomC@o, Johnna C824 225 oes =e oe ae (C. C. A.) 8-625; 1S. & D. 401. 
3 F. (2d) 961. 
Wire Rope and Strand Mfrs. Assn., Inc_--- (C. C. A.) 36-1146; 3S. & D. 574. 


41 For interlocutory order, see ‘‘ Memoranda,’’ 28-1968 or 2S. & D. 490. 
42 For interlocutory order, see ‘‘ Memoranda,”’ 20-742 or 1S. & D. 715. 
43 For interlocutory order, see ‘‘ Memoranda,’”’ 20-743 or 1S. & D. 716. 
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Wolf, Alvin B. (DeLuxe Products Co., ete.)_. (C. C. A.) 36-1135; 38. & D. 564. 


135 F. (2d) 564. 
Woolley akiet Eine £045 se SON RE Skt, <tc oan (C. C, A.) 11-692; 1S. & D. 638. 
22 F. (2d) 122. 
Wrisley Co., Allen B., et al 
113 F. (2d) 437. 


Yardley of London, Ine 2) 2) 0) 2. bee (C, C. A.) 31-1869; 3S. & D. 297. 
Zelle Co., The (Leland F. Benham)_________ (D. C.) 29-1631; 3 S..& D. 644. 
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90 F. (2d) 1007. 
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FINDINGS AND ORDERS, JULY 1, 1947, TO JUNE 30, 1948 


In THe Marrer or 


SAMUEL E. BERNSTEIN, INC., NOW, NATIONAL SILVER 
COMPANY 


SUPPLEMENTAL FINDINGS AS TO THE FACTS, AND MODIFIED CEASE AND 
DESIST ORDER IN REGARD TO THE ALLEGED VIOLATION OF SECTION 5 OF 
AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 1068. July 3, 1947 


While “Sheffield Plate” as made in England during the eighteenth century by 
the fusion process has not been made for many years, and existing pieces 
thereof, now found chiefly in public and private collections, are regarded 
as antiques, a widespread public demand for reproductions of the old designs 
and patterns, by virtue of their beauty and artistic appeal, is being met by 
the manufacture of copies of old Sheffield Plate designs and patterns from 
various base metals, coated with silver by the electroplating process, now 
used in making of all silver-plated ware. 


Where the Commission on July 7, 1926, made findings as to the facts and con- 
clusion, and issued its cease and desist order requiring respondent, Samuel 
E. Bernstein, Ine. (predecessor in interest of National Silver Co., petitioner 
herein), its agents, etc., to cease and desist ‘from employing or using in 
connection with the sale of silver-plated ware which was not made in 
Sheffield, England, the word ‘Sheffield’ alone or in combination with any 
other word or words, sign, symbol, or device to describe or designate such 
silver-plated ware either by stamping or impressing the name ‘Sheffield’ 
thereon or in any other manner ;” and, 

Thereafter, successor in interest to said Samuel H. Bernstein, Inc., on November 
22, 1946, presented its petition seeking relief from certain alleged unfair 
competitive disadvantages imposed upon it by said order, and, by later sup- 
plemental petition requested that it be permitted, in connection with the 
sale of reproductions of Sheffield designs and patterns, to use the words 
“ ‘Sheffield Design Reproductions,’ ‘Reproductions of Sheffield Designs,’ ‘Re- 
productions of Old Sheffield Designs,’ ‘Copies of Old Sheffield Patterns,’ and 
‘Reproductions of Old Sheffield Patterns,’ together with words indicating the 
eountry or place of manufacture of such reproductions that are offered for 
sale, such as ‘Made in the U. S. A.,’ or ‘Made in Argentina’ ”’: 

Held, That while copies of old “Sheffield Plate” designs and patterns do not 
constitute, in “structure, method of manufacture and material,” repro- 
ductions of the articles in question, no longer manufactured for many years 
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Findings 44¥F.T.C. 


and now regarded as antiques, such articles of modern electroplated silver- 
ware do constitute reproductions of such designs and patterns and may truth- 
fully be thus described through such designations as “Sheffield Design Re- 
production,” ete., as below set out, when qualified by the words “Made in 
U. S. A.” or words of similar import and meaning, of equal size and con- 
spicuousness, clearly revealing the country in which made; and that changed 
conditions and the public interest require that said original order be re- 
opened and modified by the addition of the proviso specified, permitting the 
use of the words in question under the conditions set forth and subject 
to said proviso’s qualifications. 


Mr. Abner E. Lipscomb for the Commission. 
Brill, Bergenfeld & Brill, of New York City, for respondent. 


SuprpLEMENTAL FINDINGS AS TO THE Facrs anD Moprriep ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 17th day of September 1923, 
issued and thereafter served its complaint in this proceeding upon 
Samuel E. Bernstein, Inc., charging it with unfair methods of com- 
petition in commerce, in violation of the provisions of said act. On 
October 31, 1923, the respondent filed its answer. After a stipulation 
as to the facts had been agreed to in lieu of the taking of testimony 
and other proceedings, and the Commission had made findings as 
to the facts and conclusion, the Commission on July 7, 1926, issued an 
order, requiring the respondent, Samuel E. Bernstein, Inc., its agents, 
servants, and representatives to cease and desist: 


From employing or us:ng in connection with the sale of silverplated ware 
which was not made in Sheffield, England, the word “Sheffield” alone or in com- 
bination with any other word or words, sign, symbol or device to describe or 
designate such silverplated ware either by stamping or impressing the same 
“Sheffield” thereon or in any other manner. 


Thereafter, on November 22, 1946, the National Silver Co., with 
which Samuel E. Bernstein, Inc., had merged in 1928, presented its 
petition seeking relief from certain alleged unfair competitive disad- 
vantages imposed upon it by said order. On January 7, 1947, the 
respondent filed a supplement to its petition requesting that to its 
said petition there should be added the following: 


That in connection with the sale of reproductions of Sheffield designs and 
patterns, it, the National Silver Company, be permitted to use the words “Shef- 
field Design Reproductions,” “Reproductions of Sheffield Designs,” “Reproduc- 
tions of Old Sheffield Designs,” “Copies of Old Sheffield Patterns” and “Repro- 
ductions of Old Sheffield Patterns,” together with words indicating the country 
or place of manufacture of such reproductions that-are offered for Sale, such as 
“Made i in the U. S. A.,” or “Made in Argentina.” 
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Subsequently, on January 15, 1947, a stipulation was entered into 
by and between Abraham Beil attorney for the respondent, and 
Daniel J. Murphy, Assistant Chief Trial Counsel of the Commission, 
whereby it was agreed, subject to the approval of the Commission, 
that the statement of facts in said stipulation may be taken in addi- 
tion to and as a supplement of the facts previously stipulated in this 
case, and the respondent expressly waiving all intervening procedure 
and agreeing that said Commission may proceed upon said stipula- 
tion as to the facts to make its report, stating its findings as to the 
facts and its conclusion based thereon, and enter its order disposing 
of this proceeding without the presentation of argument or the filing 
of briefs. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said petition and said stipulation, 
and said stipulation having been approved, accepted and filed, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes its supplemental findings as to the facts and 
its supplemental conclusion drawn therefrom. 


SUPPLEMENTAL FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, National Silver Co. is a corporation 
organized, existing, and doing business under the laws of the State 
of New York, with its principal office and place of business at New 
York in said State. In 1928, the National Silver Co. merged with 
Samuel M. Bernstein, Inc., the original respondent in this case, and 
has since been known as the National Silver Co., and, since the afore- 
said merger, has been subject to the cease and desist order heretofore 
issued against Samuel FE. Bernstein, Inc. Respondent is now, and has 
been for many years, engaged in the business of buying and selling 
cutlery and electroplated silverware. 

Par. 2. “Sheffield plate” as manufactured in England during the 
eighteenth century by “the fusion process” has not been manufac- 
tured for many years, and all silver-plated ware is now manufactured 
by the electroplating process. The “Sheffield plate” which was manu- 
factured during the eighteenth century is now to be found chiefly in 
public and private collections, and the existing pieces are regarded as 
antiques. Because of their rarity, these “Sheffield plate” antiques 
are not readily obtainable to the buying public. In view, however, 
of the beauty and artistic appeal of the designs and patterns of old 
“Sheffield plate” there exists a widespread public demand for repro- 
ductions of these old designs and patterns. This public demand is 
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being met by the manufacture of copies of old “Sheffield plate” de- 
signs and patterns from various base metals coated with silver by the 
electroplating process. Although such modern electroplated silver- 
ware does not constitute reproductions of old “Sheffield plate” in the 
sense of being the same in “structure, method of manufacture, and 
material,” they constitute a reproduction of the old Sheffield designs 
and patterns and may truthfully be described by the word reproduc- 
tion when such word is used to modify the words “designs or patterns” 
or words of similar import and meaning, rather than the article in 
general. Such a reproduction of the design and pattern of an old 
Sheffield piece may, therefore, truthfully be described as Sheffield 
Design Reproduction, Reproduction of Sheffield Design, Reproduction 
of Old Sheffield Design, Copy of Old Sheffield Pattern, and Reproduc- 
tion of Old Sheffield Pattern, provided such descriptive words are 
qualified by the words “Made in U. S. A.” or words of similar import 
and meaning of equal size and conspicuousness clearly revealing the 
country in which such ware has been manufactured. 


SUPPLEMENTAL CONCLUSION 


The Commission concludes that the changed conditions of fact 
herein set forth and the public interest, require that the original order 
to cease and desist herein be reopened and modified by the addition 
thereto of a provision, as follows: ; 


Provided, however, That the word “Sheffield” may be used in connection with 
sale of silver-plated ware, not made in Sheffield, Hngland, if it is used only in 
immediate connection with the word or words “design” or “pattern,” or words 
of similar import and meaning, so as clearly to reveal that the article described 
is a modern copy, or modern reproduction, of the “design” or “pattern” of a 
piece of Sheffield plate manufactured in the 18th century and such descriptive 
words are qualified by the words “Made in U. S. A.,” or words of similar import 
and meaning of equal size and conspicuousness revealing the country in which 
said ware has been manufactured. 


MODIFIED ORDER TO CEASE AND DESIST 


An order having heretofore been entered by the Federal Trade Com- 
mission in this proceeding on July 7, 1926, requiring Samuel E. 
Bernstein, Inc., its agents, servants, employees, and representatives 
to cease and desist from using the word “Sheffield” in connection with 
the sale of silverplated ware not made in Sheffield, England; and the 
National Silver Co. having merged with the original respondent herein 
in 1928, and having thereafter been subject to the provisions of said 
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order to cease and desist, and said National Silver Co. having filed its 
petition on November 22, 1946, seeking the reopening and modification 
of said order to cease and desist; and on January 5, 1947, having en- 
tered into a stipulation with Daniel J. Murphy, Assistant Chief Trial 
Counsel for the Commission, subject to the approval of the Commis- 
sion, which stipulation provides, in addition to other provisions, that 
without further evidence or intervening procedure, the Commission 
may make its findings as to the facts and conclusions based thereon, 
and enter its order disposing of this proceeding; 

And the Commission having approved said eb net and having 
found that changed sondibas of fact, subsequent to the original order 
to cease and desist herein, and the public interest, require the said order 
be reopened and modified by the addition thereto of a provision, as 
follows: 

“Provided, however, That the word “Sheffield” may be used in connection with 
the sale of silverplated ware, not made in Sheffield, England, if it is used only in 
immediate connection with the word or words “design” or “pattern,’’ or words 
of similar import and meaning so as clearly to reveal that the article described is 
a modern copy, or modern reproduction of the “design” or ‘‘pattern” of a piece 
of Sheffield Plate manufactured in the 18th Century, and such descriptive words 
are qualified by the words, ‘Made in U.S. A.,” or words of similar import and 
meaning of equal size and conspicuousness revealing the country in which said 
ware has been manufactured. 

It is ordered, That the respondent, National Silver Co., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of silverplated ware in commerce as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist : 

From employing or using in connection with the sale of silverplated 
ware which was not made in Sheffield, England, the word “Sheffield” 
alone or in connection with any other word or words, sign, symbol, or 
device to describe or designate such silverplated ware either by stamp- 
ing or impressing the name “Sheffield” thereon or in any other manner : 
Provided, however, That the word “Sheffield” may be used in con- 
nection with the sale of silverplated ware, not made in Sheffield, Eng- 
land, if it is used only in immediate connection with the word or 
words “design” or “pattern,” or words of similar import and meaning 
of equal size and conspicuousness so as clearly to reveal that the article 
described is a modern copy or modern reproduction of the “design” 

“pattern” of a piece of Sheffield Plate manufactured in the 
eighteenth century, and such descriptive words are qualified by the 


6 FEDERAL TRADE COMMISSION DECISIONS 
Complaint i 44F.T.C. 


words, “Made in U. S. A.,” or words of similar import and meaning of 
equal size and conspicuousness revealing the country in which said 
ware has been manufactured. 

It is further ordered, That respondent shall within 60 days after 


service upon it of this order, file with the Commission a report in. 
writing, setting forth in detail the manner and form in which it has~ 


complied with said order. 


Norr.—The amended complaint in the original proceeding, dated 
February 9, 1925, and the original findings as to the facts, conclusion 
and cease and desist order therein, made as of July 7, 1926, and noted 
in 10 F. T. C, 223, follow: 


AMENDED CoMPLAINT 


Acting in the public interest pursuant to the provisions of an act of 
Congress, approved September 26, 1914, entitled “An act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” the Federal Trade Commission charges that Samuel 
EK. Bernstein, Inc., hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce in violation 
_of the provisions of section 5 of said act, and states its charges in that 
respect as follows: 

Count I 


ParacrarH 1. Respondent is a corporation organized under the 
laws of the State of New York with its principal office and place of 
business in the city of New York, in said State. It is engaged in 
buying silverplated ware and in the sale thereof to wholesale and 
retail dealers located at points in various States of the United States. 
It causes said ware when so sold to be transported from its said prin- 
cipal place of business in the city and State of New York into and 
through other States of the United States to said purchasers at their 
respective points of location. In the course and conduct of its said 
business respondent is in competition with other individuals, partner- 
ships, and corporations engaged in the manufacture and/or sale and 
transportation of silverplated ware in interstate commerce between 
and among various States of the United States. 

Par. 2. Competitors of respondent, and the manufacturer of re- 
spondent’s ware, use in the manufacture of their products, the elec- 
troplating process which is the covering of a form of base metal with 
an adherent coating of silver by the electrolysis of silver salts. The 
plated silverware thus produced varies in quality and value according 
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to the composition of the base metal, the workmanship upon its form 
and the decoration, the amount and fineness of the silver deposited 
upon it and left upon it after the finishing process and the protection 
of the surfaces exposed to wear and abrasion. There is no fixed 
standard for the composition of the base metal nor for the fineness 
or quantity of silver to be applied generally or to wearing surfaces 
so that the purchasing public is obliged to depend upon the reputation 
of the maker of such plated silverware or the reputation of the trade 
name or brand attached thereto or the representations of the maker or 
seller thereof, in purchasing said silverware, since the quality of the 
ware cannot be determined except by laboratory tests. 

Par. 3. About the year 1742 there was originated in Sheffield, Eng- 
land, a process for the production of silver-plated ware, which process 
involved the welding of a silver plate to one or both sides of a sheet 
or bar of copper so as to form one thoroughly coherent mass which 
was rolled to the desired gage and subsequently worked into the de- 
sired form. The ware produced by this process was properly known 
as “copper rolled plate” though this name was not used as a trade 
name or designation. The copper rolled plate of Sheffield, England, 
acquired a very considerable reputation for excellence in quality, 
workmanship, and design and though the name “Sheffield” was not 
generally impressed upon or affixed to the ware itself, which was iden- 
tified by the maker’s registered marks, the copper rolled plate came 
to be generally known and is still known as “Sheffield.” While the 
cheaper electroplating process displaced copper rolled plate which 
practically went out of production, there have been and still are from 
time to time importations of the copper rolled plate into the United 
States and there is a considerable trade in copper rolled plate in this 
country at prices which reflect not only its value as plated ware but its 
artistic and historic value as well. The name “Sheffield” as applied 
to silverware at the present time implies a quality and a value peculiar 
to the copper rolled plate process as well as the process itself and its 
use is a representation thereof. 

Par. 4. In the conduct of its business during a period of more than 
a year past, respondent has sold and continues so to do, electroplated 
ware coated with silver upon which has been stamped or impressed 
the words “Sheffield Plate” and other combinations of words including 
the word “Sheffield” and such ware carrying the word “Sheffield” upon 
it, is ultimately offered for sale in that form to the consuming public. 

Par. 5. There are competitors of respondent in the manufacture and 
sale of electroplated ware who are not endeavoring to induce the 
preferment or purchase of their products by the public by representing 
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them as “Sheffield” either with reference to process of manufacture 
or quality, but recognizing that there is no fixed standard by which 
the value and quality of electroplated ware can be represented to the 
purchasing public, have adopted and are following the practice of 
identifying their products by a firm or house name or by a nondescrip- 
tive trade name, the standard for which they severally fix and deter- 
mine or in unison agree upon, and maintain. The competitive opera- 
tions of such manufacturers and merchandisers fairly and truthfully 
representing their products to the public are seriously injured by the 
methods and practices of the respondent misrepresenting the process 
and quality of its products as aforesaid. 

Par. 6. The above-alleged acts and things done by respondent are all 
to the prejudice of the public and respondent’s competitors, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of section 5 of an act of Congress entitled, “An act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Count IT 


Paracrary 1. That paragraphs numbered 1, 2, and 4 of count I 
are hereby made a part of this count II and are as fully and com- 
pletely charged as though set out herein verbatim. 

Par. 2. Many years prior to the use of the word “Sheffield” by the 
respondent as hereinbefore alleged, the silversmiths of the city of 
Sheffield, England, and vicinity adopted the comparatively new elec- 
troplating process, in leu of the older copper rolled plate process 
which was practically abandoned, and maintained through the use 
of the electroplating process the high reputation for quality which 
they had acquired in the older process. The city of Sheffield, Eng- 
land, and its vicinity have been continuously since many years prior 
to the said use of the word “Sheffield” by respondent, and are still, 
and have been and are still quite generally known to be, the largest 
producing area of silverware and silver-plated ware in England, and 
the center of and predominant place in the silver industry of that 
country. Silverware and silver-plated ware made by the silversmiths 
of Sheffield, England, have been since many years prior to the use of 
the word “Sheffield” by the respondent, and still are, highly regarded 
by the trade and public in the United States, England, and other coun- 
tries, as of uniform, reliable, and dependable quality; and the words 
“Sheffield Silver,” “Sheffield plate,’ and “Sheffield Silver Plated 
Ware,” when used in connection with silverware or silver-plated ware 
have signified and denoted, and now signify and denote, to a sub- 
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stantial portion of the public that such silverware and silver-plated 
ware were manufactured in Sheffield, England, and are of the quality 
which has become associated with that name and industry. 

Par. 3. The use by respondent of the terms “Sheffield,” “Sheffield 
Plate,” and other similar designations containing the name “Sheffield” 
as set out herein has the capacity and tendency to create the impression 
among a substantial portion of the trade and public that the silver- 
plated ware upon which such terms appear was manufactured in 
Sheffield, England, and is of the quality which has been and still is 
associated with the terms “Sheffield Silver” and “Sheffield Plate” and 
the silver industry of Sheffield, England; whereas in truth and in 
fact the silver-plated ware sold by respondent with said terms marked 
or stamped thereon is not manufactured in Sheffield, England, or 
in its vicinity, or in England, and is not of the quality which has 
been and still is associated with the terms “Sheffield Silver” and 
“Sheffield Plate” and the silver industry of Sheffield, England; and 
the use of these terms by respondent is a misrepresentation of the 
origin and quality of respondent’s wares, and is confusing and mis- 
leading, and tends to create and does create an undue preference for 
such silver-plated ware among, and tends to induce and does induce 
the purchase of such silver-plated ware by, a substantial portion of 
the trade and public in preference to silver-plated ware manufactured 
and sold by respondent’s competitors, some of whom deal in wares 
which are manufactured in Sheffield, England, and others of whom 
refrain from the use of such terms in connection with wares not 
manufactured in Sheffield, England. 

Par. 4. The above-alleged acts and things done by respondent are 
all to the prejudice of the public and respondent’s competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of an act of Congress entitled, “An 
act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. — 


Report, Finprnes As TO THE Facts, AND OrpER 


Pursuant to the provisions of an act of Congress approved September 
26, 1914, the Federal Trade Commission issued and served an amended 
complaint upon the respondent, Samuel E. Bernstein, Inc., charging 
it with the use of unfair methods of competition in commerce in vio- 
lation of the provisions of section 5 of said act. 

The respondent having entered its appearance, the chief counsel for 
the Federal Trade Commission and counsel for the respondent there- 
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after signed and filed a.stipulation containing an agreed statement 
of facts and the further agreement that the said statement of facts 
might be taken in lieu of all testimony and other evidence in his pro- 
ceeding, and that the Commission might proceed further upon the said 
agreed facts to make its report in the proceeding and its findings as 
to the facts and enter its order disposing of the proceeding. 

Thereupon this proceeding came on for decision and the Commis- 
sion, having duly considered the record and being fully advised in 
the premises, makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


Paracgrary 1. Respondent is a corporation organized under the 
laws of the State of New York, with its principal office and place of 
business in the city of New York in said State. It is engaged in buy- 
ing silver-plated ware and in the sale thereof to wholesale and retail 
dealers located at points in various States of the United States. It 
causes said ware when so sold to be transported from its said principal 
place of business in the city and State of New York into and through 
other States of the United States to said purchasers at their respective 
points of location. In the course and conduct of its said business 
respondent is in connection with other corporations, partnerships, and 
individuals engaged in the manufacture and/or sale and transpor- 
tation of silver-plated ware in interstate commerce between and among 
the various States of the United States. 

Par. 2. Competitors of respondent and the manufacturer of re- 
spondent’s ware use, in the manufacture of their products, the electro- 
plating process, which is a method of covering a base metal with an 
adherent coating of silver by the electrolysis of silver salts. The 
silver-plated ware thus produced varies in quality and value according 
to the composition of the base metal, the workmanship upon its form 
and the decoration, the amount and fineness of the silver deposited 
upon it and left upon it after the finishing process, and the protection 
of the surfaces exposed to wear and abrasion. There are no fixed 
standards for the composition of the base metal or for the fineness or 
quality of silver to be applied generally or to wearing surfaces, so that 
the purchasing public is obliged to depend upon the reputation of the 
maker of such silver-plated ware, or upon the reputation of the trade 
name or brand attached thereto, or upon the representations of the 
maker or seller thereof, in purchasing said silver-plated ware, since the 
quality of the ware cannot be determined except by laboratory tests. 

Par. 3. In the course and conduct of its business respondent has 
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manufactured and sold silverplated ware upon which it stamped or 
impressed the words “Sheffield Plate” and other words or combina- 
tions of words including the word “Sheffield.” Such silverplated 
ware so stamped or impressed with the word “Sheffield” was offered 
for sale and sold by respondent to its customers and resold by said 
customers to the consuming public throughout the various States of 
the United States as set out in paragraph 1. 

Par. 4. About the year 1742 there was originated in Sheffield, 
England, a process for the production of silverplated ware, which 
process involved the welding of a silver plate to one or both sides of 
a sheet or bar of copper so as to form one thoroughly coherent mass 
which was rolled to the desired gage and subsequently worked into 
the desired form. The ware produced by this process was properly 
known as “Copper Rolled Plate” though this name was not used as a 
trade name or designation. The Copper Rolled Plate of Sheffield, 
England, acquired a very considerable reputation for excellence in 
quality, workmanship, and design, and though the name “Sheffield” 
was not generally impressed upon or affixed to the ware itself, which 
was identified by the makers registered marks, the copper rolled plate 
came to be generally known and is now known as “Sheffield.” While 
the cheaper electroplating process displaced copper rolled plate which 
practically went out of production, there have been and now are from 
time to time importations of the copper rolled plate into the United 
States and there is a considerable trade in copper rolled plate in this 
country at prices which reflect not only its value as plated ware but 
its artistic and historic value as well. The name “Sheffield” as ap- 
plied to silverplated ware at the present time implies a quality and 
a value peculiar to the copper rolled plate process as well as the process 
itself and its use is a representation thereof. . 

Par. 5. Many years prior to the use of the word “Sheffield” by 
the respondent as hereinbefore stated, the silversmiths of the city of 
Sheffield, England, and vicinity adopted the comparatively new elec- 
troplating process, in lieu of the older copper rolled plate process 
which was practically abandoned, and maintained through the use 
of the electroplating process the high reputation for quality which 
they had acquired in the older process. The city of Sheffield, England, 
and its vicinity, have been continuously since many years prior to the 
said use of the word “Sheffield” by respondent, and are still quite 
generally known to be the largest producing area of silver ware and 
silverplated ware in England, and the center of and predominant 
place in the silver industry of that country. Silver ware and silver- 
plated ware made by the silversmiths of Sheffield, England, have been 
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since many years prior to the use of the word “Sheffield” by respon- 
dent, and now are, highly regarded by the trade and public in the 
United States, England, and other countries, as of uniform, reliable, 
and dependable quality; and the words “Sheffield,” “Sheffield Silver,” 
“Sheffield Plate,” and “Sheffield Silverplated Ware” when used in 
connection with silver ware and silverplated ware have signified and 
denoted, and now signify and denote, to a substantial portion of the 
public that such silver ware and silverplated ware were manufactured 
in Sheffield, England, and are of the quality which has become asso- 
ciated with that name and industry. 

Par. 6. The use by respondent of the term “Sheffield Plate” and 
other similar designations containing the name “Sheffield” as set out 
in paragraph 8 herein has the capacity and tendency to create the im- 
pression among a substantial portion of the trade and public that the 
silverplated ware upon which such terms appear was manufactured in 
Sheffield, England, and is of the quality which has been and now is 
associated with the terms “Sheffield,” “Sheffield Silver,” “Sheffield 
Plate,” and the silver industry of Sheffield, England; whereas in truth 
and in fact the silverplated ware sold by respondent with said terms 
stamped or impressed thereon is not manufactured in Sheffield, Eng- 
land, or in its vicinity, but is made in the United States of America, and 
is not of the quality which has been and now is associated with the 
terms “Sheffield,” “Sheffield Silver,” and “Sheffield Plate” and the 
silver industry of Sheffield, England; and the use of these terms by 
respondent is a misrepresentation of the origin and quality of respond- 
ent’s ware, and is confusing and misleading, and tends to create and 
does create an undue preference for such silverplated ware among, 
and tends to induce and does induce the purchase of such silverplated 
ware by a substantial portion of the trade and public in preference to 
silverplated ware manufactured and sold by respondent’s competitors, 
some of whom deal in wares which are manufactured in Sheffield, 
England, and others of whom refrain from the use of such terms in 
connection with wares not manufactured in Sheffield, England, the 
respondent thereby diverting trade from its competitors truthfully 
marking the wares sold by them. 

Par. 7. There are competitors of respondent in the manufacture and 
sale of silverplated ware who are not endeavoring to induce the pur- 
chase of their products by the public by representing them as “Shef- 
field” either with reference to process of manufacture or quality, but, 
recognizing that there is no fixed standard by which the value and 
quality of silverplated ware can be represented to the purchasing pub- 
lic, have adopted and are following the practice of identifying their 
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products by a firm or house name or by a nondescriptive trade name, 
the standard for which they severally fix and determine or in unison 
agree upon and maintain. The competitive operations of such manu- 
facturers fairly and truthfully representing their products to the 
public, are seriously injured by the methods and practices of the re- 
spondent misrepresenting the process and quality of its products afore- 
said, as they divert trade from said competitors. 


CONCLUSION 


The practices of said respondent, under the conditions and cir- 
cumstances described in the foregoing findings, are to the injury 
and prejudice of the public and respondent’s competitors and are un- 
fair methods of competition in commerce and constitute a violation 
of the act of Congress approved September 26, 1914, entitled “An 
act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission and the stipu- 
lation as to the facts entered into by counsel for the Commission and 
by respondent, Samuel E. Bernstein, Inc., and the Commission hav- 
ing made its findings as to the facts with its conclusion that respond- 
ent has violated the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled, “An act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That respondent, Samuel E. Bernstein, Inc., its agents, 
servants, employees, and representatives do cease and desist: 

From employing or using in connection with the sale of silver- 
plated ware which was not made in Sheffield, England, the word 
“Sheffield” alone or in combination with any other word or words, 
sign, symbol, or device to describe or designate such silverplated ware 
either by stamping or impressing the name “Sheffield” thereon or in 
any other manner. 

It is further ordered, That respondent shall within 30 days from 
notice thereof file with the Commission a report setting out in de- 
tail the manner and form in which it has complied with the order of 
the Commission herein set forth. 
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In ror Marrer oF 


EASTMAN KODAK COMPANY 


ORDER SUSPENDING IN PART THE OPERATION OF CEASH AND DESIST ORDER 
ISSUED SEPTEMBER 9, 1944 


Docket 4322. Order, July 3, 1947 


Order in proceeding in question, in which original findings and cease and desist 
order are reported in 39 F. T. C. 154, and findings, as modified, and order, in 
41 F. T. C. 187; and in which— : 

(a) The Commission found, for the reasons set forth, that respondent’s 
resale price agreements with retail dealer customers in some 44 States with 
fair trade acts, entered into pursuant to respondent’s resale price mainte- 
nance policy and system since 1938, did not fall within the saving provisions 
of the Miller-Tydings amendment to the Sherman Antitrust Act, approved 
August 17, 1987; and 

(bo) Said original order required respondent, among other things, in con- 
nection with the offer, sale, etc., of its “Kodachrome Film” to cease and desist 
from entering into any contract, etc., with its dealer-customers which pro- 
vided that its said film or magazine film is not to be advertised, offered, or 
sold by them at prices less than those specified by it, or from enforcing or 
continuing in operation any such contract, ete., as there set out in detail, 
subject to the provision that “if conditions later change so that there are 
other commodities of the same general class produced or disrtibuted by others 
which are sold in free and open competition with respondent’s Kodachrome 
or Magazine Film, then, and in that event, the Commission will, upon proper 
showing by the respondent, reconsider the terms of this order in the light 
of such new conditions” ; 

Suspending operation of said order to cease and desist as to Kodachrome Film— 
following Commission consideration of respondent’s petition and affidavits 
attached thereto, a certain stipulation, and the record in the matter, and 
its opinion that ‘“‘respondent’s Kodachrome Film is now being sold in free 
and open competition with color film manufactured, sold, and distributed by 
General Aniline & Film Corp. so as to bring in operation the provision con- 
tained in said order to cease and desist of September 9, 1944, insofar as 
Kodachrome Film is concerned for the period and during the time that 
Ansco Color Film manufactured by General Aniline & Film Corp. is sold in | 
free and open competition with respondent’s Kodachrome Film”; subject 
to the provision that nothing therein contained shall affect the operation 
of said order, insofar as it applies to respondent’s “Magazine Film.” 


Before Mr. John P. Bramhall, trial examiner. 

Mr. Daniel J. Murphy for the Commission. 

Nixon, Hargrave, Middleton & Devans and Mr. William F. Shepard, 
of Rochester, N. Y., and White & Case, of New York City, for 
respondent. 
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OrDER SUSPENDING IN Parr THE OPERATION oF CEASE AND DESIST 
Orper Issurp SepreMper 9, 1944 


This cause coming on to be heard by the Commission on petition 
of respondent, Eastman Kodak Co., filed March 20, 1947, to reopen 
the above proceeding for the purpose of receiving evidence as to free 
and open competition in Kodachrome Film between the respondent 
and General Aniline & Film Corp. and that the order be suspended 
pending further order by the Commission upon said testimony and 
that the Commission direct its attorneys, agents, and representatives 
to withhold commencement of any further actions or proceedings to 
enforce said order or to recover penalties against the respondent with 
respect to Kodachrome Film; and 

It appearing that subsequent thereto a stipulation of facts and con- 
clusions, dated April 2, 1947, was entered into between the respondent, 
by its attorneys, and Daniel J. Murphy, Assistant Chief Trial Counsel 
of the Federal Trade Commission, providing that the facts set out 
therein be considered as established in this proceeding in passing upon 
the petition filed by the respondent on March 20, 1947; and 

It appearing to the Commission that, by the terms of the stipula- 
tion of facts the General Aniline & Film Corp. of Delaware, operating 
a factory at Binghampton, N. Y., has, since March 1946, made color 
film, both still and motion picture, produced by it and sold under its 
brand name “Ansco,” generally available to dealers in photographic 
supplies in the principal cities of the United States for resale by them 
to amateur and professional photographers; and 

It further appearing that, by the terms of the order to cease and 
desist issued by the Commission on September 9, 1944, the respondent 
was prohibited in connection with the offering for sale, sale, and dis- 
tribution of its Kodachrome Film from entering into any contract, 
agreement, or understanding, either directly or indirectly, with its 
dealer-customers, which provides that respondent’s Kodachrome Film 
or Magazine Film is not to be advertised, offered for sale, or sold by 
such dealer-customers at prices less than those specified or fixed by 
the respondent or from enforcing or continuing in operation any con- 
tract, agreement, or understanding with its dealer-customers to fix or 
maintain minimum resale prices at which respondent’s Kodachrome 
Film or Magazine Film is to be offered for sale or sold; and 

It further appearing that said order to cease and desist, issued Sep- 
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tember 9, 1944, contained, in addition to said prohibitions, the fol- 
lowing proviso: 

Provided, however, That if conditions later change so that there are other 
commodities of the same general class produced or distributed by others which 
are sold in free and open competition with respondent’s Kodachrome or Magazine 
Film, then, and in that event, the Commission will, upon proper showing by the 
respondent, reconsider the terms of this order in the light of such new conditions. 


and 


The Commission having considered the petition of the respondent 
filed March 20, 1947, and affidavits attached thereto, the stipulation 
as to the facts dated April 2, 1947, and the record herein, including 
the terms of the order to cease and desist heretofore issued on Septem- 
ber 9, 1944, and being now of the opinion that respondent’s Koda- 
chrome Film is now being sold in free and open competition with 
color film manufactured, sold, and distributed by General Aniline & 
Film Corp. so as to bring in operation the proviso contained in said 
order to cease and desist of September 9, 1944, insofar as Kodachrome 
Film is concerned; and 

The Commission being now fully advised in the premises: 

It is ordered, That the operation of the order to cease and desist 
heretofore issued by the Commission on September 9, 1944, insofar as 
Kodachrome Film is involved, be suspended for the period and dur- 
ing the time that Ansco Color Film manufactured by General Aniline 
& Film Corp. is sold in free and open competition with respondent’s 
Kodachrome Film. 

It is further ordered, That nothing herein contained shall affect the 
operation of the Commission’s order of September 9, 1944, insofar as it 
applies to respondent’s Magazine Film. 


THE BOLTA CO; ET AL.” m" yd 
Syllabus 


In THE Marrer oF 


THE BOLTA COMPANY AND NEW YORK MERCHANDISE 
COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 4754. Complaint, Apr. 4, 1945 '—Decision, July 8, 1947 


The tariff laws of the United States require that articles of foreign origin, 
when imported into the United States, be marked in such manner as to 
indicate to the ultimate purchaser the name in Hnglish of the country of 
origin, and a substantial portion of the purchasing public has become familiar 
with the fact that imported articles customarily bear a mark indicating 
the country of origin and is accustomed to look for such marks, and when no 
such mark appears upon an article offered for sale, assume that it is pro- 
duced in the United States by a domestic manufacturer. 


There is now, and for a number of years last past has been, among members of 
the buying and consuming public, including purchasers of sunglasses, a 
substantial preference for products of domestic manufacture or origin as 
compared with those of Japanese or other foreign origin, and, in fact, 
sunglasses with lenses of Japanese origin would recently have been practi- 
cally unsalable with the marks of Japanese origin thereon or with dis- 
closure to the public of their origin. 


Where a corporation engaged in the manufacture of plastic articles, including 
frames for sunglasses, and in the interstate sale and distribution of completed 
sunglasses made with domestic and imported lenses, and in purchasing from 
a New York dealer quantities of sunglass lenses which had been imported 
by the latter from Japan and which, when imported, bore pasted labels or 
stickers designating the country of origin, and in purchasing also from 
another seller a relatively small quantity of similarly marked lenses made in 
and imported from other foreign countries, and in placing in its sunglass 
frames such lenses, from which, as the result of a cleaning process, assertedly 
“necessary, aforesaid labels showing foreign origin had been removed— 

(a) Sold said completed sunglasses to said New York dealer and a few other 
purchasers, with no label or other marks thereon indicating the country 
of origin of the lenses, which, in Some cases, were mounted on display 
cards which bore the legend “Made in U. 8S. A.,” and in others were on 
cards or in cartons which did not disclose their foreign origin; and 

Where said New York dealer, while it was selling Japanese lenses to said cor- 
poration and purchasing completed sunglasses therefrom, and knew or had 
good and sufficient reason to know that many of such sunglasses contained 
Japanese lenses— 

(b) Sold said sunglasses—in which such imported lenses were completed products 
and required no processing other than insertion in the frames—without any 
disclosure of foreign origin and mounted and containered as above set forth; 
and distributed catalogs containing illustrations of said products on display 
cards bearing the statement “Made in U.S. A.”; 

With capacity and tendency to mislead and deceive members of the purchasing 


1 Amended and supplemental. 
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public into erroneous belief that such sunglasses and the important parts 
thereof were of domestic manufacture and origin, and into the purchase 
thereof in reliance upon such erroneous belief, and with the result of thereby 
placing in the hands of retailers and resellers a means by which to mislead 
and deceive members of the purchasing public into such false and erroneous 
belief: 

Held, That such acts and practices were all to the prejudice of the public and 
constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Clyde M. Hadley and Mr. John L. Hornor, trial ex- 
aminers. 

Mr. B. G. Wilson for the Commission. 

Mr. James W. Bevans, of New York City, for respondents. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Bolta Co., a 
corporation, and New York Merchandise Co., Inc., a corporation, here- 
inafter referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
amended and supplemental complaint, stating its charges in that 
respect as follows: 

Paracrapu 1. The Bolta Co. is a corporation organized and existing 
under and by virtue of the laws of the State of Massachusetts with 
its office and principal place of business located at Lawrence, Mass. 
Said respondent is now and for several years last past has been en- 
gaged in the manufacture of plastic articles, including plastic frames 
for sunglasses made of domestic and imported lenses and in the sale 
and distribution of sunglasses in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. Respondent New York Merchandise Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York with its office and principal place of business 
located at 82 West Twenty-third Street in the city of New York, State 
of New York. Said respondent is now and for several years last past 
has been engaged in the wholesale distribution and sale of domestic 
and imported merchandise of various kinds including lenses for sun- 
glasses and sunglasses in commerce among and between the various 
States of the United States and in the District of Columbia. 

Respondents cause and have caused their merchandise, when sold, 
to be shipped from their respective places of business located in the 
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State of New York and in the State of Massachusetts to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

The said respondents maintain and at all times mentioned herein 
have maintained a course of trade in said merchandise in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of its business, respondent the 
Bolta Co., in connection with the sale and distribution of sunglasses 
purchases large quantities of lenses imported from Japan from re- 
spondent New York Merchandise Co., Inc. At the time of importa- 
tion into the United States and at the time respondent the Bolta Co. . 
receives said lenses from respondent New York Merchandise Co., 
Inc., they have been and are all labeled or marked with the word or 
words “Japan” or “Made in Japan” indicating that the country of 
origin is Japan. Upon receipt of said lenses as aforesaid respondent 
the Bolta Co. assembled said imported lenses into domestically made 
plastic frames so that they become part of completed sunglasses. 

After such assembly and processing into completed form the labels 
bearing the word or words “Japan” or “Made in Japan” have been 
removed from the lenses and at no place on the finished sunglasses is 
it shown that the lenses are of foreign origin. The completed sun- 
glasses containing the lenses imported from Japan with the labels 
removed are sold and shipped to the order of respondent New York 
Merchandise Co., Inc., as well as to other purchasers. Respondent 
New York Merchandise Co., Inc., has furnished respondent the Bolta 
Co. with display cards on which finished sunglasses containing lenses 
imported from Japan are placed before shipping, which cards con- 
tain the legend “Made in U. S. A.” Some of the display cards con- 
tain 1 dozen sunglasses each and some contain only a single sunglass. 

No disclosure is made or has been made by either respondent of 
the country of foreign origin of the lenses used in the manufacture 
of said sunglasses. Respondent New York Merchandise Co., Inc., 
has distributed catalogs among purchasers and prospective pur- 
chasers located in various States of the United States in which cata- 
logs contain certain of respondent’s sunglasses composed of lenses 
imported from Japan are illustrated on display cards which contain 
the words “Made in U. S. A.” 

Par. 4. There is a well-established practice among merchandisers 
generally to mark or label products of foreign origin, and their con- 
tainers, with the name of the country of their origin, in legible Eng- 
lish words, in a conspicuous place, and as required by the United 
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states tariff and customs law. By reason thereof, a substantial por- 
tion of the buying and consuming public has come to rely, and now 
relies, upon such labeling or marking, and is influenced thereby, to 
distinguish and discriminate between competing products of foreign 
and domestic origin, including sunglasses. When products com- 
posed in whole or in substantial part of imported materials are of- 
fered for sale and sold in the channels of trade in commerce in the 
various States of the United States and in the District of Columbia, 
they are purchased and accepted as and for, and taken to be, products 
wholly of domestic manufacture and origin unless the same are 
labeled, marked or imprinted in a manner which informs purchasers 
that said products, or substantial parts thereof, are of foreign origin. 

Par. 5. There is now, and for several years last past has been, 
among members of the buying and consuming public, including pur- 
chasers and users of sunglasses, a substantial and subsisting prefer- 
ence for products which are wholly of domestic manufacture or origin, 
as distinguished from products of foreign manufacture or origin or 
from products made in substantial part of materials or parts of 
foreign origin. During recent years and especially at the present 
time, there is a decided and overwhelming preference among Ameri- 
can consumers for products of American manufacture and origin 
as distinguished from products wholly or partly of Japanese manu- 
facture and origin. 

Par. 6. The practice of respondents, as aforesaid, of offering for 
sale, selling and distributing their sunglasses made of lenses of Japa- 
nese origin, without uny labeling or marking to indicate to pur- 
chasers the Japanese origin of such lenses, has had, and has, the ca- 
pacity and tendency to mislead purchasers and prospective pur- 
chasers into the false and erroneous belief that said sunglasses and 
all the parts thereof are wholly of domestic manufacture and origin, 
and into the purchase thereof in reliance upon such erroneous belief. 
Furthermore, respondents’ said practice places in the hands of unin- 
formed retailers of respondents’ sunglasses a means of instrumentality 
to mislead or deceive members of the buying and consuming public 
into the false and erroneous belief that said sunglasses, and all the 
parts thereof, are wholly of domestic origin, and thus into the pur- 
chase thereof in reliance upon such erroneous belief. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and consti- 
tute unfair and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 
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Report, Finpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 24, 1942, issued and subse- 
quently served its complaint upon respondent New York Merchandise 
Co., Inc., charging it with unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act, and thereafter, 
on April 4, 1945, issued and subsequently served its amended and sup- 
plemental complaint upon the aforesaid respondent and respondent 
the Bolta Co., charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. After the issuance of said amended and supplemental complaint 
and the filing of respondents’ answers thereto, testimony and other 
evidence (including by agreement that taken pursuant to the original 
complaint) were introduced before examiners of the Commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly received and filed in the office of the Commission. 
Thereafter, the proceeding came on for hearing before the Commission 
on said amended and supplemental complaint, the answers thereto, 
testimony and other evidence, reports of the trial examiners and ex- 
ceptions thereto, briefs in support of and in opposition to the com- 
plaint, and the oral arguments of counsel; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. (a) Respondent the Bolta Co. is a corporation or- 
ganized and existing under the laws of the State of Massachusetts, 
‘ with its office and principal place of business in Lawrence, Mass. It 
is now, and for a number of years last past has been, engaged in the 
manufacture of plastic articles, including, at least until some time 
in 1948, plastic frames for sunglasses, and in the sale and distribution 
of completed sunglasses made with domestic and imported lenses. 

(6) Respondent New York Merchandise Co., Inc., is a corporation 
organized and existing under the laws of the State of New York, with 
its office and principal place of business at 32 West Twenty-third 
Street, New York, N. Y. It is now, and for a number of years last 
past has been, engaged in the sale and distribution of domestic and 
imported merchandise of various kinds, including sunglasses and lenses 
for sunglasses. 

Par. 2. In the course and conduct of their businesses as aforesaid, 
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respondents have caused their sunglasses, when sold, to be shipped 
from their respective places of business, as aforesaid, to purchasers 
thereof located in States of the United States other than the State in 
which such shipments originated, and maintain and have maintained 
a course of trade in said merchandise in commerce among and between 
various States of the United States. 
Par. 3. At frequent intervals over a period of several years respond- 
ent the Bolta Co. has purchased quantities of sunglass lenses from re- 
spondent New York Merchandise Co., Inc., which the latter had 
imported from Japan, and also purchased from another seller a rela- 
tively small quantity of sunglass lenses made in and imported from 
other foreign countries. When imported into the United States the 
sunglass lenses which were made in Japan or other foreign countries 
were marked with pasted labels or stickers designating the country of 
origin. In the case of the Japanese lenses purchased from the New 
York Merchandise Co., Inc., such labels bore the word or words 
“Japan” or “Made in Japan,” and such labels were on said lenses at 
the time they were sold and delivered by New York Merchandise Co., 
Inc., to the Bolta Co. In the process of placing the imported lenses in 
the sunglass frames manufactured by it, the Bolta Co. put the lenses 
through a cleaning process, said to be a necessary part of the assem- 
bling operation, and which resulted in the removal from the lenses 
of the labels showing the foreign country of origin. When the com- 
pleted sunglasses containing lenses of foreign origin were sold to 
New York Merchandise Co., Inc., and a few other purchasers, there 
were no labels or other marks thereon indicating the country of origin 
of such lenses. Some of the sunglasses containing lenses of foreign 
manufacture were mounted by the Bolta Co. on display cards fur- 


nished to it by New York Merchandise Co., Inc., which display cards . 


bore the legend “Made in U. S. A.” Others of such sunglasses were 
mounted on display cards or placed in cartons which carried no state- 
ments of domestic manufacture but which did not disclose the foreign 
origin of the lenses contained in such sunglasses. In offering for sale 
and selling its aforesaid sunglasses, New York Merchandise Co., Inc., 
has distributed among purchasers and prospective purchasers cata- 
logs containing illustrations of such sunglasses on display cards which 
show in legible form the statement “Made in U. S. A.” 

Par. 4. The tariff laws of the United States require that articles of 
foreign origin, when imported into the United States, be marked in 
such manner as to indicate to the ultimate purchaser the English name 
of the country of origin. A substantial portion of the purchasing 
public has become familiar with the fact that imported articles cus- 


THE BOLTA CO. ET AL. 23 


17 Conclusion 


tomarily bear a mark indicating the country of origin and is accus- 
tomed, when purchasing, to look for such marks of foreign origin. 
When no such mark appears upon an article offered for sale members 
of the purchasing public assume that it is produced in whole or in 
major part in the United States by a domestic manufacturer. There 
is now, and for a number of years last past has been, among mem- 
bers of the buying and consuming public, including purchasers of 
sunglasses, a substantial preference for products of domestic manu- 
facture or origin as compared with those of Japanese or other foreign 
origin. In fact, during a part of the period in which respondents were 
selling sunglasses with lenses of Japanese origin such sunglasses 
would have been practically unsalable to members of the purchasing 
public had not the marks of Japanese origin been removed or if there 
had been any disclosure to the public of the origin of the lenses. 

Par. 5. During the time that respondent New York Merchandise 
Co., Inc., was selling imported sunglass lenses of Japanese origin to 
respondent the Bolta Co. and concurrently purchasing from said com- 
pany completed sunglasses, it knew, or had good and sufficient reason 
to know, that many of such sunglasses contained lenses of Japanese 
manufacture. Such lenses, when imported, were completed products 
insofar as their protective qualities are concerned and required no 
processing other than insertion in frames, and such lenses did not lose 
their identity in appearance or function and constituted the most 
important element of the completed sunglasses. 

Par. 6. The practices of respondents in offering for sale and sell- 
ing sunglasses with lenses of Japanese or other foreign origin with 
the representation “Made in U. S. A.,” or without any labeling or 
marking thereon to indicate to purchasers that said lenses are of 
Japanese or other foreign origin, had the capacity and tendency to 
mislead and deceive members of the purchasing public into the false 
and erroneous belief that such sunglasses and the important parts 
thereof were of domestic manufacture and origin, and into the pur- 
chase thereof in reliance upon such erroneous belief. Respondents 
thus placed in the hands of retailers and resellers of such products 
a means by which to mislead and deceive members of the purchasing 
public into said false and erroneous belief. 


CONCLUSION 
The aforesaid acts and practices of respondents are all to the prej- 
udice of the public and constitute unfair and deceptive acts and 
practices within the intent and meaning of the Federal Trade Com- 
mission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint of the Com- 
mission, the answers of respondents, testimony and other evidence in 
support of the allegations of said complaint and in opposition thereto 
taken before examiners of the Commission theretofore duly desig- 
nated by it, reports of the trial examiners, exceptions thereto, briefs 
in support of the complaint and in opposition thereto, and oral argu- 
ments of counsel, and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That respondents the Bolta Co., a corporation, and 
New York Merchandise Co. Inc., a corporation, their respective offi- 
cers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution of sunglasses in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Offering for sale or selling, separately or as a part of completed 
sunglasses, sunglass lenses which are imported from any foreign coun- 
try without affirmatively disclosing thereon or in immediate connec- 
tion therewith such foreign origin. 

2, Representing in any manner that sunglass lenses of foreign manu- 
facture, whether or not they are mounted in sunglass frames, are of 
domestic manufacture. 

It is ordered, That the respondents shall, within 60 days after serv- 
ice upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have 
complied with this order. 

Commissioner Mason not participating. 
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AMMIEL F. DECKER AND MABLE P. DECKER TRADING 
AND DOING BUSINESS AS DECKER PRODUCTS COM- 
PANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS. APPROVED SEPTEMBER 26, 1914 


Docket 5097. Complaint, Dec. 11, 1943—Decision, July 8, 1947 


The term “back pressure” as applied to an automobile engine means the resist- 
ance offered to the flow of the exhaust gases as they pass through the muffler 
and exhaust pipe, and a part of the power produced by the engine must be 
used to overcome said resistance, i. e., to expel such gases. 


Where two individuals engaged in the interstate sale and distribution of a 
mechanical device which was designated by them as “Vacudex” and designed 
to be attached to the end of the exhaust pipe or tail pipe of automobiles and 
trucks, and which was based upon the theory that, by eliminating or reduc- 
ing back pressure, said device released for the primary purpose of propelling 
the automobile the engine power otherwise used to overcome back pressure 
resistance; through advertisements, by radio broadcasts, and newspapers, 
magazines, circulars and other advertising material— 

Represented, directly or by implication, that their device saved gasoline and 
oil; increased the power of the motor and caused it to give better perform- 
ance; drew carbon, oil, and moisture from the muffler and eliminated back 
pressure ; reduced the vibration of the motor; gave the motor greater acceler- 
ation and caused it to run more smoothly and more quietly; and saved. 
tires ; 

The facts being, as established by the evidence including results of tests by the 
National Bureau of Standards and the testimony of the Bureau expert on 
automotive engines, that their said device would not eliminate or reduce 
back pressure, and was incapable of accomplishing the results claimed for 
it as above set forth; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to the results which might be accom- 
plished through use of said device, and thereby cause it to purchase sub- 
stantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


In a proceeding in which there was at issue the correctness of respondent sellers’ 
theory that their device, for attachment to the end of the exhaust pipe or 
tail pipe of automobiles and trucks, would eliminate or reduce back pressure, 
andthus“release a part of the engine’s power, otherwise expended for said 
purpose, for the primary purpose of propelling the automobile and thereby 
result in the benefits claimed therefor by them, including a saving in gaso- 
line or oil, an increase in the power of the motor, better motor performance, 
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and a number of others; and in which it appeared that road tests by the 
Bureau of Standards first showed that the device did not reduce back 
pressure; that, thereafter, certain laboratory tests in regard to back pres- 
sure made by the Bureau, in which the device was not used, showed that 
in order to bring about the result claimed, the reduction in back pressure 
would have to be so great that, even after making full allowance for the 
possibility of experimental error in the road tests, it was evident that the 
device in question could have no appreciable effect upon back pressure; 
and that swhsequent laboratory tests, made by the Bureau using said device 
with a Ford V-8 engine equipped with suitable instruments for making 
necessary measurements and in which engine speeds and loads were those 
computed as equivalent to road operation at 20, 30, 40, and 50 miles per 
hour, showed no measureable change in exhaust pressure when the device 
was removed and that it had no measureable effect on fuel consumption, 
power, or engine performance: The Commission was of the opinion, after 
giving careful consideration to the reports of tests introduced by said 
respondent sellers and the testimony of witnesses in connection therewith, 
and found, that such testimony and other evidence did not overcome the 
greater weight of the testimony and other evidence introduced in support 
of the complaint. 


Before Mr. Andrew B. Duvall, trial examiner. 

Mr. Joseph Callaway for the Commission. 

Mr. Paul A. Blair, Mr. J. C. Trimble and Mr. Harry 8. Hall, of 
Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ammiel F. Decker 
and Mable P. Decker, individuals trading and doing business as 
Decker Products Co., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that re- 
spect as follows: 

Paracrary 1. Respondents Ammiel F. Decker and Mable P. Decker 
are individuals trading and doing business under the name of Decker 
Products Co., with their principal place of business located at 106 
Fifth Avenue, Pelham, N. Y. 

_ Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of an exhaust muffler 
attachment, designated as “Vacudex,” advertised as a device to save 
gasoline and effect other economies in the operation of automobiles 
and trucks. The device consists of a pipe which clamps onto the end 
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of the exhaust pipe and in which are placed four cones set at angles 
so that as the vehicle moves forward air is forced into the cones and 
presumably creates a spiral motion of the air in the exhaust pipe. 

In the course and conduct of their business the respondents cause 
said product, when sold, to be transported from their place of busi- 
ness in the State of New York to the purchasers thereof located in 
various other States of the United States and in the District of Co- 
lumbia. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in said product in commerce amony 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of their business, and for the 
purpose of inducing the purchase of said product in commerce, re- 
spondents have made and are now making certain false, deceptive, 
and misleading statements and representations regarding said 
product by means of radio broadcasts, circulars and advertisements 
inserted in newspapers and periodicals circulated generally amony 
the purchasing public. Typical representations are as follows: 


Vacudex saves gas and oil. 

Vacudex adds 18 to 50 miles more a tankful. 

Also adds power and pep to your motor. 

Creates suction and like a vacuum cleaner draws carbon, oil and moisture 
from muffler * * * thereby eliminating back pressure. 

Saves mufflers. 

Saves tail pipes. 

Motor vibration is reduced. 

Deadly carbon monoxide gas reduced. 

Improves pickup and flexibility, motors run smoother and quieter, mufflers 
Jast longer. 

Saves tires. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of similar import and meaning, not specifically, set 
out herein, the respondents have represented and are now represent- 
ing, among other things, that the device designated as “Vacudex,” 
when attached to the exhaust of an automobile or truck, will save 
gasoline and oil and increase the mileage obtained from a tankful of 
gas 18 to 50 miles; that it will increase power of the motor and cause 
it to give better performance; that it will draw carbon, oil and moisture 
from the muffler and eliminate back pressure; that it will lengthen 
the useful life of tail pipe and muffler; that it will reduce vibration of 
the motor; that it will decrease the amount of carbon monoxide gas 
produced by the motor; that it will give the motor greater accelera- 
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tion, less strain and cause it to run more smoothly and quietly; that 
it will cause less wear on tires. 

Par. 5. The foregoing representations are false, deceptive and mis- 
leading in the following respects: 

The device designated as “Vacudex” does not save gasoline or oil 
or increase the mileage obtained from gasoline. It does not increase 
the power of the motor or cause it to give better performance. It 
does not draw carbon, oil or moisture from the muffler, nor does it 
eliminate back pressure. It does not lengthen the useful life of either 
tail pipe or muffler. The device does not reduce vibration of the 
motor. It does not decrease the amount of carbon monoxide gas pro- 
duced by the motor. It does not give the motor greater acceleration, 
or less strain, or cause it to run more smoothly or quietly. It does not 
cause less wear on tires. 

Par. 6. The use by the respondents of the foregoing false, deceptive 
and misleading statements, and representations, disseminated as afore- 
said in connection with the offering for sale and sale of their product 
im commerce, has had and now has the capacity and the tendency 
to and does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations are true and into the purchase of substantial 
quantities of such product in commerce because of such erroneous and 
mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondents are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facrs, anp ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 11, 1943, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Ammiel F. Decker and Mable P. Decker, individuals trading as 
Decker Products Co., charging them with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of that act. After the filing by the respondents of their answer to the 
complaint, testimony and other evidence in support of and in oppo- 
sition to the allegations of the complaint were introduced before a 
trial examiner of the Commission theretofore duly designated by it, 
and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter the proceeding regularly 
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came on for hearing before the Commission on the complaint, answer, 
testimony and other evidence, report of the trial examiner upon the 
evidence and the exceptions to such report, briefs in support of and 
in opposition to the complaint, and oral argument of counsel; and the 
Commission, being of the opinion that further laboratory tests of re- 
spondents’ product should be made and the results of such tests intro- 
duced into evidence, issued its order reopening the proceeding for the 
taking of further testimony and other evidence. Thereafter further 
testimony and other evidence with reference to results of tests were 
introduced before the trial examiner and such testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
This proceeding again came on for final hearing before the Com- 
mission on the complaint, answer, testimony and other evidence, in- 
cluding testimony and other evidence introduced at supplemental 
hearings, report and supplemental report of the trial examiner and 
exceptions filed thereto, briefs and supplemental briefs filed in sup- 
port of the complaint and in opposition thereto, and oral argument 
of counsel; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Ammiel F. Decker and Mable P. 
Decker, are individuals trading and doing business under the name 
Decker Products Co., with their principal place of business located 
at 313 Fifth Avenue, Pelham, N. Y. Respondents are now, and for 
some 5 years last past have been, engaged in the sale and distribution 
of a mechanical device designated by them as “Vacudex” and designed 
to be attached to the end of the exhaust pipe or tail pipe of automo- 
biles and trucks. 

Par. 2. Respondents cause and have caused their device, when sold, 
to be transported from their place of business in the State of New 
York to purchasers thereof located in various other States of the 
United States. Respondents maintain and have maintained a course 
of trade in their device in commerce among and between various States 
of the United States. 

Par. 3. In the course and conduct of their business and for the 
purpose of inducing the purchase of their device, respondents have 
made various representations with respect thereto, such representa- 
tions having been disseminated among prospective purchasers by 
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means of radio broadeasts and by means of advertisements inserted 
in newspapers, magazines, circulars, and other advertising material, 
Among and typical of such representations are the following: 


VACUDEX 
Saves Gas—Saves Tires 


The Vacudex is attached on the end of the tail pipe and constantly removes 
the exhaust like a vacuum cleaner draws dirt out of a rug. Carbon, Oil, and 
Moisture are removed and back pressure eliminated. That saves power be- 
cause the motor does not have to drive the exhaust through the resistance of 
the muffler and pipes. Motor vibration is reduced. Gasoline and Oil are saved. 

Puts Pep in the Motor and Saves Tires 

The added power makes the motor snappy and fiexible with a fast, easy pickup. 
It is not necessary to spin the wheels and grind off rubber to start the car 
moving. That saves tires. 

x x x x * * * * «* 
More Power—More Pep. 

Improves Pick-up and Flexibility. 

Motors Run Smoother and Quieter. 

(Commission Exhibit 5) 


Par. 4. Through the use of these representations and others of 
similar import respondents have represented, directly or by implica- 
tion, that their device saves gasoline and oil; that it increases the power 
of the motor and causes it to give better performance; that it draws 
carbon, oil, and moisture from the muffler and eliminates back pres- 
sure; that it reduces the vibration of the motor; that it gives the motor 
greater acceleration and causes it to run more smoothly and more 
quietly ; and that it saves tires. 

Par. 5. Respondents’ device is a metal pipe approximately 8 inches 
long and 21% inches in diameter, into the walls of which are set 4 cones, 
the cones being set at varying angles. The device clamps onto the 
end of the exhaust pipe or tail pipe of the automobile. As the vehicle 
moves forward air is forced through the cones and, according to 
respondents’ theory, creates a spiral motion of the air in the exhaust 
pipe and eliminates or reduces the “back pressure” or exhaust pressure 
of the automobile. 

The term “back pressure” as applied to an automobile engine means 
the resistance offered to the flow of the exhaust gases as they pass 
through the muffler and exhaust pipe. A part of the power produced 
by the engine must be used to overcome this resistance, i. e., to expel 
these gases, and respondents’ theory is that their device, by eliminat- 
ing or reducing back pressure, releases this part of the engine’s power 
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for the prime purpose of propelling the automobile. With the excep- 
tion of certain minor matters not here involved, all of respondents’ 
claims for their device are based upon this theory of the elimination 
or reduction of back pressure, it being conceded by them that if the 
device will not reduce back pressure it will not do any of the other 
things in question. 

Par. 6. At the request of the Petroleum Coordinator for War, tests 
of respondents’ device were made by the National Bureau of Stand- 
ards in July 1942, and these tests showed that the device does not 
reduce back pressure. These tests were road tests, and such tests 
are not as accurate and reliable as laboratory tests. The range of 
experimental error in road tests is approximately 10 percent, whereas 
the range in laboratory tests is only about 1 percent. However, cer- 
tain laboratory tests in regard to back pressure were subsequently 
made by the Bureau. These laboratory tests, in which respondents’ 
device was not used, were for the purpose of determining how much 
back pressure would have to be removed in order to affect the operation 
of an automobile engine. The tests showed that in order to bring about 
this result the reduction in back pressure would have to be very great— 
so great that, even after making full allowance for the possibility of 
experimental error in the road tests, it is evident that respondents’ 
device can have no appreciable effect upon back pressure. 

Subsequent laboratory tests were made by the National Bureau of 
Standards using respondents’ device, Vacudex, which showed that 
the use of said device does not improve the performance of an engine 
in any way. These tests for power and economy were made on a Ford 
V-8 engine coupled to an electric dynamometer and equipped with 
a volumetric fuel meter, tachometer, manometers for measuring pres- 
sure in the intake valve and exhaust pipe, and other devices. Road, 
load, power, and economy tests were made with air speed in the duct 
equal to the simulated road speed at which the engine was operating. 
The engine speeds and loads used were those computed as equivalent to 
road operation at 20, 80, 40, and 50 miles per hour. Two or more tests 
were made at 20 miles per hour with the Vacudex device attached ; then 
runs were repeated with device removed. No change was made in the 
throttle setting before the Vacudex device was removed for the tests 
without the device. The speed and load were then changed and the 
Vacudex device was again attached and similar runs made until runs 
were made with and without the Vacudex device at 20, 30, 40, and 50 
miles per hour. The results of these tests were that there was no meas- 
urable change in exhaust pressure, either before or after the muffler, 
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when the Vacudex device was removed and that the Vacudex device 
has no measurable effect. on fuel consumption, power, or engine 
performance. 

Par. 7. Based upon the results of tests conducted by the National 
Bureau of Standards and based upon testimony of the Bureau of 
Standards expert on automotive engines and after giving considera- 
tion to the evidence of tests and testimony of experts introduced by 
the respondents, the Commission finds that xespondents’ device, 
Vacudex, will not eliminate or reduce back pressure and is incapable 
of accomplishing the results claimed for it by the respondents. The 
Commission further finds that said device will not save gasoline or 
oil, increase the power of the motor, or cause the motor to give better 
performance. Said device will not draw carbon, oil, or moisture from 
the muffler and will not reduce the vibration of the motor. It will not 
give the motor greater acceleration or cause it to run more smoothly 
or more quietly. The use of said device will have no value in saving 
tires. 

Par. 8. The Commission has given careful consideration to the 
reports of tests introduced by respondents and the testimony of wit- 
nesses in connection therewith and is of the opinion, and finds, that 
such testimony and other evidence do not overcome the greater weight 
of the testimony and other evidence introduced in support of the 
complaint. 

Par. 9. The use by the respondents of the foregoing erroneous and 
misleading representations has the tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public with 
respect to respondents’ device and the results which may be accom- 
plished through the use of such device, and the tendency and capacity 
to cause such portion of the public to purchase substantial quantities 
of respondents’ device as a result of the erroneous and mistaken belief 
so engendered. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice of the public and constitute unfair and deceptive acts 


and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, testimony and other evidence introduced before a trial examiner 
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of the Commission theretofore duly designated by it, report and sup- 
plemental report of the trial examiner upon the evidence and the 
exceptions filed thereto, briefs and supplemerital briefs filed in sup- 
port of and in opposition to the complaint, and oral argument of 
counsel; and the Commission having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondents, Ammiel F. Decker and Mable 
P. Decker, individually and trading as Decker Products Co., or trad- 
ing under any other name, and their agents, representatives, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, and distribution in commerce as 
“commerce” is defined in the Federal Trade Commission Act, or re- 
spondents’ mechanical device designated “Vacudex,” or any substan- 
tially similar device, whether sold under the same name or any other 
name, do forthwith cease and desist from representing, directly or by 
implication, that said device or any substantially similar device will: 

1. Eliminate or reduce back pressure. 

2. Save gasoline or oil. 

3. Increase the power of the motor or cause it to give better per- 
formance. 

4. Draw carbon, oil, or moisture from the muffler. 

5. Reduce the vibration of the motor. 

6. Give the motor greater acceleration or cause it to run more 
smoothly or more quietly. 

7. Save tires. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Mason not participating. 
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In toe MATTER OF 


TEMPLE BAR COLLEGE, HILMER B. SANDINE, L. B. 
RENNEWANZ AND J, O. KINNAMAN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5150. Complaint, Apr. 15, 1944—Decision, July 3, 1947 


Where K., who (1) was engaged, along with R., in interstate sale and distri- 
pution of courses of home study in various subjects, and in issuance and 
sale of college degrees without requiring purchasers to complete courses 
of study necessary to issuance thereof, and in conducting, for their own 
personal advantage and gain, as though no corporate entity existed, the 
affairs of a corporation and its successor—the corporate names of which 
respectively included the word “College”, and the words “Extension Col- 
lege,” and the business of which was carried on by said R., the only person 
with an active interest therein, from rented desk space in a Seattle office, 
under the designations “Educational Director,” and “Chairman, Board of 
Trustees”; and who (2) was a traveling lecturer on religious subjects and 
was listed in the original catalog as a member of the faculty, and in that of 
its successor as “Director, Divinity Department,’ and as Advisory Member 
of said college, and who had prepared some courses of study in Biblical 
archeology and corrected and graded papers submitted by correspondence 
students taking such particular courses; 

Acting under a plan of procedure devised and developed by them— 

(a) From time to time contacted prospects for various degrees, recommended 
the issuance of the degrees to such individuals, collected from them the 
cost and remitted it to said R., and in many instances personally and 
publicly conferred the Gegrees upon such purchasers; with no requirement 
whatsoever other than the payment of the fee, prior to 1941, and with the 
requirement thereafter that the candidate write and submit a thesis upon 
some subject agreeable to him and to said K.; and 

(b) From time to time made suggestions in connection with the kind of degree 
which should be issued, and also with reference to the form and nature 
of the thesis which might be required; in several instances objected to the 
use of the word “Extension” in the name of the college on the degree and, 
on one occasion, requested that an old form carrying the name of the 
original corporation and including therein the word “College” rather than 
“Extension College” be made use of; and 

Where said R., pursuant to such request— 

(c) Advised said K. that she had reserved an old degree of the prior corporation 
for issuance to the candidate and Supplied K. with an application for degree, 
formerly used by said prior corporation ; 

The aeetes eh the business in question was not an institution of higher 
tian see Ss ee no degrees peeucd upder either corporate 
Bee aie ie ak Rate INSLILEEIOR ot higher learning ; and 
BEd buts wal eee (@) fe esis in connection with the obtaining 
dividuals or corporati 2 _ ees ies rel a Be crs. Mee 

on, qualified to give consideration to such a thesis, 


TEMPLE BAR COLLEGE ET AL. 35 


34 Syllabus 


and there was no evidence that any thesis submitted was ever read or 
considered in the said connection; and 

Where the aforesaid individuals, through such acts and practices— 

(d) Represented that degrees recognized and accredited in the educational 
world could be obtained in the various learned subjects on the payment 
of a purchase price, without the necessity of pursuing such subjects through 
a regular course of resident study at a duly accredited and recognized in- 
stitution of higher learning; 

With tendency to induce prospective students and purchasers to enroll for their 
courses of study, and to purchase their degrees, in the mistaken belief that 
said individuals were conducting an institution of higher learning and that 
the degrees issued by them were recognized and accredited in the edu- 
cational world: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


In a proceeding in which (1) it appeared that a corporation—which included 
the word “College” in its corporate name and the business of which con- 
sisted of the sale of home study courses, with no learned faculty such as 
pertains to an institution of higher learning, and which sold degrees to 
applicants therefor, with no requirement other than payment of a fee, 
as above set forth—discontinued business as the result of an investigation 
by the Commission, and was transferred by its owner to another individual 
who organized a new Minnesota corporation with the word “College” in- 
cluded in its corporate name thereof; (2) it was alleged that said new 
corporation and said transferee its vice president, respondents in proceed- 
ing in question, falsely represented through the use of such corporate 
name and otherwise that said corporation or: “college” was an institution 
of higher learning, equipped to teach the arts, sciences, and theological 
subjects, with power and authority to confer degrees in said subjects, recog- 
nized and accredited in the educational world and by other recognized 
colleges and universities, etc.; (8) it failed to appear from the record 
that said vice president ever participated in the conduct of the business 
of said corporate instrumentality or ever engaged in any of the acts 
and practices of the other individual respondents; and (4) said vice 
president testified that such “‘college” was incorporated to educate students 
for the ministry, that he advertised for students and for funds to open and 
conduct tue same, that a faculty for said college had been selected, and 
that it was proposed that it be conducted under the supervision of a group 
of Congregational ministers; but (5) refused to name the members of the 
faculty or the group of ministers who, he claimed, controlled the college: 
the Commission, in the absence of direct testimony, could not infer, by 
reason of said refusal merely, that no such faculty or group existed. 


In said proceeding in which (1) it appeared that a corporation which included 
the word “College” in its corporate name and the business of which consisted 
of the sale of home study courses, with no learned faculty such as pertains 
to an institution of higher learning, and which sold degrees to applicants 
therefore, with no requirement other than payment of a fee, as above set 
forth, discontinued business as the result of an investigation by the Com- 
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mission, and was transferred by R., owner thereof, to one S., who organized a 
new Minnesota Corporation which also included the word “College” in its 
corporate name; (2) it was alleged that said new corporation and said 
S., vice president thereof, respondents in proceeding in question, falsely 
represented through the use of such corporate name and otherwise that 
said corporation or “college” was an institution of higher learning, equipped 
to teach the arts, sciences, and theological subjects, with power and au- 
thority to confer degrees in said subjects, recognized and accredited in the 
educational world and by other recognized colleges and universities, etc. ; 
(3) it failed to appear from the record that said S. ever participated in 
the conduct of the business of said corporate instrumentality or ever en- 
gaged in any of the acts and practices adopted and followed by said R. 
and K., his associate therein; and that (4) said S. testified that such col- 
lege was incorporated to educate students for the ministry, that he adver- 
tised for students and for funds to open and conduct the same, and that a 
faculty for said college had been selected and that it was proposed that 
it be conducted under the supervision of a group of Congregational min- 
isters; but (5) refused to name the members of the faculty or the group 
of ministers who, he claimed, controlled the college; and (6) it further 
appeared that since said purchase by S., the business of such college had 
been conducted by him from his residence as a business of a promotional 
nature entirely, and that the college as such never entered into operation 
in its home State of Minnesota: It was the opinion of the Commission— 
in the absence of evidence that said respondents had entered into. the 
business of conducting an institution of higher learning or had enrolled any 
students as the result of promotional advertising issued by them at the 
time of the complaint herein—that the charges of the complaint as to said 
Minnesota corporation and its vice president had not been sustained by 
the greater weight of the evidence. 


Before Mr. Andrew B. Duvall, Mr. Miles J. Furnas and Mr. J. 
Earl Cox, trial examiners. 

Mr. William L. Pencke for the Commission. 

Mr. Charles H. Rowan, of Milwaukee, Wis., for Temple Bar Col- 
lege and Hilmer B. Sandine. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Temple Bar College, 
a corporation, and Hilmer B. Sandine, individually and as vice presi- 
dent of Temple Bar College, L. B. Rennewanz, and J. O. Kinnaman 
individuals, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 


hereby issues its complaint, stating its charges in that respect as 
follows: 
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Paracrary 1. Respondent Temple Bar College is a corporation 
organized and existing under the laws of the State of Minnesota, with 
its principal office and place of business located at 4717 Pillsbury 
Avenue, Minneapolis, Minn. 

Respondent Hilmer B. Sandine is an individual, and the vice presi- 
dent of said corporation, residing at 4717 Pillsbury Avenue, Minneap- 
olis, Minn. 

Respondent L. B. Rennewanz is an individual whose last known 
business address is Room 708, 1411 Fourth Avenue, Seattle, Wash., 
and who resides at 6808 Oswego Place, Seattle, Wash. 

Respondent J. O. Kinnaman is an individual who resides at Ocean 
View Hotel, Long Beach, Calif. 

Par. 2. Respondent Hilmer B. Sandine formulates, controls and 
directs the policies and practices of the respondent corporation Tem- 
ple Bar College. Temple Bar College was organized on or about 
April 9, 1943, for the purpose of operating a Congregational college 
and seminary offering courses of study in liberal arts and religious 
subjects, both in residence and through home study. Said respondent 
corporation, in the course and conduct of said business during the time 
aforesaid, causes said courses of home study and instruction in the 
subjects aforesaid when sold to be transported from its said place of 
business in the State of Minnesota to the purchasers thereof located in 
States other than the State of Minnesota, and in the District of 
Columbia. Respondent Hilmer B. Sandine is also editor of the Con- 
gregational Christian Beacon, a magazine published in Minneapolis, 
Minn. 

Respondent L. B. Rennewanz is an individual who formerly acted 
as Educational Director of Temple Bar Extension College, Inc., a 
corporation which existed under the laws of the State of Washington 
up to May 24, 1943, with its principal office and place of business in 
the city of Seattle, Washington. Said respondent was also the sole 
active officer of said Temple Bar Extension College, Inc., and as such 
transacted all of its affairs. 

Respondent J. O. Kinnaman was director of the divinity depart- 
ment and one of the so-called advisory members of said. Temple Bar 
Extension College, Inc., and furnished to said corporation the names 
of prospective candidates for various degrees and occasionally con- 
ferred degrees upon such candidates. He is also an associate editor 
of the Congregational Christian Beacon of which respondent Hilmer 
B. Sandine is editor. The designation of doctor of divinity signified 
by the letters D. D., appearing after respondent’s name in said publi- 
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cation, was obtained by him from said Temple Bar Extension Col- 
lege, Inc. | 

Par. 3. There is now and has been at all times hereinafter men- 
tioned a course of trade in said courses of instruction so sold and dis- 
tributed by respondent Temple Bar College in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

There are other persons, firms, corporations, schools, and universi- 
ties that have been and are engaged in offering and giving resident 
courses of instruction in science, art, philosophy, and theological sub- 
jects and in offering for sale, selling, and transporting in commerce 
between and among the various States of the United States courses 
of study and instruction in various theological and related subjects, 
and respondent Temple Bar College is engaged in substantial com- 
petition with such concerns in the sale of courses of study and instruc- 
tion, as herein set out. 

Par. 4. In the course and conduct of its business, respondent Tem- 
ple Bar College, by means of circulars and advertisements in religious 
publications and otherwise, which said circulars and publications are 
circulated by mail among prospective students or members of the 
public generally in the various States of the United States, other 
than the State of Minnesota, solicits the purchase of said courses of 
study and instruction and attendance at said respondent’s school. 
Typical of the representations made in said advertising material are 
the following: 


THMPLHD BAR COLLEGE 
Minneapolis, Minn. 


A NEW CONGREGATIONAL COLLEGE AND SEMINARY CHARTERED BY 
THE STATE OF MINNESOTA TO PROVIDE EFFECTIVE AND SCHOLARLY 
TRAINING FOR YOUNG MEN AND WOMEN FOR THE CHRISTIAN MIN- 
ISTRY AND FULL TIME CHRISTIAN SERVICE BASED ON THE OLD 
TIME GOSPEL FAITH. 


THH PLAN 
is to provide our Congregational Christian young people in the Midwestern and 
Northwestern States with a Conservative, Evangelical College and Seminary 
where they can receive adequate education at a minimum cost. We invite the 
interest and investigation of young people and the cooperation and support of 


our pastors and conservative churches. 
AN ACCELERATED PROGRAM IS OFFERED 
PURPOSE 


To conf i . : p 
peas Satie Je ee request to dispense with long vacations and 
mergencies, * * To accelerate pre-professional and profes- 
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sional*courses, thus making students available for chaplaincy in Army and Navy 
and for pastors in churches. * * * To aid pre-theological students to meet 
government requirements within specified time. 


COLLEGE DEPARTMENT 


Offers standard College Work for B. A. and B. S. degrees—which can now be 
earned in three full years on accelerated program. Graduate work for graduate 
students. No Fraternities—No Sororities—One Big Christian Family. 


THE GRADUATE SCHOOL OF THEOLOGY 


Offers standard Theological Courses leading to B. Th., S. T. B., and B. D. 
degrees. Hither of these can be earned in two full years on accelerated program. 
Graduate work for graduate students. A full seminary curriculum taught by 
a scholarly and evangelical faculty, 


SUPPORTERS PROSPECTIVE 
Here’s STUDENTS 
A Great Opportunity Enroll Today 
WANTED! Every Day This Cry Comes from Churches 


Looking for Pastors * * #* 


Never has the NEED for trained conservative pastors been greater—than 
today. Hundred of Churches want pastors who are prepared, equipped, and 
qualified, spiritually and academically! The vast number of pastors going into 
chaplaincy have left many vacancies behind which cannot be filled for the 
present because of the lack of available men. The NEED for tomorrow will be 


greater than the need today! 
Will you be among the qualified ones tomorrow to step into the gap as a fear- 


less minister of the Lord Jesus Christ? 

Par. 5. By means of the foregoing statements and others of like 
tenor and effect, the respondent Temple Bar College represents and 
implies that it is a college and seminary providing competent train- 
ing for persons desiring to enter the ministry and to obtain collegiate 
training in the arts and sciences, leading to appropriate degrees in 
said subjects of theology, arts, and sciences; that there is maintained 
a graduate school of theology offering courses leading to several doc- 
tor’s degrees in theology, and that said graduate school is headed by a 
learned faculty competent to teach the subjects offered. 

Through the use of the word “college” in the corporate name and 
the advertising literature of said respondent, it is represented and im- 
plied that said Temple Bar College is an institution of higher learn- 
ing, offering instruction in the arts, sciences, philosophy, and theology, 
with a faculty of instructors qualified to teach said subjects, and that 
the members of such faculty possess degrees from accredited and recog- 
nized colleges and universities; that said respondent maintains ade- 
quate equipment and facilities, including class rooms, buildings, li- 
braries and laboratories; for the use of resident students and faculty ; 
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and that said respondents has power to confer academic degrees upon 
its graduates which are recognized and accredited by other recognized 
and accredited colleges and universities. 

Par. 6. In truth and in fact Respondent Temple Bar College is not 
a college or seminary as said designations are generally understood in 
the educational world. Said business is situated in the residence of 
respondent Hilmer B. Sandine. There are no buildings or other equip- 
ment suitable for class rooms, libraries and laboratories for the use 
of students and faculty, nor is there a faculty composed of learned men 
competent and qualified to teach the subjects offered for study by said 
respondent. The degrees listed and described in said respondent’s 
advertising literature are not recognized by other colleges, universities 
and institutions of higher learning, and students who have pursued 
respondent’s courses of study will not be given credit for their work by 
them. In truth and in fact, no full seminary curriculum is taught by 
a scholarly and evangelical faculty, but on the contrary, respondent 
Hilmer B. Sandine is the only resident teacher; and the degrees of 
doctor of philosophy and doctor of divinity, designated by the letters 
Ph. D. and D. D. following his name in the advertising literature, are 
not degrees earned at reputable, accredited institutions of learning 
and are not recognized as valid degrees by any accredited, recognized 
college or university. 

Par. 7. At the time the Temple Bar Extension College, Inc., de- 
scribed in paragraph 2 hereof, was in existence in Seattle, Wash., Re- 
spondent Hilmer B. Sandine, was an advisory member thereof; and 
when said corporation was dissolved, and respondent Sandine organ- 
ized respondent Temple Bar College in Minneapolis, Minn., the active 
enrollees of the old Temple Bar Extension College, Inc., were trans- 
ferred, under an agreement with respondent Rennewanz, to the new 
school at Minneapolis for the purpose of enabling them to complete 
the courses of study for which they had enrolled, under their respective 
contracts with said Temple Bar Extension College, Inc., which in- 
cluded a provision for the delivery of a degree or diploma in the sub- 
jects for which said students had enrolled. In truth and in fact, no 
degree issued either by said Temple Bar Extension College Inc., nor 
by respondent Temple Bar College is recognized by any institution of 
learning, for the reasons set forth in paragraph 6 hereof. 

Par, 8. Respondent L. B. Rennewanz was designated as educational 
director of Temple Bar Extension College, Inc., described in para- 
graph 2 hereof; and up to the dissolution of said corporation carried 
on all of the business of said corporation which included the mailing 
of lesson material to purchasers of courses of study situated in States 
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other than the State of Washington, and the delivery of degrees and 
diplomas to such purchasers at the conclusion of said courses. Said 
respondent also furnished degrees to purchasers thereof whose names 
had been given her by respondent J. O. Kinnaman in the manner 
hereinafter more fully set out. Said purchasers pursued no courses of 
study, and while some of them sent in a thesis, a substantial number 
received doctor’s degrees solely upon payment of a monetary consid- 
eration. In truth and in fact, said Temple Bar Extension College, 
Inc., was not an institution of learning, or a college as the term is 
understood in the educational world and more fully described in para- 
graph 6 hereof, but on the contrary, was a business operated by re- 
spondent L. B. Renewanz from an office in Seattle, Wash., in which she 
had rented a desk space; and said respondent constituted the entire 
personnel of said college. There was neither a faculty, nor any equip- 
ment or facilities for the conduct of an educational institution. While 
said respondent was designated educational director, she was not by 
training or experience qualified to teach or correct papers in the 
several subjects offered by said Temple Bar Extension College, Inc. 
Par. 9. Respondent J. O. Kinnaman is a traveling lecturer on re- 
ligious subjects who was listed in the catalog of Temple Bar Ex- 
tension College, Inc., as director of the divinity department and an 
advisory member. In truth and in fact said respondent performed 
no duties of function at the office of Temple Bar Extension College, 
Inc., but devoted substantially all of his time to the conduct of his 
own business as a traveling lecturer. During the existence of said 
last named school, respondent Kinnaman furnished the names of 
numerous individuals, residing in various States of the United States 
as proper candidates for the degrees of doctor of divinity, doctor of 
philosophy and doctor of laws, in many instances recommending such 
individuals as. qualified or worthy to receive said degrees without 
any requirement as to previous study with said Temple Bar Ex- 
tension College, Inc., or any other proof of educational attainments 
other than the assurance by said respondent Kinnaman that the per- 
sons suggested or recommended by him are so qualified. In some 
instances said respondent insisted on degrees being given on diplomas 
printed for the then dissolved Temple Bar College which had had 
its offices in Missoula, Mont., in order to avoid the appearance of the 
words “Extension” and “Inc.” on said diplomas and thereby further- 
ing the impression that the degrees so conferred were granted by a 
resident institution of learning. Said respondent Kinnaman. ob- 
tained his degree of doctor of philosophy from said Temple Bar Ex- 
tension College, Inc. In truth and in fact, none of the degrees so 
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obtained and conferred are recognized as valid degrees by any repu- 
table accredited college or university for the reasons set forth in 
paragraph 6 hereof. 

Par. 10. The false, misleading and deceptive practices of respond- 
ents Temple Bar College and Hilmer B. Sandine, as hereinabove 
described, in using the term “college” in the trade name and advertis- 
ing literature of said Temple Bar College as representing and imply- 
ing that it is.an institution of higher learning, equipped to teach the 
arts, sciences and theological subjects, with power and authority to 
confer degrees in said subjects which are recognized and accredited 
in the educational world and by other recognized colleges and uni- 
versities; in representing and implying to students and prospective 
purchasers of respondent Temple Bar College’s correspondence 
courses of study or resident students that the degrees offered in said 
subjects of higher learning are valid degrees and so recognized ; in rep- 
resenting that respondent Temple Bar College is a resident institution 
of higher learning, properly equipped and with a faculty of competent 
teachers, qualified to teach the theological subjects offered by it; and 
the false, misleading and deceptive practices of respondents L. B. 
Rennewanz, J. O. Kinnaman, and Hilmer B. Sandine in representing 
and implying that degrees in various learned subjects may be obtained 
on payment of a purchase price or without the necessity of pursuing 
such learned subjects through a regular course of resident study at a 
duly accredited and recognized institution of learning—all have a 
tendency to and do induce prospective students and purchasers of re- 
spondents’ courses of study and instruction to subscribe to and enroll 
for said courses in the erroneous and mistaken belief that said rep- 
BAe lat and statements of respondents as herein set forth are 

rue. 

Par, 11. There are among competitors of respondents, individuals, 
corporations, schools, universities and colleges who sell and distribute 
courses of study and instruction in the arts, sciences and theology to 
purchasers thereof who truthfully represent their said courses of study 
and instruction. 

Par. 12. Each and all of the false and misleading statements and 
representations made by the respondents as hereinabove set out are 
ee to and do have a tendency and capacity to lead a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
ohn that said misrepresentations are true; further, as a direct con- 

quence of such erroneous and mistaken belief induced by the afore- 
said acts and representations of the respondents, a substantial num- 
ber of the consuming public has purchased respondents’ courses of 
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study and instruction. As a result of said acts and practices, sub- 
stantial trade in commerce has been unfairly diverted to the respond- 
ents from respondents’ competitors in said commerce who do not 
misrepresent their courses of study and instruction to the injury of 
sald competitors. 

Par. 13. The’aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 

Report, FInDINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 15 1944, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
Temple Bar College a corporation, Hilmer B. Sandine, individually 
and as vice president of Temple Bar College, L. B. Rennewanz and 
J. O. Kinnaman, charging them with unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of the answers of the respondents thereto, 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were taken before Andrew B. Duvall 
and Miles J. Furnas, trial examiners of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon said complaint, answers thereto, testimony and other 
evidence, report of trial examiner Andrew B. Duvall upon the evi- 
dence and exceptions filed thereto, and briefs filed in support of 
the complaint and brief and supplementary brief filed by respondents 
Temple Bar College, a corporation, and Hilmer B. Sandine, and oral 
argument of counsel, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Temple Bar College is a corporation or- 
ganized and existing under the laws of the State of Minnesota, with 


\ 
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its principal office and place of business located at 4717 Pillsbury 
Avenue, Minneapolis, Minn. 

Respondent Hilmer B. Sandine is an individual and the vice presi- 
dent of Temple Bar College, residing at 4717 Pillsbury Avenue, 
Minneapolis, Minn. 

Respondent L. B. Rennewanz is an individual whose address is 6808 


Oswego Place, Seattle, Wash. 
Respondent J. O. Kinnaman is an individual who resides at Ocean 


View Hotel, Long Beach, Calif. 

Par. 2. The original Temple Bar College was organized as a Mon- 
tana corporation with its principal office at Missoula, Mont. In 1939 
the principal place of business of said Temple Bar College was moved 
to 1620 Thirteenth Avenue, Seattle, Wash., and said college was in- 
corporated under the laws of the State of Washington. In 1941 
the name was changed to Temple Bar Extension College, Inc. 

During the period from 1939 to 1948, the respondent L. B. Renne- 
wanz, with the active cooperation of respondent J. O. Kinnaman, 
transacted all of the affairs of said college. The business of said col- 
lege was conducted by the respondent L. B. Rennewanz from an office 
in Seattle, Wash., in which she rented desk space. Said respondent 
variously designated herself as educational director and as chairman, 
board of trustees. . 

During the period herein mentioned, said respondents L. B. Renne- 
wanz and J. O. Kinnaman were engaged in the sale and distribution 
of courses of home study and instruction in various subjects. Said 
respondents caused said courses of home study, when sold, to be trans- 
ported from their place of business in the State of Montana to pur- 
chasers thereof located in the various States of the United States. 
In addition to the sale of said courses of home study, said respondents 
were actively engaged in the issuance and sale of various college de- 
grees to purchasers thereof, without the requirement of such pur- 
chasers completing courses of study necessary to the issuance of such 
degrees. 

Par. 3. Respondent J. O. Kinnaman, who was also a traveling 
lecturer on religious subjects, was listed in the original catalog of the 
Temple Bar College as a member of the faculty and in the catalog of 
its successor, Temple Bar Extension College, Inc., as director divinity 
department and as an advisory member of said college. Said respond- 
ent J. O. Kinnaman prepared some courses of study in Biblical 
archeology and corrected and graded papers submitted by corre- 
spondence students taking this particular course. j 
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Par. 4. Under the plan of procedure devised and developed by said 
respondents, the respondent J. O. Kinnaman from time to time con- 
tacted prospects for various degrees and in such instances he recom- 
mended the issuance of the degrees to the various individuals so 
contacted, collected the cost of such degrees from the purchaser, re- 
mitted same to the respondent L. B. Rennewanz at Seattle, Wash., 
and when the degrees were issued, in many instances personally and 
publicly conferred said degrees upon the purchasers thereof. During 
the early operation of said business, and prior to 1941, such degrees 
were issued without any requirement whatsoever other than the pay- 
ment of the fee for issuance thereof. After 1941, it was required that 
the candidate for a degree write and submit a thesis upon some sub- 
ject agreeable to the candidate and said respondent J. O. Kinnaman. 

The Commission finds that the preparation and submission of a 
thesis in connection with the obtaining of a degree was a subterfuge, 
as there was no one connected with the respondents or the Temple Bar 
Extension College, Inc., who was qualified to give consideration to 
such theses and there is no evidence that any thesis submitted was ever 
read or considered in connection with the issuance of any degree. 

The respondent J. O. Kinnaman from time to time made sugges- 
tions in connection with the kind of a degree which should be issued 
and also with reference to the form or nature of the thesis which might 
be required. In several instances he objected to the use of the word 
“extension” in the name of the college, which appeared on the degree, 
and in one instance he requested that an old form of degree, carrying 
the name Temple Bar College be issued although such issuance was 
subsequent to the change of name of the corporation to Temple Bar 
Extension College, Inc. Pursuant to this request, the respondent 
L. B. Rennewanz advised said respondent J. O. Kinnaman that she 
had reserved an old Temple Bar College degree for issuance to the 
candidate and in addition supplied J. O. Kinnaman with an appli- 
cation for degree which was formerly used by the Temple Bar College. 

Although the Temple Bar College and its successor, Temple Bar 
Extension College, Inc., were corporate entities organized under the 
laws of the State of Washington, the on y person who had an active 
interst in said coroprations was lL. B. Rimnewanz, who, with the co- 
operation of respondent J. ‘). Kinnaman, conducted the affairs of said 
corporations for their own personal advencement and gain as though 
no corporate entity existed. The business so conducted was not that 
of an institution of higher learning as there was no faculty connected 
with said school and no degrees issued under the name of Temple Bar 
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College or Temple Bar Extension College, Inc., were recognized by 
any reputable institution of higher learning. 

Par. 5. In 1943, as the result of investigation by the Federal Trade 
Commission, the Temple Bar Extension College, Inc., discontinued 
business and said respondent L. B. Rennewanz transferred the cor- 
poration to respondent Hilmer B. Sandine, who organized the Temple 
Bar College, Minnesota corporation. It does not appear from the 
record that respondent Hilmer B. Sandine ever participated in the 
conduct of the business of the Temple Bar Extension College, Inc., 
or that he ever engaged in any of the acts and practices adopted and 
followed by the respondents L. B. Rennewanz and J. O. Kinnaman. 

Respondent Hilmer B. Sandine testified that after the purchase of 
said Temple Bar Extension College, Inc., Temple Bar College was 
incorporated for the purpose of educating students for the ministry, 
principally as ministers for. the Congregational Christian churches. 
In this connection, said respondent advertised for students and for 
funds to open and conduct said college. Respondent Hilmer B. San- 
dine also testified that a faculty for said college had been selected, 
and that it was proposed that the college be conducted under the super- 
vision of a group of Congregational ministers. The respondent re- 
fused to name the members of the faculty or the group of ministers 
whom he claimed controlled the college. In the absence of direct 
testimony, the Commission cannot infer that no such faculty or group 
of ministers existed, merely by reason of respondent’s refusal to name 
such parties. 

Since 1948, when the Temple Bar Extension College, Inc., was pur- 
chased by said respondent Hilmer B. Sandine, the business of said 
college has been conducted by said respondent Hilmer B. Sandine 
from his residence. It appears for the record, however, that the busi- 
ness so conducted was entirely of a promotional nature, and that the 
college as such never entered into operation in the State of Minnesota. 
In the absence of evidence that said respondents, Hilmer B. Sandine, 
and Temple Bar College, a Minnesota corporation, had entered into 
the business of conducting an institution of higher learning or had 
enrolled any students as the result of promotional advertising issued 
by said respondents at the time of the issuance of the complaint here- 
in, it is the opinion of the Commission that the charges of the com- 
plaint as to Temple Bar College, the Minnesota corporation, and 
Hilmer B. Sandine, individually and as vice president of Temple 


Bar College, have not been sustained by the greater weight of the 
evidence. 
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Par. 6. The Commission finds that the acts and practices of the 
respondents L. B. Rennewanz and J. O. Kinnaman in representing 
that degrees recognized and accredited in the educational world could 
be obtained in various learned subjects on the payment of a purchase 
price, without the necessity of pursuing such learned subjects through 
a regular course of resident study at a duly accredited and recognized 
institution of higher learning, had a tendency to induce prospective 
students and purchasers of respondents’ courses of study and degrees 
to subscribe to and enroll for said courses and to purchase such de- 
grees in the erroneous and mistaken belief that said respondents were 
conducting an institution of higher learning, and that the degrees is- 
sued by them were recognized and accredited in the educational world. 


CONCLUSION 


The aforesaid acts and practices of the respondents, L. B. Renne- 
wanz and J. O. Kinnaman, as herein found, are all to the prejudice 
and injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of the respond- 
ents, testimony and other evidence in support of the allegations of 
the complaint taken before Andrew B. Duvall and Miles J. Furnas, 
trial examiners of the Commission theretofore duly designated by it, 
report of trial examiner Andrew B. Duvall upon the evidence, and 
briefs filed in support of the complaint and brief and supplementary 
brief filed by respondents Temple Bar College, a corporation, and 
Hilmer B. Sandine, and oral argument of counsel, and the Commission 
having made its findings as to the facts and its conclusion that the 
respondents L. B. Rennewanz and J. O. Kinnaman have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That respondents L. B..Rennewanz and J. O. Kinna- 
man, individuals, and their respective representatives, agents, and em- 
ployees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of courses of 
study and instruction in liberal arts, religious subjects, and other sub- 
jects of higher learning, and in the issuance of degrees, in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 
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1. Representing, directly or by implication that respondents are 
offering for sale or sell courses of study and instruction in an ac- 
credited educational institution of higher learning. 

2. Representing, directly or by implication, that respondents can 
supply purchasers with a degree issued by a duly qualified and ac- 
eredited educational institution of higher learning authorized to con- 
fer academic or scientific titles or rank without the necessity of 
pursuing a regular course of resident study at such qualified and ac- 
credited institution of higher learning. 

3. Representing, directly or by implication, that any correspondence 
school, without a recognized and qualified faculty, is an accredited 
institution or that it is authorized to confer academic or scientific 
degrees. 

4. Representing, directly or by implication, that the degrees or simi- 
lar documents issued by any correspondence school without a recog- 
nized and qualified faculty are recognized by any reputable college or 
university. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed without prejudice as to the respondents Temple Bar College, 
a corporation, and Hilmer B. Sandine, individually and as vice presi- 
dent of Temple Bar College. 

It is further ordered, That respondents L. B. Rennewanz and J. O. 
Kinnaman shall, within 60 days after service upon them of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with this order. 
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GEORGE D. NEWMAN, INDIVIDUALLY AND TRADING AS 
KIDDIELAND STUDIOS AND BEACON STUDIOS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5425. Complaint, Mar. 4, 1946—Decision, July 15, 1947 


Where an individual engaged in the production and interstate sale and 
distribution of plain and tinted or colored photographs and enlargements 
thereof, and in contacting prospective customers through advertisements in 
newspapers, periodicals, business directories and circulars, and through sales 
representatives including particularly so-called coupon or “‘caller-out” sales- 
men, whom he supplied with credentials, attractive samples, and printed 
certificates or “special offer” coupons which were sold for 95 cents or other 
stated sum and purportedly entitled the customer to receive without addi- 
tional cost a photograph of specific size, type, and finish— 

(a@) Represented, through said coupon salesman, to the prospective purchaser, 
that he was not obligated to buy any photograph other than the one for 
which 95 cents or other sum was paid in connection with the said “special 
cffer,” and led and induced customers to believe that such original coupon 
picture offered was a bona fide one not related to or connected with or 
conditioned upon any other transaction or contractual arrangement ; 

The facts being such offers were not made in good faith, but to obtain a down 
payment from the customer and place him in a position of losing the same 
unless, in response to high pressure tactics of subsequent agents presenting 
proofs, who sought to induce him to purchase further pictures at greatly 
increased prices, he yielded to such demands, after being informed that if 
he did not order at least three additional pictures he would get nothing; 
and, in eases where a coupon customer refused to make such additional pur- 
chases, no further consideration was given him and his complaints were 
ignored, with the result that he lost the 95 cents or other sum invested in the 
coupon or certificate ; 

(b) Represented to the customer, through salesmen, that the picture would be 
taken on the date he selected and at the time specified, that proofs would be 
shown on a certain date, and the finished picture be delivered on a named 
date; and 

(c) Represented that the pictures to be made would be identical with the sam- 
ples exhibited and corresponding to the number ordered ; 

The facts being that, while during the war delay in furnishing finished products 
was frequently due to his inability to secure photographic paper, and in 
some instances the inferior quality of photographic paper, on many occa- 
sions sitting for photographs, return of proofs and delivery of finished 
pictures were not made in compliance with his said sales representations ; 
photographs delivered were inferior in character, quality, and workman- 
ship to the samples used in effecting sales, and particularly so in the case of 
the refusal of a coupon purchaser to order additional photographs; and 
fewer photographs were delivered than were ordered and paid for; 
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(d) Represented falsely that a steel-gray finish photograph offered for 50 cents 
as an “invitation offer” sold regularly for $2, and urged the prospective 
customer to distribute to his friends or save for a later date the four cou- 
pons attached to the printed offer of said “beautiful 7 x 10 Silvertone Por- 
trait,’ and represented as a “special,” the offer of so called “Btcheraft 
Portraits,” for 50 cents each, one to a customer ; and 

(e) Represented, on occasion, through his sales representatives, that the 
colored photographs sold by him were “paintings” and “oil paintings”; and 

(f) Permitted various third parties, engaged under separate studio trade names, 
and including two studios doing business respectively under the names 
“Copley” and “Iroquois Studios,” to make use of his business office, street ad- 
dress, and studio facilities, including his telephone number, and thereby 
falsely to hold themselves out to the public as owners and operators of 
photographie studios and equipment, and obtain credit and business stand- 
ing to which they were not entitled ; 

With effect of misleading and deceiving members of the purchasing public, 
through said acts, practices, and methods—including particularly failure 
of said individual to disclose the real character of the coupon or cer- 
tificate offer made by him—as to the actual character and meaning of his 
original offer, including actual identity of product offered, and as to the 
actual character and meaning of his_original offer, including actual iden- 
tity of product offered, and as to character, quality, value, and price of 
his products, and the status of said third parties as established, operating, 
responsible studios, and of causing a substantial number of the purchasing 
public, by reason of the erroneous beliefs thus engendered, to purchase 
substantial quantities thereof, and with capacity and tendency so to do: 

Held, that such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public, and constituted unfair and deceptive acts 
and practices in commerce. 


Before U7. Everett F. Haycraft, trial examiner. 
Mr, William L. Pencke for the Commission. 
Mr. James F, Cavanagh, of Boston, Mass., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that George D. Newman, 
individually and trading as Kiddieland Studios and Beacon Studios, 
hereinafter referred to as respondent, has violated the provisions of 
said act, and it appearing to the Commission, that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondent George D. Newman is an individual 
trading as Kiddieland Studios and Beacon Studios from the principal 
address 30 Huntington Avenue, Boston 17, Mass. Branch studios are 
also operated by said respondent under the name Beacon Studios at 
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175 State Street, Springfield, Mass., and at 115 Bank Street, New 
London, Conn. 

Par. 2. Respondent George D. Newman is now and for more than 
5 years last past has been engaged in the production and sale of plain ° 
and tinted or colored photographs and enlargements thereof, Re- 
spondent Newman causes and at all times mentioned herein has caused 
said products, when sold, to be transported from the State of Massa- 
chusetts, or other point of origin, to the purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. 

Par. 3. Customers and prospective customers are now and have been 
variously contacted by respondent by means of advertisements ap- 
pearing in newspapers, periodicals, business directories, and circulars, 
all of general circulation, through the medium of the United States 
mails, and by the use of sales representatives, including particularly 
so-called coupon or “caller-out” salesmen, appointed by respondent 
as selling agents to act in his behalf. In the course and conduct of 
his said business in connection with and for the purpose of inducing 
the sale and distribution of his said products in commerce, respondent, 
for more than 5 years last past has made, has continued to make, and 
is now making, various false and misleading advertising and sales 
representations and has engaged in and still employs various unfair 
and deceptive acts and practices in commerce. 

Par. 4. With a view to effecting the sale of his said products re- 
spondent relies upon the use of said advertising material primarily 
to obtain the names and addresses of some prospective customers. 
Other prospective customers are located and contacted by the said 
coupon or “caller-out” salesmen, and it is and has been the general 
practice of respondent to obtain numerous orders for pictures through 
the solicitation of such salesmen sent out from his studios to represent 
him. Each of:said-salesmen is supplied with proper credentials, with 
attractive photographic samples represented to the public as typical 
of the class of work done by respondent’s studios, and with printed 
“certificates” or “special offer” coupons which are sold to customers 
for 95 cents or other stated sum, each purportedly entitling the cus- 
tomer to receive, without additional cost, a specific size, type, and 
finish of photograph. Said coupon salesman at the time the coupon 
is sold represents to and impresses upon the purchaser that he is not 
obligated to buy any photograph or photographs other than the one 
for which 95 cents or other sum is paid in connection with the said 
“special offer.” Each coupon or certificate thus sold, in the body 
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thereof and in a detachable stub, contains space for memorandum 
entry of the day and the hour selected by the customer to have the 
picture taken. The original coupon salesman retains all of any sum 
received by him from the customer for a coupon. Having sold a 
coupon entitling the customer to only one picture, and having arranged 
for the time a sitting is to be had, the coupon salesman takes his de- 
parture, sending his stub entry of the transaction in to the studio. 

A photographer from respondent’s studio then follows up the 
coupon salesman, makes the necessary exposure for the one picture 
and transmits the exposed negatives, represented as being four to six 
in number but usually two, to respondent, who develops the same and 
‘makes proofs therefrom. Said proofs in turn are delivered by a third 
salesman or “proof-passer” of respondent, who with the use of such 
proofs, endeavors to effect the sale of additional pictures to the cus- 
tomer at prices in excess of the original “special offer” price. 

Finished pictures are ordinarily delivered through the mails to 
customers located principally in various parts of the New England 
States. Respondent’s various salesmen respectively assure the cus- 
tomer that the picture will be taken on the date selected by the cus- 
tomer and at the time specified, that proofs will be shown on a certain 
date, that the finished pictures will be delivered on a specified date, 
and that each picture made, in grade, type, quality and character of 
workmanship, will be equal to the sample shown in effecting the sale. 

Purchasers of coupons or certificates stated to be good for one 
photograph each in studios operated by respondent are and have been 
given to understand in each instance that they are and were dealing 
with duly constituted agent or sales representative of respondent, and 
they believe and have been led to believe, and rely and have relied 
upon the belief, that such agents and representatives have and have 
had full authority to make the representations employed by them in 
consummating sales and collecting money for the said proucts of 
respondent, 

When respondent’s salesman calls upon the customer with proofs of 
negatives made by respondent the customer learns for the first time 
the real purpose for which the coupon was sold to him. Instead of 
permitting the customer to select a proof for the one picture called 
for in the coupon purchased respondent’s salesman immediately 
launches upon a sustained, high-pressure sales talk to induce the cus- 
tomer to purchase additional photograph, at greatly increased prices. 

The attitude and demeanor of respondent’s studio representative 
toward the customer is and has been determined in each instance by 
the fact as to whether the customer will agree to buy extra pictures. 
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Upon the refusal of the customer to purchase pictures in addition 
to the one called for in the coupon, the “proof-passing” salesman, 
upon occasion, goes into a “rage,” becomes abusive and discourteous, 
takes the customer to task for assuming that the studio can furnish a 
picture for 95 cents or less sum, avers that the preceding salesman 
had no right to sell more than one coupon at any given address, and 
informs the customer that the coupon is worthless unless more pictures 
are bought; that if the customer does not order at least three or more 
additional pictures he will get nothing. 

Various excuses and explanations are and have been given as to 
why respondent cannot make a single picture, and finally, on occasion, 
respondent’s sales representatives have frankly admitted to the cus- 
tomer that the studio could not make the one picture called for in the 
coupon without sustaining a loss thereon. 

Par. 5. In approaching a customer with the coupon offer for a single 
picture respondent’s said sales agents carefully refrain and have re- 
frained from disclosing to the customer that the real purpose in sub- 
mitting such offer was and is to induce the purchase of something 
the customer did not have in mind and did not intend to buy or under- 
stand he was buying, namely, extra or additional photographs sold at 
a substantial profit. In truth and in fact, respondent’s single-picture 
coupon offer was and is in reality nothing more or other than what 
is known in the industry as a “bait” or “come-on” offer employed to 
place the customer in a position where he must buy more pictures at 
greater cost in order to obtain the one already bought and already 
paid for. 

From time to time in cases where coupon customers refuse and have 
refused to purchase additional pictures no further consideration has 
been given to the customer by respondent, the complaints of the cus- 
tomer have been ignored, no refund has been made to him, and the 
customer has thereby sustained the loss of the 95 cents or other sum 
invested in the coupon or certificate. 

Par. 6. Respondent further, trading as Kiddieland Studios, Beacon 
Studios, and under other trade names, has represented that a steel- 
gray finish photograph, offered for the price of 50 cents as an “invita- 
tion offer,” sells regularly for $2. So-called “Etchcraft portraits,” 
selling for 50 cents each, one to a customer, have been represented as 
comprising a “special offer,” and on occasion respondent’s sales repre- 
sentatives have represented to customers that the colored photographs 
sold by respondent are “paintings” and “oil paintings.” 

Par. 7. In other coupons or certificates issued by respondent and 
in advertising matter of general circulation, respondent has repre- 
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sented that sepia or brown-toned pictures, designated as a “gold-tone 
hand colored portrait” and sold by him through the medium of a 
“special offer” 95 cents coupon, are and were genuine gold-tone pro- 
ductions; and that the said coupon price of 95 cents stated in such 
offer was and is a “special” or “introductory offer” which might not 
be continued. 

A genuine gold-tone print or picture is a production resulting from 
a process involving the use of a toning bath employing chloride of 
gold. This process produces a much warmer tone than is true of 
black and white or sepia, involves more labor and detail, compre- 
hending the toning of a print or picture a second time, and is con- 
siderably more expensive than the process employed in the produc- 
tion of black and white or sepia prints or pictures. The toning process 
employed by respondent is an ordinary one, in universal use in the 
production of sepia or brown toned effects. 

The use by respondent of the words “gold-tone” in advertising and 
upon coupons to obtain customers for the purchase of respondent’s 
products is a representation that respondent produces and sells genu- 
ine gold-tone pictures. In truth and in fact the colored photograph 
advertised and represented by respondent to be a “gold-tone hand 
colored” picture is not in fact a gold-tone picture but is instead a 
slightly tinted brown or sepia print which costs much less to produce. 

Par. 8. By said representations and practices as hereinbefore de- 
tailed and alleged respondent leads and induces and had led and in- 
duced customers to believe that the said original coupon picture of- 
fer is and was a bonafide sales offer not related to or connected with 
or conditioned upon any other transaction or contractual arrange- 
ment that sittings for photographs, the return of proofs for selection, 
and the delivery of finished pictures would be made in good faith at 
the times and upon the dates specified by respondent’s representatives; 
that the pictures to be made would be equal to and identical in char- 
acter, quality, and workmanship with the samples exhibited in ob- 
taining orders therefor and corresponding to the number ordered; 
that respondent’s so-called “special” and “invitation” offers are and 
were actually special and invitation or introductory offers of re- 
duced prices made only for a limited time; and that tinted or colored 
pictures sold by respondent are genuine paintings or oil paintings 
done by hand without the use of a camera or photographic image. 

Par, 9. The foregoing representations and statements are false, 
misleading, and deceptive. In truth and in fact, respondent’s so- 
called coupon and certificate offers calling for a single picture are not 
and have not been made in’good faith to customers but are and have 
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been made for the purpose of obtaining a down payment from the 
customer and placing him in the position of losing said down pay- 
ment unless additional pictures are ordered at higher prices, thereby 
enabling respondent to make a substantial profit on the transaction. 
Sittings for photographs, the return of proofs and the delivery of 
finished pictures are not and have not been made in compliance 
with sales representations of respondent. Respondent’s offers des- 
ignated as “special” or “invitation” are not special or limited in point 
of time or otherwise but are on the contrary offers that have been 
made continually by respondent over a period of years in the normal 
course of his business operations. Respondent’s photographs, offered 
at 50 cents, do not sell for $2 normally and have never been sold for 
such price in the regular course of business. Respondent’s pictures 
which have been represented to customers as “paintings” or as “oil 
paintings” are not genuine paintings or oil paintings in the accepted 
meaning of such terms, but on the contrary are merely photographs 
to which color has been added by the use of cotton applied by hand. 
Photographs delivered by respondent are and have been frequently in- 
ferior in character, quality and workmanship to the samples used by 
respondent in effecting sales. This is and has been particularly true 
following the refusal of a coupon purchaser to order additional photo- 
‘graphs. On many occasions a fewer number of photographs than 
those ordered and paid for have been delivered by respondent’s 
studios. 

Par. 10. Respondent in further connection with the operation of 
his said photographic studio at 30 Huntington Avenue, Boston, Mass., 
from time to time, by arrangements made with various third parties, 
has permitted them to use and they have used as their business office, 
employing separate studio trade names for themselves, the actual 
street address and studio facilities, including telephone number of the 
respondent, at the same address, 30 Huntington Avenue, Boston, Mass. 
Said parties so using respondent’s studio and street address and the 
said facilities existing there, actually had no studio equipment of any 
character there or elsewhere, and they did not own, conduct, or control 
any photographic studio in any accepted meaning or sense of the term. 
Two such alleged studios so employing respondent’s business address, 
thereby falsely holding themselves out to the public as owners and 
operators of photographic studios and equipment there, and obtaining 
credit and business standing and identity to which they were not en- 
titled, were known respectively as Copley and Iroquois Studios. 

The practice of respondent in permitting others who neither owned, 
operated, nor controlled a photographic studio or any equipment 
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therefor to use his studio address and equipment as and for their own 
in connection with fictitious studio trade names employed by them has, 
and has had, the capacity and tendency to mislead members of the 
public into the erroneous belief, and they have been led to believe, that 
they were contracting and dealing with established, operating, re- 
sponsible studios, and to purchase the products of said alleged studios 
because of such beliefs so engendered. Respondent further, in thus 
permitting others to make such use of his address and business facilities 
has placed in their hands an instrument whereby they might deceive 
members of the consuming public into believing and they have be- 
lieved that they were contracting and dealing with an established, 
operating, responsible studio, when such was not the fact. 

Par. 11. The use by respondent of the acts, practices, and methods 
aforesaid in connection with the offering for sale and the sale of his 
said products in commerce, and particularly the failure of respondent 
to disclose essential and important facts as to the real character of 
the coupon or certificate offer made by him has had and now has the 
tendency and capacity to and does mislead and deceive members of 
. the purchasing public regarding the actual character and meaning 
of the original offer made by respondent, including the actual identity 
of the product offered for sale, and concerning the character, quality, 
value, and price of respondent’s products, and leads and has led pur- 
chasers erroneously to believe that the said representations are and 
were true, and thereby causes and has caused a substantial number of 
the purchasing public, by reason of the erroneous beliefs so engendered, 
to purchase substantial quantities of such products. 

Par. 12. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury to the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, anp OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 4, 1946, issued and free 
quently served its complaint in this proceeding upon the respondent 
named in the caption hereof, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After respondent filed his answer, certain 
facts were stipulated in the record and certain exhibits introduced into 
evidence at a hearing before an examiner of the Commission thereto- 
fore duly designated by it, and it was further stipulated that the 
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Commission may proceed upon said facts and exhibits stipulated into 
the record to make its report stating its findings as to the facts and 
its conclusion based thereon and enter its order disposing of the pro- 
ceeding without the presentation of argument or the filing of briefs. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the complaint, answer, stipulated facts and other 
evidence, and recommended decision by the trial examiner; and the 
_ Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent George D. Newman is an individual 
trading as Kiddieland Studios and as Beacon Studios, with his prin- 
cipal office and place of business at 30 Huntington Avenue, Boston, 
Mass. He also maintained branch studios, one in Springfield, Mass., 
until the spring of 1944, and one in New London, Conn., until the 
spring of 1946. Respondent is now, and for more than 5 years last 
past has been, engaged in the production and sale of plain and tinted 
or colored photographs and enlargements thereof. 

Par. 2. In the course and conduct of his aforesaid business, re- 
spondent causes, and at all times mentioned herein has caused, his 
said products, when sold, to be transported from the State of Massa- 
chusetts or other point of origin to the purchasers thereof located 
in various other States of the United States, and maintains, and has 
maintained, a course of trade in said products in commerce, as “com- 
- merce” is defined in the Federal Trade Commission Act. 

Par. 8. Customers and. prospective customers are now, and have 
been, variously contacted by respondent by means of advertisements 
appearing in newspapers, periodicals, business directories, and cir- 
culars, all of general circulation, and by the use of sales representa- 
tives, including particularly so-called coupon or “caller-out” sales- 
men, appointed by respondent as selling agents to act in his behalf. 
When the names and addresses of prospective customers have been 
obtained, it is and has been the general practice of respondent to ob- 
tain numerous orders for pictures through solicitation of salesmen 
sent out from his studios to represent him. Each of said salesmen 
is supplied with proper credentials, with attractive photographic 
samples represented to the public as typical of the class of work done 
by respondent’s studios, and with printed “certificates” or “special 
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offer” coupons which are sold to customers for 95 cents or other stated 
sum, each purportedly entitling the customer to receive, without ad- 
ditional cost, a specific size, type, and finish of photograph. Said 
coupon salesman, at the time the coupon is sold, represents to and 
impresses upon the purchaser that he is not obligated to buy any photo- 
graph or photographs other than the one for which 95 cents or other 
sum is paid in connection with the said “special offer.” Hach cou- 
pon or certificate thus sold, in the body thereof and in a detachable 
stub, contains space for memorandum entry of the day and the 
hour selected by the customer to have the picture taken. ‘The sales- 
man retains all of any sum received by him from the customer for 
a coupon, leaves the coupon with the customer, and sends the stub 
showing the sale and the date of the sitting arranged to respondent. 
A photographer from respondent’s studio then follows up the cou- 
pon salesman, makes the necessary exposure for the one picture and 
transmits the exposed negatives (represented as being four to six in 
number, but usually two) to respondent, who develops the same and 
makes proofs therefrom. Said proofs in turn are delivered by a 
third salesman or “proof-passer” of respondent, who, with the use 
of such proofs, endeavors to effect the sale of additional pictures to 
the customer at prices in excess of the original “special offer” price. 

Par. 4. Finished pictures are ordinarily delivered through the mails 
to customers located principally in the New England States. Re- 
spondent’s various salesmen assure the customer that the picture will 
be taken on the date selected by the customer and at the time specified, 
that proofs will be shown on a certain date, that the finished pictures 
will be delivered on a specified date, and that each picture made will 
be equal in grade, type, quality, and character of workmanship to the 
sample shown in effecting the sale. Purchasers of such coupons or 
certificates are, and have been, given to understand in each instance 
that they are, and were, dealing with a duly constituted agent or sales 
representative of respondent, and they believe, and have been led 
to believe, and rely and have relied upon the belief, that such agents 
and representatives have, and have had, full authority to make the 
representations employed by them in consummating sales and collect- 
ing money for the said products of respondent. When respondent’s 
salesman calls upon the customer with proofs of negatives made by 
respondent, the customer learns for the first time the real purpose for 
which the coupon was sold to him. Instead of permitting the cus- 
tomer to select a proof for the one picture called for in the coupon 
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purchased, respondent’s salesman immediately launches upon a sus- 
tained high-pressure sales talk to induce the customer to purchase 
additional photographs at greatly increased prices. The attitude 
and demeanor of respondent’s studio representative toward the cus- 
tomer is, and has been, determined in each instance by the fact as to 
whether the customer will agree to buy extra pictures. Upon the 
refusal of the customer to purchase pictures in addition to the one 
called for in the coupon, the “proof-passing” salesman, upon occa- 
sion, goes into a “rage,” becomes abusive and discourteous, takes the 
customer to task for assuming that the studio can furnish a picture 
for 95 cents or less sum, avers that the preceding salesman had no 
right to sell more than one coupon at any given address, and informs: 
the customer that the coupon is worthless unless more pictures are 
bought, that if the customer does not order at least three or more 
additional pictures he will get nothing. Various excuses and ex- 
planations are, and have been, given as to why respondent cannot 


' make a single picture, and finally, on occasion, respondent’s sales rep- 


resentatives have frankly admitted to the customer that the studio 
could not make the one picture called for in the coupon without sus- 
taining a loss thereon. 

Par. 5. In approaching a customer with the coupon offer for a single 
picture, respondent’s said sales agents carefully refrained, and have 


refrained, from disclosing to the customer that the real purpose in sub- 


mitting such offer was, and is, to induce the purchase of something the 
customer did not have in mind and did not intend to buy or understand 
he was buying; namely, extra or additional photographs sold at a sub- 
stantial profit. In truth and in fact, respondent’s single-picture cou- 
pon offer was, and is, in reality nothing more than what is known in 
the industry as a “bait” or “come-on” offer employed to place the cus- 
tomer in a position where he must buy more pictures at greater cost in 
order to obtain the one already bought and paid for. From time to 
time, in cases where coupon customers refuse, and have refused, to 
purchase additional pictures, no further consideration has been given 


to the customer by respondent, the complaints of the customer have 
been ignored, no refund has been made to him, and the customer has 
thereby sustained the loss of the 95 cents or other sum invested in the 
coupon or certificate. 


: 
. 
: 
: 


Par. 6. Respondent further, trading as Kiddieland Studios, Beacorm 


Studios, and under other trade names, has represented that a steel-gray 
‘fi 


nish photograph offered for the price of 50 cents as an “invitation 
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offer” sells regularly for $2. Said offer contains the following rep- 
resentation : 

A beautiful 7 x 10 Silvertone Portrait * * * a complete set of proofs 
offered with each sitting. Other photos may be ordered if desired. j 

The coupons printed below may be used by anyone for any type of photo. 
Baby pictures, adults, pictures in dancing costume, confirmation, graduation or 
any type of photo wanted. 

Distribute the coupons to.your friends * * * or save them for a later 

date. (Comm. Ex. 5.) 


Attached to the foregoing offer were four coupons, each containing 
the following descriptive language: 


A BEACON PHOTO 
Beautifully Finished, Size 7’’ x 10’’ Vignette 
LOVELY STEEL GRAY FINISH 
Coupon Price 50¢ (Comm. Ex. 5) 


So-called “Etchcraft portraits,” selling for 50 cents each, one to a 
customer, have been represented as comprising a special offer, and on 
occasion respondent’s sales representatives have represented to cus- 
tomers that the colored photographs sold by respondent are “paint- 
ings” and “oil paintings.” 

Par. 7. By means of representations and practices heretofore re- 
ferred to or described, the respondent leads and induces, and has led 
and induced, customers to believe that the said original coupon picture 
offer is, and was, a bona fide sales offer not related to or connected 
with or conditioned upon any other transaction or contractual ar- 
rangement ; that the sittings for photographs, the return of proofs for 
selection, and the delivery of finished pictures would be made in good 
faith at the times and upon the dates specified by respondent’s repre- 
sentatives; that the pictures to be made would be equal to and identical 
in character, quality, and workmanship with the samples exhibited in 
obtaining orders therefor and corresponding to the number ordered; 
that the so-called special and invitation offers are, and were, actually 
special and invitation or introductory offers of reduced prices made 
only for a limited time; and that tinted or colored pictures sold by 
respondent are genuine paintings or oil paintings done by hand with- 
out the use of a camera or photographic image. 

Par. 8. In truth and in fact, respondent’s said coupon and certificate 
offers calling for a single picture are not, and have not been, made in 
good faith to customers but are, and have been made, for the purpose 
of obtaining a down payment from the customer and placing him in 
the position of losing said down payment unless additional pictures 
are, and were, ordered at higher prices, thereby enabling respondent 
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to make a substantial profit on the transaction. In many instances, 
sittings for photographs, the return of proofs, and the delivery of 
finished pictures are not, and have not been, made in compliance with 
sales representations met by respondent. Respondent’s offers desig- 
nated as “special” or “invitation” are not special or limited in point 
of time or otherwise but are, on the contrary, offers that have been 
made continually by respondent over a period of years and in the 
normal course of his business operations. Respondent’s photographs, 
offered at 50 cents, do not sell for $2 normally, and have never been 
sold for such price in the regular course of business. Respondent’s 
pictures which have been represented to customers as paintings or oil 
paintings are not genuine paintings or oil paintings in the accepted 
meaning of such terms but, on the contrary, are merely photographs 
to which color has been applied by hand by the use of cotton. Photo- 
graphs delivered by respondent are, and have been frequently inferior 
in character, quality, and workmanship to the samples used by re- 
spondent in effecting sales. This is, and has been, particularly true 
following the refusal of a coupon purchaser to order additional photo- 
graphs. On many occasions a fewer number of photographs than 
those ordered and paid for have been delivered by respondent’s studios. 
On numerous occasions since 1941, specifically during the war, the 
delay in furnishing finished products was due to respondent’s inability 
to secure photographic paper in sufficient quantity and of good quality, 
and in some instances the inferior workmanship of the finished product 
was due to such inferior quality of photographic paper. 

Par. 9. Respondent further, in connection with the operation of his 
said photographic studio at 30 Huntington Avenue, Boston, Mass., 
from time to time, by arrangements made with various third parties, 
has permitted them to use, and they have used, as their business office, 
employing separate studio trade names for themselves, the actual 
street address and studio facilities, including telephone number of the 
respondent, at the same address, 30 Huntington Avenue, Boston, 
Mass. Said parties so using respondent’s studio and street address 
and the said facilities existing there, actually had no studio equipment 
of any character there or elsewhere, and they did not own, conduct, or 
control any photographic studio in any accepted meaning or sense of 
the term. Two such alleged studios so employing respondent’s busi- 
ness address, thereby falsely holding themselves out to the public as 
owners and operators of photographic studios and equipment there 

and obtaining credit and business standing and identity to which they 
were not entitled, were known respectively as Copley and Iroquois 
Studios. This practice of respondent in permitting others who neither 
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owned, operated, nor controlled a photographic studio or any equip- 
ment therefor to use his studio address and equipment as and for their 
own in connection with fictitious studio trade names employed by 
them has, and has had, the capacity and tendency to mislead members 
of the public into the erroneous belief, and they have been led to be- 
lieve, that they were contracting and dealing with established, oper- 
ating, responsible studios, and into the purchase of the products of 
said alleged studios because of such beliefs so engendered. Respond- 
ent further, in thus permitting others to make such use of his address 
and business facilities, has placed in their hands an instrument whereby 
they might deceive members of the consuming public into believing, 
and they have believed, that they were contracting and dealing with 
an established, operating, responsible studio, when such was not the 
fact. The use of the names Iroquois Studios and Copley Studios, as 
herein described, has been discontinued by the respondent and no 
such use of said names has been made, or has been permitted to be 
made, by the respondent since approximately the spring of 1945. 

Par. 10. The use by the respondent of the aforesaid acts, practices, 
and methods in connection with the offering for sale and sale of his 
said products in commerce, and particularly the failure of respondent 
to disclose essential and important facts as to the real character of 
the coupon or certificate offer made by him, has had, and now has, the 
tendency and capacity to, and does, mislead and deceive members of © 
the purchasing public regarding the actual character and meaning 
of the original offer made by respondent, including the actual iden- 
tity of the product offered for sale, and concerning the character, 
quality, value, and price of respondent’s products, and leads, and has 
led, purchasers erroneously to believe that the said representations are, 
and were, true, and thereby causes, and has caused, a substantial num- 
ber of the purchasing public, by reason of the erroneous beliefs so 
engendered, to purchase substantial quantities of such product. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 


acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


_ This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
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spondent, certain facts and other evidence stipulated into the record 
at a hearing before an examiner of the Commission theretofore duly 
designated by it (including a stipulation that the Commission may 
proceed to make its findings as to the facts and order disposing of the 
proceeding without intervening procedure) and recommended de- 
cision by the trial examiner, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent George D. Newman, individually 
and trading as Kiddieland Studios or as Beacon Studios, or under 
any other name, his representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the of- 
fering for sale, sale, and distribution of plain, tinted, or colored 
photographs or enlargements thereof in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Representing, directly or by implication, that the price at which 
any of respondent’s products is offered for sale is a special or intro- 
ductory or limited offer or a reduced price when such price is in fact. 
the price at which said product is regularly and usually sold. 

2. Representing, through the use of coupons or otherwise, that a 
photograph of a designated kind and character will be made for a 
stipulated price, unless this is in fact done without the imposition or 
attempted imposition of conditions not stated when the offer is made. 

3. Exhibiting to prospective customers as samples of respondent’s 
products any photographs or pictures which are not in fact represen- 
tative of the pictures sold by respondent. 

4, Representing, directly or by implication, that a picture to be 


made and delivered will be equal in type, quality, or workmanship 


to samples displayed to the customer, unless the picture delivered is 


in fact equal in type, quality, or workmanship to such samples. 


5. Representing that photographs will be taken, proofs exhibited, 


or finished pictures delivered at specified times except when such 
representations are made in good faith and failures to conform there- 
to are due to circumstances not reasonably under the control of re- 


spondent. 

6. Using the words “painting” or “oil painting,” or any other word 
or words of similar import and meaning, to designate, describe, or 
refer to pictures or enlargements made by a photographic process or 
representing in any manner that colored or tinted photographs are 
paintings. 
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7. Aiding, assisting, or cooperating with others who do not own, 
conduct, or control a photographic studio in representing, implying, 
or holding themselves out to the purchasing public as owning, con- 
trolling, or operating a photographic studio. 

It is further ordered, That the charges of the complaint concerning 
alleged false and misleading use of the words “gold tone” as descrip- 
tive of certain of respondent’s products be, and the same hereby are, 
dismissed on the ground that the evidence fails to support the charges 
as made. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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InN THE MatTrer oF ° 


JACK KLEIN AND MARTIN D. FRIEDMAN, TRADING AS 
FRIEDMAN-KLEIN SALES COMPANY AND WESTERN 
NOVELTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5452. Complaint, July 10, 1946—Decision, July 17, 1947 


Where two individuals engaged in the competitive interstate sale and distribu- 
tion of belts, novelties, candy and other merchandise, including certain as- 
sortments which were so packed and assembled as to involve the use of a 
lottery scheme or game of chance when sold or distributed to the pur- 
chasing public, such as 6 belts and a 1,000-hole punch board for use under 
a plan, as thereon announced, pursuant to which the customer received for 
5 cents, one of the 6 belts, or one of 20 packages of cigarettes, or nothing, 
dependent upon his success or failure in selecting a lucky number— 

Sold such assortments, so packed and assembled, to jobbers and retailers by 
whom, as direct or indirect purchasers, they were exposed and sold to the 
purchasing public in accordance with plan involving opportunity to secure 
by chance said products at much less than the normal retail price thereof ; 
and thereby 

Supplied to and placed in the hands of others the means of conducting a lottery 
in the sale of their merchandise in accordance with such sales plans, con- 
trary to an established public policy of the United States Government, and 
in competition with many who do not use sales methods contrary to public 
policy ; 

With the result that many persons were attracted by said sales plans or method 
and the element of chance involved therein and were thereby induced to 
buy and sell their said products in preference to those of such competitors, 
and with tendency and capacity to unfairly divert trade in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and of said individuals’ com- 
petitors, and constituted unfair methods of competition in commerce, and 
unfair acts and practices therein. 


Before Ur. John W. Addison, trial examiner. 
Mr. D. C. Daniel for the Commission. 
Mr. Al Lebrecht, of Kansas City, Mo., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Jack Klein and 
Martin D. Friedman, individuals trading as Friedman-Klein Sales 
Co., and Western Novelty Co., hereinafter referred to as the respond- 
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ents, have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint and states its charges in 
that respect as follows: 

Paracraru 1. Respondents Jack Klein and Martin D. Friedman, 
are individuals trading and doing business as Friedman-Klein Sales 
Co., and Western Novelty Co., with their office and principal place of 
business located at 217 West 9th Street, Kansas City, Mo. Respond- 
ents are now, and for 2 years last past have been, engaged in the sale 
and distribution of belts, novelties, candy, and other merchandise to- 
purchasers thereof located in the various States of the United States 
and in the District of Columbia. Respondents cause and have caused 
said merchandise when sold to be transported from their place of busi- 
ness in the State of Missouri to purchasers thereof at their respective 
points of location in the various other States of the United States and 
in the District of Columbia. 

In the course and conduct of their business, respondents are and have’ 
been engaged in competition with other individuals, firms, and cor- 
porations engaged in the sale of belts, noveltics, candy and other ~ 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and have sold to jobbers and re- 
tailers certain assortments of merchandise so packed and assembled 
as to involve the use of a lottery scheme or game of chance when sold 
or distributed to the purchasing public. 

One of said assortments consist of six belts and a device commonly 


known as a punch board. On the face of the punch board appears 
the following legend: | 


5¢ TEXAS TOOLED BELTS o¢ 
Per Sale Numbers Per Sale 
100—200—800—400—500 
And Last Sale on Board Each Receives a Belt 
Numbers 

25 — 50 — 75 — 125 — 150 

175 — 225 — 250 — 275 — 325 

350 — 375 — 425— 450 — 475 

525 — 550 — 575 — 625 — 650 

Hach Receives 1 Pkg. (20) Cigarettes 
Last Sale in Each Section Receives 
1 Pkg. (20) Cigarettes, 


Said belts are distributed to the purchasing public by means of said 
punch board in the following manner: Sales are 5 cents each and when 
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a punch is made on the board a number is disclosed. If the number 
corresponds with one of five designated numbers appearing in the 
legend printed on the said board; the person punching said number 
receives one of the belts. Persons punching one of the other designated 
numbers receives a package of cigarettes and persons who do not punch 
one of the designated numbers receives nothing for their purchase 
money. There are 1,000 punches in the board, containing numbers 
from 1 to 1,000 but not arranged in numerical sequence. The numbers 
are effectively concealed from purchasers and prospective purchasers 
until a punch or selection has b.en mace aid the said punch separated 
from the board. The said belts and cigarettes are thus distributed to 
purchasers of punches from the board by lot or chance. The belts and 
packages of cigarettes are worth more than 5 cents each and the person 
who punches the number calling for one of them receives the same for 
5 cents. 

Respondents sell and distribute and have sold and distributed vari- 
ous assortments consisting of merchandise and punch boards and mer- 
chandise and push cards, all of which involve lot or chance when said 
merchandise is sold and distributed to the purchasing public and the 
methods of sale and distribution of said merchandise by means of the 
said punch boards or push cards are similar to the ones described above 
and vary only in detail. 

Par. 3. Retail dealers and others who purchase respondents’ belts, 
novelties, candy, and other merchandise directly or indirectly expose, 
sell, and distribute the same to the purchasing public in accordance 
with the sales plan aforesaid. Respondents thus supply to and place 
in the hands of others a means of conducting a lottery in the sale of 
their merchandise in accordance with the sales plans hereinabove set 
forth. The use by respondents of said sales plans or methods in the 
sales of their merchandise and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plans or methods 
is a practice which is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public by the 
methods or sales plan hereinabove set forth involves a game of chance 
or the sale of a chance to procure merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and corpo- 
rations who sell and distribute merchandise in competition with re- 
spondents as above alleged do not use said methods or any method 
involving a game of chance or the sale of a chance to win something 
by chance or any other method which is contrary to public policy. 
Many persons are attracted by said sales plans or methods employed by 
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respondents in the sale and distribution of their product and by the 
element of chance involved therein and are thereby inducted to buy 
and sell respondents’ products in preference to products of said com- 
petitors of respondents who do not use the same or equivalent methods. 
The use of said methods by respondents because of said game of chance 
has a tendency and capacity to unfairly divert trade in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ents’ competitors and constitute unfair methods in competition in com- 
merce and unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Rerort, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 10, 1946, issued and thereafter 
served its complaint in this proceeding upon respondents Jack Klein 
and Martin D. Friedman, individuals trading as Friedman-Klein 
Sales Co., and Western Novelty Co., charging them with the use of 
unfair methods of competition and unfair acts and practices in com- 
merce in violation of the provisions of said Act. 

By order of the Commission respondents’ answer dated March 14, 
1947, was filed as of August 1, 1946. In said answer respondents 
admitted ali the material allegations of fact set forth in said com- 
plaint and waived all intervening procedure and further hearing as 
to said facts. Thereafter the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto and the Commission having considered the matter and being 
now fully advised in the premises finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondents Jack Klein and Martin D. Friedman, 
are individuals trading and doing business as Friedman-Klein Sales 
Co., and Western Novelty Co., with their office and principal place of 
business located at 217 West Ninth Street, Kansas City, Mo. Re- 
spondents are now, and for 2 years last past have been, engaged in 
the sale and distribution of belts, novelties, candy and other mer- 
chandise to purchasers thereof located in the various States of the 
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United States and in the District of Columbia. Respondents cause 
and have caused said merchandise when sold to be transported from 
their place of business in the State of Missouri to purchasers thereof 
at their respective points of location in the various other States of the 
United States and in the District of Columbia. 

In the course and conduct of their business, respondents are and 
have been engaged in competition with other individuals, firms, and 
corporations engaged in the sale of belts, novelties, candy, and other 
merchandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and have sold to jobbers and 
retailers certain assortments of merchandise so packed and assembled 
as to involve the use of a lottery scheme or game of chance when sold 
or distributed to the purchasing public. 

One of said assortments of six belts and a device commonly known 
as a punch board. On the face of the punch board appears the fol- 
lowing legend: 


TEXAS TOOLED BELTS 
5¢ o¢ 
Per Sale Numbers Per Sale 
100 — 200 — 300 — 400 — 500 
And Last Sale on Board Each Receives a Belt 
Numbers 
25 — 50 — 75 — 125 — 150 
175 — 225 — 250 — 275 — 325 
850 — 375 — 425 — 450 — 475 
525 — 550 — 575 — 625 — 650 
Hach Receives 1 Pkg. (20) Cigarettes 
Last Sale in Each Section Receives 
1 Pkg. (20) Cigarettes. 


Said belts are distributed to the purchasing public by means of 
said punch board in the following manner: Sales are 5 cents each and 
when a punch is made on the board a number is disclosed. If the 
number corresponds with one of five designated numbers appearing 
in the legend printed on the said board, the person punching said 
number receives one of the belts. Persons punching one of the other 
designated numbers receive a package of cigarettes and persons who 
do not punch one of the designated numbers receive nothing for their 
purchase money. There are 1,000 punches in the board, containing 
numbers from 1 to 1,000 but not arranged in numerical sequence. The 
numbers are effectively concealed from purchasers and prospective 
purchasers until a punch or selection has been made and the said 
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punch separated from the board, The said belts and cigarettes are 
thus distributed to purchasers of punches from the board by lot or 
chance. The belts and packages of cigarettes are worth more than 
5 cents each and the person who punches the number calling for one 
of them receives the’same for 5 cents. 

Respondents sell and distribute and have sold and distributed var- 
ious assortments consisting of merchandise and punchboards and 
merchandise and push cards, all of which involve lot or chance when 
said merchandise is sold and distributed to the purchasing public and 
the methods of sale and distribution of said mechandise by means of 
the said punchboards or push cards are similar to the ones described 
above and vary only in detail. 

Par. 3. Retail dealers and others who purchase respondents’ belts, 
novelties, candy and other merchandise directly or indirectly expose, 
sell, and distribute the same to the purchasing public in accordance 
with the sales plans as aforesaid. Respondents thus supply to and . 
place in the hands of others a means of conducting a lottery in the 
sale of their merchandise in accordance with the sales plans herein- 
above set forth. The use by respondents of said sales plans or methods 
in the sale of their merchandise and the sale of said merchandise by 
and through the use thereof and by the aid of said sales plans or 
methods is a practice which is contrary to an established public policy 
of the Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public by the 
methods or sales plan hereinabove found involves a game of chance 
or the sale of a chance to procure merchandise at. a price much less 
than the normal retail price thereof. Many persons, /firms, and cor- 
porations who sell and distribute merchandise in competition with 
respondents as above found do not use said methods or any method in- 
volving a game of chance or the sale of a chance to win something by 
chance or any other method which is contrary to public policy. Many 
persons are attracted by said sales plans or methods employed by re- 
spondents in the sale and distribution of their products and by the 
element of chance involved therein and are thereby induced to buy 
and sell respondents’ products in preference to products of said com- 
petitors of respondents who do not use the same or equivalent meth- 
ods. The use of said methods by respondents because of said game 
of chance has a tendency and capacity to unfairly divert trade in 


commerce between and among the various States of the United States 
and in the District of Columbia. 
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CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondents in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts 
and the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act; 

It is ordered, That the respondents Jack Klein and Martin D. Fried- 
man, individuals, trading as Friedman-Klein Sales Co. and Western 
Novelty Co., or trading under any other name or names jointly or 
severally, their representatives, agents and employees directly or 
through any corporate or other device in connection with the offering 
for sale, sale, or distribution of any merchandise in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, forth- 
with cease and desist from directly or indirectly : 

(1) Supplying to or placing in the hands of others any merchan- 
dise, together with push or pull cards, punchboards, or any other 
lottery device, which said push or pull cards, punchboards, or other 
lottery devices are to be used, or may be used, in selling or distributing 
such merchandise to the public; : 

(2) Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, either with any mer- 
_ chandise or separately, which push or pull cards, punchboards, or 
other lottery devices are to be used, or may be used, in selling or dis- 
tributing such merchandise to the public; 

_ (8) Selling or otherwise disposing of any merchandise by the use 
of push cards, pull cards, punchboards, or other lottery device. 

It is further ordered, That the respondents shall within 60 days 

_after service upon them of this order file with the Commission a report 

in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer OF 


MARGOOD PUBLISHING CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5468. Complaint, Oct. 8, 1946—Decision, Aug. 8, 1947 


Where 12 corporations and a husband and wife, who were chief officers thereof, 
and formulated and directed their policies and practices, engaged in the 
competitive interstate sale and distribution of bocks and other publications 
containing novels, fiction, and other stories or articles to Cealers and users— 

(a) Falsely represented and implied that their said books or other publica- 
tions contained original, complete and unabridged novels, stories, or arti- 
cles, and, in a number of instances, had placed conspicuously on the cover 
the words “a complete $2.00 novel” or other words of like import, and did 
not adequately inform dealers and the public of condensation, abridgement, 
or alteration of the original novel, story or article, through frequently 
contradictory notice, if any, set forth in fine print on an inside page; and 

(0) Changed the titles of a number of said novels, stories, or articles and did 
not disclose such changes, or disclosed them inadequately through notice in 
fine print on an inside page, and thereby caused or tended to cause pur- 
chasers to buy condensed or abridged versions of novels, stories or arti- 
cles which they had read previously and which they would not have pur- 
chased if such novels, etc., had been properly identified as to the original 
titles; 

With effect of misleading prospective purchasers and of thereby causing a sub- 
stantial number of members of the public to buy their products; whereby 
trade and commerce was diverted to them from their competitors who 
did not misrepresent their books or publications or the novels, stories, or 
articles therein contained; to the serious injury of competition in com- 
merce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and their competitors, and constituted 


unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


In a proceeding in which the record indicated that respondents had discon- 
tinued the deceptive practices therein challenged, as above set forth, namely, 
the offer and sale of condensed novels, etc., as the original and complete 
stories or articles by the particular author, and stories, etc., of which the 

original title had been changed, all. without adequate notice, if any, but in 
which there was no assurance that practices in question would not be re- 
sumed in the future: the Commission was of the opinion that in the public 
interest the findings as to the facts should issue, together with an order re-. 
quiring respondents to cease and desist from practices concerned. 


Mr. John L. York for the Commission. 
Grossman & Perles, of New York City, for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it: by said act, the Federal 
Trade Commission, having reason to believe that Margood Publishing 
Corp., a corporation, Select Publications, Inc., a corporation, Red 
Circle Magazines, Inc., a corporation, Euclid Publishing Co., Inc., 
a corporation, Zenith Publishing Corp, a corporation, Bard Publish- 
ing Corp., a corporation, Sphere Publications, Inc., a corporation, 
Hercules Publishing Corp., a corporation, Gem Publications, Inc., a 
corporation, Miss America Publishing Corp., a corporation, Cornell 
Publishing Corp., a corporation, London Publishing Corp., a corpo- 
ration, and Martin Goodman and Jean Goodman, individually and as 
officers of the above-named corporations, and as copartners, trading 
as Magazine Management Co., hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParaGrapH 1. Respondents Margood Publishing Corp., Select Pub- 
lications, Inc., Red Circle Magazines, Inc., Euclid Publishing Co., Inc., 
Zenith Publishing Corp., Bard Publishing Corp., Sphere Publications, 
Inc., Hercules Publishing Corp., Gem Publications, Inc., Miss America 
Publishing Corp., Cornell Publishing Corp., and London Publishing 
Corp. are corporations organized and existing under the laws of the 
State of New York, and together with said individual respondents 
hereinafter mentioned have their principal offices and places of busi- 
ness at 350 Fifth Avenue in New York City. 

Par. 2. Respondents Martin Goodman and Jean Goodman are indi- 
viduals residing at Smith Lane, Woodmere, Nassau County, Long 
Island, N. Y. Said individuals, who are husband and wife, are co- 
partners trading as Magazine Management Co. from the said address, 
350 Fifth Avenue, New York City. Said partnership owns the stock 
in all the corporations named as respondents in this proceeding, and 
said respondents Martin Goodman and Jean Goodman are the chief 
officers of each of said corporate respondents, and in their official ca- 
pacities at all times mentioned herein they have formulated, control- 
led, and directed the policies, acts, and practices of said corporate 
respondents. 

. Par. 8. Respondents are now, and for several years past have been, 
engaged in the publishing, sale, and distribution of books and other 
publications containing novels, fiction, or other stories or articles to 
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dealers, purchasers, and users thereof, located in the various States of 
the United States and in the District of Columbia. 

Respondents cause and have caused said books and other publi- 
cations, when so sold, to be transported from their principal place of 
business in New York City or from the places of business of respond- 
ents’ printers or distributors in certain States of the United States to 
dealers and purchasers thereof located in the various States of the 
United States other than the State in which such transportation 
originated or commenced. There is now, and has been for several 
years last past, a course of trade and commerce by said respondents 
in such books and other publications between and among the States 
of the United:States and in the District of Columbia. 

In the course and conduct of their said business respondents have 
been and are now engaged in direct and substantial competition with 
various corporations, partnerships and individuals likewise engaged 
in the sale and distribution in commerce between and among the vari- 
ous States of the United States and in the District of Columbia, of 
books and other publications containing novels, fiction or other stories 
or articles. 

Par. 4..In the course and conduct of their business and for the 
purpose of inducing the purchase of said books and publications by 
dealers and the general public, respondents represent and imply, 
and so present their books and publications as to represent and imply, 
that they contain the original, complete, and unabridged novels, stories, 
or articles by the particular author; and in a number of instances re- 
spondents place, or cause to be placed, conspicuously, on the covers of 
said books or publications the words “a complete $2.00 novel,” or other 
words of like import. 

Par. 5. In truth and in fact, said books or publications do not con- 
tain the original, complete, and unabridged novels, stories, or articles. 
by the particular author, but contain condensed, abridged, or altered 
versions of novels, stories, or articles previously published. In such 
sNaLaDt ee when said books or publications contain any notice of con- 
censation, abridgement, or alteration of the original novel story, or 
article, such notice is set forth in fine print on an inside nga ae is 
insufficient to adequately inform dealers and the public of such 
condensation, abridgement, or alteration. Said notices are frequently 
contrary to statements that said novels, stories, or articles are com- 
eee rei teepcdae been said books or publ:cations. 
aiiiding dnd ta ants is ' ewise changed the titles of a number 
nee er ts pi * 2 na icles, without disclosing that such changes 

) hout disclosing such change in such a manner 
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as to be informative to purchasers and prospective purchasers, thus 
causing or tending to cause purchasers to buy books or publications 
containing condensed or abridged versions of novels, stories, or articles 
read by them previously, and which they would not buy if said novels, 
stories, or articles were properly identified as to the titles under which 
they were previously published. Where said books or publications 
contain any notice of such change of title, such notice is set forth in 
fine print on an inside page, and is insufficient to adequately inform 
dealers and the public of such change of title. 

Par. 7. The aforesaid representations and implications made by 
respondents have the capacity and tendency to, and do, mislead and 
deceive purchasers and prospective purchasers of respondents’ books 
or publications by creating the erroneous and mistaken belief that such 
representations and implications are true; and cause a substantial 
number of such purchasers and prospective purchasers to buy said 
books or publications of respondents, thereby unfairly diverting trade 
in said commerce to respondents from their competitors who do not 
misrepresent their books or publications or the novels, stories, or 
articles therein contained. By such representations and implications 
respondents have done and are doing serious injury to substantial com- 
petition in said commerce. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 8, 1946, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices 
in commerce in violation of the provisions of that act. After the issu- 
ance of said complaint and the filing of respondents’ answer, the Com- 
mission, by order entered herein, granted respondents’ motion for per- 
mission to withdraw said answer and to substitute therefor a substitute 
answer admitting all of the material allegations of fact set forth in 
the complaint and waiving all intervening procedure and further hear- 
ing as to said facts, which substitute answer was duly filed in the 
office of the Commission. Respondents further waived the filing of 
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briefs and the presentation of oral argument. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
on the complaint and substitute answer, and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom... 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondents Margood Publishing Corp., Select Pub- 
lications, Inc., Red Circle Magazines, Inc., Euclid Publishing Co., Inc., 
Zenith Publishing Corp., Bard Publishing Corp., Sphere Publications, 
Inc., Hercules Publishing Corp., Gem Publications, Inc., Miss Amer- 
ica Publishing Corp., Cornell Publishing Corp., and London Publish- 
ing Corp., are corporations organized and existing under the laws of 
the State of New York, and, together with the individual respondents. 
hereinafter mentioned, have their principal offices and places of busi- 
ness at 350 Fifth Avenue in New York City. 

Par. 2. Respondents Martin Goodman and Jean Goodman are in- 
dividuals residing at Smith Lane, Woodmere, Nassau County, Long 
Island, N. Y. Said individuals, who are husband and wife, are co- 
partners trading as Magazine Management Co. from the said address, 
850 Fifth Avenue, New York City. Said partnership owns stock in 
all of the corporations named as respondents in this proceeding, and 
said respondents Martin Goodman and Jean Goodman are the chief 
officers of each of said corporate respondents, and in their official 
capacities, at all times mentioned herein, have formulated, controlled, 
and directed the policies, acts, and practices of said corporate 
respondents. 

Par. 3. For several years respondents were engaged in the publish- 
ing, sale, and distribution of books and other publications containing 
novels, fiction, or other stories or articles to dealers, purchasers, and. 
users thereof, located in the various States of the United States and 
in the District of Columbia. 

Respondents caused said books and other publications, when so sold, 
to be transported from their principal place of business in New York 
City, or from the places of business of respondents’ printers or dis- 
tributors in certain States of the United States to dealers and pur- 
chasers thereof located in the various States of the United States. 
other than the State in which such transportation originated or com- 
menced. There was a course of trade and commerce by said respond- 
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ents in such books and other publications between and among the 
States of the United States and in the District of Columbia. 

In the course and conduct of their business respondents were en- 
gaged in direct and substantial competition with various corporations, 
partnerships, and individuals likewise engaged in the sale and dis- 
tribution in commerce between and among the various States of the 
United States and in the District of Columbia of books and other 
_ publications containing novels, fiction, or other stories or articles. 

Par. 4. In the course and conduct of their business and in connec- 
tion with the sale and distribution in commerce of their books or 
other publications, respondents represented and implied that they 
contained the original, complete, and unabridged novels, stories, or 
articles by the particular author; and in a number of instances re- 
spondents placed, or caused to be placed, conspicuously, on the covers 
|| of said books or publications the words “a complete $2.00 novel,” or 
|| other words of like import. 

Par. 5. In truth and in fact, said books or publications did not con- 
tain the original, complete and unabridged novels, stories, or articles 
by the particular author, but contained condensed, abridged, or 
altered version of novels, stories, or articles previously published. 
In such instances, when said books or publications contained any notice 
of condensation, abridgment, or alteration of the original novel, story 
or article, such notice was set forth in fine print on an inside page, 
and was insufficient to adequately inform dealers and the public of 
such condensation, abridgment, or alteration. Said notices were fre- 
quently contrary to statements that said novels, stories, or articles 
were complete, appearing on the covers of said books or publications. 
Par. 6. Respondents likewise changed the titles of a number of 
said novels, stories, or articles without disclosing that such changes 
|| had been made, or without disclosing such changes in such manner 
as to be informative to purchasers and prospective purchasers, thus 
causing or tending to cause purchasers to buy books or publications 
containing condensed or abridged versions of novels, stories, or articles 
read by them previously, and which they would not have purchased 
if said novels, stories, or articles had been properly identified as to the 
}|_ titles under which they were previously published. Where said books 
\| or publications contained any notice of such change of title, such notice 
|| was set forth in fine print on an inside page, and was insufficient to 
adequately inform dealers and the public of such change of title. 

Par. 7. The aforesaid representations and implications and omis- 
sions made by respondents had the capacity and tendency to and did 
mislead and deceive purchasers and prospective purchasers of respond- 
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ents’ books or publications by creating the erroneous and mistaken be- 
lief that such representations and implications were true and that the 
said publications sold by respondents contained the original complete 
and unabridged novels, stories and articles of particular authors 
and that the titles therefor had not been changed, and said erroneous 
and mistaken beliefs so engendered caused a substantial number of 
members of the public to buy said books or publications of respond- 
ents, thereby diverting trade in said commerce to respondents from 
their competitors who did not misrepresent their books or publications 
or the novels, stories, or articles therein contained. By such repre- 
sentations, implications, and omissions, respondents caused serious 
injury to substantial competition in said commerce. 

Par. 8. While the record indicates that respondents have discon- 
tinued the practices herein referred to, there is no assurance that such 
practices will not be resumed in the future, and the Commission is 
therefore of the opinion that in the public interest the foregoing find- 
ings as to the facts should issue, together with an order requiring 
respondents to cease and desist from such practices. 


CONCLUSION 


The acts and practices of the respondents, as herein found were all 
to the prejudice of the public and of respondents’ competitors, and 
constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute an- 
swer of respondents, in which answer respondents admit all of the 
material allegations of fact in the complaint, and respondents hav- 
ing waived all intervening procedure and further hearings, includ- 
ing the filing of briefs and the presentation of oral argument, and the 
Commission having made its findings as to the facts and conclusion 
that the respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondents, Margood Publishing Corp., Se- 
lect Publications, Inc., Red Circle Magazines, Inc., Euclid Publish- 
ing Co., Inc., Zenith Publishing Corp., Bard Publishing Corp., Sphere 
Publications, Inc., Hercules Publishing Corp., Gem Publications, Inc., 
Miss America Publishing Corp., Cornell Publishing Corp. and Lon- 
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don Publishing Corp., corporations, and their officers, and Martin 
Goodman and Jean Goodman, individually and as officers of the above- 
named corporations, and as copartners trading as Magazine Manage- 
ment Co., and respondents’ representatives, agents, and employees, 
directly if through any corporate or other device, in connection with 
the offering for sale, sale and distribution of books and other publi- 
cations in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do Paothevink cease and desist from: 

1. Representing, directly or indirectly, that respondents’ books or 
other HanhiGATOKE contain original, complete, or unabridged novels, 
stories, or articles when such is not the fact. 

2. Failing to adequately inform dealers and the public of the con- 
densation, abridgment, or alteration of the novels, stores, or articles 
contained in respondents’ books or other publications. 

3. Changing the titles of said novels, stories, or articles without 
disclosing clearly and conspicuously that such changes have been 
made. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In tHe Matter OF 


ELGIN RAZOR CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 4458. Complaint, Feb. 4, 1941—Decision, Aug. 14, 1947 


Where certain trade names, namely, the words “Elgin,” “Hamilton,” “Reming- 
ton,” and “Underwood,” which were the property of four manufacturers 
of precision instruments, including watches, typewriters, bookkeeping ma- 
chines, etc., and were a part of said manufacturers’ respective corporate 
names, had been widely advertised, and had come to be well and favor- 
ably known throughout the United States and to be associated by the publie 
with the respective companies and their products, for which there 
a preference on the part of a substantial portion of such public; and 
thereafter 

A corporate and individual group, which was engaged in the manufacture and 
competitive interstate sale and distribution of novelty merchandise, in- 
cluding electric shavers, cameras, sunlamps, talking machines, electric 
clocks and electric lighters, and which included (1) five corporations, 
and a husband and wife, and their son. and nephew, who were stock- 
holders, officers and directors of said corporations, and directed and car- 
ried on the acts and practices herein concerned—operating at various 
times under numerous trade names including the names “Keen Manu- 
facturing Company,” ‘Razor Service Co.,” “General Chromium and Cop- 
per Company,” and “Utility Manufacturing Company”’—in addition to two 
other stockholders who participated actively in the practices in question; 
and (2) three corporations, and the daughter and son-in-law of the couple 
above referred to, who, along with three others, were stockholders, officers 
and directors of one or more of said corporations, and also participated 
actively in the practices below set out— 

(a) Adopted and used for their products, including particularly their electric 
shavers and cameras, aforesaid well-known and long-established trade 
names, imprinted them upon certain of the products themselves and on the 
cartons in which they were packaged and sold, and featured the names 
in the advertising literature distributed among prospective purchasers 
and in newspaper advertisements published in many cities and towns 
throughout the United States; and 

(0) Included in the names of the three corporations first referred to—set forth 
upon their products and cartons and in their advertisements—the words 
“Elgin” or “Underwood” ; 

With the result that by reason of their wrongful and unauthorized use of 
aforesaid names, and attempts to capitalize thereon, numerous persons. 
purchased their products as and for those of the companies, whose names. 
they thus made use of; : 

(c) Falsely represented that their electric shaver usually and regularly sold 
at retail at $15, through use of price tags reading $15 attached thereto, 
and through similar representations in newspapers and other advertising: 
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media, and that the actual and much smaller retail prices therefor, such 
as $1.50, $1.92, $2.98, etc., were special or reduced prices and were appli- 
cable for a limited period only; 

(d) Represented through issuance of purported “guarantee certificates” and 
otherwise, that their shavers were guaranteed against defective work- 
manship and material, and that if found defective they would be repaired 
without cost to the purchasers, except for a charge of 25 cents, to cover 
postage and handling; 

Notwithstanding the fact they did not carry out such purported guarantee but 
customarily required purchasers to pay various amounts over and above 
the 25 cents stated therein; 

(e) Falsely represented that their cameras were “candid type” cameras; that is, 
equipped with special lenses and shutters and capable of taking action pic- 
tures under very unfavorable light conditions; and 

(f) Falsely represented through use of the word “laboratories” in corporate 
name of one of the corporations, that it maintained a laboratory for the 
purpose of testing and experimenting with its products; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public, and thereby to cause it to purchase substantial quantities 
of their products; and with the result of placing in the hands of dealers 
means for misleading the public; whereby substantial trade was diverted te 
the corporations and individuals concerned from their competitors: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of competitors and the public, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 


practices therein. 


Before I/r. Randolph Preston, trial examiner. 

Mr. Carrel F. Rhodes and Mr. Edward L. Smith for the Commission. 

Mr. James R. McKnight and Nash & Donnelly, of Chicago, Ill., for 
Elgin Razor Corp., Underwood Laboratories, Inc., and Underwood 


Industries, Inc. 
Mr. Henry H. Koven and Nash & Donnelly, of Chicago, Ill., for 


Match King, Inc. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Elgin Razor Corp., 
Underwood Laboratories, Inc., Underwood Industries, Inc., Match 
King, Inc., The Monarch Manufacturing Co., the American Super- 
craft Corp., the American Camera Corp., Electric Clock Corp. of 
America, the Keen Manufacturing Co., Razor Service Co., General 
Chromium & Copper Co., Utility Manufacturing Co., corporations, 
and Henry T. Schiff, Frances R. Schiff, Robert M. Schiff, Benjamin A. 
Schiff, Jack Galter, Dora M. Galter, William Galter, Harry C. Fein- 
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berg, Robert D. Schoenbrod, Arnold F. Shapiro, Albert I. Leight, Ed. 
Cohan, individuals, hereinafter designated and referred to as respond- 
ents, have violated the provisions of the said Act, and it appearing to 
the Commission that a proceeding in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. Respondent Elgin Razor Corp. is an Illinois corpora- 
tion with its offices and principal place of business at 800 Clark Street 
and 429 South Ashland Boulevard, Chicago, Ill. Said corporation 
was created under the laws of the State of Illinois on April 16, 1987, 
by amendment to the charter of The Shavemaster, Inc. The officers, 
directors, and agents of said corporation are the following named 
respondents: Henry T. Schiff, president and director; Frances R. 
Schiff, vice president and director; Robert M. Schiff, secretary and 
director; Benjamin A. Schiff, vice president and director. 

Respondent Underwood Laboratories, Inc., is an Illinois corpora- 
tion with offices and principal place of business at 207 East Ohio Street 
and 711 West Lake Street, Chicago, Ill. Said corporation was created 
under the laws of the State of Illinois, November 15, 1939, by amend- 
ment to the charter of the Elgin Laboratories, Inc. The offices, direc- 
tors, and agents of said corporation are the following named respond- 
ents: Henry T. Schiff, president, treasurer, and director; Frances R. 
Schiff, secretary and director; Benjamin A. Schiff, vice president, 
agent, and director. 

Respondent Underwood Industries, Inc., is a corporation which was 
chartered under the laws of the State of Llinois October 25, 1938. It 
has its office and principal place of business at 711 West Lake Street, 
Chicago, Ill. The officers, directors, and agents of said corporation 
are the following named respondents: Henry T. Schiff, president, 
treasurer, and director ; Frances R. Schiff, vice president and director; 
Robert M. Schiff, secretary and director. 

Respondent Match King, Inc., is an Illinois corporation with its 
office and principal place of business at 711 West Lake Street, Chicago, 
Ml. Said corporation was chartered under the laws of the State of 
Illinois on May 16, 1933. The officers, directors and agents of said 
corporation are the following named respondents: Jack Galter, presi- 
dent and director; Dora M. Galter, vice president and director ; Wil- 
liam Galter, secretary, treasurer, and director. 

Respondent the Monarch Manufacturing Co. was chartered as an 
Tilinois corporation on the 25th day of J anuary 1938, and respondent 
individuals Jack Galter, William Galter, and Dora M. Galter are now 
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|) operating under that trade name with offices and principal place of 
business located at 711 West Lake Street, Chicago, Ill. The officers, 


| directors and agents of the corporation the Monarch Manufacturing 


Co. were Jack Galter, William Galter and Dora M. Galter. 

Respondents the American Supercraft Corp., is an Illinois corpora- 
tion with its office and principal place of business at 711 West Lake 
Street, Chicago, Ill. Said corporation was incorporated September 
22, 1939. The officers, directors and agents of said corporation are 
the following named respondents: Harry C. Feinberg, president and 
director; Robert D. Schoenbrod, vice president and director; Arnold 
F. Shapiro, treasurer and director. 

Respondent the American Camera Corp. is an Illinois corporation 
with its office and principal place of business at 711 West Lake Street, 
Chicago, Il]. It was incorporated in 1938. The officers, directors, and 
agents of said corporation are the following named respondents: 
Henry T. Schiff, Frances R. Schiff, Robert M. Schiff, Benjamin A. 
Schiff, and other of the respondent individuals. 

Respondent Electric Clock Corp. of America is an Illinois corpora- 
tion with its office and principal place of business at 711 West Lake 
Street, Chicago, Ill. The officers, directors and agents of said cor- 
poration are the following named respondents: Henry T. Schiff, 
Frances R. Schiff, Robert M. Schiff, Benjamin A. Schiff, and other 
of the respondent individuals. 

}| Respondents the Keen Manufacturing Co., Razor Service Co., Gen- 
eral Chromium & Copper Co., and Utility Manufacturing Co. are trade 
names tinder which one or more of respondent individuals have op- 
erated. Their offices and principal place of business are located at 
|| either 711 West Lake Street, Chicago, Il., or 429 South Ashland Ave- 
|| nue, Chicago, Il. 
|| Said respondent corporations and said respondent individuals are 
or have been, during all or part of the time hereinafter stated, engaged 
| in the business of manufacturing, selling and distributing certain 
1} products, such as radios, cameras, talking machines, electric sunlamps, 
electric clocks, electric razors, or shavers, electric lighters, and electric 
and other novelties and like and similar products. Said respondents 
j are hereinafter referred to as respondent manufacturers. 
}| Par.2. Respondent Henry T. Schiff resides at 162 East Ohio Street, 
1| Chicago, Ill., and has places of business located at 711 West Lake 
}| Street, 429 South Ashland Avenue, 305 West Adams Street, 207 
|| East Ohio Street, and various places of business in Chicago, IIL., 
j| and in other cities and States in the United States unknown to the 
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Federal Trade Commission, his connection with which is not revealed 
to the public. Said respondent is, and has been, for more than 20 
years last past, engaged in manufacturing, selling and distributing 
various and sundry products including radios, cameras, talking 
machines, electric sunlamps, electric clocks, electric razors or electric 
shavers, electric lighters and electric and other novelties and like 
and similar products. Said respondent is now, and has been, for 
many years last past, an officer and director and in control of many 
of respondent corporations named and described in paragraph 1 
hereof, and has also during the past 20 years organized, financed, and 
controlled, and is now operating and doing business under many other 
corporate and trade names, including the corporate, company, and 
trade names: The Elgin Laboratories, Inc., Elgin Laboratories, In- 
ternational Merchandise Corp., International Service Corp., Inter- 
national Products Corp., Monument Manufacturing Co., Inc., Under- 
wood Laboratories, Lucky Strike Manufacturing Co., Schafer & Co., 
Vitaneola Talking Machine Co., Old Reliable Manufacturing Co., 
Fay Manufacturing Co., Motor Engineering Co., Atlas Model Works, 
Fire Chief, Inc., Electric Kwik Shave Co., and the brand names El- 
gin, Underwood, Remington, Hamilton, and many other corporation, 
company, trade and brand names. The names and addresses of said 
corporations and companies are unknown to the Federal Trade Com- 
mission, all of which corporations and companies the Commission 
is informed and believes are now, or have been during all or part 
of the time herein stated, engaged in practices similar to the practices 
charged in this complaint to be unlawful. ; 

Respondent Frances R. Schiff is the wife of respondent Henry T. 
Schiff, and resides at 162 East Ohio Street, Chicago, Ill. Her office 
and principal place of business is at 711 West Lake Street, Chicago, 
Il. 

Respondent Benjamin A. Schiff is a son of respondents Henry T. 
Schiff and Frances R. Schiff. Said respondent’s principal place of 
business is at 800 North Clark Street, Chicago, Il. 

Respondent Robert M. Schiff is a nephew of respondents Henry T. 
Schiff and Frances R. Schiff. Said respondent resides at 732 Bitter- 
sweet Place, Chicago, Ill., and his principal place of business is at 
711 West Lake Street, Chicago, Ill. 

Respondent Jack Galter is a son-in-law of respondent Henry T. . 
Schiff. His principal place of business is at 711 West Lake Street, 
Chicago, Il. 

Respondent Dora M. Galter is the wife of respondent Jack Galter 
and the daughter of respondent Henry T. Schiff and Frances R. 
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Schiff. Said respondent’s principal place of business is at 711 West 
Lake Street, Chicago, Tl. 

Respondent William Galter is a brother of respondent Jack Galter 
and associated with him in business with his principal place of busi- 
ness at 711 West Lake Street, Chicago, III. 

Respondent Harry C. Feinberg’ S principal place of business is at 
711 West Lake Street, Chicago, Il. 

Respondent Robert D. Schoenbrod’s principal place of business 
is at 711 West Lake Street, Chicago, Ill. 

Respondent Arnold F. Shapiro’s principal place of business is at 
711 West Lake Street; Chicago, Il. 

Respondent Albert I. Leight is now or has been during all or part 
of the time herein stated an officer, director or agent of one or more 
of respondent corporations. His offices and principal places of busi- 
ness are at 305 West Adams Street and 711 West Lake Street, Chicago, _ 
Tl. 

Respondent Ed. Cohan is now or has been during all or part of the 
time herein stated an officer, director or agent of one or more of the 
respondent corporations. His office and Lipa place of business 
is at 215 West Ontario Street, Chicago, Il. 

Each of said respondent individuals at one time or another during 
the period hereinafter stated organized, financed, directed, managed 
or controlled or cooperated with respondent Henry T. Schiff or one 
or more of the other respondents in the organization, financing, direct- 
ing, managing, or controlling in whole or in part the business of one 
or more of respondent manufacturers and other corporations and com- 
panies in the practice hereinafter charged to be unlawful. 
| Par. 3. Each of said respondent manufacturers and each of said re- 
|| spondent individuals named and described in paragraphs 1 and 2 
|| hereof at one time or another during the past 20 years has been en- 

' gaged, and is now engaged, directly or indirectly, in the manufacture, 
sale and distribution of various lines of merchandise, including radios, 
cameras, talking machines, electric sunlamps, electric clocks, electric 
razors or electric shavers, electric lighters, and electric and other 
novelties and like and similar products. Respondents cause said prod- 
ucts, when sold, to be transported from their aforesaid respective 
_ places of business in the State of Illinois to purchasers thereof located 
_in various other States of the United States and in the District of 
Columbia. 

Each of the aforesaid respondent individuals and manufacturers 
now maintain, and during all or part of the time hereinbefore stated 
have maintained, a course of trade in said products so sold and dis- 
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tributed in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. Each of the respondent manufacturers and each of the 
respondent individuals aforesaid is now and has been during all or 
part of the time hereinabove stated engaged in a scheme to deceive, 
and have deceived, the public and to compete unfairly, and have com- 
peted unfairly, with other manufacturers and dealers in radios, cam- 
eras, talking machines, electric sunlamps, electric clocks, electric razors 
or electric shavers, electric lighters, and electric novelties and like and 
similar products who are engaged in competition with said respond- 
ents in the sale and distribution of such products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

In furtherance of said scheme, said respondent manufacturers, and 
said respondent individuals, individually and as officers, directors, 
and agents of said respondent manufacturers and other corporations 
and companies have falsely represented the price of said products 
and have issued false and and fictitious guarantees of said products, 
and have adopted and used as corporate and trade names and as marks 
and brands affixed to said products to designate the source and origin of 
manufacture thereof, the names, marks and brands and simulation 
of the trade-marks of corporations, partnerships, and individuals well 
and favorably known to the purchasing public and long established in 
various similar and like industries. Among the names, marks and 
brands so adopted and so used by respondents are the following : Elgin, 
Underwood, Remington, Hamilton and many others. 

In furtherance of said scheme, and for the purpose of inducing, 
directly or indirectly, the purchase of their said products, respondents 
have attachetl said names to said products, and have published, cir- 
culated and distributed among the purchasing public and to dealers 
for redistribution to the purchasing public throughout the several 
States of the United States and in the District of Columbia advertise- 
ments, through letters, billheads, pamphlets, circulars, newspapers, 
magazines, and on tags attached to said products and on labels on 
packages in which said products are contained when shipped, and by 
means of radio transmissions broadcast throughout the United States 
and in the District of Columbia, in which said names and false and 
fictitious price marks and false and fictitious guarantees are featured, 
and have placed in the hands of others the said means whereby they 
have or might induce the public, directly or indirectly, to purchase 
said products. Among the false representations contained in said 
advertisements disseminated and caused to be disseminated as afore- 
said, and typical but not exclusive thereof, are the following: 
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You can make remarkable savings on * * * radios, and electrical appli- 
ances, during Glickstein’s great 14th Anniversary Sale. To prove this and to 
convince you listeners of the sincerity of this statement, here are just a few of 
4 ie many values offered. Elgin Blectric Shavers are specially priced at 

‘4 * * * 


$3 NEW 
KWICK-SHAVE 
ELECTRIC SHAVER 


*x* *# # 


There is no better razor regardless of price! One year guarantee. Money 
back guarantee. 


ELGIN LABORATORIES 1651 Fulton Chicago, Ill. 


The New Elgin Dry Shaver 


Fully guaranteed on a money back basis, by a million dollar firm at the sen- 
sationally low price of $1.92 POSTPAID. 


* * * ROBERT SHUMWAY Addison New York 


ELGIN ELECTRIC SHAVERS 
— $1.50 — 
FULLY GUARANTEED Against Defective Workmanship and Material 
DITTO SALES CoO. 
Box 531 


WINK, TEXAS 


SPECIAL INTRODUCTORY OFFER $2.50 - 


You will get the thrill of your life when you use the NEW IMPROVED ELGIN 
KWICK-SHAVE ELECTRIC SHAVER. GUARANTEED. Was nationally ad- 
vertised. $15.00 retail. Compare it with any $15.00 Shaver performance. Money 


back in 10 days if not satisfied. 
BOX 147 Elkhart, Ind. 


ANNOUNCING ANOTHER NEW ELGIN SENSATION CANDID TYPH 
. CAMERA 
Your cost $1.25 less 2% SUPER SPEED LENS * * * FIXED FOCUS 
* + * BYE LEVEL VIEW FINDER * * * SHUTTER STOPS * * * 
ELGIN LABORATORIES, INC., 429 So. Ashland Blvd., Chicago, Ill. 


SCOOP! SENSATIONAL OFFER 
+ * * Fully tested and approved by Underwriters Laboratories. Has been 
Nationally Advertised at $15.00.. ELGIN Kwick Shave Electric SHAVER 1.99 
Precision built like a watch; * * *. By arrangement with the manufacturer 
of this genuine Elgin Dry Shaver, which has been nationally advertised at $15.00. 
* * * Unconditionally Guaranteed by the Manufacturer. * * * HECON- 
OMY DRUG CO. Fifth and Louisiana Sts. Little Rock, Arkansas. 
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SUPER VALUE 90¢ Bach. The ELGIN “KWIK-SHAVE” ELECTRIC DRY 
SHAVER * * * GELLMAN BROS. 119 North Fourth St., Minneapolis, 
Minn. ‘ 


* * * Clip This Coupon and Bring With You! ELGIN DELUXE ELEC- 
TRIG DRY SHAVER Complete with Handsome Leather Traveling Case ONLY 
$3.99 * * * Fully tested and approved by Underwriters Laboratories. 
Guaranteed by the Manufacturer. By arrangement with the manufacturer of 
this nationally advertised genuine HLGIN ELECTRIC SHAVER * * * 
NOTICE :—All Mail Orders Must Enclose 20¢ xtra! FEATURED EXCLU- 
SIVELY AT TWO ONLY 

CALHOUN at WAYNE CALHOUN at MAIN 
MEYER’S DRUG STORES ; 


Seoop! Sensational offer. $15. Hamilton DeLuxe Wlectric Shaver * * * 
by arrangement with the manufacturer of this $15.00 nationally known Dry 
Shaver * * $2.99 * * This Hamilton Dry Shaver will be sold for the regular 
$15.00 price after this sale * * * Guaranteed by the manufacturer * * * 
Tested and Approved by Underwriters Laboratories *.* * Mail Orders 
Rilled:, *. %..* 

Highland Park Drug Company, 
5639 North Figueroa Street, 
Los Angeles, California. 


* * * Why pay $15.00 * * * Use this coupon—only 200 Auburn De ~ 
Luxe Electric Shavers on sale * * * ‘This coupon and only $2.99, plus sales 
tax. Unconditional factory guarantee. Our arrangement with the manufacturer 
limits us to 200 Shavers at this sensational price. Auburn Shavers will be sold 
at regular price after 6 p. m. Saturday * * * Mail orders promptly filled. 
Price of Razor $2.99 * * * Exclusively at Ferris and Ferris Pharmacists, 
605 Fifth Avenue, Corner Market, San Diego, California. 


THIS AD WORTH $12.02. Bring this ad with $2.98 to our store and receive 
one GHNUINE $15 ELGIN ELECTRIC DRY SHAVER (DeLuxe Model) price 
after sale, $15.00. By arrangement with the manufacturer of this nationally 
famous Elgin Dry Shaver, we are about to offer this outstanding Electric Shaver 
at only a fraction of its original cost * * * QUANTITY LIMITED—GET 
YOURS EARLY * * * Mail orders 17¢ Extra. * * * 


A sensational new camera! 
Note these features: 

Super speed lens, 

Every camera equipped with 

the Elgin precision lens. 

FAST FOCUS 

No more guessing distances. 

Perfect focus for every shot. 
EYE-LEVEL VIEW FINDER 

Sight just like a spy glass and 

shoot. 
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SHUTTER STOPS 
For time exposures or snap shots, easily adjusted. 


* * & 


Super speed lens, eye-level view finder, and instant action shutters—only a few 
of the features. Never before has it been possible to sell such a fine camera 
at such low prices. Action shots with depth and clarity. Everyone, prizes taken 
with ease. 

1 ae 
Hlgin Laboratories, 
1647 W. Fulton Street, 
Chicago, Illinois. 
YOUR COST $1.25 


* *F & 


SENSATIONAL NEW ELGIN 
* * * 


Candid type camera 
* * & 

Elgin Laboratories, 

1647 Fulton St., 

Chicago, Illinois. 


YOUR COST $1.00 
* * & 


The new EHlgin-Kwick Shave * * * 


: Can be retailed for $1.98. Suggested price to dealer $1.50. 


* * 
Elgin Laboratories, 
1647 Fulton Street, 
Chicago, Illinois. 
One year guarantee. 


Your electric dry shaver is guaranteed against defective workmanship and 
material. This guarantee is valid for one year from purchase date if register 
card below is properly filled out and returned at time of purchase. * * * 


Razor Service Company, 
429 S. Ashland Avenue, 
Chicago, Illinois. 


Lifetime guarantee 


Underwood Dlectric Dry Shaver 
F *x* * & 


Underwood Industries, Inc., 
644 N. Michigan Ave., 
Chicago, Illinois. 
The manufacturer of this Shaver believes it to be equal in quality and per- 


formance to any $15 Shaver. * * * 


Underwood Electric Dry Shaver lifetime guarantee service card. 
* * * 
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Enclose this service card, together with fifty cents (50¢) in postage or coin, 
when returning shaver. Mail to 


Underwood Industries, Inc., 
664 N. Michigan Avenue, 
Chicago, Illinois. 
Sensational premium value 
* * 
Electric Dry Shaver 
* * * 


95¢ each 


We'll be glad to furnish ideas and plans for fitting Kwik-Shave into your 
premium plans. * * * 
Two astounding candid type cameras priced to fit into big premium deals! 


Speedex 
* * 


A camera of endless premium possibilities 
* * %* 


A sample will convince you. 
$1.65 each 8 
* * * 
Elgin Laboratories, Inc., 
429 So. Ashland Avenue, 
Chicago, Illinois. 


Morehouse Martens 
* * * * * * * 
Hlectrie Dry Shavers 
Hlgin Make 
Mechanically guaranteed for one year | 
$1.29 : 
kee * * * * * + 
Mail your order or phone 
Ad. 4161 
* * * Underwood 


(Ivory case, rubber grip and imitation leather pouch.) 
* * 
List Price $2.00 ; 
Net Price $1.35 
Elgin Laboratories, Inc. 


Scoop! Sensational Offer ! 
* * * 
$15. 
MASTER DeLuxe Electric SHAVER * * * $2.99 
* * * 


Bennett’s Cut Rate Drugs, 
Corner Franklin & Cass Sts., 
Tampa, Florida. 
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GUARANTEE CERTIFICATE 


Your electric shaver is guaranteed against defective workmanship and ma- 
terial. This guarantee is valid for one year from purchase date if register card 
below is properly filled out and returned at time of purchase. 

* * * 

If you find it necessary to return your shaver, please include 25¢ to cover postage 

and handling. * * * Razor Service Co., 429 S. Ashland Avenue, Chicago, II. 


* * $15. 


MASTER DeLuxe Electric SHAVER 
* * * 
$2.99 
Master Dry Shaver Company, 
444 W. Sixty-third St., 
Chicago, Illinois. 
United Cigar Stores 
Whelan Drug Stores 
* * * 
Amazing Value! 
Underwood Electric Razor 
With four packs of any blended cigarettes. 


This guaranteed electric shaver * * * Regular $5.95 
* * * 
$1.98 
* * * 
List Price $5.00 
* * * 
Speedex 
* * * 


American Camera Corporation 
Chicago, Illinois 
* * * 


Candid type miniature 
* * * 


The new Regal candid Camera 


aS ae 
$2.98 
ae 


Underwood Laboratories, 
664 N. Michigan Ave., 
Chicago, Illinois. 
Underwood Ahora 
$5.00 
* * %* 
: Underwood Razor Company, 
ry tae 122 S. Michigan Ave., 
Chicago, Illinois. 
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BIG PROFITS FOR YOU selling UNDERWOOD Electric Dry Shavers. 


* * * 


Underwood Industries, 
711 West Lake St., 
Chicago, Il. 


Eerie! Never again at this price! 
HANDSOME DELUXE MODEL 


Hamilton Electric Shaver 
* * * 


$1.99 
Enclose 16¢ for postage 
LEITER BROTHERS 
Chambersburg, Pa. 
Mail orders filled while quantity lasts. 


The statements and representations made by the respondents and 
others at their instance and direction, hereinabove set forth, and other 
statements and representations similar thereto, not herein set out, all 
of which purport to be descriptive of respondents’ said products, the 
source, origin, and price thereof, and the quality of the materials and 
workmanship entering into their construction, and their capacity and 
durability, and the so-called guarantee thereof, are false and mis- 
leading. 

Par. 5. The name “Elgin” is part of the corporate name of Elgin 
National Watch Co. of Elgin, Ill., manufacturers of watches, jewelry, 
and a diversified line of mechanical devices and precision and time- 
keeping instruments and like products. The Elgin National Watch 
Co. was incorporated in 1864 and registered the name “Elgin” under 
the trade-mark acts in the United States Patent Office and has used 
the same continuously as a mark or brand name to designate its 
products ever since the date of its incorporation and reregistered the 
name in compliance with the Trade Mark Act of 1905 in the United 
States Patent Office on November 7, 1905. The Elgin National Watch 
Co. has used the trade mark “Elgin” as a brand name on its said 
products, which products it has extensively advertised, sold, and 
shipped in interstate and foreign commerce throughout the civilized 
world. 

The name “Underwood” is a part of the corporate name Underwood- 
Elliott-Fisher Co. of Hartford, Conn., incorporated under the laws of 
the State of Delaware in 1910, and is the successor of other corpo- 
rations and companies having the name “Underwood” as a part of 
their corporate or trade name. Said corporation manufactures 
typewriters, office supplies, electric shavers, and other electrical and 
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mechanical instruments and devices and like products. The Under- 
wood-Elliott-Fisher Co. registered the trade-mark “Underwood” in 
the United States Patent Office as a mark or brand used to designate 
its products and has extensively advertised, sold, and shipped its 
products in interstate and foreign commerce throughout the civilized 
world and its predecessors in interest used the name “Underwood” as a 
brand name on typewriters, office equipment, electrical and mechanical 
devices manufactured and sold by them in interstate and foreign 
commerce. 

The name “Remington” is a part of the corporate name Remington 
Rand, Inc., of Buffalo, N. Y., manufacturers of thousands of products, 
including typewriters, electric shavers, office supplies, and many other 
electrical and mechanical devices and like products. Remington 
Rand, Inc., was incorporated under the laws of the State of Delaware 
in 1927 as the successor of other corporations and companies bearing 
the name “Remington” as a part of their corporate and trade name. 
The name “Remington” is derived from the surname of a family and 
has been used as a trade and brand name by Remington Rand, Inc., 
and its predecessors since 1813. The name “Remington” has been 
repeatedly registered under the trade-mark acts with the United States 
Patent Office by Remington Rand, Inc., and its predecessors since 
1883 as a brand name on thousands of products, including typewriters, 
office supplies, electrical and mechanical instruments, electric shavers, 
and many other electrical and mechanical devices. 

The name “Hamilton” is a part of the corporate name Hamilton 
Watch Co. of Lancaster, Pa., manufacturers of watches, watch-timing 
machines, electric razors, speedometers, jewelry, and various electrical 
and mechanical devices and precision instruments. The Hamilton 
| Watch Co. was incorporated in 1892 and has used the name “Hamil- 
| ton” as a trade mark on its products extensively advertised, sold, and 
ll} shipped throughout the civilized world, and has registered with the 
United States Patent Office the name “Hamilton” as a brand name to 

identify its products. 

i} The said names “Elgin,” “Underwood,” “Remington,” and “Hamil- 
ton” each possess extensive good-will value. The use by respondents 
|| of said names is without the authority or consent of said legal owners 
| and users thereof. There is a preference among the purchasing public 
|| for products manufactured and sold by well and favorably known and 
|| long-established concerns whose products are well and favorably known 
| for quality, workmanship, and performance, and the products bearing 
the names, marks and brands adopted and used by respondents as afore- 
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said, and more especially the products bearing the names “Elgin,” 
“Underwood,” “Remington,” and “Hamilton,” have long been recog- 
nized by the purchasing public as being of superior quality, workman- 
ship, and performance, produced by well and favorably known and 
long-established concerns. Purchasers buy respondents’ said radios, 
eameras, talking machines, electric sunlamps, electric clocks, electric 
razors or electric shavers, electric lighters, and electric and other nov- 
elties and like and similar products so marked and branded with the 
names Elgin, Underwood, Remington, and Hamilton, under the mis- 
taken belief that they are buying the products of well-known and long- 


established concerns whose reputation for quality, workmanship and_ 


performance they rely upon and to whom such purchasers look for 
satisfaction in the event of failure of performance or defect in quality 
or workmanship of the products so purchased. Many purchasers have 
bought respondents’ aforesaid products under the mistaken and errone- 
ous belief induced by respondents’ said use of the said names Elgin, 
Underwood, Remington, and Hamilton, in the manner aforesaid, that 
the products so purchased were the products manufactured and sold by 
well-known and long-established legal owners and users of the names 
Elgin, Underwood, Remington, and Hamilton as marks or brands to 
designate the products manufactured and sold by respondents. 

Par. 6. In truth and in fact, the respondents’ said radios, cameras, 
talking machines, electric sunlamps, electric clocks, electric razors, or 
electric shavers, electric lighters and other products are not made by the 
Elgin National Watch Co. or by the Underwood-Elliott-Fisher Co. or 
by Remington Rand, Inc., or by the Hamilton Watch Co., the corpora- 
tions identified in the public mind by the names Elgin, Underwood, 
Remington, and Hamilton. The so-called reduced or special prices at 
which said products are offered for sale and sold by respondents are 
the regular, usual prices at which respondents sell said products at all 
times in the usual and regular course of business. The said electric 
razors and electric shavers have never been sold for $15 each, and the 
prices of $1.95 to $5 at. which respondents offer for sale and sell said 
products are not specially reduced prices limited as to time. Respond- 
ents’ said cameras are not and cannot properly be described as “candid” 
cameras. A candid camera is a camera that is equipped with specially 
built super-speed lens and automatic shutter stop capable of taking 


action pictures under any and all light conditions. Respondents’ So- 


called candid cameras are not equipped with special super-speed lenses 
and automatic shutters and will not take action pictures under any and 
all light conditions. The purported guarantee of workmanship and 


a 
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durability and life thereof, and the recommendation of said products as 
advertised and represented, are false and deceptive and do not in any 
way guarantee the workmanship, quality, or material, durability, and 
life of said products. 

The use by respondents of the said names, marks, brands and devices 
set out and described in paragraphs 1, 2, 3, and 4 hereof, is wholly 
unauthorized by the owners and users of said names, marks, brands and 
devices and gives to the respondents’ goods a prestige and stability 
which they would not otherwise have and gives to said respondents am 
advantage over their competitors who do not similarly misrepresent 
the true origin of their goods and conceal the same under a reputable 
but false origin as the respondents do. The said appropriation and 
use by said respondents of the reputation and good will of others at 
the expense of and injury to such others who have created such reputa- 
tion and good will, as hereinabove set forth, has the capacity and 
tendency to deceive and mislead the public purchasing said products 
into believing that respondents’ products originate with the well-known 
and reputable concerns identified in the public mind by the names 
Elgin, Underwood, Remington, and Hamilton. Thereby substantial 
injury is done by respondents to competitors and substantial competi- 
{ion in interstate commerce. 

Par. 7. There are among the competitors of the respondents other 
corporations, partnerships and individuals engaged in the business of 
selling and distributing radios, cameras, talking machines, electric 
lamps, electric clocks, electric razors or electric shavers, electric lighters 
and electric and other novelties and like and similar products in com- 
merce among and between the several States of the United States and 
in the District of Columbia, who do not misbrand or falsely represent 
their said products or the prices thereof and the materials and work- 
manship of which they are composed or their durability. Among 
such competitors are legal owners and users of the names Elgin, Under- 
wood, Remington, and Hamilton, who use and have used said names 
as corporate and trade names and as marks or brands to identify prod- 

ucts like or similar to those sold and distributed by the respondents. 

Par. 8. None of the respondents owns, operates or controls a properly 
equipped laboratory supervised, managed and directed by scientifically 
trained persons where the products sold by respondents are manu- 
factured or made and where the materials and workmanship of re- 
spondents’ products are scientifically tested for strength, durability, 
precision and proper functioning, and respondents’ products are not 
scientifically tested for strength, durability, precision and proper 
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functioning. The use by the respondents of the word “laboratory” or 
“laboratories” in the corporate name Underwood Laboratories, Inc., 
and other corporate and trade names, and the use by respondents of the 
said name and designation “laboratories” and of the names of Elgin, 
Underwood, Remington, and Hamilton, in the manner aforesaid as 
corporate and trade names and as marks or brands to designate said 
radios, cameras, talking machines, electric sunlamps, electric lighters, 
electric razors or electric shavers, electric clocks and electric and other 
novelties, and like and similar products is deceptive and misleading, 
and has had, and now has, the capacity and tendency to, and does mis- 
Jead and deceive members of the purchasing public into the mistaken 
and erroneous belief that respondents’ said products so priced, marked, 
and branded are the products of other well-known and long-established 
concerns who truthfully represent the prices of their products and the 
material of which they are composed and their life and durability, 
and who operate or control properly equipped laboratories, managed 
and directed by scientifically trained persons, where such products and 
the materials from which they are made are tested for strength, dura- 
bility, precision and proper functioning, and who do not falsely guar- 
antee the same, and who use and have a lawful right to the use of the 
names Elgin, Underwood, Remington, and Hamilton. Said respond- 
ents by the said use of said false and fictitious price markings and 
alleged guarantees and by the use of the said names Elgin, Underwood, 
Remington, and Hamilton, have placed in the hands of others who deal 
in their said products a means and instrumentality whereby sellers 
may mislead and deceive purchasers into the aforementioned mistaken 
and erroneous belief. Asa result of the mistaken and erroneous belief 
induced by the respondents’ said acts, practices and representations as 
herein alleged, purchasers have purchased a substantial quantity of 
respondents’ said product with the result that trade has been and is 
unfairly diverted to the respondents from their competitors engaged 
in selling radios, cameras, talking machines, electric sunlamps, electric 
clocks, electric razors, or electric shavers, electric lighters and elec- 
tric and other novelties and like and similar products in commerce 
among and between the several States of the United States, and in the 
District of Columbia, who do not misrepresent the price, nature, char- 
acter, quality, and source of their respective products. As a conse- 
quence thereof, substantial injury has been done and is now being 
done by the respondents to competitors in said commerce between and 


among the various States of the United States and in the District of 
‘Columbia. 
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Par. 9. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 4, 1941, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
act. After the filing by the respondents of their answers to the com- 
plaint, certain testimony and other evidence in support of and in 
opposition to the complaint. were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Subsequently, and before the introduction of 
evidence in the proceeding had been completed, certain stipulations of 
fact were entered into between the respondents and counsel for the 
Commission, which stipulations provided that, subject to the approval 
of the Commission, the facts set forth therein might be taken as facts 
in the proceeding and in lieu of testimony in support of or in opposi- 
tion to the complaint, and that the Commission might proceed upon 
such statement of facts and upon the evidence theretofore introduced 
to make its report, stating its findings as to the facts (including 
inferences which it might draw from the stipulated facts) and its 
conclusion based thereon, and enter its order disposing of the pro- 
ceeding without the presentation of oral argument or the filing of 
briefs. Thereafter, the proceeding reguarly came on for final con- 
sideration by the Commission upon the record, including the com- 
plaint, answers, stipulations of fact, and testimony and other evi- 
dence, and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 
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Paracrapy 1. Respondent Elgin Razor Corp. is a corporation char- 
tered under the laws of the State of Illinois, with its office and princi- 
pal place of br'siness located at 800 Clark Street, Chicago, Tl. 

Respondent Underwood Laboratories, Inc., is a corporation char- 
tered under the laws of the State of Illinois, with its office and prin- 
cipal place of business located at 711 West Lake Street, Chicago, Il. 

Respondent Underwood Industries, Inc., is a corporation chartered 
under the laws of the State of Illinois, with its office and principal 
place of business located at 711 West Lake Street, Chicago, Ill. 

Respondent the American Camera Corp. is a corporation chartered 
under the laws of the State of Illinois, with its office and principal 
place of business located at 711 West Lake Street, Chicago, Ill. 

Respondent Electric Clock Corp. of America is a corporation char- 
tered under the laws of the State of Illinois, with its office and prin- 
cipal place of business located at 711 West Lake Street, Chicago, Ill. 

Respondents Henry T. Schiff, Francis R. Schiff, Robert M. Schiff, 
and Benjamin A. Schiff are individuals and are or have been, during 
the period of time involved in this proceeding, stockholders, officers 
and directors of the corporations named above. They have formulated 
the policies and directed and controlled the methods and practices of 
these corporations, and have participated actively in carrying on the 
acts and practices hereinafter described. These individuals have at 
various times operated under numerous trade names, including the 
names Keen Manufacturing Co., Razor Service Co., General Chromium 
& Copper Co. and Utility Manufacturing Co. 

Respondents Albert I. Leight and Ed Cohan are individuals and 
are or have been, during the period of time in question, stockholders 
and agents of one or more of the above-named corporations. These 
individuals, along with the other individual respondents referred to 
above, have participated actively in the acts and practices hereinafter 
described. 

The respondents named in this paragraph, including both corpora- 
tions and individuals, are referred to hereinafter as the Schiff 
respondents. 

Par. 2. Respondent Match King, Inc., is a corporation chartered 
under the laws of the State of Illinois, with its office and principal 
place of business located at 711 West Lake Street, Chicago, Tl. 

Respondent the Monarch Manufacturing Co. is a corporation char- 
tered under the laws of the State of Illinois, with its office and princi- 
pal place of business located at 711 West Lake Street, Chicago, Ill. 
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Respondent the American Supercraft Corp. is a corporation char- 
tered under the laws of the State of Illinois, with its office and princi- 
pal place of business located at 711 West Lake Street, Chicago, Il. 

Respondents Jack Galter, Dora M. Galter, William Galter, Harry 
C. Feinberg, Robert D. Schoenbrod, and Arnold F. Shapiro are indi- 
viduals and are or have been, during the period of time involved in 
this proceeding, stockholders, officers and directors of one or more 
of the corporate respondents referred to above. These individuals 
have formulated the policies and directed and controlled the methods 
and practices of the corporations named, and have participated ac- 
tively in carrying on the acts and practices hereinafter described. 

The respondents named above in this paragraph, including both cor- 
porations and individuals, are referred to hereinafter as the Galter 
respondents. ; 

Respondent Frances R. Schiff is the wife of respondent Henry T. 
Schiff. Respondent Benjamin A. Schiff is the son of respondents 
Henry T. Schiff and Frances R. Schiff. Respondent Robert M. Schiff 
is a nephew of respondents Henry T. Schiff and Frances R. Schiff. 
Respondent Dora M. Galter is the wife of respondent Jack Galter and 
the daughter of respondents Henry T. Schiff and Frances R. Schiff. 

Par. 3. All of the respondents are or have been engaged in the 
manufacture, sale and distribution of various items of novelty mer- 
chandise, including electric shavers, cameras, electric sunlamps, talk- 
ing machines, electric clocks and electric lighters. They cause or have 
caused their products, when sold, to be transported from their places 
of business in the State of Lllinois to purchasers thereof located in 
various other States of the United States and in the District of Colum- 
bia. Respondents maintain or have maintained a course of trade in 
their products in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 4. In the sale and distribution of their products respondents 
are or have been in competition with other corporations and individuals 
engaged in the sale and distribution of similar products in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 5. Respondents have engaged in the practice of adopting and 
using for some of their products, particularly electric shavers and 
cameras, certain well-known and long-established trade names. The 
Schiff respondents have used the names “Elgin,” “Hamilton,” “Under- 
wood,” and “Remington.” The Galter respondents have used the 
names “Elgin,” “Underwood,” and “Remington.” These names were 
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imprinted upon the products themselves and also appeared on the 
cartons in which the products were packaged and sold to the public. 
The names were also featured by the Schiff respondents in numerous 
pieces of advertising literature distributed among prospective pur- 
chasers and in newspaper advertisements published in many cities and 
towns throughout the United States. Moreover, some of these trade 
names form a part of the corporate names of certain of the respond- 
ents, to wit, Elgin Razor Corp., Underwood Laboratories, Inc., and 
Underwood Industries, Inc. These corporate names have likewise 
appeared upon the products and cartons and in the advertising. 
Par. 6. These trade names are the property of certain business con- 
cerns in the United States having no connection whatever with any 
of the respondents or their products. The name “Elgin” is the prop- 
erty of the Elgin National Watch Co. of Elgin, Illinois. The name 
“Hamilton” is the property of the Hamilton Watch Co., of Lancaster, 
Pa. Thename “Remington” is the property of Remington Rand, Inc., 
of Buffalo, N. Y. The name “Underwood” is the property of Under- 
wood-Elliott-Fisher Co., of Hartford, Conn. These companies manu- 
facture and sell precision instruments, that is, watches, typewriters, 
bookkeeping machines, etc. Long prior to the business activities of 
the respondents, these trade names had been adopted and used by the 
respective companies to designate their products, and the names have 
been widely advertised and are well and favorably known throughout 
the United States. The public associates these names with the respec- 
tive companies mentioned and with such companies’ products, and 
there is a preference on the part of a substantial portion of the public 
for the products of these companies. None of the companies has ever 
granted to any of the respondents permission to use any of the names. 
The Commission finds that the use by the respondents of these trade 
names to designate their own products, and the use of such names as 
a part of the corporate names of the corporations referred to, was 
wrongful and grossly misleading to the public. Respondents’ actions 
obviously represent an attempt by respondents to capitalize upon well 
established and highly regarded trade names in which they held no 
valid interest. The record establishes that because of respondents’ 
wrongful use of such names numerous persons have purchased 
respondents’ products under the mistaken belief that they were 
purchasing the products of the companies mentioned. 
Par. re Respondents have also made misrepresentations respecting 
are ee of their products. Through the use of price tags reading 
$15,” which respondents attached to their electric shavers, they have 
represented that the usual and customary price at which such shavers 
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were regularly sold at retail was $15. The Schiff respondents have 
made similar representations through newspapers and other advertis- 
ing media. Actually, none of the shavers ever sold for $15 or any 
amount approaching that figure. The prices at which the shavers reg- 
ularly sold at retail were very much smaller, such as $1.50, $1.92, 
$2.98, ete. 

Bespon dents have further represented that the low prices mentioned 
above at which the shavers customarily sold were special or reduced. 
prices and were applicable for a limited period of time only. As set 
forth above, this representation was false, as these prices were the usual. 
and eicpbeary prices at which the shavers were regularly sold at retail 
in the normal course of business. 

Par. 8. Respondents have further represented, through the issuance: 
of purported “Guarantee Certificates” and otherwise, that their shavers. 
were guaranteed against defective workmanship and material, and 
that if found defective in such respects they would be repaired without 
cost to the purchasers except the sum of 25 cents to cover postage and 
handling. This guarantee was not in fact carried out by respondents, 
as they customarily required purchasers to pay various amounts for 
the repair of defective shavers over and above the amount of 25 cents 
stated in the purported guarantee. 

Par. 9. A further representation of respondents was that their 
cameras were “candid type” cameras, that is, cameras equipped with 
special lenses and shutters and capable of taking action pictures under 
very unfavorable light conditions. This representation was untrue, as 
the cameras were not candid-type cameras. They were not equipped 
with special lenses or shutters and were not capable of taking action 
pictures under unfavorable light conditions. 

Par. 10. The use by respondent Underwood Laboratories, Inc., of the 
word “laboratories” as a part of its corporate name constituted a repre- 
sentation that the corporation maintained a laboratory for the purpose 
of testing and experimenting with its products. Actually, the corpora- 
tion had no laboratory. 

Par. 11. The acts and practices of the respondents as herein, set forth 
have the tendency and capacity to mislead and deceive a substantial] 
portion of the purchasing public with respect to the identity, origin, 
character, value and guaranty of respondents’ products and with re- 
spect to the identity and business status of certain of the corporate 
respondents, and the tendency and capacity to cause such portion of 
the public to purchase substantial quantities of respondents’ products 
as a result of the erroneous and mistaken belief so engendered. Such 
acts and practices serve also to place in the hands of dealers purchasing 
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respondents’ products means and instrumentalities whereby such deal- 
ers may be enabled to mislead the public. 1n consequence thereof, sub- 
stantial trade has been diverted unfairly to respondents from their 
“competitors. 

CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of respondents’ competitors and the public and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
spondents, certain stipulations of fact entered into between the re- 
spondents and counsel for the Commission, and testimony and other 
evidence, and the Commission having made its findings as to the facts 
and its conclusion that the respondents have violated the provisions of 
the Federal Trade Commission Act: 

1. It is ordered, That respondents Elgin Razor Corp., Underwood 
Laboratories, Inc., Underwood Industries, Inc., the American Camera 
Corp., and Electric Clock Corp. of America, corporations, and their 
officers, and respondents Henry T. Schiff, Frances R. Schiff, Robert M. 
Schiff, and Benjamin A. Schiff, as officers of said corporations and 
individually and trading under the names the Keen Manufacturing 

-Co., Razor Service Co., General Chromium & Copper Co. and Utility 
Manufacturing Co., or trading under any other name, and respondents 
Albert I. Leight and Ed Cohan, and respondents’ agents, representa- 
tives and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale and distribution in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
of electric shavers, cameras, electric sunlamps, talking machines, elec- 
tric clocks, and electric lighters, or any other mechandise, do forth- 
with cease and desist from: 

(a) Using the name “Elgin,” or any simulation thereof, either alone 
or in connection with other words, to designate, describe or refer 
to respondents’ products; 


(0) Using the name “Hamilton,” or any simulation thereof, either 
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alone or in connection with other words, to designate, describe or 
refer to respondents’ products; 

(c) Using the name “Remington,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or refer 
to respondents’ products; 

(d) Using the name “Underwood,” or any simulation thereof, ese 
alone or in connection with other ants, to designate, describe or refer 
to respondents’ products; 

(e¢) Representing as the customary prices of respondents’ products: 
prices which are in excess of the prices at which such products are 
regularly and customarily sold in the normal course of business; 

(7) Representing that the prices at which respondents’ products: 
are offered for sale are special or reduced prices or are applicable 
for a limited period of time only, when such prices are in fact the 
regular and customary prices at which such products are offered for 
sale in the normal course of business; 

(g) Representing as “candid type” cameras any cameras which are. 
not equipped with special lenses and shutters and which are incapable: 
of taking action pictures under very unfavorable light conditions; 

(h) Representing, through the issuance of purported “Guarantee 
Certificates” or otherwise, that respondents’ products are guaranteed 
against defective workmanship and materials, unless respondents do: 
in fact repair in accordance with the terms of such guarantee prod-- 
ucts found to be defective in such respects. 

2. It is further ordered, That respondent Elgin Razor Corporation, 
a corporation, and its officers, and respondents Henry T. Schiff, 
Frances R. Schiff, Robert M. Schiff and Benjamin A. Schiff, individ- 
ually and as officers of said corporation, and respondents’ agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distri- 
bution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of electric shavers, cameras, electric sunlamps, talk- 
ing machines, electric clocks and electric hghters, or any other mer- 
chandise, do forthwith cease and desist from : 

(a) Using the name “Elgin,” or any simulation thereof, as a part 
of the corporate or trade name of said corporation. 

3. Lt is further ordered, That respondent Underwood Laboratories, 
Inc., a corporation, and its officers, and respondents Henry T. Schiff, 
Frances R. Schiff, Robert M. Schiff and Benjamin A. Schiff, individ- 
ually and as officers of said corporation, ‘and respondents’ agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and dis- 
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tribution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of electric shavers, cameras, electric sunlamps, talk- 
ing machines, electric clocks and electric lighters, or any other mer- 
chandise, do forthwith cease and desist from: 

(a) Using the name “Underwood,” or any simulation thereof, as 
a part of the corporate or trade name of said corporation 5 

(6) Using the word “Laboratories,” or any simulation thereof, as 
a part of the corporate or trade name of said corporation. 

4. It is further ordered, That respondent Underwood Industries, 
Inc., a corporation, and its officers, and respondents Henry T. Schiff, 
Frances R. Schiff, Robert M. Schiff and Benjamin A. Schiff, individ- 
ually and as officers of said corporation, and respondents’ agents, 
representatives and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and dis- 
tribution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of electric shavers, cameras, electric sunlamps, talk- 
ing machines, electric clocks and electric lighters, or any other mer- 
chandise, do forthwith cease and desist from: 

(a) Using the name “Underwood,” or any simulation thereof, as 
a part of the corporate or trade name of said corporation. 

5. It is further ordered, That respondents Match King., Inc., the 
Monarch Manufacturing Co. and the American Supercraft Corp., 
corporations, and their officers, and respondents Jack Galter, Dora 
M. Galter, William Galter, Harry C. Feinberg, Robert D. Schoen- 
brod, and Arnold F. Shapiro, individually and as officers of said cor- 
porations, and respondents’ agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of electric shavers, 
cameras, electric sunlamps, talking machines, electric clocks and elec- 
tric lighters, or any other merchandise, do forthwith cease and desist 
from: 

(a) Using the name “Elgin,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or 
refer to respondents’ products; 

(b) Using the name “Remington,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or refer 
to respondents’ products; 


(c) Using the name “Underwood,” or any simulation thereof, either 
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alone or in connection with other words, to designate, describe or 
refer to respondents’ products; 

(d) Representing as the customary prices of respondents’ products 
prices which are in excess of the prices at which such products are 
regularly and customarily sold in the normal course of business; 

(e) Representing that the prices at which respondents’ products 
are offered for sale are special or reduced prices or are applicable for 
a limited period of time only, when such prices are in fact the regular 
and customary prices at which such products are offered for sale in 
the normal course of business; 

(7) Representing as “candid-type” cameras any cameras which are 
not equipped with special lenses and shutters and which are incapable 
of taking action pictures under very unfavorable light conditions; 

(g) Representing, through the issuance of purported “Guarantee 
Certificates” or otherwise, that respondents’ products are guaranteed 
against defective workmanship and materials, unless respondents do 
in fact repair in accordance with the terms of such guarantee products 
found to be defective in such respects. 

6. Lt is further ordered, That all of the respondents named in this 
order shall, within 60 days after service upon them of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which they have complied with this order. 

Commissioner Mason not participating. 
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In Tue Marrer or 


ISIDORE LUSTERMAN AND EDWARD E. SELDIS, CO- 
PARTNERS TRADING AS LUSTERMAN, SELDIS COM- 
PANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED: VIOLATION. 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5443. Complaint, June 14, 1946—Decision, Aug. 20, 1947 


Where two partners engaged in the interstate sale and distribution of umbrellas,. 
including some the covers of which were composed in whole or in part of 
rayon and simulated in texture and appearance products composed wholly or 
in part of silk— 

Offered and sold said products without disclosing that they were composed wholly 
or in part of said chemically manufactured fiber ; 

With result that many members of the purchasing public were thereby lead to- 
believe that such products were composed of silk or other natural fibers, and. 
of placing in the hands of purchasers for resale a means whereby they might 
and did mislead and deceive the purchasing public as to the actual fiber 
content thereof; whereby substantial quantities. thereof were purchased as. 
and for products made wholly or chiefly of silk or other natural fibers: 

Held, That such acts, practices and methods, under the circumstances set forth,,. 
were all to the prejudice and injury of the public and constituted unfair 
and deceptive acts and practices in commerce. 


Mr, DeWitt T. Puckett for the Commission. 
Laxer, Shapiro & Lauter, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act: 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Isidore Lusterman. 
and Edward KE. Seldis, individually and -as.copartners trading as. 
Lusterman, Seldis Co., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrary 1. The respondents Isidore Lusterman and Edward E. 
Seldis are copartners trading and doing business as Lusterman, Seldis 
Co. and have their principal office and place of business at 5 West 
Thirty-sixth Street, New York, N. Y. Respondents are now and for 
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more than 1 year last past have been engaged in the sale and distribu- 
tion of umbrellas. 

Respondents cause their said products when sold, or to be sold, to 
be transported from their said place of business in the State of New 
York to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents main- 
tain and have maintained a course of trade in their said products in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. Among the products offered for sale and sold by the respond- 
ents in commerce as aforesaid are some which are composed wholly or 
in part of rayon. 

Par. 3. Rayon is a chemically manufactured fiber which may be 

manufactured so as to simulate natural fibers in texture and appear- 
ance, and fabrics manufactured from such rayon fibers simulate nat- 
ural-fiber fabrics in texture and appearance. Products manufactured 
from such rayon fabrics may have the appearance and feel of natural- 
fiber products, and many members of the purchasing public are unable 
to distinguish between such rayon products and products manufactured 
from natural fibers; consequently, such rayon products are readily ac- 
cepted by some members of the purchasing public as natural-fiber 
products. 
' Par. 4. Some of the products sold by respondents in commerce, as 
aforesaid, simulate in texture and appearance products composed 
wholly or in part of silk. Respondents do not inform the purchasers 
of their said products or the purchasing public of the fact that the 
products which resemble silk in texture and appearance are made 
wholly or in part of rayon and not of silk or other natural fibers. 

Par. 5. The practice of the said respondents in offering for sale and 
selling said products manufactured wholly or in part of rayon which 
resemble in texture and appearance products manufactured from silk 
or other natural fibers, in commerce as aforesaid, without disclosing, 
in words familiar to the purchasing public, the fact that said products 
are composed wholly or in part of rayon is misleading and deceptive 
and many members of the purchasing public are thereby led to believe 
that said products are composed wholly or in part of silk or other nat- 
ural fibers. 

Par. 6. The use by the respondents of the acts and practices here- 
inabove described has the capacity and tendency to mislead and de- 
ceive purchasers of respondents’ said products as to the true fiber con- 
tent thereof. By said acts and practices respondents also place in the 
hands of the purchasers of their said products for resale to the pur- 
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chasing public a means and instrumentality whereby they may and do 
mislead and deceive the purchasing public as to the actual fiber content 
of said products. As a result of the aforesaid deception substantial 
quantities of respondents’ said products are purchased in the belief that 
they are made wholly or chiefly of silk or other natural fibers. 

Par. 7. The aforesaid acts, practices and methods of respondents, 
as herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within. 
the intent and meaning of the Federal Trade Commission Act. 


Report, FinpinGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 14, 1946, issued and subse- 
quently served its complaint in this proceeding upon respondents 
Isidore Lusterman and Edward E. Seldis, individually and as co- 
partners trading as Lusterman, Seldis Co., charging them with the 
use of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. On August 20, 1946, the respondents filed 
their answer, in which they admitted all the material allegations of fact 
set forth in said complaint and waived all intervening procedure and 
further hearing as to said facts. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said com- 
plaint and the answer thereto; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Isidore Lusterman and Edward E. 
Seldis, are copartners trading and doing business as Lusterman, Seldis 
Co., with their principal office and place of business at 5 West Thirty- 
sixth Street, New York, N. Y. Respondents are now, and for more 
than 1 year last past have been, engaged in the sale and distribution: 
of umbrellas. 

Par. 2. Respondents cause their said products, when sold or to be 
sold, to be transported from their said place of business in the State 
of New York to the purchasers thereof located in various other States. 
of the United States and in the District of Columbia, and maintain, 
and have maintained, a course of trade in their said products in com- 


merce among and between the various States of the United States: 
and in the District of Columbia. 
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Par. 3. Among the products offered for sale and sold by the respond- 
ents in commerce, as aforesaid, are some which are composed wholly 
orin part of rayon. Rayon is a chemically manufactured fiber which 

may be manufactured so as to simulate natural fibers in texture and 
appearance, and fabrics manufactured from such rayon fibers simu- 
late natural-fiber fabrics in texture and appearance. Products manu- 
factured from such rayon fabrics may have the appearance and feel 
of natural-fiber products, and many members of the purchasing public 
are unable to distinguish between such rayon products and products. 
manufactured from natural fibers; consequently, such rayon products 
are readily accepted by some members of the purchasing public as 
natural-fiber products. 

Par. 4. Some of the products sold by respondents in commerce, as. 

aforesaid, simulate in texture and appearance products composed. 
wholly or in part of silk. Respondents do not inform the purchasers. 
of their said products, or the purchasing public, of the fact that the 
products which resemble silk in texture and appearance are made 
wholly or in part of rayon and not of silk or other natural fibers. 

Par. 5. The practice of the said respondents in offering for sale and. 

selling, in commerce as aforesaid, said products manufactured wholly 
or in part of rayon which resemble in texture and appearance products. 
manufactured from silk or other natural fibers without disclosing, in 
words familiar to the purchasing public, the fact that said products. 
are composed wholly or in part of rayon, is misleading and deceptive, 
and many members of the purchasing public are thereby led to believe: 
that said products are composed wholly or in part of silk or other 
natural fibers. 

Par. 6. The use by the respondents of the acts and practices herein-. 
above described has the capacity and tendency to mislead and deceive: 
purchasers of respondents’ said products as to the true fiber content 
thereof. By said acts and practices respondents also place in the hands. 
of the purchasers of their said products for resale to the purchasing 
public a means and instrumentality whereby they may, and do, mislead 
and deceive the purchasing public as to the actual fiber content of said 
products. Asa result of the aforesaid deception, substantial quanti- 
ties of respondents’ said products are purchased in the belief that 
they are made wholly or chiefly of silk or other natural fibers. 


CONCLUSION 


The aforesaid acts, practices, and methods of respondents, as herein 
found, are all to the prejudice and injury of the public and constitute 
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unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondents, in which answer respondents admitted all the material 
allegations of fact set forth in said complaint and waived all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion that 
respondents have violated the provisions of the Federal Trade Com- 
mission Act: 

It is ordered, That the respondents, Isidore Lusterman and Ed- 
ward E. Seldis, individually and as copartners trading as Luster- 
man, Seldis Co., or under any other name, their «respective repre- 
sentatives, agents, or employees, directly or through any corporate 
or other device, do forthwith cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, any umbrellas or other articles 
made in whole or in substantial part of a fabric composed of rayon, 
without clearly and conspicuously disclosing such rayon content in 
all invoices and by means of labels, tags, or other markings securely 
affixed to such article; and when such fabric is composed in part of 
rayon and in part of other fibers or materials, all such fibers or mate- 
rials including the rayon, shall be disclosed in the manner and by the 
means set forth above. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 


THE SPARTAN CO. ET AL. a 
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In THE MATrer oF 


RONALD GAGE DAVIS, TRADING AS THE SPARTAN 
COMPANY, AND DOROTHY LEFOLD 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5414. Complaint, Jan. 9, 1946—Decision, Aug. 22, 1947 


Where an individual who engaged in 1941 as a war enterprise, in interstate sale 
and distribution primarily to jobbers and chain stores, of pocket size games, 
such as checkers, cribbage, gin rummy, baseball, bowling, backgammon, etc., 
under the trade name “Checkmates”; and, upon the subsidence of demand 
for said products in the latter part of 1943 discontinued all advertisements 
relating thereto, and thereafter disposed of inventories as and when oppor- 
tunity occurred; and his sales manager and sole distributor for the products 
herein concerned— 

Represented falsely that they owned, operated, or controlled a factory in which 
the products sold by them were made, through use of the statement in their 
advertising, “the Spartan Company, 1498 Merchandise Mart, Chicago, Fac- 
tory, Minneapolis, Minnesota” ; 

With tendency and capacity to mislead and deceive purchasers, a substantial 
portion of whom markedly prefer to buy direct from manufacturers, and 
cause them to buy a substantial number of said products in the erroneous 
belief that they were so dealing direct: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


In a proceeding in which it was alleged that respondents—who were engaged, 
as a war enterprise, in the sale and distribution of certain pocket-size games 
to jobbers and chain stores primarily, making no sales direct to the general 
public—falsely represented that their products were bound in leather 
through the use of the term “leatherette” in describing the binding, the Com- 
mission found, on the basis of testimony introduced in said proceeding, that 
the material of which the binding in question was composed was in fact 
thus known to the trade, i. e., as “leatherette”. 


In said proceeding in which it was further alleged that said respondents repre- 
sented through the use of the seal of the United States embossed upon their 
said pocket-size games that such products had been approved or sponsored 
by the United States Government, the Commission found that the use of such 
seal and other military insignia was a common practice in connection with 
articles designed and sold for use of servicemen during the war, and did 
not constitute such a representation. 

In said proceeding in which it was still further alleged that said respondents 
falsely represented, through the use in advertising of the statement “tweed 
mailing carton”, that their said pocket-size games were covered with tweed, 
the Commission also found that such use of said term under the circum- 


789940—50——_11 


112 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 44¥.T.C. 


stances did not constitute a representation that the cartons involved were 
composed of a wool-fabrie product. 


_ Before Mr. Webster Ballinger, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
_ Best, Flanagan, Rogers, Lewis & Simonet, of Minneapolis, Minn., 
for respondents. é. 
. CoMPLAINT 


‘Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ronald Gage Davis, 
an individual, trading as the Spartan Co., and Dorothy LeFold, an 
individual, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent Ronald Gage Davis is an individual trad- 
ing under the firm name of the Spartan Co., with his principal office 
and place of business located at 1428 West Twenty-eighth Street, 
Minneapolis, Minn. Said respondent is now and for more than 1 ‘year 
last past has been engaged in the assembling, sale, and distribution of 
novelties among which is a game called “Checkmates.” : 

Respondent Dorothy LeFold is the sales manager for respondent, 
Ronald Gage Davis, has active charge of all advertising and otherwise 
conducts the affairs of the said respondent Ronald Gage Davis at her 
office and principal place of business located at room 1498, Merchandise 
Mart, in the city of Chicago, Ill. 

The respondents have acted in conjunction and cooperation with each 
other in carrying out the acts and practices hereinafter alleged. 

Respondends have caused and are now causing said products when 
sold to be transported from their said place of business in the State 
of Minnesota to purchasers thereof at their respective points of loca- 
tion in various other States of the United States and in the District 
of Columbia. The respondents maintain, and at all times mentioned 
herein have maintained, a substantial course of trade in said products 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par, 2. In the course and conduct of their aforesaid business, the 
respondents in connection with the offering for sale, sale, and distribu- 
tion of their products in commerce, and for the purpose of inducing 
the purchase thereof, have circulated and are now circulating among 
prospective purchasers throughout the United States by means of ad- 
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vertising in trade journals, circulars and other advertising media false 
and misleading statements and representations concerning their prod- 
ucts. In said advertising, certain of the so-called checkmate games 
were depicted and represented as “bound in a saddle-tan leatherette 
case” embossed with the seal of the United States and packed in a 
“tweed” mailing carton. Said. advertising also carried the words 
“Factory: Minneapolis, Minnesota” below the Chicago address of 
“The Spartan Company.” 

Par. 3. Through the use of the aforeshill representations and state- 
ments disseminated as aforesaid, the respondents represent and have © 
represented either directly or = implication that said products were 
made of leather; that said products have been approved or sponsored 
by the United States Government or some branch thereof; that said 
products are covered by “tweed,” a wool fabric product; and that 
respondents own and operate a factory where they manufacture the 
products offered for sale and sold by them in said commerce. 

Par. 4. The aforesaid representations and statements are false, mis- 
leading, and deceptive. In truth and in fact, the case used as a bind- 
ing for each of said games was made of pasteboard that had been 
subjected to a special process or treatment with the result that it 
had the superficial appearance of leather though it contained no 
leather at all; said games had not been approved or sponsored by the 
United States Government or any branch thereof as connoted by the 
seal of the United States embossed on the case thereof; the mailing 
carton in each said game was packed and shipped was not “tweed,” 
a wool fabric, but was merely paper or cardboard upon which was 
stamped or printed a design or pattern having the appearance of tweed 
cloth; and respondents do not own, operate, or control any plant or 
factory for the manufacture of the products offered for sale and sold 
by them as aforesaid, but are engaged solely in the assembly, sale, 
and distribution of said games, processed and manufactured by and 
purchased from others. 

Par. 5. There is a marked preference on the part of dealers and a 
substantial portion of the purchasing public for dealing directly with 
and buying such products from the manufacturer. 

Par. 6. The use by respondents of the aforesaid false, misleading, 
and deceptive representations and statements has had and now has 
the tendency and capacity to and does mislead and deceive the pur- 
chasing public into the erroneous and mistaken belief that such repre- 
sentations and statements are true, and as a result thereof, a substan- 
tial number of the purchasing public were and are induced to buy 
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respondents said products in said commerce-between and among the 
various States of the United States and in the District of Columbia. 
By said acts and practices respondents also place in the hands of 
purchasers of its products for resale a means and instrumentality 
whereby they may and do deceive the purchasing public as to the true 
facts in regard to these said products. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpings As TO THE FActs,,.AND. ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 9, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Ronald Gage Davis, an individual trading as the Spartan Co., and 
Dorothy LeFold, an individual, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the filing 
of the answer of the respondents thereto, testimony and other evi- 
dence in support of and in opposition to the allegations of said com- 
plaint were taken before a trial examiner of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon said complaint, answer thereto, testimony and other 
evidence, recommended decision of the trial examiner and exceptions 
filed thereto, and briefs filed in support of the complaint and in op- 
position thereto (respondents not having requested oral argument) ; 
and the Commission, having issued its order disposing of exceptions 
to the recommended decision of the trial examiner and having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Ronald Gage Davis is an individual 
trading under the firm name of the Spartan Co., with his principal 
place of business located at 1428 West Twenty-eighth Street, Minne- 
apolis, Minn, Said respondent was engaged in the business of selling 
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and distributing certain pocket-size games, such as checkers, cribbage, 
gin rummy, baseball, bowling, backgammon, etc., under the trade 
name “Checkmates.” 

Said respondent sold said products primarily to jobbers and chain 
stores and made no sales direct to the general public. The business 
was commenced in the year 1941 as a war enterprise, the gross sales in 
1943 aggregating $285,000. The demand for said respondent’s prod- 
ucts subsided in the latter part of 1943, and he discontinued all adver- 
tisements relating thereto and thereafter disposed of inventories then 
on hand as and when opportunity occurred, some sales being made as 
late as 1945. 

Par. 2. Respondent Dorothy LeFold was sales manager for the 
business conducted by the respondent, Ronald Gage Davis, and had 
full charge of all salesmen selling said products. Said respondent 
was the sole distributor for respondent, Ronald Gage Davis, in con- 
nection with the products herein involved and received commission 
as compensation. 

The respondents have acted in conjunction and cooperation with 
each other in carrying out the acts and practices hereinafter described. 

Par. 3. Respondents caused said products, when sold, to be trans- 
ported from their place of business in the State of Minnesota to pur- 
chasers thereof located in various other States of the United States. 

Par. 4. It was charged in the complaint that respondents had 
falsely represented that their products were bound in leather through 
the use of the term “leatherette” describing the binding; that they rep- 
resented that their products has been approved or sponsored by the 
United States Government through the use of the seal of the United 
States embossed upon said products; and that said products were 
covered with tweed, a wool-fabric product, through the use in adver- 
tising of the statement “tweed mailing carton.” 

Based upon the testimony introduced in this proceeding the Com- 
mission finds that the binding used on said products was composed 
of a material known to the trade as “leatherette.” The Commission 
further finds that the use of the seal of the United States embossed 
upon said products did not constitute a representation that said, 
products had been approved or sponsored by the United States Gov- 
ernment and that the use of such seal and other military insignia 
was a common practice in connection with articles designed and sold 
for use of service men during the war. The Commission also finds 
that the use of the term “tweed” when applied to a mailing carton 
under the circumstances in the present case did not constitute a repre- 
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sentation that said cartons were composed of a wool-fabric product. 

Par. 5. In addition to the above representations, the respondents 
also represented that they owned, operated, or controlled a factory 
in which the products sold by them were made. In their various 
advertising the respondent used the statement— 


THH SPARTAN COMPANY 
1498 Merchandise Mart, Chicago 
Factory: Minneapolis, Minn. 

In fact, the respondents did not own, operate, or control a factory 
in Minneapolis, Minn., and did not manufacture any of the products 
sold by them. While the trial examiner found these facts, his con- 
clusion that the use of the word “factory” and address was simply to 
indicate the point of shipment is not supported by the record in this 
case. Furthermore, the Commission finds that there is a marked pref- 
erence on the part of dealers and a substantial portion of the purchas- 
ing public for dealing directly with and buying products, such as 
those sold by the respondents, from the manufacturer. 

Par. 6. The use by the respondents of the false and deceptive repre- 
sentation that they owned, operated, or controlled a factory at Minne- 
apolis, Minn., had a tendency and capacity to mislead and deceive pur- 
chasers of respondents’ products and to cause them to purchase a 
substantial number of respondents’ products under the erroneous and 
mistaken belief that they were dealing direct with the manufacturer. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint of the Commission, answer of the respondents, 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint taken before a trial examiner of the 
Commission theretofore duly designated by it, recommended decision 
of the trial examiner and exceptions filed thereto, and briefs filed 
in support of the complaint and in opposition thereto; and the Com- 
mission having made its findings as to the facts and its conclusion that 
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the respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondents, Ronald Gage Davis, an in- 
dividual trading as the Spartan Co., and Dorothy LeFold, an in- 
dividual, and their respective paeecantees agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution of various games or other 
similar items of een in commerce as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

Using the word “factory” or any other word of similar import or 
meaning on letterheads, stationery, or other advertising material or 
representing in any other manner that the respondents manufacture 
the merchandise sold by them unless and until the respondents own, 
operate, or directly and absolutely control the manufacturing plant 
or factory where said merchandise is manufactured. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


COLUMBIA RIVER PACKERS ASSOCIATION, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECTION (c) OF SECTION 2 OF AN ACT OF CONGRESS APPROVED 
OCTOBER 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNB 
19, 19386 


Docket 5083. Complaint, Aug. 20, 1948—Decision, Aug. 25, 1947 


Where a corporation engaged in canning salmon, shad, tuna and other sea-food 
products, and in the interstate sale and distribution of such products (1) to 
and through intermediaries who acted as its sales agents and were paid 
brokerage fees or commissions in legitimate brokerage transactions, and (2) 
to distributors of food products at various points throughout the United 
States who obtained products concerned herein directly from said corporation, 
in their own names and for their own-accounts, and who, while generally 
known in the trade as “merchandising brokers,” did not in their transaction 
with it function as brokers, but performed any services in connection with 
the handling or distribution of the products involved, as services to themselves 
as purchasers, owners, and subsequent Sellers of the products, and not as 
services rendered to it as the vendor— 

Granted and allowed to purchasers of its said seafood products, brokerage fees 
or commissions which amounted usually to 5 percent of the net sales price 
of the sea-food products sold, and were accomplished, ordinarily, by 
deducting the amount thereof from the sales price of the products sold on 
the face of the invoice: 

Held, That the paying and granting by it, under the circumstances set forth, of 
brokerage fees or commissions to buyers of its products on purchases for their 
own accounts, constituted violations by it of subsection (c) of section 2 of 
the Clayton Act as amended. 


In a proceeding in which it was alleged that respondent corporation violated 
subsection (¢c) of section 2 of the Clayton Act as amended, through paying 
commissions to buyers of its sea-food products, upon purchases made for the 
buyers’ own accounts, and in which it appeared that the corporation 

(1) Sold its products through sales agents whom it compensated for their 
services by payment of brokerage fees or commissions and who, in represent- 
ing it, contacted the trade in their respective areas, accumulated orders and 
submitted the same to it for acceptance and delivery of the merchandise 
direct to the customer—who either paid the corporation directly or through 
bank draft—and who, among other things, maintained no storage facilities, 
carried no insurance on the merchandise, did not pay for or take title thereto 
but sold the same at such prices and upon such terms as the corporation 
might determine, and at no time had any financial interest therein except 
to the extent of their brokerage fees or commissions; and, 

(2) Also disposed of substantial quantities of its sea-food products directly to 
so-called merchandising brokers, or distributors at various points throughout 
the United States, usually invoicing the products as “sold to” the particular 
distributor and in his own name and under a procedure by which, following 
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receipt of the proceeds of the draft attached to the bill of lading, any claim 
of said corporation thereon ended; any loss in value after shipment was 
borne not by said corporation but by the distributor; products shipped were 
shown on the seller’s records as sold to such distributor just as products 
shipped to jobbers or chain stores pursuant to orders received through 
brokers were shown as sold to such jobbers or chain stores; and products 
were stored, insured, advertised, resold, and dealt with by the distributor 
as its own, and were the subject of profit or loss to it as the case might be: 

The Commission was of the opinion that respondent corporation’s contention that 
the relationship between it and each of such distributors or “merchandise 
brokers” was that of principal and broker, and that the distributor’s payment 
of the full purchase price for the products, its provision of warehousing facili- 
ties, its sales efforts, collections, advertising, and other activities engaged 
in as herein set forth constituted services rendered to the respondent, as 
principal, in the sale and distribution of its products, was completely 
untenable; and that they did not function in said transactions as brokers or 
sales agents, but as direct buyers; and 

Found further that any and all services performed by such distributors in con- 
section with the handling or distribution of the products involved in such 
transactions were services rendered to the distributors themselves as pur- 
chasers, owners, and subsequent sellers of the products and not services 
rendered to the respondent from whom the products were purchased. 


Before Ur. John L. Hornor, trial examiner. 
Mr. Edward 8. Ragsdale for the Commissien. 
Mr. Jay Bowerman, of Portland, Oreg., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of subsection (c) of section 
2 of the Clayton Act (U.S. C. title 15, sec. 13) as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrary 1. Respondent, Columbia River Packers Association, 
Inc., is a corporation organized and existing under the laws of the 
State of Oregon, with its principal office and place of business located 
at Astoria, Oreg. 

Par. 2. The respondent, Columbia River Packers Association, Inc., 
is now engaged and for many years prior hereto has engaged in the 
business of packing and canning salmon, shad, shad roe, tuna, tuna 
flakes and kippered sturgeon (all of which are hereinafter called 
sea-food products) and in the marketing, selling and distribution of 
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such sea-food products in its own name and for its own account for 
resale. 

The respondent sells and distributes its sea-food products through 
two separate and distinct methods. First, through legitimate inter- 
mediaries who act as its agents in negotiating the sale of its sea-food 
‘products and for which services such intermediaries customarily are 
paid, directly or indirectly, as commissions or brokerage 242 percent 
of the net purchase price of the sea-food products sold. Second, 
through the sale of its sea-food products directly to buyers who are 
paid, directly or indirectly on their own purchases of sea-food prod- 
ucts from the respondent commission or brokerage fees of 5 percent 
of the net purchase price of the sea-food products so purchased. 

The respondent, to distinguish its sea-food products from the sea- 
food products sold by competitors and to facilitate sales, utilizes 
registered and unregistered trade-marks and brands for various sea- 
food products it sells, which brands are generally known as packers’ 
or sellers’ brands. Representative of respondent’s brands are “Bumble 
Bee,” “Kinney’s Palm,” “Clover Leaf,’ “White Star,” “Holly,” 
“Fishermen’s,” “Pine Burr,” “Magnolia,” “Blue Bitrd,’ “Violet,” 
“Swiftwater,” “Clifton,” “Tuxedo,” “Sovereign,” “Rosebud,” “Del- 
monico,” “Gladiolus,” “Golden Age,” “Reliance,” “Pride of Colum- 
bia,” “Beacon,” “Portrait,” “Sunset,” “Olympic,” “Figaro,” “Bon 
Bon,” “Esquimaux,” “Recruit,” “Argonaut,” “Harpoon,” “Com- 
merce,” “West Coat,” and “Stonewall Jackson.” The respondent also 
sells its sea-food products unlabeled or unbranded, and also under the 
labels or brands of its buyers, which brands or labels are generally 
known to the trade as private or buyers’ brands. Some of such buyers 
who incorrectly designate themselves as brokers also utilize registered 
and unregistered labels and brands, which labels and brands are 
utilized in selling such respective buyers’ merchandise. Such buyers 
are primarily engaged in the purchase and sale of sea-food products 
in their own name and for their own account. 

Par. 3. The respondent in the course and conduct of its said business, 
since June 19, 1936, has sold and distributed a substantial portion of 
its sea-food products directly to buyers located in States other than the 
State in which the respondent is established, and as a result of said 
sales and the respondent’s instructions, such sea-food products are 
shipped and transported across State lines to such buyers who are 
located in various States of the United States. 

Par. 4. The respondent, since June 19, 1936, in connection with the 
interstate sale and distribution of gea-food products in its own name 
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and for its own account for resale, has sold such sea-food products 
to numerous buyers located in the various States of the United States 
other than the State where respondent is established, and has been and 
is now paying or granting or has paid.or granted, directly or indirectly, 
commissions, brokerage or other compensation or allowances or dis- 
counts in lieu thereof to numerous buyers of said sea-food products 
sold under its own labels, unlabeled and under buyers’ labels. 

A representative, but by no means complete, list of buyers who since 
June 19, 1936, have purchased sea-food products unlabeled or under 
the seller-respondent’s labels or under such respective buyers’ labels 
from the respondent for their own account for resale and who have 
received and accepted and who are now receiving and accepting from 
‘said seller-respondent on their respective purchases of sea-food prod- 
ucts, directly or indirectly, commissions, brokerage fees or allowances 
and discounts in lieu of brokerage fees, are as follows: 


Southgate Brokerage Co., Inc., Paul Pankey & Co., Birmingham, 


Norfolk, Va. Ala. 
William H. Stanley, Inc., New P. Duff & Sons, Inc., Pittsburgh, 
York, N. Y. Pa. 


Max Rabinovitz, Boston, Mass. H. E. Runyon Co., Des Moines, 
Lincoln-McCallum Co., Minneap- _ Iowa. 


olis, Minn. Elwood C. Boobar & Co., San 
Fischer Brokerage Co., St. Louis, Francisco, Calif. 
Mo. G. Y. Harry & Co., Portland, Oreg. 


Par. 5. The paying and granting by respondent, directly or in- 
directly, of commissions, brokerage or other compensation and allow- 
ances or discounts in lieu thereof to the buyers of said sea-food prod- 
ucts, on their own purchases which are resold unlabeled or under 
either the buyers’ or sellers’ labels, and the acts and practices of the 
respondent in promoting sales of sea-food products by paying to 
buyers, directly or indirectly, commissions, brokerage or other com- 
pensation and allowances or discounts in lieu thereof, as set. forth 
above, are in violation of subsection (c) of section 2 of the Clayton 
Act, as amended. 


Report, Frnvines 4s To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the Robinson-Patman Act, approved June 19, 1936 (15 
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U. S. C. sec. 13), the Federal Trade Commission on August 20, 1948, 
issued and subsequently served its complaint in this proceeding upon . 
the respondent, Columbia River Packers Association, Inc., a corpo- 
ration, charging it with the violation of subsection (c) of section 2 
of said Clayton Act, as amended. After the filing by respondent of 
its answer to the complaint, testimony and other evidence in support 
of and in opposition to the allegations of the complaint were intro- 
duced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
upon the complaint, answer, testimony and other evidence, report of 
the trial examiner upon the evidence and the exceptions to such report, 
briefs in support of and in opposition to the complaint, and oral argu- 
ment; and the Commission, having duly considered the matter and 
being now fully advised in the premises, makes this its findings as to 
the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Columbia River Packers Associa- 
tion, Inc., is a corporation organized and existing under the laws of the 
State of Oregon with its principal office and place of business located 
in Astoria, Oreg. It is engaged in the business of canning salmon, 
shad, tuna, and other sea food products, and in the sale and distribu- 
tion of such products. 

‘Par. 2. In the course and conduct of its business, respondent sells 
and distributes a substantial portion of its canned sea-food products 
to buyers located in various States of the United States and causes such 
products, when sold, to be shipped and transported from its place of 
business in Astoria, Oreg., to the purchasers thereof at their respective 
points of location in States other than the State of Oregon. In the 
sale and distribution of its products, respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in such 
products in commerce, as “commerce” is defined in the Clayton Act 
as amended. 

Par. 3. The respondent markets a portion of its sea-food products 
through intermediaries who act as respondent’s sales agents in nego- 
tiating the sale of its products and who are paid for such services 
brokerage fees or commissions in legitimate brokerage transactions. 
In representing the respondent in such transactions the sales agent con- 
tacts the trade in his area, accumulates orders and submits such orders 
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to the respondent for acceptance and delivery of the merchandise 
directly to the customer, and the customer renders his payment either 
to a bank to which the respondent sends a draft drawn on the customer 
or to the respondent. The sales agent operating in this manner does 
not maintain a warehouse or other storage facilities; he does not insure 
the merchandise in his own name; he does not pay for or take title to 
any of the products; he sells the goods at such prices and upon such 
terms as the respondent may determine, assuming none of the credit 
risk that may be involved; and he does not at any time have any 
financial interest in the products he sells except to the extent of the 
brokerage fees or commissions the respondent payshim. This phase of 
the respondent’s business operations is not involved in the present 
proceeding. 

Par. 4. In addition to selling through brokers or sales agents as 
aforesaid, the respondent, since June 19, 1936, also has disposed of 
substantial quantities of its sea-food products to distributors of food 
products located at various points throughout the United States who 
have obtained such products directly from the respondent in their own 
names and for their own accounts. Among the distributors who have 
so obtained sea-food products from respondent are Wm. H. Stanley, 
Inec., 103 East One Hundred and Twenty-fifth Street, New York, N. Y.; 
Southgate Brokerage Co., Inc., 249 West Tazewell Street, Norfolk, Va.; 
A. C. Bowie, 127 East Bay Street, Charleston, S. C.; Paul Pankey & 
Co., 2413 First Avenue, North, Birmingham, Ala.; and P. Duff & Sons, 
Inc., 920-922 Duquesne Way, Pittsburgh, Pa. These and other dis- 
tributors of food products who obtain canned sea foods directly from 
the respondent for their own accounts are generally known in the trade 
as “merchandising brokers,” and ordinarily designate themselves as 
“brokers,” but they do not in such transactions with the respondent 
function as brokers, and they are referred to hereinafter for clarity as 
distributors. 

Par. 5. It is the respondent’s practice, upon receiving orders for 
canned salmon and other sea-food products from the distributors named 
in paragraph 4, to fill the orders by shipping the products ordered 
directly to such distributors either by steamship or by railway common 
carrier. The products so shipped are usually invoiced on respondent’s 
stationery showing that they have been “sold to” the distributor to 
whom they are shipped, and are consigned to the order of respondent, 
with a notation on the bill of lading that the distributor is to be notified 
upon arrival of the products at destination. Attached to the original 
Lill of lading is a draft, payable at sight, drawn by the respondent 
against the distributor for the full purchase price of the sea foods 
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shipped, and upon arrival of the goods at destination and payment of 
the draft, but not before, the shipment is released to the distributor. 

At the time the respondent ships its products it has no knowledge or 
interest in whether or not the distributor has sold all or any of the 
products to others. Upon receipt of the proceeds of the draft at- 
tached to the bill of lading, the respondent has no further claim on, 
or dominion over, the products shipped, and any loss or reduction in 
value of the products after they have been delivered to the carrier for 
shipment is borne not by the respondent, but by the distributor. Upon 
shipment of the products to the distributor the products are shown on 
the respondent’s records as having been sold to such distributor just 
as products shipped to jobbers or chain stores pursuant to orders 
received through brokers are shown on such records as having been 
sold to such jobbers or chain stores, and each of the transactions is in- 
cluded in the gross sales reported by the respondent on its corporation 
income tax returns. 

Par. 6. After the sea-food products obtained as aforesaid are paid 
for and received by the distributor, such products are subject to the 
distributor’s full and complete control and are in all respects the dis- 
tributor’s own property. If the merchandise is lost or damaged while 
in transit from the respondent to the distributor the distributor files 
claim against the carrier in its own name and for its own benefit for 
such loss or damage. The products are stored in the distributor’s 
warehouse or in public warehouses in the distributor’s name and at its 
expense, and public warehouse receipts issued therefor are used by 
the distributor, whenever necessary, as collateral for loans from banks 
on the distributor’s own account. The distributor insures the mer- 
chandise in its own name and at its own expense, pays such taxes as 
may be levied thereon, resells the merchandise in its own name and at 
such prices and upon such terms of sale as it desires, sometimes reap- 
ing a profit and at other times sustaining a loss on the transaction, and 
it is the regular practice of the distributors involved in these transac- 
tions to include in their corporation income-tax returns as purchases 
and sales the acquisitions and dispositions of sea-food products as 
herein described. At least one of the distributors named in paragraph 
4 obtains substantial quantities of canned sea-food products from the 
respondent and advertises and sells such products to its own customers 
under its own private brand names, and three of such distributors 
qualified with the Office of Price Administration as primary distribu- 
tors of canned salmon and other sea-food products obtained from the 
respondent, thus enabling themselves to set their maximum selling 
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‘prices for such products in accordance with OPA regulations, upon 
their certifications that the products were purchased and sold by such 
distributors exclusively for their own accounts. 

Par. 7. The respondent denies that any of the transactions herein 
referred to constitute sales by the respondent or purchases by the 
distributors, contending that the relationship between the respondent 
and each of such distributors is that of principal and broker, and that 
the distributor’s payment of the full purchase price for the products, 
its provision of warehousing facilities, its sales efforts, collections, 
advertising, and other activities engaged in as herein set forth con- 
stitute services rendered to the respondent, as principal, in the sale 
and distribution of its products. The Commission is of the opinion, 
however, that this position is completely untenable, and the Commis- 
sion finds that since June 19, 1936, the respondent has sold directly 
to a number of distributors of sea-food products, including those 
named in paragraph 4, for their own accounts, in transactions in which 
such distributors did not function as brokers or sales agents, sub- 
stantial quantities of canned salmon and other canned ‘sea-food; 
products. The Commission further finds that any and all services 
performed by such distributors in connection with the handling or 
distribution of the products involved in such transactions have been 
services rendered to the distributors themselves as purchasers, owners, 
and subsequent sellers of the products and not services rendered to the 
respondent from whom the products have been purchased. 

Par. 8. In connection with the sale in commerce of canned salmon 
and other sea-food products as herein described, it has been the regular 
practice of the respondent to grant and allow to the purchasers thereof, 
and the respondent has granted and allowed to such purchasers, brok- 
erage fees or commissions. Such brokerage fees or commissions have 
usually amounted to 5 percent of the net sales price of the sea-food 
products sold, and the payment of such fees or commissions has been 
accomplished ordinarily by deducting the amount thereof from the 
sales price of the products sold on the face of the invoice. 


CONCLUSION 


The paying and granting by the respondent herein, under the circum- 
stances and in the manner aforesaid, of brokerage fees, commissions 
or allowances in lieu thereof to buyers of sea-food products on pur- 
chases for their own accounts constitute violations by the respondent of 
subsection (c) of section 2 of the Clayton Act, as amended. 

Commissioner Mason not participating. 
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This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before a trial examiner of the Com-. 
mission theretofore duly designated by it, the report of the trial exam- 
iner upon the evidence and the exceptions to such report, briefs in sup- 
port of and in opposition to the complaint, and oral argument; and the 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of subsection (c) of 
section 2 of the act of Congress entitled “An act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (the Clayton Act), as amended by 
the Robinson-Patman Act, approved June 19, 1936 (15 U.S. C. sec. 18) : 

It is ordered, That the respondent, Columbia River Packers Associ- 
ation, Inc., a corporation, and its officers, agents, representatives, and 
employees, directly or through any corporate or other device, in connec- 
tion with the sale of sea-food products or other merchandise in com- 
merce, as “commerce” is defined in the aforesaid Clayton Act, as 
amended, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any buyer, anything of 
value as brokerage, or any commission, compensation, allowance, or 
discount in lieu thereof, upon purchases made for such buyer’s own 
account. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has complied 
with this order. 

Commissioner Mason not participating. 
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In THE MATTER OF 


PUBLISHERS SERVICE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION: 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5357. Complaint, July 21, 1945—Decision, Aug. 25, 1947 


Where a corporation engaged in the interstate sale and distribution of books and: 
publications through use of a sales plan involving puzzle contests which. 
included— 

(1) The initiation of the contest by advertisements in newspapers pub- 
lished throughout the United States, in none of which was there any indication: 
that the advertisements were appearing concurrently in other newspapers; 

(2) Inclusion in such advertisements, along with solicitation to the public 
to join in the contest, of a statement of the alleged controlling rules, and the. 
first 6 of 120 rebus-type puzzles for which solutions were to be sent in by 
mail; 

(3) Provision usually in such advertisements for (a) award of cash prizes: 
ranging from $10,000 down or other prizes for the payment of 15 cents to it to 
cover the purchase price of books or publications with each six puzzle solu- 
tions mailed, for (0) conduct of a first and second tie-breaking contest under 
the same terms and conditions as for the original contest, and for (c) the 
submission to it of an essay on a Selected subject, upon the conclusion of the 
second tie-breaking contest; 

(4) Mailing and transmitting to participants successfully completing the 
original contest of congratulatory messages by special delivery letter inform-- 
ing the contestant that he or she was tied with others for the highest: 
award; 

(5) Solicitation from persons still engaged in said contests of letters: 
and writings commendatory of the contest and the manner in which it was. 
conducted ; 

(6) Requesting of certificates and affidavits concerning the identity and 
originality of essays of contestants by registered letter in which it daterreat- 
to the alleged high standing of the contestant in the contest, and offered to. 
double the amount or value of the prize to be received by the contestant, if he- 
purchased an additional set of its books or publications; and 

(7) Further solicitation, before any announcement of the winners, of the. 
purchase of additional books or publications by telegrams and other special 
means of communication— 

(a) Falsely represented, directly or by implication, that the opportunities of 
winning by a participant in a puzzle contest were enhanced, or were greater 
than was actually the fact, through representing that at the close of the 
original contest only a small number of persons were tied for the award of 
the first prize; when in fact many thousands were thus tied ; 

(b) Falsely represented that the scarcity of contestants competing in the so- 
called first tie-breaking contest greatly enhanced the prospect that the 
contestant participating therein and continuing to purchase its books or 
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publications as required in connection therewith, would win the first prize 
or other valuable prize; when in fact many thousands were thus competing ; 

(c) Falsely represented that while the successful completion of said first tie- 
breaking contest did not mean that the contestant had already won the first 
prize, it did mean that such contestant would win one of the prizes offered if 
he or she continued the purchase of its books or publications and solved the 
final group of tie-breaking puzzles; and 

(d) Falsely represented that any contestant who successfully completed the 
final tie-breaking contest could double the amount of the cash prize or the 
value of such other prize, of which the contestant was the actual but 
unannounced winner, if he or she purchased an extra set of its books or 
publications ; 

Notwithstanding the fact such a contestant was only one of thousands who had 
the same standing in the contest, and frequently there was not more than 1 
chance in 70,000 or 80,000 chances that such contestant could win a cash 
prize or other valuable prize in any amount; 

With effect of misleading members of the public by creating the mistaken belief 
that such representations and implications were true, and thereby causing a 
substantial number thereof to engage in such contests and purchase said 
books or publications in substantial quantities: 

Held, That such acts and practices, as herein found, were all to the prejudice 
and injury of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. John L. York for the Commission. 
Davis, Auerbach, Cornell & Hardy, of New York City, for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Publishers Service 
Co., Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParscrapnH 1. Respondent, Publishers Service Co., Inc., is a cor- 
poration organized and existing under the laws of the State of New 
York, with its office and principal place of business located at 75 West 
Street in the city of New York, N. Y. 

Par. 2. Respondent is now, and for several years last past has been 
engaged in the conduct, of puzzle contests as a means of inducing fie 
purchase of books and publications which respondent sells andl has 
sold tq purchasers and members of the general public in the various 
States of the United States and in the District of Columbia. Re- 
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spondent causes and has caused its said books and publications, when 
sold by said means, to be transported from its principal place of 
business in New York City to the purchasers thereof in the various 
States of the United States other than the State of New York, and in 
the District of Columbia. There is now, and has been for several 
years last past, a course of trade and commerce in such books and pub- 
lications by said respondent between and among the States of the 
United States and in the District of Columbia by and through means 
of conducting said puzzle contests. 

Par. 3. In the conduct of said puzzle contests, respondent employs 
and pursues a typical method which consists of the following: 

(1) The contest is initiated by advertisements in newspapers pub- 
lished throughout the United States in none of which is there any 
reference to its publication in any other newspaper, or any indication 
that said advertisement appears concurrently in other newspapers. 

(2) Such advertisements include an announcement of the contest 
with solicitations to the public to join therein, a statement of the rules 
alleged to govern the contest, and the first 6 of 120 rebus-type puzzles 
for which solutions are to be sent to respondent by mail. 

(3) Said advertisements usually provide for the award of cash 
prizes ranging from $10,000 or other large amount to relatively small 
amounts or for the award of other prizes, for the payment of 15 cents 
to respondent to cover the purchase price of books or publications with 
each six puzzle solutions mailed to respondent, for the conduct of a 
first and second tie-breaking contest under the same terms and condi- 
tions as are provided for the original contest in the event the winners 
cannot be determined by the conduct of the original contest, and for 
the submission to respondent of an essay on a selected subject upon 
the conclusion of the second tie-breaking contest. 

(4) Respondent mails and transmits to participants successfully 
completing the original contest congratulatory messages by special 
delivery letter informing the contestant that he or she is tied with 
others for the highest award. 

(5) Respondent solicits from persons still engaged in said contests 
letters and writings commendatory of the contest and the manner in 
which it is conducted. 

(6) Respondent requests certificates and affidavits concerning the 
identity and originality of essays of contestants by registered letters 
in which respondent refers to the alleged high standing of the con- 
testant in the contest, and offers to double the amount or value of the 
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prize to be received by the contestant if the contestant will purchase 
an additional set of respondent’s books or publications. 

(7) Before any announcement as to the winners of prizes is made, 
respondent further solicits the purchase of additional books or publi- 
cations by telegrams and other special means of communication. 

Par. 4. Respondent, in the course and conduct of its business, as 
aforesaid, promotes and induces the purchase of said books or publica- 
tions by means of said typical method and by means of said puzzles, 
letters, telegrats, leaflets, circulars, newspaper advertisements, and 
other written or printed material which are disseminated throughout 
the various States of the United States and in the District of Columbia. 
By the use of said typical method and in all of said written and 
printed material respondent promotes and induces the purchase of said 
books or publications by representing and implying in substance as 
follows: 

(1) That at the close of the original contest, only a small number 
of persons were tied for the award of the first prize. 

(2) That the scarcity of contestants competing in the so-called first 
tie-breaking contest greatly enhanced the prospect that the contestants 
participating therein and continuimg to purchase respondent’s books 
or publications as required in connection therewith, will win the first 
prize or other valuable prize. 

(3) That while the successful completion of said first tie-breaking 
contest did not mean that the contestant has already won the first prize, 
it did mean that such contestant would win one of the prizes offered 
if he or she continued the purchase of respondent’s books or publica- 
tions and solved the final group of tie-breaking puzzles. 

(4) That any contestant who successfully completed the final tie- 
breaking contest could double the amount of the cash prize or the 
value of such other prize, of which the contestant was the actual but 
unannounced winner, if he or she purchased an extra set of respond- 
ent’s books or publications. 

Par. 5. In truth and in fact, the foregoing representations and 
implications made by respondent are false, deceptive, and misleading 
in the following respects: 

(1) At the close of the original contest, many thousands of persons 
were tied for the award of the first prize. 

(2) Many thousands of persons competed in the first tie-breaking 
contest, and the prospect that the contestant participating therein and 
continuing to purchase respondent’s books or publications would win 
a prize, was not enhanced by any scarcity of contestants engaged in it. 
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(3) The successful completion of the so-called first tie-breaking 
contest did not assure the contestant of being awarded any prize al- 
though he or she continued to purchase respondent’s books or publica- 
tions and solved the final group of tie-breaking puzzles. 

(4) The contestant successfully completing the final tie-breaking 
contest is only one of thousands of contestants having the same stand- 
ing in the contest, and frequently there is not more than 1 chance in 
70,000 or 80,000 chances that such contestant can win a cash prize or 
other valuable prize, whether in the original amount offered, or double 
such original amount, or in any other amount. 

Par. 6. The aforesaid representations and implications made by 
respondent have the capacity and tendency to, and do, mislead and 
deceive members of the public by creating the erroneous and mistaken 
belief that said representations and implications are true, and cause 
a substantial number of the public, acting upon such erroneous and 
mistaken belief, to engage in such contests and to purchase substantial 
quantities of respondent’s books or publications in said commerce. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FrnpinGs As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 21, 1945, issued, and on July 
93, 1945, served, its complaint in this proceeding upon the respondent, 
Publishers Service Company, Inc., a corporation of the State of New 
York, charging it with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After 
the issuancé of said complaint and the filing of respondent’s answer, 
the Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor a 
substitute answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearing as to said facts, which substitute answer was duly filed 
in the office of the Commission. Thereafter, this proceeding came on 
_ for final hearing before the Commission on said complaint and substi- 
tute answer, and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 
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Paracrapy 1. Respondent, Publishers Service Co., Inc., is a corpo- 
ration organized and existing under the laws of the State of New 
York, with its offices and principal place of business located at 75 West 
Street in the city of New York, N. Y. 

Par. 2. For several years past, respondent has been engaged in the 
use of a sales plan involving puzzle contests as a means of inducing 
the purchase of books and publications which respondent has sold to 
purchasers and members of the general public in the various States of 
the United States and in the District of Columbia. Respondent has 
caused its said books and publications, when sold by said means, to 
be transported from its principal place of business in New York City 
to the purchasers thereof in the various States of the United States 
other than the State of New York, and in the District of Columbia. 
There has been a course of trade in commerce in such books and pub- 
lications by said respondent between and among the States of the 
United States and in the District of Columbia by and through means 
of conducting said puzzle contests. 

Par. 3. In the conduct of said sales plan, respondent has employed 
and pursued the following practices in connection with its puzzle 
contests : 

(1) The contest is initiated by advertisements in newspapers pub- 
lished throughout the United States in none of which is there any 
reference to its publication in any other newspaper, or any indica- 
tion that said advertisement appears concurrently in other news- 
papers. 

(2) Such advertisements include an announcement of the contest 
with solicitations to the public to join therein, a statement of the rules 
alleged to govern the contest, and the first 6 of 120 rebus-type puzzles 
for which solutions are to be sent respondent by mail. 

(3) Said advertisements usually provide for the award of cash 
prizes ranging from $10,000, or other large amount, to relatively small 
amounts or for the award of other prizes for the payment of 15 cents 
to respondent to cover the purchase price of books or publications with 
each six puzzle solutions mailed to respondent, for the conduct of a 
first and second tie-breaking contest under the same terms and con-° 
ditions as are provided for the original contest, and for the submis- 
sion to respondent of an essay on a selected subject upon the conclu- 
sion of the second tie-breaking contest. 

(4) Respondent mails and transmits to participants successfully 
completing the original contest congratulatory messages by special 
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delivery letter informing the contestant that he or she is tied with 
others for the highest award. 

(5) Respondent solicits from persons still engaged in said contests 
letters and writings commendatory of the contest and the manner in 
which it is conducted. 

(6) Respondent requests certificates and affidavits concerning the 
identity and originality of essays of contestants by registered letter 
in which respondent refers to the alleged high standing of the con- 
testant in the contest and offers to double the amount or value of the 
prize to be received by the contestant if the contestant will purchase 
an additional set of respondent’s books or publications. 

(7) Before any announcement as to the winners of prizes is made, 
respondent further solicits the purchase of additional books or pub- 
lications by telegrams and other special means of communication. 

Par. 4, By the use of said practices in connection with its puzzle con- 
tests, respondent has promoted and induced the purchase of said books 
or publications by representing and implying in substance as follows: 

(1) That at the close of the original contest, only a small number 
of persons were tied for the award of the first prize. 

(2) That the scarcity of contestants competing in the so-called 
first tie-breaking contest greatly enhanced the prospect that the con- 
testant participating therein and continuing to purchase respondent’s 
books or publications as required in connection therewith, will win 
the first prize or other valuable prize. 

(3) That while the successful completion of said first tie-breaking 
contest did not mean that the contestant has already won the first 
prize, it did mean that such contestant would win one of the prizes 
offered if he or she continued the purchase of respondent’s books or 
publications and solved the final group of tie-breaking puzzles. 

(4) That any contestant who successfully completed the final tie- 
breaking contest could double the amount of the cash prize or the 
value of such other prize, of which the contestant was the actual but 
unannounced winner, if he or she purchased an extra set of respond- 
ent’s books or publications. 

Par. 5. In truth and in fact, the foregoing representations and 
implications made by respondent are false, deceptive, and misleading 
in the following respects: ~ 

(1) At the close of the original contest, many thousands of persons 
were tied for the award of the first prize. 

(2) Many thousands of persons competed in the first tie-breaking 
contest, and the prospect that the contestant participating therein and 
continuing to purchase respondent’s books or publications would win 
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a prize was not enhanced by any scarcity of contestants engaged in it. 

(3) The successful completion of the so-called first tie- breaking 
contest did not assure the contestant of being awarded any prize al- 
though he or she continued to purchase respondent’s books or publica- 
tions and solved the final group of tie-breaking puzzles. 

(4) The contestant successfully completing the final tie-breaking 
contest is only one of thousands of contestants having the same stand- 
ing in the contest, and frequently there is not more than 1 chance in 
70,000 or 80,000 chances that such contestant can win a cash prize or 
other valuable prize, whether in the original amount offered or double 
such original amount or in any other amount. 

Par. 6. The aforesaid representations and implications made by 
respondent have the capacity and tendency to, and have, mislead and 
deceived members of the public by creating the erroneous and mistaken 
belief that such representations and implications are true, and have 
caused a substantial number of the public, acting upon such erroneous 
and mistaken belief, to engage in such contests and to purchase sub- 
stantial quantities of respondent’s books or publications in said 
commerce. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of the respondent, in which answer respondent admits all of 
the material allegations of fact set forth in said complaint and waives 
all intervening procedure and further hearing as to said facts; and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondent, Publishers Service Co., Inc., a 
corporation of ne State of New York, and its officers, lopiesdatdiapas. 
agents, and employees, directly or roth any corporate or other 
device in connection with the offering for sale, sale, and distribution 
of its said books or publications in commerce as Conmummencs) is defined 
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in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Selling or attempting to sell respondent’s books or publications 
by means of any sales plan or method of merchandising in connection 
with which it is falsely represented, either directly or by implication, 
that the opportunities of winning by a participant in a puzzle contest 
are enhanced or are greater than is actually the fact by the use of any 
of the following or similar representations: 

(a) That only a small number of persons are tied for the award of 
the first prize at the close of the original contest. 

(6) That the scarcity of contestants competing in the so-called first 
tie-breaking contest greatly enhances the prospect that the contestant 
participating therein and continuing to purchase respondent’s books 
or publications as required in connection therewith will win the first 
prize or other valuable prize. 

(c) That the successful completion of the first tie-breaking contest 
means that the contestant will win one of the prizes offered if he or 
she continues to purchase respondent’s books or publications and solves 
the final group of tie-breaking puzzles. 

(d) That any contestant who successfully completes the final tie- 
breaking contest can double the amount of the cash prize or the value 
of such other prize, of which the contestant is the actual but unan- 
nounced winner, if he or she purchases an extra set of respondent’s 
books or publications. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has com- 
plied with this order. 

Commissioner Mason not participating. 


136 FEDERAL TRADE COMMISSION DECISIONS 


Order 44F.T.C. 


In THE MATTER OF 


SCOTCH WOOLEN MILLS 


MODIFIED CEASE AND DESIST ORDER 
Docket 940. Aug. 29, 1947 


-Order modifying prior order in proceeding in question, May 1, 1945, 40 F. T. C. 
484, which required respondent, in connection with the offer, etc., of clothing 
and like merchandise in commerce, to cease and desist from using the word 
‘Mills” in its corporate or trade name, etc.; from representing, etc., that it 
makes the cloth used in its articles of clothing, etc. ; from representing in any 
manner that it owns, etc., any mills, ete., in which the cloth used in its 
clothing is produced; from using the word “Scotch,” etec., in its corporate 
or trade name when used to designate a business which deals principally in 
products not of Scotch origin; and from representing, etc., as “Scotch,” 
articles of clothing or materials therein which are not of such origin; 

‘So as to permit the use, as a corporate name, of the words “Scotch Tailors, Inc.,” 
provided that in immediate conjunction therewith, in prominent type, and 
upon each article and in all advertising matter, as therein specified, there 
is connected therewith a clear and conspicuous disclosure through use of the 
words ‘‘Made in the U. S. A.,” or otherwise that said articles and woolen 
materials are made in the United States; and so as to permit, in connection 
with said last-named corporate name, the slogan “Formerly Scotch Woolen 
Mills,” for a period of 2 years from the date of entry of the modified order; 
and also so as to permit use in the transaction of its business, of such 
‘stationery, envelopes, etc., which bear said name, “Scotch Woolen Mills,” 
as it may have on hand or on order, until exhausted, but no longer than 18 
months from the date of entry of modified order herein; and that said 
corporation may use such items and such slogans accordingly and for such 
respective periods of time. 


Before Mr. John W. Addison, trial examiner. 
Mr. R. P. Bellinger for the Commission. 
Mr. Isaac S. Rothschild, of Chicago, Ill., for respondent. 


MODIFIED ORDER TO CEASE AND DESIST 


This matter having heretofore been heard by the Federal Trade 
‘Commission, and the Commission having duly made and issued its 
findings as to the facts, conclusion and order to cease and desist dated 
May 1, 1945; and ; 

It appearing that a petition to review and set aside said order was 
filed by the respondent on June 22, 1945, in the United States Circuit 
Court of Appeals for the Seventh Circuit, and that thereafter the Com- 


mission certified and filed in said court a transcript of the entire rec- 
ord in this proceeding; and 
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It apearing that on August 1, 1947, counsel for respondent and the 
‘Commission entered into a stipulation, which was filed in this pro- 
ceeding in said court, providing, among other things, that respondent 
will dismiss its petition to review, and that immediately thereafter the 
Commission will enter herein its modified order to cease and desist 
embodying the terms of said stipulation; and 

It appearing that, on motion of counsel, for respondent, the United 
States Circuit Court of Appeals for the Seventh Circuit, on August 
15, 1947, dismissed the petition to review and ordered that the cease 
and desist order entered in this ‘cause on May 1, 1945, by the Federal 
Trade Commission be modified in accordance with the aforesaid 
stipulation; 

_ And the Commission, having further considered said matter and the 
record herein and being fully advised in the premises, now issues this 
its modified order to cease and desist: 

It is ordered, That respondent Scotch Woolen Mills, a eae 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of articles of clothing and like merchandise in 
commerce, as “commerce” is definied in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Using the word “mills,” or any other word or words of similar 
import or meaning, in its corporate or trade name or to designate, 
describe, or refer to its business; or representing or implying in any 
manner that it manufactures the cloth used in the articles of clothing 
sold or offered for sale by it; or representing or implying in any man- 
ner that it owns, operates, or controls any mills or manufacturing 
establishment in which the cloth used 1 in said articles of clothing is 
produced. 

2. Representing or implying in any manner that articles of clothing 
or materials therein which are not of Scotch origin are of Scotch 
origin: Provided, however, That this shall not be deemed to prohibit 
the respondent from using “Scotch Tailors, Inc.” as its corporate 
name: Provided further, That in immediate conjunction therewith, in 
prominent type, upon each article of clothing manufactured by re- 
spondent, and in all advertising matter of whatever nature referring 
directly or indirectly to said articels of clothing, there is connected 
with said corporate name a clear and conspicuous disclosure through 
use of the words “Made in the U.S. A.,” or otherwise, that the said 
articles of clothing, and woolen materials therein, are made in the 


United States. 
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Provided further, however, That if the corporate name “Scotch 
Tailors, Inc.,” is used by respondent, nothing herein contained shall 
prohibit respondent from using in connection therewith the slogan. 
“Formerly Scotch Woolen Mills” for a period of 2 years from the date 
of entry of this modified order, nor from using in the transaction of 
its business such stationery, envelopes, checks, order books, sample 
lines, labels, invoices, printed matter and supplies bearing the name 
“Scotch Woolen Mills” which it may now have on hand or on order,. 
until such items are exhausted, but not longer than 18 months from the 
date of entry of this modified order; and respondent may use such 
items and such slogan accordingly and for said respective periods. 
of time. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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Syllabus 


In THE Marrer oF 


EDWARD A. HOKE, DOING BUSINESS AS LANZETTE 
LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5401. Complaint, Nov. 14, 1945—Decision, Sept. 2, 1947 


Where an individual engaged in the interstate sale and distribution of a device 
intended for use in the removal of superfluous hair, designated “Lanzette’’— 

{a) Represented and*implied, through advertisements: in newspapers and other 
periodicals and in circulars, leaflets and other advertising literature, that 
through use of said device the growth of superfluous hair on the face and 
body would be permanently terminated and one would obtain a cleaner and 
lovelier complexion ; 

The facts being that while, used as directed, it might remove superfluous hair 
from the face and body, it would not permanently terminate the growth of 
such hair and would have no beneficial effect upon the skin in excess of 
producing a transient glow or ruddiness; and 

(b) Represented through statements in pamphlets and other advertising litera- 
ture that he absolutely guaranteed satisfaction to the purchasers of his 
device or the return of the purchase price; the purchaser to be the sole 
judge, his use of the device to be the test; and his decision not be ques- 
tioned, but all money paid by him to be refunded upon the return of the 
device ; 

The facts being he did not fulfill his promise, but, in anticipation of demands 
for refunds, had prepared and printed two different form letters which 
he sent to dissatisfied purchasers and in which he quibbled and attempted 
to evade his promises and guarantees; raising various questions in one, 
and, in the other, seeking to exchange the pad sent for ‘one especially 
prepared for you, which I think would overcome your objection to my 
method”; and while some of the claims were refunded in full, others were 
subjected to a charge ranging from $1.50 to $2, and still others denied with 
no refund whatever ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said representations were 
true, and by reason of such belief, into the purchase of substantial numbers 
of his said device: 

Held, That the aforesaid acts and practices were all to the prejudice and injury 
of the public, and constituted unfair and deceptive acts and practices in 
commerce, 


Mr. Clark Nichols for the Commission. 
Brown, Fou & Blumberg, of Chicago, Ill., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Edward A. Hoke, an indi- 
vidual trading as Lanzette Laboratories, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: | 

Paragrary 1. Respondent Edward A. Hoke is an individual trading 
and doing business under the name of Lanzette Laboratories, with his 
principal place of business and office located at 218 South Wabash 
Avenue, Chicago, Il. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the business of selling and distributing a device desig- 
nated “Lanzette” and designed for the removal of superfluous hair from 
the face and body. Respondent causes said device, when sold, to be 
transported from his place of business in the State of Illinois to pur- 
chasers thereof, located in various States of the United States other 
than the State of Illinois and in the District of Columbia. Respondent, 
at all times mentioned herein, has maintained, and now maintains, a 
course of trade in such device in commerce, between and among the 
various States of the United States and in the District of Columbia. 

Par. 8. In the course and conduct of his aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of false advertisements concerning his 
said device by the United States mails and by various other means in 
commerce, as commerce is defined in the Federal Trade Commission 
Act; and respondent has also disseminated and is now disseminating, 
and has caused and is now causing the dissemination of false advertise- 
ments concerning his said device by various means for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of his said device in commerce, as commerce is defined in the 
Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive repre- 
sentations contained in said false advertisements disseminated and 
caused to be disseminated as hereinbefore set forth, by the United 
States mails, by advertisements in newspapers and other periodicals, 


by circulars, leafiets, pamphlets and other advertising literature, are 
the following: 


LANZETTE LABORATORIES 14} 


139 Complaint 


* * * we know through the ages science has been seeking a way of relieving 
or avoiding ugly superfluous hair on women without the ols age or disagreeable- 
after affects. 

A Practical Solution of the Unwanted Hair Problem. LANZETTEH !—The really - 
Satisfactory method! A product guaranteed to remove every noticeable offend- 
ing hair—quickly, painlessly, harmlessly, easily and within the means of et 
woman. 

Now a rose tinted, happy future, relieved of unwanted hair troubles, lies before- 
you with LANZETTHE. 

Decide now to use LANZETTE to solve your hair problem. 

One by one, I exhausted every promise of either temporary or permanent 
relief, * * * Finally, after months of effort, after almost endless disappoint- 
ments, I found it! Yes, a method which solved my superfluous hair problem 
* * *, You can understand my heavenly bliss when I knew my future was- 
safe from all these soul-rendering horrors. * * * JI determined to devote my 
life to helping all others cursed with superfluous hair—to bring them my proven 
method of asssured satisfaction so they, too, might glory in the revelation of 
relief from unwanted hair. 

* * * and by destroying the hair papillae, it circumvents the growth of hair. 

Imagine my ecstasy as I looked into a glorious future, free of worry over: 
unwanted hair. 

Removes unwanted hair problem. 

Quite the contrary, the skin became softer and cleaner with this treatment. 

Leaves skin cleaner, softer, smoother-appearing. 


Through the use of the statements and representations hereinbefore- 
set forth, and others similar thereto, not set out herein, all of which 
purport to be descriptive of respondent’s device and of its effectiveness. 
in use, respondent represents and implies that through the use of his. 
device the growth of superfluous hair on the body and face will be- 
permanently terminated and that through the use of said device one 
will attain a cleaner and lovelier complexion. 

Par. 4. The aforesaid representations and advertisements are- 
grossly exaggerated, false, and misleading. In truth and in fact, the 
use of said product will not permanently terminate the growth of hate 
on the face or body and will have no beneficial effect upon the skin, in 
excess of producing a transient glow or ruddiness. 

Par. 5. In the course and conduct of his aforesaid business and for 
the purpose of promoting the sale of said device, in commerce, respond- 
ent has made other false, misleading, and deceptive representations. 
in pamphlets, circulars, and other advertising literature, circulated 
among prospective purchasers. Among and typical of such represen- 
tations are the following: _ 

You take no risk in sending for Lanzette on the 30-day trial offer as we abso-- 
lutely guarantee satisfaction or refund your money. You are the sole judge—we- 
take your word! 
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Lanzette! The real satisfying method. - A product guaranteed. Every notice- 
able, offending hair quickly, painlessly, harmlessly and easily removed, and within 
the means of any woman. 

This money-back guarantee protects you: 

We hereby guarantee that the Lanzette outfit will remove your superfluous hair 
to your complete satisfaction. If it fails you have the privilege of returning it 
at the end of 30 days and after receiving it we agree to return the purchase price 
you have paid. You agree to give Lanzette a fair trial during that period. You 
are the sole judge of satisfaction. (signed) Lanzette Laboratories, Inc. 

I offer to send you one of my Lanzette Hair-Removing outfits and guarantee 
you satisfaction or your money back. 

Yes, you must be satisfied. This is my persenal guarantee, backed by in- 
dividuals with 27 years business experience. All I ask of you is to use the Lan- 
zette outfit for 30 days.in good faith, according to my simple directions. If, after » 
using Lanzette for 30 days you no longer wish to keep the set, you may return 
it to me. Yours is the test. Yours the decision. Yours not a risk of any sort. 
You have no reason to hesitate as the little book shows you. 


Par. 6. Through the use of the statements and representations above 
set forth, and others of similar import, not set out herein, respondent 
absolutely guarantees satisfaction to purchasers of his device or the 
return of the purchase price; the purchaser is to be the sole judge of 
satisfaction; the purchaser’s use of the device is the test; the pur- 
chaser’s decision will not be questioned, but all money paid by the 
purchaser will be returned upon receipt by respondent of the returned 
device. 

Par. 7. The aforesaid representations and advertisements are false 
and misleading. In truth and in fact, respondent does not fulfill his 
promise of returning the money to unsatisfied customers, as he states 
in the above-quoted representations. In anticipation that some of 
his customers would want to take advantage of the above promises and 
guarantees, respondent prepared and had printed two different form 
letters which he intended to, and did, send to purchasers returning the 
device and demanding the return of the purchase price because they 
were unsatisfied. In these letters he quibbles and dissembles and 
attempts to evade the promises made in the above-quoted representa- 
tions, and states, in one of said form letters, in part as follows: 

Tell me briefly how you used Lanzette; how long each treatment, how often 
you used it ; did you press lightly or heavily ; did you rub fast or slowly, over large 


or small areas; and why you did not find it satisfactory? * * * Please be 


good enough to answer these questions at your earliest convenience. I am posi- 
tive it will be to your advantage to do so. 


In another of said letters he says: 


’ I note you are dissatisfied with Lanzette, but in justice to my method I would 
like to have the opportunity of exchanging the pad you had and sending you one 
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especially prepared for you, which I think would overcome your objection to my 
method. 

Respondent has a policy of making a charge against those returning 
the device on account of dissatisfaction, for his trouble in making the 
shipment and handling the same through his office and his loss of the 
device, because one that has been used cannot be resold. This charge . 
runs from $1.50 to $2, if and when any return of money is made. In 
some instances the use of the above-mentioned form letter discourages 
the claimant and no refund is necessary. 

Par. 8. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements and representations has had, and now has, the 
capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into an erroneous and mistaken belief that said 
statements and representations are true, and into the purchase of sub- 
stantial numbers of respondent’s device, by reason thereof. 

Par. 9. The aforesaid acts and practices of respondent as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 14, 1945, issued and sub- 
sequently served its complaint in this proceeding upon respondent 
Edward A. Hoke, trading as Lanzette Laboratories, charging him 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After respondent filed 
answer in this proceeding, a stipulation was entered into whereby it 
was stipulated and agreed that a statement of facts signed and exe- 
cuted by the respondent and by Daniel J. Murphy, assistant chief 
trial counsel for the Commission, subject to the approval of the Com- 
mission, may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint or in 
opposition thereto, and that the Commission may proceed upon said 
| statement of facts to make its report stating its findings as to the facts 
and its conclusion based thereon, and enter its order disposing of this 
matter without any intervening procedure or the presentation of 
argument or the filing of briefs. Thereafter, this proceeding regu- 
_ larly came on for final hearmg before the Commission on the said 
complaint, answer, and stipulation, said stipulation having been ap- 
| proved, accepted, and filed; and the Commission, having duly con- 
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sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


_ Paracrarn 1. Respondent Edward A. Hoke is an individual trad- 

ing and doing business under the name of Lanzette Laboratories, with 
his office and principal place of business at 218 South Wabash Ave- 
nue, Chicago, Ill. He is now, and for several years last past has 
been, engaged in the sale and distribution of a device designated “Lan- 
zette” intended for use in the removal of superfluous hair from the 
face and body. 

Par. 2. In the course and conduct of his aforesaid business, re- 
spondent has caused, and causes, said device, when sold, to be trans- 
ported from his place of business in the State of Illinois to purchasers 
thereof located in various States of the United States other than the 
State of Illinois and in the District of Columbia. At all times men- 
tioned herein respondent has maintained, and now maintains, a course 
of trade in said device in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In carrying on his aforesaid business, respondent has dis- 
seminated, and has caused the dissemination of, false advertisements 
concerning his said device by the United States mails and by various 
other means in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, and respondent has also disseminated, and 
has caused the dissemination of, false advertisements concerning said 
device by various means for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of his said device 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. Among and typical of the false, misleading, and deceptive 
representations contained in said false advertisements disseminated 
and caused to be disseminated, as hereinbefore set forth, by the United 
States mails, by advertisements in newspapers and other periodicals, 


by circulars, leaflets, and other advertising literature, are the 
following: 


* * * we know that through the ages science has been seeking a way cf 


relieving or avoiding ugly superfluous hair on women without the harmful or 
disagreeable after effects. 
* * * * * * * 
A Practical Solution of the Unwanted Hair Problem. LANZETTE !—The really 
satisfactory method! A product guaranteed to remove every noticeable offending 
hair—quickly, painlessly, harmlessly, easily and within the means of any woman. 


* * * * * * * 
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, Now a rose tinted, happy future, relieyed of unwanted hair troubles, lies before 
you with LANZETTE. 


* cS * * * * * 
Decide now to use LANZETTE to solve your hair problem. 
* * * * * * * 


One by one, I exhausted every promise of either temporary or permanent 
relief. * * * Finally, after months of effort, after almost endless disappoint- 
ments, I found it! ‘Yes, a method which solyed my superfluous hair prob- 
lem * * *. You can understand my heayenly bliss when I knew my future 
was Safe from all these soul-rendering horrors. * * * JI determined to devote 
my life to helping all others cursed with superfluous hair—to bring them my 
proven method of assured satisfaction so they, too, might glory in the revelation 
of relief from unwanted hair. 


= * * * * * * 
* * * and by destroying the hair papillae, it circumvents the growth of hair. 
* * * * * * \ * 


Imagine my ecstacy as I looked into a glorious future, free of worry over un- 
wanted hair. 


* * * * * * * 
Removes unwanted hair problem. 

* * * ** * * 9 
Quite the contrary, the skin became softer and cleaner with this treatment. 

% * * * * * * 


Leaves skin cleaner, softer, smoother-appearing. 


Par. 4. Through the use of the foregoing statements and representa- 
tions, all of which purport to be descriptive of respondent’s device and 
of its effectiveness in use, respondent represents and implies that 
through the use of said device the growth of superfiuous hair on the 
face and body will be permanently terminated and that through the 
use of said device one will obtain a cleaner and lovelier complexion. 
Such representations and advertisements are false and misleading. 
While the device, if used as directed, may remove superfluous hair 
from the face and body, in truth and in fact it will not permanently 
terminate the growth of hair on the face or body and will have no 
beneficial effect upon the skin in excess of producing a transient glow 
or ruddiness. 

Par. 5. In the course and conduct of his aforesaid business, and for 
the purpose of promoting the sale of his said device in commerce, 
as aforesaid, respondent has made other false, misleading, and decep- 
tive representations in pamphlets, circulars, and other advertising 
literature circulated among prospective purchasers in the manner 
aforesaid. Among such representations are the following: 


You take no risk in sending for Lanzette on the 30-day trial offer as we ab- 
solutely guarantee satisfaction or refund your money. You are the sole judge— 


i} we take your word! 


* * * * * * * 
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Lanzette! The real satisfying method. A product guaranteed. Every notice 
able, offending hair quickly, painlessly, harmlessiy and easily removed, and 
within the means of any woman. 


a * * * * * Lo 
This money-back guarantee protects you. 
* es * * e * * 


We hereby guarantee that the Lanzette outfit will remove your superfluous ~ 
hair to your complete satisfaction. If it fails you have the privilege of returning 
it at the end of 30 days and after receiving it we agree to return the purchase price 
you have paid. You agree to give Lanzette a fair trial during that period. You 
are to be the sole judge of satisfaction. (Signed) Lanzette Laboratories, Inc. 

* a * * * 

I offer to megan one of my Lanzette Hair-Removing outfits and guarantee you 
satisfaction or your money back. 

Py * * * * * * ; 

Yes, you must be satisfied. This is my personal guarantee, backed by individ- 
uals with 27 years business experience. All I ask of you is to use the Lanzette 
outfit for 30 days in good faith, according to my simple directions. If, after 
using Lanzette for 30 days you no longer wish to keep the set, you may return 
it tome. Yours is the test. Yours the decision. Yours not a risk of any sort. 
You have no reason to hesitate as the little book shows you. 

Par. 6. Through the use of the statements and representations set 
forth in the preceding paragraph, and others of similar import not set 
out herein, respondent absolutely guarantees satisfaction to the pur- 
chasers of his device or the return of the purchase price; the purchaser 
is to be the sole judge of satisfaction; the purchaser’s use of the device 
is the test; the purchaser’s decision will not be questioned, but all 
money paid by the purchaser will be refunded by the respondent upon 
the return of the device. 

Par. 7. The aforesaid representations arid advertisements are fae 
and misleading. In truth and in fact, respondent in some cases did 
not fulfill his promise of returning money paid for the device to dis- 
satisfied customers. In anticipation that some of his customers 
would wish to take advantage of the promises and guarantees made, 
respondent prepared and had printed two different form letters which 
he sent. to purchasers who returned the device and demanded the re- 
turn of the purchase price because they were dissatisfied. In these 
letters respondent quibbles and attempts to evade the promises and 
guarantees made. In one of said form letters respondent states in part 
as follows: 


Tell me briefly how you used Lanzette; how long each treatment, how often 
you used it; did you press lightly or heavily; did you rub fast or slowly, over 
large or small areas; and why you did not find it satisfactory? * * * Please 
be good enough to answer these questions at your earliest convenience, I am 
positive it will be to your advantage to do so. 
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In the other of said letters respondent said, in part: 


I note you are dissatisfied with Lanzette, but in justice to my method I would 
like to have the opportunity of exchanging the pad you had and sending you one 
especially prepared for you, which I think would overcome your objection to my 
method. 

In some cases respondent made a charge against those who returned 
the device on account of dissatisfaction. This charge ranged from 
$1.50 to $2, if and when any return of money was made. Some of the 
claims submitted by purchasers because of dissatisfaction were re- 
funded in full by respondent, some claims were subjected to the afore- 
said charge of $1.50 to $2, and some were denied and no part of the 
purchase price refunded. 

Par. 8. The use by respondent of the aforesaid false, misleading. 
and deceptive statements and representations has, and has had, the 
capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that said 
statements and representations are true, and by reason of such belief, 
into the purchase of substantial numbers of respondent’s device. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into between the 
respondent herein and Daniel J. Murphy, Assistant Chief Trial Coun- 
sel for the Commission, which provides, among other things, that 
without further evidence or other intervening procedure the Com- 
mission may make its findings as to the facts and conclusion and 
enter its order disposing of the proceeding, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act: 

I. [t is ordered, That respondent Edward A. Hoke, trading as 
Lanzette Laboratories, or under any other name, his representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution 
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of his device designated “Lanzette,” or any device or substantially 
similar character, whether sold under the same name or any other 
name, do forthwith cease and desist from directly or indirectly : 

A. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

1. That said device will permanently terminate the growth of super- 
fluous hair on the face or body of the user. 

2. That the use of said device will have any beneficial effect upon 
the skin of the user in excess of producing a transient glow or 
ruddiness. 

B. Disseminating or causing to be disseminated, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of said device in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which contains any of the representations prohibited in paragraph 
A above. 

II. It ts further ordered, That respondent Edward A. Hoke, trad- 
ing as Lanzette Laboratories, or under any other name, his repre- 
sentatives, agents, or employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and 
distribution in commerce, as “commerce” is defined in the Federal 
_ Trade Commission Act, of a device for the removal of superfluous 
hair from the face or body, do forthwith cease and desist from: 

A. Representing that the purchase price of such device will be 
refunded to any dissatisfied customer unless such refunds are in fact 
made. 

B. Misrepresenting in any manner the terms or conditions upon 
which refunds of all or any part of the purchase money paid for 
said device will be made. 

III. /é is further ordered, That the respondent shall, within 60 
days after service upon him of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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SIEGEL & ALENIKOFF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 4824. Conplaint, Aug. 26, 1942—Decision, Sept. 3, 1947 


Where two partners engaged in the manufacture and interstate sale and distribu- 
tion of coats and other garments for women— 

(a) Represented that certain coats, to which they attached labels bearing the 
words “Alaska. Karakul” and which were so manufactured that in outward 
appearance they resembled lamb peltries, were made of the peltries of the 
young of the Karakul breed of sheep; and through use of the words “Afghan- 
Lam” on other coats, that they were made of lamb peltries; 

The facts being that the fabrics involved had a mohair pile and a wool pile, re- 
spectively, on a cotton back, which was fully covered by the lining of the coat 
So that only the pile face of the fabric was available for inspection by a 
prospective purchaser ; 

(0) Represented through use of the words ‘Imported Mohair” and a depiction 
of a shepherd and a sheep on the principal label attached to another type of 
coat, and through use of words “Exclusive Afghan-Kurl of Imported Wool” 
on a fourth type, and through failure adequately to disclose otherwise the 
content of the fabric concerned, that the garment in question was all wool; 

When in fact the fabrics concerned were made of mohair pile and wool pile, 
respectively, on a cotton back and consisted, as disclosed by a separate tag 
attached to the coats, of about 62 percent mohair and 88 percent cotton in 
the first case, and about 65 percent wool and 35 percent cotton in the second, 
the backs concealed, as in the case of the other garments, by the lining; 

(c) Represented through designations ‘“‘Silver-Krimma,” and “Marjhan Fabric,” 
respectively, displayed on certain coats, the fabrics of which were so made 
as to give them the appearance and feel of wool and the composition of which 
was not disclosed, that garments in question were composed entirely of wool; 
notwithstanding the fact that fabrics concerned were made of a rayon pile, 
with the appearance and feel of wool, on a cotton back concealed by the 
garments’ linings ; 

With effect of misleading and deceiving members of the purchasing public into 
the erroneous beliefs that garments aforesaid were made of lamb peltries or 
of fabrics composed entirely of wool, and with the result of inducing their 
purchase by reason of the erroneous beliefs so engendered : 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce. 


Before Ur. John W. Addison, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 
Mr. Leopold Bleich, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Joseph Henschel, 
Jacob Siegel, and Philip Alenikoff, individually and as copartners 
trading as Siegel & Alenikoff, hereinafter referred to as the respond- 
ents, have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrary 1. The respondents, Joseph Henschel, Jacob Seigel, and 
Philip Alenikoff are copartners doing business under the firm name 
of Siegel & Alenikoff and having their principal place of business at 
520 Eighth Avenue in the city of New York, State of New York. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been, engaged in the business of manufacturing and selling 
women’s textile coats and other garments. Respondents cause said 
products when sold to be transported from their place of business in 
the State of New York to the purchasers thereof at their respective 
points of location in various other States of the United States and in 
the District of Columbia. Respondents maintain, and at all times 
mentioned herein have maintained, a course of trade in their said prod- 
ucts in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. The word “Karakul” when applied to and used in connection 
with coats, cloaks, and similar garments for women indicates to and 
is accepted by the purchasing public as meaning that the garments 
to which said name is applied are made from the peltries of the young 
of the karakul breed of sheep originally found in the Bokharan region 
of Russia. 

Rayon is a chemically manufactured fiber or fabric which may be so 
manufactured as to simulate wool. When manufactured to simulate 
wool it has the appearance and feel of wool. By reason of these quali- 
ties, rayon, when manufactured to simulate wool and not designated 
as rayon is, by the purchasing public, practically indistinguishable 
from wool. Products made from rayon resembling wool and not 
described as rayon are accepted by the public as wool even though such 


products may not be designated by terms representing or implying 
that they are wool. 
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Par. 4. In the course and conduct of their aforesaid business, re- 
spondents sell and offer for sale, among others, coats and other gar- 
ments designated by the following names: 

“Silva-Krimma,” “Alaska Karakul,” “Marjhan Fabric,” “Shepherd 
Fabric,” “Afghan-Lam,” and “Afghan-Kurl.” 

The respondents attach to the said coats and garments described as 
“Silva-Krimma” labels bearing the words “Silva-Krimma,” together 
with a picturization of two sheep, which labels fail to disclose the 
rayon content of said coats and garments. By failing to disclose the 
rayon content of said coats and garments, which have the appearance 
and feel of wool, and by the use of the picturization of two sheep as 
heretofore alleged, respondents represent that said coats and garments 
are composed entirely of wool. Said representation is false and mis- 
leading. In truth and in fact said coats and garments are not com-— 
posed of wool but are made of a rayon pile sewed on a cotton backing. 

Respondents attach to said coats and garments described as “Alaska 
Karakul” labels bearing the words “Alaska Karakul,” and thereby 
represent that the coats and garments so described are made from 
the peltries of the young of the karakul breed of sheep. Said repre- 
sentation is false and misleading. Said coats and garments are not 
made from the peltries of the young of the karakul breed of sheep or 
from any other peltries, but are made of a wool pile sewed on a cotton 
backing. 

_ Respondents attach to said coats and garments described as “Marj- 
han Fabric” a label which fails to disclose the rayon content of said 
coats and garments. By failing to disclose said rayon content re- 
spondents represent that said coats and garments, which have the 
appearance and feel of wool, are wool. Said representation is false 
and misleading. Said coats and garments are not wool, but are com- 
posed of a rayon pile sewed on a cotton backing. 

Said coats and garments described as “Shepherd Fabric” are made 
of a rayon pile on a cotton backing. Respondents fail in any way 
to disclose the rayon content of said coats and garments and attach 
to them a label bearing the words “Shepherd Fabric” and a picturiza- 
tion of a shepherd and a sheep, and the words “Imported Mohair.” 
Respondents fail to disclose the cotton content of said Shepherd 
Fabric coats and garments on said labels, or in any other way except 
on a separate tag attached to said garments and marked “62% Mohair, 
38% Cotton.” By failure to disclose the rayon content of said coats 
and garments described as “Shepherd Fabric,” which resemble wool, 
and-by the use-of the representation of a shepherd and of a sheep 


152 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 44¥F.T.C. 


and of the words “Imported Mohair” as heretofore alleged, and by 
failure to disclose the cotton content thereof on the labels attached 
thereto, respondents represent that such coats and garments are all 
wool and are made from imported mohair wool. Said representations 
are false and misleading. In truth and in fact said shepherd fabric 
coats and garments are not made from imported mohair wool or 
from any other kind of mohair wool or from wool of any kind but 
are composed of a rayon pile on a cotton backing. 

The said coats and garments known as “Afghan-Lam” are made 
of a wool pile on a cotton backing. Respondents attach to said coat 
and garments labels bearing the words “Afghan-Lam of Imported 
Wool.” By use of the coined phrase “Afghan-Lam” respondents 
represent that the coats and garments so labeled are made from the 
" peltries of lambs. Said representation is false and misleading. Said 
Afghan-Lam coats and garments are not made from the peltries of 
lambs or from any other peltries. 

The said coats and garments known as “Afghan Kurl” are made of 
wool and a substantial portion of cotton. Respondents attach to said’ 
coats and garments a label bearing, among other things, the unquali- 
fied words “Of Imported Wool.” Respondents fail to disclose on said 
label or elsewhere the cotton content of said Afghan Kurl coats and 
garments except on separate tags attached to said coats and garments 
and marked “68% Wool, 32% Cotton.” By failing to disclose the cot- 
ton content of said coats and garments described as “Afghan Kurl” 
on the label attached thereto, and by use of the words “Of Imported 
Wool” on said labels, respondents represent that said Afghan Kurl 
coats and garments are pure wool. Said representation is false and 
misleading. In truth and in fact, said Afghan Kurl coats and gar- 
ments are not pure wool, but are composed of a substantial portion of 
cotton. 

Par. 5. The acts and practices of the respondents as herein set forth 
have the tendency and capacity to, and do, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that said representations and statements are true. On 
account of these erroneous beliefs a number of the consuming and pur- 
chasing public purchases a substantial volume of respondents’ products. 

Par. 6. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and ‘practices in commerce within the intent 
and meaning of the Federal: Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 


_ the Federal Trade Commission on August 26, 1942, issued and sub- 


sequently served its complaint in this proceeding upon respondents 
Joseph Henschel, Jacob Siegel, and Philip Alenikoff, individually 
and as copartners trading as Siegel & Alenikoff, charging them with 
the use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. After the issuance of said complaint 
and the filing of respondents’ answer thereto, testimony and other evi- 
dence were introduced before an examiner of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, certain stipulated facts and a nunc pro tunc amendment 
thereto (respondents having waived a report by the trial examiner, the 
filing of briefs, and oral argument) ; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Joseph Henschel, Jacob Siegel, 
and Philip Alenikoff, are copartners doing business under the firm 
name of Siegel & Alenikoff, having their principal place of business at 
500 Seventh Avenue, New York, N. Y. They are now, and for a 
number of years last past have been, engaged in the manufacture, sale, 
and distribution of coats and other garments for women. 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondents cause their coats and other garments, when sold, to be trans- 
ported from their place of business in the State of New York to the 
purchasers thereof at their respective points of location in various 
other States of the United States and in the District of Columbia, and 
maintain, and have maintained, a course of trade in said products 
between and among various States of the United States and in the 
District of Columbia. 

Par. 3. Among the types of women’s coats sold and distributed by 
respondents as aforesaid is one designated as “Alaska Karakul”and 
another designated as “Afghan-Lam.” The coats described as 
“Alaska Karakul” are made of a textile fabric which has mohair pile 
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on a cotton back, and a sample of this fabric appears in the record as 
Commission exhibit 3. The coats described as “Afghan-Lam” are 
made of a textile fabric which has wool pile on a cotton back, and a 
sample of this fabric appears in the record as Commission exhibit 8—A. 
These fabrics are so manufactured that in outward appearance they 
resemble lamb peltries. Respondents’ coats made of these fabrics are 
lined so that the back of the fabric of which the coat is made is fully 
covered and only the pile face of the fabric is available for inspection 
by a prospective purchaser of such a coat. Respondents attach to 
coats made of these fabrics labels bearing the words “Alaska Karakul” 
and “Afghan-Lam,” respectively, and thereby represent in the case of 
“Alaska Karakul” that such coats are made of the peltries of the young 
of the Karakul breed of sheep. The word “karakul,” when applied to 
women’s coats, indicates to and is accepted by the purchasing public 
as meaning that the garments are made from the peltries of the young 
uf the karakul breed of sheep originally found in the Bokharan region 
of Russia. In the case of the coats labeled “Afghan-Lam,” respond- 
ents thus represent that such coats are made of lamb peltries. 
Respondents’ said representations have the capacity and tendency to 
mislead and deceive members of the purchasing public into the erro- 
neous belief that such garments are made from the peltries of lambs. 

Par. 4. Another type of coat sold and distributed by respondents 
is one described as “Shepherd Fabric.” These coats are made of a 
textile fabric, a sample of which appears as Commission exhibit 7—A, 
and respondents have placed on such coats a label reading “Exclu- 
sive * * * Shepherd Fabric * * * Imported Mohair,” to- 
gether with a depiction of a shepherd and a sheep. This fabric is made 
of mohair pile on a cotton back and consists of about 62 percent 
mohair and 388 percent cotton. As in the case of other coats sold by 
respondents, these coats are also lined so that when offered for sale 
the back of the fabric is not available for inspection by members of the 
purchasing public. Respondents attach to such garments a separate 
tag marked “62% mohair, 38% cotton.” By means of the words “Im- 
ported Mohair” and a depiction of a shepherd and a sheep on the 
principal label and the failure to disclose the cotton content of said 
fabric except to the extent and in the manner stated, respondents 
represent that said garment is all wool. Such representations have 
the capacity and tendency to confuse, mislead, and deceive members of 
the purchasing public into the erroneous belief that such coats are 
made of a fabric composed entirely:-of wool: 

Par. 5. Another type of coat sold and distributed by respondents is 
one designated as “Afghan-Kurl.” Coats of this type are made of the 
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fabric a sample of which appears as Commission exhibit 8-A and 
which is composed of wool pile on a cotton back. The fiber content 
of this fabric is approximately 65 percent wool and 35 percent cotton, 
Respondents’ coats made of this fabric are lined so that the back of the 
fabric is not available for inspection by members of the purchasing 
public, and respondents place on such coats a label reading “Exclusive 
Afghan-Kurl of Imported Wool.” By means of these labels, respond- 
ents represent that the fabric is all wool. Respondents do not disclose 
the cotton content of said fabric except on separate tags attached to 
said garments marked “68% wool, 32% cotton.” The aforesaid rep- 
resentation that the product is “imported wool” and the failure to dis- 
close the cotton content thereof, except to the extent and in the manner 
stated, has the capacity and tendency to confuse, mislead, and deceive 
members of the public into the erroneous belief that such garments are 
composed entirely of wool. 

Par. 6. Respondents sell and distribute other coats, some of which 
are designated as “Silva-Krimma” and “Marjhan Fabric,” respectively. 
The coats described as “Silva-Krimma” are made of fabric a sample of 
which appears in the record as Commission exhibit 1, and the coats 
designated “Marjhan Fabric” are made of fabric a sample of which 
appears in the record as Commission exhibit 6-A. Both of these fab- 
rics are made of rayon pile on a cotton back and respondents place in 
the coats made of these fabrics labels reading “Exclusive Silva- 
Krimma” with a depiction of two sheep, and “Marjhan Fabric Ex- 
clusive,” respectively. The rayon used in these fabrics has been so 
made and the fabrics so manufactured as to give them the appearance 
and feel of wool. Respondents’ coats made of these fabrics are so 
lined that when offered for sale the back of the fabric used is covered 
and not available for inspection by members of the purchasing public 
and is thus practically indistinguishable from wool. By means of the 
aforesaid labels and by means of the failure of respondents to disclose 
that these fabrics, which have the appearance and feel of wool, are in 
substantial part made of rayon, respondents falsely represent that they 
are composed entirely of wool. These practices have the capacity and 
tendency to mislead and deceive, and have in fact misled and deceived, 
members of the purchasing public into the erroneous belief that gar- 
ments made of these fabrics are composed entirely of wool. As a 
result of the acts and practices set out in this and in preceding para- 
graphs hereof, and the erroneous beliefs engendered thereby, members 
of the public have been induced to purchase substantial numbers of 
respondents’ said products. 
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The aforesaid acts and practices of respondents are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony and other evidence taken before an examiner of the Com- 
mission theretofore duly designated by it, and certain stipulated facts 
(a report by the trial examiner, briefs, and oral argument having been 
waived), and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions © 
of the Federal Trade Commission Act: 

It is ordered, That respondents Joseph Henschel, Jacob Siegel, and 
Philip Alenikoff, trading as Siegel & Alenikoff or under any other 
name, individually or collectively, their representatives, agents, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of coats or 
other garments in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Using the words “Karakul,” “A fghan-Lam,”-or any other word or 
words indicative of animal peltries, to designate, describe, or refer 
to any coat or other garment which is not in fact made from peltries of 
the animal named: Provided, however, That when used to designate, 
describe, or refer to a coat or other garment made of a textile fabric 
manufactured in such manner as to resemble the peltry of the animal 
named, such word or words may be used if immediately accompanied 
by another word or words equally conspicuous and clearly disclosing 
that the fabric of which such coat or other garment is made is merely 
an imitation of the peltry of the animal named; as, for example, “Imi- 
tation karakul.” 

2. Representing in any manner or by any means that coats or other 
garments made from a textile fabric are made from animal peltries, 

3. Advertising, offering for sale, or selling coats or other garments 
composed in whole or in part of rayon made to resemble wool, or having 
the appearance and feel of wool, without clearly disclosing such rayon 
content, and when composed in part of such rayon and in part of other 


fibers or materials, without clearly and accurately disclosing each con- 
stituent fiber or material, including the rayon. 


SIEGEL & ALENIKOFF 157 
149 Order 


4. Using the unqualified words “imported wool,” or depictions of a 
sheep or a shepherd, to designate, describe, or refer to any garment 
composed in whole or in part of fibers other than wool; or representing 
in any manner that any garment composed in part of fibers other than 
wool is composed entirely of wool. 

It is further ordered, That nothing contained in this order shall be 
construed as limiting any applicable provisions of the Wool Products 
Labeling Act of 1939 or the rules and regulations promulgated there- 
under. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THe MaArrTer oF 


KETCHIKAN PACKING COMPANY AND WM. H. STANLEY, 
ING. (NAMED IN THE COMPLAINT AS WILLIAM H. 
STANLEY, INC.) 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECTION (c) OF SECTION 2 OF AN ACT OF CONGRESS APPROVED 
OCTOBER 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5164. Complaint, May 23, 1944—Decision, Sept. 3, 1947 


Where a corporation engaged in Ketchikan, Alaska, and with sales office in 
Seattle, Wash., in the canning of salmon and in the interstate sale and 
distribution of its said product to, among other purchasers, a New York, 
and a Norfolk, distributor of food products, under a practice and course of 
action by which a shipment was invoiced on its stationery as ‘“‘sold to” the 
one or the other, and was released at destination upon payment of the draft 
attached to the bill of lading, and any loss following shipment was borne by 
said distributors; and it had no knowledge or interest, at the time of ship- 
ment, as to whether or not said distributors had sold all or any of the products 
to others— 

(a) Granted and allowed to said distributors, and to other purchasers, brokerage 
fees or commissions which usually amounted to 5 percent of the net sales 
price of each order of canned salmon purchased ; and 

Where said New York distributor, obtaining a substantial portion of its sea-food 
products from packers and distributors in the various States, including 
aforesaid packer of canned salmon, under a course of action and practice 
by which, following its securing of the product in question upon payment 
of the draft attached to the bill of lading, it dealt with such products in all 
respects as its own property and subject to its full and complete control; 
storing the same in public warehouses in its name, using the warehouse 
receipts as collateral for bank loans on its own account, insuring the mer- 
chandise in its own name and at its own expense, and reselling the same in 
its own name and under its registered trade-marks and private brands— 
which it supplied to the packer or distributor concerned—to such purchasers 
and at such prices and upon such terms as it desired— 

(b) Received and accepted from aforesaid packer of canned salmon, and from 
other sellers, brokerage fees or commissions which amounted, as above set 
forth, usually to 5 percent of the net sales price of each order in the case 
of the salmon purchases, and varied from 3% percent to 5 percent of the 
net sales price of other sea-food products purchased; accomplished usually 
through deducting the amount of the brokerage fee or commission from the 
sales price of the products sold, on the face of the invoice: 

Held, That the granting and allowance by said salmon packer, and the receipt 
and acceptance by said New York distributor, of brokerage fees, commissions 
or allowances as above set forth, constituted violations by them of subsec- 
tion (c) of section 2 of the Clayton Act as amended. 


In a proceeding in which the allowance of brokerage fees or commissions by a 
salmon packer to a distributor, upon shipments of its products to said dis- 
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tributor, was challenged as a violation of subsection (c) of section 2 of the 
Clayton Act as amended, as was said distributor’s receipt and acceptance of 
such fees or commissions from said packer and other sellers of sea-food 
products; and in which it appeared, among other things, that said packer, 
upon shipment of the products, invoiced them as “sold to” said distributor 
and had no knowledge or interest as to whether the distributor sold any 
or all of the products to others, and, after payment of the sight draft at- 
tached to the bill of lading, had no further control or dominion over the 
products—which were stored, insured, and resold largely under the dis- 
tributor’s private and advertised marks and brands, as supplied to the 
packer, and otherwise dealt with in all respects as said distributor’s own 
products: 

The Commission was of the opinion—as respects the contention of both said 
packer and said distributor that the relationship between the parties was 
that of principal and broker and that the provision by the latter and an- 
other distributor consignee of warehouse facilities, and their sales activities, 
constituted services rendered to the principal, i. e., the packer, in the sale 
and distribution of its products—-that such claim was not tenable, and that 
while. in certain transactions, such a relation might obtain and said dis- 
tributor might represent other packers as a broker or sales agent for which 
brokerage was paid and received in legitimate transactions, in transactions 
herein concerned the record clearly demonstrated that said packer had 
sold to said New York and other distributors, directly and for their own 
accounts, substantial quantities of canned salmon, and that said distrib- 
utor had purchased from said and other packers and distributors, in its 
own name and for its own account, in transactions in which it did not 
function as a broker, substantial quantities of canned salmon and other 
sea-food products; and 

. Further found that any and all services performed by said distributor, or by 
any of the other distributors involved in such purchases, were services 
rendered to said New York or other distributor as purchaser, owner, and 
subsequent seller of the products, and not services rendered to the packer 
or distributor from whom the products were purchased. 


Before Ur. John L. Hornor, trial examiner. 

Mr. Edward 8S. Ragsdale for the Commission. 

Padden & Moriarty, of Seattle, Wash., for Ketchikan Packing Co. 
Mr. Jay Bowerman, of Portland, Oreg., for William H. Stanley, 


Ine. 
CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of subsection (c) of section 
2 of the Clayton Act (U.S. C. title 15, sec. 13), as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its com- 
plaint, stating its charges with respect thereto as follows: 
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Paracrapu 1. Respondent Ketchikan Packing Co. is a corporation 
organized and existing under the laws of the Territory of Alaska, with 
its principal office and place of business located in the city of Ketchi- 
kan, Territory of Alaska, where it has engaged and is engaged in the 
business of canning and packing canned salmon, which are thereafter 
shipped to Seattle, Wash., where the respondent maintains a general 
sales office, for labeling, warehousing, distribution, and sale. This 
respondent is hereinafter designated as the respondent seller. 

Par. 2. The respondent seller, since June 19, 1936, has engaged in 
the business of distributing and selling canned salmon, in its own 
name, and for its own account, for resale; to promote such sales and 
to distinguish its canned salmon from the canned salmon sold by 
competitors, respondent seller utilizes registered trade-marks or 
brands, which brands are generally known to the trade as packers’ or 
sellers’ brands, as distinguished from the trade-marks or brands 
utilized by buyers, which brands are generally known to the trade 
as buyers’ brands or private brands. 

The respondent seller’s brands are utilized by it to identify its 
canned salmon in the consumer’s mind so that respondent seller may 
establish a market for its branded products and enhance and maintain 
the resulting benefits of consumer acceptance and good will created 
by its products. 

The respondent sells and distributes its canned salmon under its 
own registered brands “Nemo,” “Sea,” and “K. P. Co.,” and also sells © 
and distributes such products under the private brands of its buyers 
and also under the private brands of its buyers’ customers. 

Par. 8. The respondent seller, since June 19, 1936, has distributed 
and sold and distributes and sells its canned salmon through direct 
sales to certain buyers, who are paid commissions or brokerage fees 
on purchases made by them in their respective names and for their 
respective accounts, and the respondent seller’s method of distribution 
and sale to them, as hereinafter illustrated, is representative of the 
distribution and sales methods of a number of west coast packers. 

Such buyers customarily designate themselves as “brokers,” “mer- 
chandise brokers,” or ag “primary distributors,” although they are 
ssa ap ise” or'ciacin tn PrckdAo oud ea TE 
stomarily operate by plac- 
ing orders for merchandise with those sellers, and only with those sell- 
ee will grant and pay them commissions or brokerage fees on 

n purchases, including purchases under their own private 
brands. Some of such buyers are large-scale buyers and sellers of mer- 
chandise distributed under their own private brands, which brands 
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usually show the name and address of the buyer but not of the packer, 
and identifies the merchandise as being the product of the respective 
buyer who owns the label. 

Such buyers place their orders for merchandise with respondent 
seller and other sellers, who, on receiving and accepting such orders, 
deliver the merchandise to a common carrier for delivery, but require 
that the buyer pay the purchase price as a condition precedent to the 
delivery of the merchandise. If such merchandise is lost or damaged 
in transit, such buyers file claims in their own names and collect dam- 
ages from the carrier for their own account. 

On receipt of the merchandise, such buyers insure such merchandise 
and warehouse it in their own warehouses or in public warehouses, and 
thereafter generally utilize the warehouse receipts covering the mer- 
chandise, together with the insurance contract, as collateral or security 
to obtain bank loans. 

Such buyers mask these operations under the fictionalized designa- 
tion of “brokers,” “merchandise brokers,” or “primary distributors,” 
for the sole purpose of coloring the name and method of their operation 
in order to collect commissions or brokerage fees from respondent 
seller and other sellers who will pay such buyers commissions or broker- 
age fees on their own purchases, notwithstanding the fact that it is well 
known to be the custom of such buyers to invoice and sell such mer- 
ehandise in their own names, for their own accounts, at their own 
prices, and on their own terms, and to assume full and complete credit 
risks. 

Par. 4. Respondent William H. Stanley, Inc., is a corporation organ- 
ized and existing under’ the laws of the State of New York with its 
principal office and place of business located at 103 Hast One hundred 
and twenty-fifth Street, New York, N. Y. Since June 19, 1936, it has 
engaged in the business of buying for resale and selling for its own 
account and in its own name, canned salmon and other sea-food prod- 
ucts and is one of the largest exclusive purchasers of sea-food products 
in the United States. This respondent’s method of purchase and sale, 
as herein illustrated, is generally representative of the purchase and 
sales methods of a number of the respondent seller’s other buyers. This 
respondent at various periods since June 19, 1936, has utilized at its 
own expense considerable space in many public warehouses located in 
various sections of New York City and the States of New York and 
New Jersey, to store in its own name and for its own account its large, 
extensive, and valuable stock of salmon and other sea-food products. 
This respondent is hereinafter designated as respondent buyer. 
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Par. 5. The respondent buyer since June 19, 1936, to promote its 
sales of canned salmon and other sea-food products, to establish a de- 
mand and create good will for its own private brands of salmon and 
other sea-food products, and to build up a business in its own name 
and for its own account under its own private brands as distinguished 
from the various packers’ brands of salmon and other sea-food products 
it buys and sells, has utilized several registered trade-marks as brands. 

Some of the respondent buyer’s private brands are: Alasker, Fish 
Net, Sea Spray, Servmor, Eatmor, Upstream, Everfine, Good Buy, 
Our First, and Stream King. 

The respondent buyer has created a wide demand for its salmon 
and other sea-food products sold under its own private brands and 
is one of the largest, if not the largest private brand distributor of 
such products in the United States. 

This respondent buys its private brand products from many packers, 
and often in a given season, or during the same approximate period of 
time, will purchase canned salmon and other canned sea-food products 
under one or more of its private brands from several competing sellers. 

Par. 6. Respondent buyer, William H. Stanley, Inc., since June 19, 
1936, in the course and conduct of its said business, has purchased in 
its own name and for its own account, for resale, a substantial portion 
of its requirements of packers’ brands, its private brands and its 
customers’ private brands of canned salmon products, from respondent 
seller Ketchikan Packing Co., which company is located, and dis- 
tributes its commodities from States other than the State where the 
respondent buyer is located, and pursuant to said respondent buyer’s 
purchase and said respondent buyer’s instructions, such commodities 
are caused to be shipped and transported by the respondent seller 
across State lines to the respondent buyer, or to respondent buyer’s 
customers. 

The respondent buyer’s purchases from the respondent seller are 
representative of the respondent buyer’s purchases of salmon and 
other sea-food products, since June 19, 1936, from the packers and 
distributors listed below, which commodities are purchased under the 
respective packers’ brands, respondent buyer’s own private brands, 
and respondent buyer’s customers’ brands: 


Alaska Salmon Co., San Francisco, Coast Fishing Co., Wilmington, 
Calif. Calif. 

Columbia River Packers Assn., Funsten & Co., San Francisco 
Astoria, Oreg. Calif. 
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Halfhill Co., Ltd., Los Angeles, Marine Products Co., San Diego, 
Calif. Calif. 


KE. H. Hamlin Co., Seattle, Wash. Parrott & Co., San Francisco, 
H. A. Irving & Co., San Francisco, Calif. 


Calif. 
L. P. Maggioni & Co., Savannah, 
Ga. : 


Par. 7. Respondent seller, Ketchikan Packing Co., since June 19, 
1936, in connection with the sale of its canned salmon, in interstate 
commerce, to respondent buyer, William H. Stanley, Inc., for its own 
account for resale, and to other buyers for their own account for resale, 
as hereinbefore set forth, has transmitted, paid and delivered, and 
does transmit, pay and deliver, directly or indirectly, to said respond- 
ent buyer, William H. Stanley, Inc., and to other buyers for their 
own respective accounts, commissions, brokerage, or other compensa- 
tion or allowances in lieu thereof, in substantial amounts, and respond- 
ent buyer William H. Stanley, Inc., since June 19, 1936, has received 
and accepted, and is now receiving and accepting commissions, bro- 
kerage, and other compensation or allowances in lieu thereof in con- 
nection with its purchases of canned salmon, in interstate commerce, 
from respondent seller Ketchikan Packing Co., and from other sellers 
from whom respondent buyer purchases and has purchased canned 
salmon and other sea-food products in its own name, and for its own 
account, for resale. 

Par. 8. The foregoing acts of respondent seller, Ketchikan Packing 
Co., in granting and paying commissions or brokerage fees on its sales 
of salmon to William H. Stanley, Inc., and to other buyers, and the 
foregoing acts of respondent buyer William H. Stanley, Inc., in re- 
ceiving and accepting commissions or brokerage fees on its purchases 
of salmon from Ketchikan Packing Co., and from other sellers, are in 
violation of the provisions of subsection (c) of section 2 of the Clayton 
Act, as amended. 


Report, Finpines Aas TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C. sec. 13), the Federal Trade Commission on May 23, 
1944, issued and subsequently served its complaint in this proceeding 
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upon the respondents, Ketchikan Packing Co., a corporation, and Wm. 
H. Stanley, Inc., a corporation (named in the complaint as William 
H. Stanley, Inc.) charging them with the violation of subsection (c) 
of section 2 of said Clayton Act as amended. After the filing by the | 
respondents of their answers to the complaint, testimony and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission upon the complaint, answer, testimony, and other 
evidence, report of the trial examiner upon the evidence and the excep- 
tions to such report, briefs in support of and in opposition to the com- 
plaint, and oral argument; and the Commission, having duly consid- 
ered the matter and being now fully advised in the premises, makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Ketchikan Packing Co. is a corporation 
organized and existing under the laws of the Territory of Alaska, with 
its principal office and place of business located in the city of Ketchi- 
kan, Territory of Alaska, and a branch or sales office located in the 
city of Seattle, State of Washington. This respondent, hereinafter 
referred to as “Ketchikan,” is engaged in the business of canning, sell- 
ing, and distributing salmon. 

Par. 2. Respondent Wm. H. Stanley, Inc., is a corporation organ- 
ized and existing under the laws of the State of New York, with its 
principal office and place of business located at 103 East One Hundred 
and Twenty-fifth Street, New York, N. Y. This respondent, herein- 
after referred to as “Stanley,” is engaged in the sale and distribution 
of food products, particularly canned sea foods. 

Par. 3. (a@) In the course and conduct of its business, respondent 
Ketchikan sells and distributes its canned salmon to buyers located 
in various States of the United States and causes its products, when 
sold, to be transported from its sales office in Seattle, Wash., to the pur- 
chasers of such products at their respective points of location in States 
other than the State of Washington. At all times since June 19/1936, 
this respondent has maintained a course of trade in said products in 
commerce, as “commerce” is defined in the Clayton Act, as amended. 

(b) In the course and conduct of its business, respondent Stanley 
obtains a substantial portion of the sea-food products it distributes 
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from packers and distributors located in various States of the United 
States other than the State of New York and causes said sea-food prod- 
ucts to be transported from points in States other than the State of 
New York to its place of business and to other points located within 
the State of New York. Among the packers and distributors from 
whom this respondent obtains said sea-food products are the Columbia 
River Packers Association, of Astoria, Oreg.; H. A. Irving Co., of 
San Francisco, Calif.; E. H. Hamlin Co., of Seattle, Wash.; Coast 
Fishing Co., of Wilmington, Calif.; and respondent Ketchikan Pack- 
ing Co. Atall times since June 19, 1936, respondent Stanley has main- 
tained a course of trade in the products obtained from these sellers 
in commerce, as “commerce” is defined in the Clayton Act, as amended. 

Par. 4. Since June 19, 1936, it has been the practice of respondent 
Ketchikan, upon receiving orders for canned salmon from respondent 
Stanley and from C. C. Waddill Co., Inc., another distributor of food 
products located in Norfolk, Va., to fill the orders by shipping canned 
salmon to these companies either by steamship or by railway common 
carrier. The products so shipped are usually invoiced on stationery 
of Ketchikan Packing Co., showing that they have been “Sold to” Wm. 
H. Stanley, Inc., or to C. C. Waddill Co., Inc., and in such cases the 
products are consigned to the order of respondent Ketchikan, with a 
notation on the shipping papers that Wm. H. Stanley, Inc., or C. C. 
Waddill Co., Inc., is to be notified upon arrival of the products at 
destination. Attached to the original bill of lading in these trans- 
actions is a draft, payable at sight, drawn by Ketchikan Packing Co. . 
against Wm. H. Stanley, Inc., or C. C. Waddill Co., Inc., for the full 
purchase price of the products shipped, and upon arrival of the goods 
at destination and payment of the draft, but not before, the shipment 
is released. At the time respondent Ketchikan so ships its products 
to Stanley or Waddill, it has no knowledge or interest in whether or 
not Stanley or Waddill has sold all or any of such products to others. 
Upon receipt of the proceeds of the draft attached to the bill of lading, 
respondent Ketchikan has no further claim on, or dominion over, the 
products shipped, and any loss or reduction in value of the products 
after they have been shipped by Ketchikan to either Stanley or Wad- 
dill is borne not by Ketchikan, but by Stanley or Waddill. Upon 
shipment of the products to Stanley or Waddill such products are 
shown on Ketchikan’s records as having been sold to Stanley or Wad- 
dill, and each of the transactions is included as a gross sale on the 
income-tax returns of respondent Ketchikan, 

Par. 5.. The course of dealing between respondent, Ketchikan and 
respondent Stanley as hereinabove described is typical of the ordinary 
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course of dealing that has prevailed since June 19, 1936, between a 
number of other packers and distributors of canned sea foods and 
respondent Stanley. In the same way that Stanley obtains canned 
salmon from Ketchikan it also obtains canned salmon and other sea- 
food products from Columbia River Packers Association, H, A. Irving 
Co., E. H. Hamlin Co., Coast Fishing Co., and others. In the case 
of its dealings with each of these sellers, respondent Stanley custom- 
arily submits an order in its own name, and in filling the order the 
packer or distributor invoices the products ordered to Wm. H. Stanley, 
Inc., attaches to the original bill of lading a draft drawn on Stanley 
for the full purchase price of the products shipped, and permits de- 
livery of the products to Stanley only after the draft has been paid. 
Par. 6. After the sea-food products obtained as aforesaid are paid 

for and received by respondent Stanley such products are in all re- 
spects Stanley’s own property and are subject to Stanley’s full and 
complete control. They are stored in public warehouses in the name 
of Wm. H. Stanley, Inc., at times for months, and the warehouse 
receipts issued therefor are freely used by Stanley as collateral to 
secure loans from banks on Stanley’s own account. Respondent 
Stanley insures the merchandise in its own name and at its own ex- 
pense, pays such taxes as may be levied thereon, resells the merchandise 
in its own name to such purchasers and at such prices and upon such 
terms of sale as it desires, sometimes reaping a profit and at other 
times sustaining a loss on the transaction, and, on occasions, guarantees 
- its customers against declines in prices of the products sold to them. 
If the merchandise is lost or damaged while in transit from the packer 
or distributor to respondent Stanley, Stanley files a claim against the 
carrier in its own name and for its own benefit for such loss; and it 
is Stanley’s regular practice to include on its income-tax returns as 
purchases and sales all of the acquisitions and dispositions of sea foods 
as herein described. Occasionally, respondent Stanley enters into 
written contracts of purchase with packers and distributors of sea-food 
products calling for the future delivery of large quantities of such 
products. Such contracts ordinarily state, among other things, that 
the packer or distributor has sold, and that Wm. H. Stanley, Inc., 
has purchased, the quantities of products specified, at the prices and 
under the conditions stated; that such goods are at the risk of the 
buyer from and after delivery thereof by the seller to the carrier, with 
the buyer assuming all responsibility for shortages, losses, delays, or 
damage in transit upon the issuance of a clean bill of lading by the 
carrier; and that all storage charges incurred in connection “with the: 
handling of the products after the buyer has paid for them will be 
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paid by the buyer. The record also shows a number of instances in 
which the sea-food products specified in some of these contracts were 
invoiced and delivered. 

Respondent Stanley is the owner of 11 registered trade-marks which 
it utilizes as private brands for sea-food products. A substantial por- 
tion of the products acquired by Stanley in the maner described, both 
from Ketchikan and from other packers and distributors, is packed 
and shipped to Stanley under these private brands. The labels for 
such brands bear the name and address of Wm. H. Stanley, Inc., but 
do not disclose the identity of the packer. Such labels are supplied 
by Stanley to the packer or distributor, who affixes them to the con- 
tainers, and Stanley spends substantial sums advertising these private 
brands. Respondent Stanley has obtained from competing sellers and 
sold under its own private brand names large quantities of canned 
sea foods. 

- Par. 7. Respondents Ketchikan and Stanley both deny that the 
transactions herein described constitute sales by Ketchikan er pur- 
chases by Stanley, contending that the relationship between the parties 
to such transactions is that of principal and broker and that the pro- 
vision by Stanley and by Waddill of warehouse facilities, and their 
sales efforts, collections, advertising, and other activities engaged in as 
herein set forth constitute services rendered to the principal in the sale 
and distribution of the latter’s products. It may be that in certain 
transactions the relationship between Ketchikan and Stanley and the 
relationship between Ketchikan and distributors of food products 
other than Stanley is that of principal and broker, and it may be, too, 
that Stanley does represent packers or distributors of sea-food products 
other than Ketchikan as a broker or sales agent for which brokerage is 
paid and received in legitimate brokerage transactions. If that is true, 
these phases of the respondents’ business operations are not involved 
in the present proceeding and the Commission makes no finding in 
connection therewith. The record clearly demonstrates, on the other 
hand, and the Commission does find that in the ordinary course of busi- 
ness since June 19, 1936, respondent Ketchikan has sold to respondent 
Stanley and to other distributors of food products, directly and for 
their own accounts, substantial quantities of canned salmon and that 
respondent Stanley has purchased from Ketchikan and from other 
packers and distributors, in its own name and for its own account, in 
transactions in which it did not function as a broker, substantial quan- 
tities of canned salmon and other canned sea-food products. The Com- 
mission further finds that any and all services performed by Stanley, 
or by any of the distributors other than Stanley, in connection with the 
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handling or distribution of the products involved in such purchases are 
services rendered to Stanley or to such other distributor as purchaser, 
owner, and subsequent seller of the products and not services rendered 
to Ketchikan or to any other packer or distributor from whom the 
products are purchased. 

Par. 8. In connection with the sale and purchase in interstate com- 
merce of canned salmon and other sea-food products as herein de- 
scribed, it has been the regular practice of Ketchikan Packing Co. to 
grant and allow to Stanley and to other purchasers, and it has been the 
regular practice of Wm. H. Stanley, Inc., to receive and accept from 
Ketchikan and from other sellers brokerage fees or commissions. In 
the case of transactions between Ketchikan and Stanley, and trans- 
actions between Ketchikan and ©. C. Waddill Co., Inc., such brokerage 
fees or commissions have usually amounted to 5 percent of the net sales 
price of each order of canned salmon purchased. In the case of trans- 
actions between other packers and distributors of sea-food products 
and Stanley, the amounts of such fees or commissions have varied from 
31% to 5 percent of the net sales price of the sea foods purchased. The 
payment of the brokerage fee or commission is usually accomplished 
by deducting the amount thereof from the sales price of the products 
sold on the face of the invoice. 


CONCLUSION 


The granting and allowance by respondent Ketchikan Packing Co., 
and the receipt and acceptance by respondent Wm. H. Stanley, Inc., of 
brokerage fees, commissions, or allowances in lieu thereof under the 
circumstances and in the manner aforesaid constitute violations by said 
respondents of subsection (c) of section 2 of the Clayton Act, as 
amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respondents, 
testimony and other evidence taken before a trial examiner of the Com- 
mission theretofore duly designated by it, the report of the trial ex- 
aminer upon the evidence and the exceptions to such report, briefs in 
support of and in opposition to the complaint, and oral argument; and 
the Commission having made its findings as to the facts and its sual! 
sion that the respondents have violated the provisions of subsection (c) 
of section 2 of the act of Congress entitled “An act to supplement 
existing laws against unlawful restraints and monopolies,-and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
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amended by the Robinson-Patman Act, approved June 19, 1936 (eas 
U.S. C., sec. 13) : 

It is ordered, That the respondent Ketchikan Packing Co., a cor- 
poration, and its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the sale of sea-food products or other merchandise in commerce, as 
“commerce” is defined in the aforesaid Clayton Act, as amended, do 
forthwith cease and desist from— 

Paying or granting, directly or indirectly, to Wm. H. Stanley, Inc., 
or to any other buyer, anything of value as brokerage, or any commis- 
sion, compensation, allowance, or discount in lieu thereof, upon pur- 
chases made for such buyer’s own account. 

It ts further ordered, That the respondent Wm. H. Stanley, Inc., a 
corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the purchase of sea-food products or other merchandise in commerce, 
as “commerce” is defined in the Clayton Act, as amended, do forthwith 
cease and desist from— 

Receiving or accepting from Ketchikan Packing Co., or from any 
other seller, directly or indirectly, anything of value as brokerage, or 
any commission, compensation, allowance, or discount in lieu thereof, 
upon purchases made for its own account. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer OF 


E. S. ULLMANN-ALLIED COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 9397. Complaint, Oct. 25, 1945—Decision, Sept. 12, 1947 


Where a corporation engaged in the purchase of animal peltries in foreign 
countries, and in the interstate sale and shipment thereof to dealers and gar- 
ment manufacturers from its place of business in New York— 

Designated and described certain peltries imported and sold by it as aforesaid 
as “sealskins”; notwithstanding the fact that such peltries, while obtained 
from the young of a branch of the seal family, were not obtained from the 
earless or true seal family, nor from the eared fur seals or sea bears, which, 
like the other, have the dense coat of soft, short fur under the stiff long hair 
which forms the outer covering of all members of both families; and were 
not fur seals, nor the sealskins used in the manufacture of the fur garments 
long and favorably known among the trade and the purchasing public as such ; 
but were obtained from young sea lions found in South America, skins of 
which are characterized by short hair and which are popularly referred to as 
“rock seals” ; 

With capacity to mislead the public through such advertising or other reference, 
and lacking the explanatory term “South American rock” immediately pre- 
ceding use of words “seal” or “‘sealskin,” to mislead the public into the belief 
that products in question were fur sealskins,; or garments made therefrom, 
and to cause substantial portion of the public, thus misled, to purchase sub- 
stantial quantities of said products as a result of the mistaken belief thus 
engendered : 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice of the public, and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. DeWitt T. Puckett for the Commission. 
Mr. Sidney T olmage, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that E. S. Ullmann-Allied 
Co., Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would: be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParagraPy 1. The respondent, E, S. Ullmann-Allied Co., Inc., is a 
corporation organized, existing, and doing business under and by 
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virtue of the laws of the State of New York and has its principal office 
and place of business at 131 West Thirtieth Street, New York, N. Y. 

Par. 2. The respondent is now, and for several years last past has 
been, engaged in purchasing animal skins or peltries in foreign coun- 
tries and having said skins shipped from said countries to respondent’s 
aforesaid place of business in the State of New York. Respondent 
sells and ships said skins to dealers and garment manufacturers 
located in various States of the United States and in the District of 
Columbia. 

Par. 3. Among the animal skins purchased as aforesaid and im- 
ported into the United States from said foreign countries and offered 
for sale and sold by respondent, as aforesaid, are certain skins or 
peltries designated, referred to and described by respondent in its 
invoices and otherwise, as “sealskins.” 

Par. 4. Seals are pinniped animals and are divided into two dis- 
tinct families, the true or earless seals and the eared seals. Those 
species having a dense coat of soft, short fur under the stiff long hair 
which forms the outer covering of all members of both families are 
called fur seals, and those that are entirely devoid of this underfur, 
or possess it only in a limited degree, are known as hair seals. Kared 
seals differ from all other seals in that they possess small distinctly 
projecting ears. The eared seal family is further divided into two 
subfamilies, the eared hair seals or sea lions and the eared fur seals 
or sea bears. It is from this latter group, the eared fur seals, that the 
sealskins used in the manufacture of fur garments are obtained. Not 
all members of the eared seal family are fur seals, but all members of 
the earless or true seal family are hair seals. 

Par. 5. Fur sealskins have been used in the United States of America 
for many years in manufacturing fur garments, and such garments 
have been long and favorably known among the trade and the pur- 
chasing public, and there is now and has been for many years last past, 
a purchaser demand for such garments. Such sealskins and garments 
made therefrom are characterized by a type and quality of fur not 
found in other types of sealskins. 

Par. 6. The skins imported and sold by respondent as aforesaid as 
sealskins are not obtained from the fur seals or sea bears described 
above nor are they the sealskins used in the manufacture of sealskin 
garments above referred to, but are skins characterized by short 
bristly hair and are obtained from young sea lions. 

Par. 7. The aforesaid acts and practices of the respondent in con- 
nection with the sale of said skins have the capacity and tendency to 
deceive and mislead dealers atid manufacturers as to the type or kind 
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of skins respondent offers for sale and sells. By said acts and prac- 
tices, respondent also places in the hands of dealers and manufacturers 
a means and instrumentality whereby they may and do deceive and 
mislead retailers and the ultimate purchasing public as to the type or 
kind of skins of which the finished garments are made. 

Par. 8. The aforesaid acts, practices, and methods of respondent 
as alleged herein are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Rerort, Frypines as To THE Facts, aND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 25, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ent, E. S. Ullman-Allied Co., Inc., a corporation, charging it with 
the use of unfair and deceptive acts and practices in commerce in vio- 
lation of the provisions of that act. Thereafter, a stipulation of facts 
was entered into between counsel for the Commission and counsel for 
respondent which provided that, subject to the approval of the Com- 
mission, the facts therein set forth might be taken as the facts in this 
proceeding and in lieu of testimony in support of the complaint or in 
opposition thereto, and that the Commission might proceed upon the 
complaint and stipulation to make its report, stating its findings as to 
the facts (including inferences which it might draw from the stipu- 
lated facts) and its conclusion based thereon, and issue its order 
disposing of the proceeding without the presentation of oral argument 
or the filing of briefs. Subsequently, the matter regularly came on for 
final consideration by the Commission upon the complaint and stipu- 
lation of facts, and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, E. S. Ullmann-Allied Co., Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its principal office 
ee place of business located at 181 West Thirtieth Street, New York, 

ne 

Par. 2. Respondent is now and for several years last past has been 
engaged in purchasing animal peltries in foreign countries and having 
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such peltries shipped from such countries to respondent’s place of busi- 
ness in the State of New York. Respondent sells and ships such 
peltries to dealers and garment manufacturers located in various 
States of the United States. 

Par. 3, Among the animal peltries imported into the United States 
and sold by respondent as aforesaid are certain peltries designated and 
described by respondent in its invoices and otherwise as “sealskins.” 

Par. 4. Seals are pinniped animals and are divided into two distinct 
families, the true or earless seals and the eared seals. Those species 
having a dense coat of soft, short fur under the stiff long hair which 
forms the outer covering of all members of both families are called fur 
seals, and those which are entirely devoid of this under-fur, or possess 
it only in a limited degree, are known as hair seals. Eared seals differ 
from all other seals in that they possess small, distinctly projecting 
ears. The eared seal family is further divided into two subfamilies, 
the eared hair seals or sea lions and the eared fur seals or sea bears. 
It is from this latter group, the eared fur seals, that the fur seal skins 
used in the manufacture of fur garments are obtained. Not all mem- 
bers of the eared seal family are fur seals, but all members of the earless 
or true seal family are hair seals. 

Par. 5. Fur sealskins have been used in the United States for many 
years in manufacturing fur garments and such garments have long and 
favorably been known among the trade and the purchasing public as 
“sealskin” garments. There is now and has been for many years last 
past a purchaser demand for such garments. Such sealskins and the 
garments made therefrom are characterized by a type and quality of 
fur not found in other types of sealskins. 

Par. 6. Certain of the peltries imported and sold by respondent as 
“sealskins” are not obtained from the fur seals or sea bears described 
above nor are they the sealskins used in the manufacture of the sealskin 
garments referred to above, but are skins or peltries characterized by 
short hair and are obtained from young sea lions found in South Amer- 
ica, heretofore popularly referred to as “rock seals.” 

Par. 7. While these peltries are obtained from the young of a branch 
of the seal family, the Commission finds that to advertise or otherwise 
refer to such peltries as “sealskins,” or to advertise or otherwise refer 
to the garments made therefrom as “sealskin” garments, has the capac- 
ity to mislead the public into the belief that such products are fur 
sealskins or garments made therefrom, unless the word “seal” or “seal- 
skins” is immediately preceded by the explanatory term “South 
American rock.” 


174 FEDERAL TRADE COMMISSION DECISIONS 
Order 44F.T.C. 


Par. 8. The acts and practices of respondent as herein set forth have 
the tendency and capacity to mislead and deceive a substantial poxtion 
of the purchasing public with respect to respondent’s products, and 
the tendency and capacity to cause such portion of the public to pur- 
chase substantial quantities of such products as a result of the erroneous 
and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and a stipulation of facts 
entered into between counsel for the Commission and counsel for re- 
spondent, which stipulation provided that, subject to the approval of 
the Commission, the facts therein set forth might be taken as the facts 
in this proceeding and in lieu of testimony. in support of the complaint 
or in opposition thereto, and that the Commission might proceed upon 
the complaint and stipulation to make its report, stating its findings as 
to the facts (including inferences which it might draw from the stipu- 
lated facts) and its conclusion based thereon, and issue its order dis- 
posing of the proceeding without the presentation or oral argument 
or the filing of briefs, and the Commission having made its findings as 
to the facts and its conclusion that the respondent has violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, 'That the respondent, E. S. Ullmann-Allied Co., Inc., 
a corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of animal peltries in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from : 

Using the term “seal,” “sealskin,” or “seal skin,” or any simulation 
thereof, to designate or describe peltries obtained from South American 
sea lions, unless such terms are immediately preceded by the words 
“South American rock.” 

Ne t is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 


ing setting forth in detail the manner and form in which it has com- 
plied with this order. 
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THE SUPER-COLD CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


ss 


Docket 4904. Complaint, Feb. 9, 1943—Decision, Sept. 26, 1947 


Where a corporation engaged in the manufacture and competitive interstate sale 
and distribution of refrigeration equipment, including refrigerator display 
cases; in advertising and describing its said cases in catalogs and other 
advertising literature which, although prepared primarily for the informa- 
tion of its sales and service representatives, were accessible to the public 
generally and were shown to prospective purchasers by dealers and 

_ salesmen— 

(a) Represented, directly or by implication, that its said cases would operate i 
at least 40 percent cheaper than competitive cases, whether refrigerated with 
ice or by the usual mechanical process, were operated with a motor generating 
only half the horsepower required to operate competitive products, and 
entailed a cost for power about 50 percent less than that required for the 
latter ; 

The facts being that while its cases, in which the refrigeration was provided by 
a low-pressure gravity-type coll system and in which the refrigerant most 
frequently used was methyl chloride, would operate more cheaply and on 
less horsepower than the old style case using ice or ammonia or carbon- 
dioxide gas, its said cases would not operate substantially more cheaply or 
on substantially less horsepower than other modern competitive cases which 
employed a low-pressure gravity system; and there was nothing in its ad- 
yertising statements or in the literature from which taken to indicate that 
the comparisons in operating costs were restricted to the old-style ice and 
high-pressure systems; 

(b) Represented that all rotti een atan display cases other than its own had fronts 
sealed with ordinary putty, or set in rubber, or mounted in rubber, putty or 
cement, and that they would sweat or become cloudy within 1 to 8 years’ time; 

The facts being that while prior to January 1941 the glass fronts of the majority, 
if not all, of the display cases sold in competition with its own, were sealed 
with putty, rubber, or cement, as it represented, it was not true that all 
such fronts sweated or failed to remain clear for more than 3 years, it ap- 
pearing, on the contrary, that glass fronts of some such other cases had not 
sweated and had remained clear for at least 10 years; 

(c) Represented that ifs cases were the only display cases on the market 
equipped with noninsulated all-metal drain pans that did not sweat ; 

The facts that while it probably was the first refrigerator-display-case manu- 
facturer to perfect and install in its cases such a drip or drain pan, by 19387 or 
before, numerous other manufacturers had perfected drain pans which were 
noninsulated and all metal and did not sweat ; 

(d) Represented falsely that its engineers had developed every new and ad- 
vanced engineering principle in refrigerator display construction and applica- 
tion during the past 15 years, and that, by reason of such fact, it had become 
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the recognized leader and authority in the field of refrigerator display case 
manufacture ; . 

The facts being that while it had made a number of contributions to the advance- 
ment of the modern low-pressure refrigerator display case, engineering fea- 
tures in display-case construction and operation had been developed by others 
and neither it nor any other one manufacturer was recognized as the leader 
and authority ; 

(e) Represented falsely that its display cases were the only porcelain-enclosed 
cases on the market with rounded edges on the top, front, and front ends, and 
so constructed that two or more might be installed in one continuous line ; and 

(f) Represented that its display cases were the only ones on which the porcelain 
parts were formed with dies ; 

The facts being that while it might have been the first manufacturer to use 
contour diés for the formation of the porcelain parts for its cases, many 
of its competitors later adopted and, prior to 1940, were using the same 
or a similar process; and 

Where said corporation, for the purpose of emphasizing the superiority claimed 
for the low-pressure gravity-coil system of refrigeration over what is com- 
monly known as the blow system— 

(g) Represented that the latter was inferior to the Jow-pressure gravity-coil 
sytem, such as used by it, for the preservation of perishable foods, and, at 
least by inference, that it was inadequate and ineffective for any purpose 
whatsoever, and that there were no display cases on the market refrigerated 
by the operation of a fan or blower that were adequate for use in the preser- 
vation or display of foods; 

The facts being that the evidence disclosed that for the preservation of bottled 
goods and other foods which do not require a rigid humidity control, a ease 
refrigerated by a fan or blower is entirely satisfactory; there are on the 
market display cases refrigerated by the blower system which are regarded 
by the manufacturers and by others in the industry as successful and effec- 
tive even for use in the preservation and display of fresh meats; while there 
is always present a problem of preventing the dehydration of small cuts of 
such meat held or stored in rapidly moving air for large storage areas in 
which wholesale cuts of meat and other items of perishable foods are stored, 
the refrigeration is usually, if not always, provided by a blower system 
rather than by the gravity-coil system; and, contrary to its statement that 
said blower system ‘‘does not have a single redeeming feature,’ some of 
its more desirable features are that it cuts down on the operation of the 
compressor machinery, increases relative humidity in the case, and changes 
the air so that there are no possible unrefrigerated pockets; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the purchase of its said display case, whereby substantial trade 
was diverted unfairly to it from its competitors, and with the result of 
placing in the hands of uninformed or unscrupulous dealers and salesmen 
a means and instrumentality whereby they were enabled to mislead and 
deceive the purchasing public: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of its competitors, and consti- 
tuted unfair methods of competition in commerce and unfair or deceptive 
acts or practices therein. 
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In a proceeding in which it was alleged that respondent, engaged in the manufac- 
ture and sale of refrigerator display cases which were refrigerated by the 
modern low-pressure gravity-type coil system—in which the refrigerant 
most frequently used is methyl chloride—unfairly disparaged competitive 
cases through representing that its own products operated much more 
cheaply, and in which (1) it appeared that, while during the period involved 
there were in operation large numbers of display cases which employed the 
old-style ice or high-pressure systems, there were also in use and on the 
market substantial numbers of cases which were refrigerated by the same 
modern low-gravity sytem as that used by it; and (2) there was nothing 
in its advertising statements or literature to indicate that the comparisons 
in operating costs were restricted to the old-style ice and high-pressure 
systems, and its representations were readily susceptible to misconstruc- 
tion, notwithstanding its contention that it had no intention to compare the 
cost of operation of its cases with that of the modern low-pressure system 
gravity system cases; 

The Commission accordingly found that representations to the effect that its 
cases would operate substantially cheaper and on substantially less horse- 
power than competitive cases were misleading and deceptive. 


In a proceeding in which the Commission found that many challenged represen- 
tations made by respondent manufacturer of refrigerated display cases were 
false and misleading, including relative economy of its own and competitive 
products, unique advantages in various respects enjoyed by its products, its 
leadership in development, and the asserted inadequacy and ineffectiveness 
of the so-called blower system of refrigeration and competitive products 
which made use thereof: : 

The Commission was of the opinion that the charge of the complaint with re- 
spect to certain other alleged false and misleading representations—includ- 
ing the alleged greater used equipment value and greater profit possibilities 
of its own products, competitive adoption of features thereof, asserted num- 
ber of its devices in use, etc., the precise performance of its product with 
respect to the temperature range, and the effect thereof, and alleged dif- 
ferences in manufacture of competitive products and alleged functional 
advantages of its own—were not sustained. 


Before Mr. Miles J. Furnas and Mr. Randolph Preston, trial ex- 
aminers. 

Mr. Jesse D. Kash for the Commission. 

Balter & Balter, of Los Angeles, Calif., for respondent.. 


CoMPrLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virture of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the Super-Cold Corp., 
a corporation, hereinafter referred to as respondent, has violated the 
provision of said act, and it appearing to the Commission that a pro- 
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ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapy 1. The respondent, the Super-Cold Corp., is a corpora- 
tion organized and existing pursuant to, and in accordance with, the 
laws of the State of California, having its office and principal place of 
business at 1020 East Fifty-Ninth Street, Los Angeles, Calif. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the manufacture, sale and distribution in commerce 
between and among the various States of the United States and in 
the District of Columbia, of refrigerators and refrigerator display 
‘cases, principally of the type used by merchants for the display and 
preservation of meats, meat products, and other perishable foods to- 
gether with accessories therefor and incidental refrigerating, freezing 
and cooling devices. Respondent causes its said products, when sold, 
to be transported from its aforesaid place of business, or place of manu- 
facture, in the State of California to purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. 

Respondent at all times mentioned herein has maintained a course 
of trade in said refrigerators, refrigerator display cases, and other 
refrigerating, freezing, and cooling devices, together with accessories 
therefor, in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business in said commerce, 
as aforesaid, respondent is in active and substantial competition with 
other corporations, partnerships, and individuals engaged in the sale 
and distribution of refrigerators, refrigerating display cases, and 
other refrigerating, freezing, and cooling devices, together with acces- 
sories therefor in commerce between and among the various States of 
the United States and the District of Columbia. 

There are among said competitors many who do not in any way rep- 
resent their products or make any false or disparaging statements con- 
cerning the products of their competitors. 

Par. 4, In the course and conduct of its aforesaid business, the 
respondent has disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of false, misleading and deceptive 
representations concerning its products, and false, defamatory and dis- 
paraging statements concerning similar products manufactured and 
sold by its competitors in commerce, through the means of circulars, 
catalogs, newspapers, magazines and by various other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
for the purpose of inducing, and which are likely to induce, directly 
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or indirectly, the purchase of its said products in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among and 
typical of the false, misleading and deceptive statements and repre- 
sentations relating to its products, and the false, defamatory and dis- 
paraging statements made in reference to the products manufactured 
and sold by its competitors contained in said false advertisements 
disseminated and caused to be disseminated by respondent, as herein- 
above set forth, are the following: 


Super-Cold will operate at least 40% cheaper than either ice or the usual 
mechanical refrigeration. 

Where all other systems use a 1-HP machine Super-Cold uses %4-HP and alt 
other comparisons in proportion. 

Due to better insulation, more efficient condensing units, more evaporator 
surface and better design, the cost for power on this line is approximately 50% 
less than used by ordinary cases. 

This front alone is worth $200.00 extra to any merchant although no additional 
charge is made for it. 

Used equipment dealers will give from $100.00 to $200.00 more fora Super-Cold, 
spot cash, than they will for any other make because they know they can sell it 
quickly at prices near the new prices. 

Retailers have learned by experience that they can make “more profit” from 
a used Super-Cold than they can from new cases of other makes. 

The Super-Cold sweat proof triple plate glass case front was developed in 
1929. During this period approximately 50,000 of these fronts have been in 
use from Maine to California, and from Alaska to the steaming Tropics. Even 
today, after ten years of use under all kinds of temperature and humidity con- 
ditions, thousands of these fronts are still clear. It is the only front made that 
has stayed clear for that length of time. 

Back in 1928 Super-Cold perfected the only triple plate glass front that has 
remained clear through the years. * * * Competitive cases have fronts either 
sealed with ordinary putty or set in rubber. In either case the case sweats 
within one to three years’ time. 

No manufacturer with the exception of Super-Cold has succeeded in perfecting 
a triple glass front that will last indefinitely without deterioration due to action 
of the air. 

This is an exclusive Super-Cold development and no other manufacturer knows : 
how to do this although they have tried to copy it. All other makes of fronts 
are mounted in rubber, putty or cement which at the best cannot keep clear 
more than three years. 

The average triple glass case front will “cloud up” or become sweaty or 
dirty within two or three years. Very few manufacturers will guarantee their 
fronts for over two years and many of them will not guarantee them at all. 
Over 50,000 triple glass Super-Cold fronts have been in use now for over five 
years and many of them over ten years and are still clear. It is the only front 
that has stood the test of time in the Imperial Valley in California, where the 
temperaturcs rise to 127 degr. F’. in the shade. It is the only front that has 
stood up in the steaming tropics. No one has ever been able to “copy” the Super- 
Gold front because the seal that is used is prepared by secret formula. 
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Super-Cold perfected the only non-insulated all metal drain pan that will 
mot sweat. 

Every new and advanced engineering principle in refrigerator display case 
eonstruction and application during the past 15 years has been developed by 
Super-Cold engineers. On account of leading in this field the Super-Cold Corpo- 
ration has grown by leaps and bounds so that today it is the recognized leader 
and authority in this particular field. 

In the year of 1922 Super-Cold engineers are credited with the discovery 
and invention of scientific control on natural colors in foods and meat. 

Competitors have desperately striven to ‘catch up” with Super-Cold but have 
never been able to employ the type of engineering talent that could accomplish 
this. So failing in this they have been throwing up a “smoke screen” and have 
outdone themselves in the development of “gadgets” to add to their equipment 
with the hope that by bringing all of these new gadgets to the merchant’s mind 
that they can get his mind off of the only thing that can possibly make profits for 
the merchant and that is the “scientific control of the condition of the air’. 

The only porcelain clad refrigerator case on the market that has rounded 
edges on top, front and front ends. 

This is the only case on the market built so that two or more cases can be 
installed in continuous line-ups. 

"This is the ONLY case on the market where the porcelain is formed with dies. 

Many competitors have attempted to buy these fronts from the Super-Cold 
factory but these fronts are only available on genuine Super-Cold cases and are 
not sold separately. 

Soe when anyone talks about metal framework, it is very easy to prove that 
metal is not only impractical, but almost impossible. 

Since 1928, over 50,000 Super-Cold display cases have found their way into retail 
food stores which is more cases than any other manufacturer has sold during this 
period. 

During the past twelve years Super-Cold has published in catalogs and literature 
an outstanding challenge to competition. This challenge reads: 

SUPER-COLD CHALLENGES ALL COMPETITION (INCLUDING IMITA- 
TORS) TO A TEST BEFORE UNBIASED OBSERVERS TO DETERMINE ITS 
CLAIMS THAT IT WILL KEEP FRESH MEAT OR OTHER PERISHABLHES 
IN NATURAL COLOR AND FLAVOR LONGER THAN ANY COMPETITIVE 
CASH. 

During this twelve years of continuous challenge NOT ONE SINGLE COM- 
.PHTITOR has dared to take up this challenge. They know that Super-Cold 
is superior and will do exactly what it claims and they further know that the 
test will show up their equipment to disadvantage, therefore they are unwilling 
to take this chance. 

' Hundreds of manufacturers have vainly tried to equal Super-Cold performance. 
Nearly all of them make the same claims as does Super-Cold, because Super-Cold 
has educated the merchant as to what is or is not correct and to sell their equip- 
ment they must at least “claim” to equal Super-Cold performance. 

A case operating on a 1-dgr. range will keep meat in natural color 50% longer 
than a case operating on a two-degree range. * * * Only Super-Cold engi- 
neers have been able to accomplish this ideal result. 
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In these new de luxe Super-Colds the movement of the air over the foods is so 
regulated that food can be kept from two to three times longer than in ordinary 
refrigerator cases as to natural color. 

* * * cut meat will keep longer in this Super-Cold than it will in the cooler 
as no cooler built can maintain such critical control over temperature and 
humidity as can this Super-Cold. 

No carrying back to the cooler of unsold meats, as meat will hold color longer 
in the Super-Cold than it will in a cooler. 

Super-Cold will secure these profits while ordinary equipment will not. The 
reason is that Super-Cold keeps all perishable foods in saleable condition without 
loss due to dehydration, discoloration, mould, trimmings, wilting or loss through 
contamination while ordinary equipment does not offer this protection. 

With its perfect control of the natural goodness, flavor and color of all perish- 
able items the grocer was able to convert his grocery store into a complete food 
department store, * * *. 

Super-Cold is the only manufacturer who arranges their coil in such a manner 
that food odors from one tray do not pass over food in another tray. This is neces- 
sary for the building of a satisfied clientele because everyone objects to tasting 
foreign odors in the food they buy. 

The Super-Cold system operates on the basis of “restricted air circulation” 
with the result that the air in a Super-Cold moves from four to ten times slower 
than in any other case. 

Super-Cold is the only manufacturer of display cases that manufactures its 
own compressors. This gives the factory control over every item in the finished 
product, where other makes are assembled from products of various factories. 
Super-Cold is the only one who can control the quality of every item in the case 
and does not depend on others. 

Super-Cold is the ONLY case manufacturer that actually manufactures its 
own coils and compressors, but it is interesting to note what some of them will 
tell you. 

Hyery large manufacturer of refrigeration in the country has attempted at one 
time or other to perfect a case cooled with a blower, but up to the present time 
there is not a single one on the market that is proper. 

The blower system of refrigeration for fresh meats has been a miserable 
failure * * * It is surprising that large national concerns will call this 
development a “scientific triumph of their engineering laboratories” when it was 
a distinct copy of the old ice blower system, and not one new idea has been added 
to the old ice idea, except the application of machinery. 

The blower system hasn’t one single redeeming feature and a further study of 
this folio will definitely prove this. 

The blower system for perishable foods has been so badly discredited that 
manufacturers of this system have had to hide its identity under nice sounding 


names. 

Par. 5. The foregoing representations and advertisements, together 
with similar statements and representations not herein set out, are 
grossly exaggerated, deceptive, false, misleading, and untrue, and un- 
fairly defame and disparage the products and business of certain of 
respondent’s competitors. In truth and in fact, Super-Cold refrigera- 
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tors will not operate 40 percent or any substantial percent cheaper than 
ice or mechanical refrigerators generally; they will not operate effec- 
tively on one-half the horse power or substantially less power than 
required for other refrigerators of a comparable size; and the cost for 
power used in operating Super-Cold refrigerators is not 50 percent 
less nor any substantial percent less than the power cost of comparable 
refrigerators. There is no factual basis for representations to the 
effect that the Super-Cold front is worth $200 more than the average 
triple glass front, that used-equipment dealers will give from $100 to 
$200 more or any substantial amount more for a Super-Cold than for 
any other make of refrigerator, or that retailers can make more profit 
from a used Super-Cold than from new cases of other makes, the 
quality or construction of the Super-Cold refrigerator not being such 
as to warrant these claims. 

The “triple glass front” of the Super-Cold refrigerator is not 
“sweatproof”; and such front cannot be depended upon to remain 
clear under all kinds of temperature and humidity conditions after 
long use or to “last indefinitely without deterioration due to action of 
the air.” There is no basis for representations that the triple glass 
case front of competitive products “sweats within 1 to 3 years’ time,” 
“will ‘cloud up’ or become sweaty or dirty within 2 or 3 years” or 
“at best cannot keep clear more than 3 years.” Not all fronts of 
refrigerators other than Super-Cold are “sealed with ordinary putty 
or set in rubber” as represented, and neither is “ordinary putty” used 
as such sealing compound. Representations that other manufacturers 
have tried to copy the Super-Cold front or method of sealing are 
contrary to fact. The assertion that “Super-Cold perfected the only 
noninsulated all metal drain pan that will not sweat” is not in accord 
with the facts, as such drain pans are not nonsweating to any greater 
degree or extent than are metal drain pans installed in certain refriger- 
ators sold in competition with Super-Cold. 

Super-Cold engineers have not developed every new and advanced 
engineering principle in refrigerator display-case constructed and ap- 
plication during the past 15 years or during any other period of time, 
and have not discovered or invented scientific control of natural colors 
in foods and meat, Super-Cold Corporation is not the “leader and 
authority” in the refrigerator field; and there is no factual basis for 
representations that “competitors have striven to ‘catch up’ with Super- 
Cold,” have never been able to employ the type of engineering talent 
necessary for this accomplishment, or that they have developed “gad- 
gets” to add to their equipment as a “smoke screen” to cover up defi- 
ciencies in performance. Super-Cold is not the only “porcelain clad” 
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refrigerator case on the market with rounded edges on top, front and 
front ends, so built that two or more cases can be installed in continuous 
line-ups, or the porcelain of which is formed with dies. Representa- 
tions to the effect that metal framework in refrigerator cases not only 
is impractical but almost impossible, or that competitors have at- 
tempted to buy fronts from the Super-Cold factory, are without 
factual basis. 

Fifty thousand, or any number approximating 50,000, triple-glass 
Super-Cold refrigerator fronts have not been in use for over 5 years 
past or during any period of time and 50,000 or any number approxi- 
mating that number Super-Cold cases were not in use in retail stores 
during the time period, 1928—June 1940, and Super-Cold Corporation 
has not sold “more cases than any other manufacturer” during such 
period of time. Competitors do not “know” that Super-Cold is 
superior to their products or that Super-Cold refrigerators or refrig- 
erator cases will do exactly what is claimed for them, or that a com- 
parative test will “show up their equipment to disadvantage.” “Hun- 
dreds of manufacturers,” or manufacturers of refrigerating equipment 
generally, have not, as asserted, “vainly” tried to equal Super-Cold 
performance; and there is no basis for the representation that com- 
petitors, in order “to sell their equipment * * * must at least 
‘claim’ to equal Super-Cold performance.” 

No refrigerator in use will operate on a 1-degree temperature range 
and Super-Cold is no exception. Furthermore, if a 1-degree range 
operation were possible, it would not “keep meat in natural color 50 
percent” or any percent approximating 50 percent “longer” than would 
a2-degree range. The natural color of food kept in Super-Cold refrig- 
erators is not retained from two to three times longer or any longer 
than if kept in other refrigerators of comparable quality, nor will meat 
keep or hold its color longer in a Super-Cold case than in a “cooler.” 
Representations that “Super-Cold keeps all perishable foods in saleable 
condition without loss due to dehydration, discoloration, mould, trim- 
mings, wilting or loss through contamination,” that competitive prod- 
ucts do not offer protection comparable to that provided by Super-Cold 
and that the use of Super-Cold will result in profits not obtainable by 
using other refrigerators, are contrary to fact. Super-Cold cases do 
not exercise perfect control over the natural goodness, flavor, and color 
of all perishable food products contained therein, or any greater con- 
trol than produced by many competing refrigerators. 

There is no material difference in the position or location of the coils 
in Super-Cold cases as compared with certain other refrigerators ; and 
the representation that, due to the Super-Cold arrangement of coils, 
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food odors from one tray do not pass over food in another tray is 
contrary to the fact, as the air in any refrigerator is subject to hori- 
zontal shifting due to various causes other than coil arrangements, for 
example, air currents due to opening and closing of its doors. The air 
in the Super-Cold case does not move or circulate “from 4 to 10 times 
slower” or to any substantial extent slower than in many other cases. 
Certain other refrigerator makers do manufacture their coils and com- 
pressors, and refrigerator manufacturers, generaily, can and do 
exercise control over the quality of the component parts of their 
products. 

Statements to the effect that not a single refrigerator with a blower 
is proper or adequate, that the blower system of refrigeration for fresh 
meats has been “a miserable failure,” that such system “hasn’t one 
single redeeming feature” and that when used for perishable foods 
said system has been so “badly discredited” that manufacturers there- 
of have had to “hide its identity under nice-sounding names,” are false, 
misleading, and deceptive, and constitute unwarranted disparagement 
of competitors’ products. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
misleading, exaggerated statements and representations with respect 
to its said refrigerators, refrigerator display cases, cooling and freez- 
ing devices and accessories thereto, and the false, defamatory, and dis- 
paraging statements made in reference to the products of some of its 
competitors, has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that said statements and 
representations were, or are, true, and into the purchase of substantial 
number of respondent’s said products because of said erroneous and 
mistaken belief. 

As a result trade has been unfairly diverted to respondent from its 
said competitors to the injury of said competitors and to the injury 
of the public. 

Par. 7, The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and to re- 
spondent’s competitors, and constitute unfair and deceptive acts and 
practices in commerce and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Rerort, FInpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 9, 1943, issued and sub- 
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sequently served its complaint in this proceeding upon the respondent, 
the Super-Cold Corp., charging said respondent with the use of unfair 
methods of competition in commerce and unfair or deceptive acts or 
practices in commerce in violation of the provisions of said act. After 
the filing of respondent’s answer, testimony and other evidence in 
support of and in opposition to the allegations of the complaint. were 
introdued before trial examiners of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion upon the complaint, the answer thereto, testimony and other evi- 
dence, the trial examiner’s report upon the evidence and the exceptions 
to such report, briefs in support of and in opposition to the complaint, 
and oral argument; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, the Super-Cold Corp., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of California with its office and principal place of business lo- 
cated at 1020 East Fifty-ninth Street, Los Angeles, Calif. Said 
respondent is engaged in the manufacture and in the sale and distri- 
bution of refrigeration equipment, including refrigerator display 
cases. In the conduct of its business the respondent is in competition 
with other corporations and with individuals and partnerships en- 
gaged in the manufacture and in the sale and distribution of like or 
similar merchandise. 

Par. 2. The respondent causes its refrigeration equipment, when 
sold, to be transported from its place of business in the State of 
California to purchasers thereof located in various other States of 
the United States and in a number of foreign countries. The respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in its said products in commerce among and between 
the various States of the United States and in the foreign countries 
in which its products are sold. 

Par. 3. In promoting the sale of its refrigerator display cases the 
respondent issues periodically and distributes to its dealers, distribu- 
tors, salesmen, and service men general catalogs, brochures, and sales 
manuals. These catalogs and ‘other literature, although prepared 
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primarily for the information of the respondent’s sales and service 
representatives, are nevertheless accessible to the public generally and 
are shown to purchasers and prospective purchasers of respondents 
products by the dealers and salesmen whenever it seems necessary or 
desirable. In advertising and describing its display cases in these 
catalogs and other literature, the respondent has made the following 
‘statements with respect to said cases: 

‘Super‘Cold -will operate at least 40% cheaper than either ice or the usual 
mechanical refrigeration. 

Where all other systems use a 1-HP machine Super-Cold uses 14-HP and all 
other comparisons in proportion. 

Due ‘to ‘betier insulation, more efficient condensing units, more evaporator 
surface and better design, the cost for power on this line is approximately 50% 
jess ‘than used by ordinary cases. 

* ~* * Competitive cases have fronts either sealed with ordinary putty or 
sset in rubber. In either case the case sweats within one to three years’ time. 

* * * Aj] other makes of fronts are mounted in rubber, putty or cement 
-which at the best cannot keep clear more than three years. 

‘Super-Cold perfected the only non-insulated all metal drain pan that will 
not sweat. 

‘Every new and advanced engineering principle in refrigerator display case 
‘construction and application during the past 15 years has been developed by 
‘Super-Cold engineers. On account of leading in this field the Super-Cold Corpo- 
ration has grown by leaps and bounds so that today it is the recognized leader 
sand authority in this particular field. 

The only porcelain clad refrigerator case on the market that has rounded 
edges on top, front and front ends. 

This is the only case on the market built so that two or more cases can be 
installed in continuous line-ups. 

This is the ONLY case on the market where the porcelain is formed with dies. 


Par. 4. Through the use of these statements and others of similar 
import, the respondent represents, directly or by implication, that its 
refrigerator display cases will operate at least 40 percent cheaper 
than competitive display cases, whether such cases are refrigerated 
with ice or by the usual mechanical process; that the respondent’s 
display cases are operated with a motor generating only one-half 
the horsepower required to operate competitive display cases; that 
the cost for power required to operate the respondent’s cases is ap- 
proximately 50 percent less than the cost for power required to operate 
competitive cases; that the glass fronts of all refrigerator display 
cases other than the respondent’s will sweat or become clouded within 
1 to 3 years’ time; that the respondent’s are the only display cases 
on the market equipped with non-insulated all metal drain pans that 
will not sweat; that the respondent’s engineers have developed every 
new and advanced engineering principle in refrigerator display case 
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construction and application during the past 15 years, and that be- 
cause of this fact the respondent has become the recognized leader 
and authority in the field of refrigerator display case manufacture; 
that the respondent’s display cases are the only porcelain enclosed cases 
on the market with rounded edges on the top, front and front ends; 
that they are the only display cases constructed in such a way that two 
or more cases may be installed in one continuous line; and that the 
respondent’s display cases are the only ones on which the porcelain. 
parts are formed with dies. 

Par. 5. These representations are erroneous and misleading. The 
refrigeration in the respondent’s cases is provided by a system com- 
monly referred to in the industry as a low-pressure gravity-type coill 
system in which the refrigerant most frequently used is methyl chlo- 
ride. For a number of years the same system of refrigeration has been 
used by all of the other display-case manufacturers, but in the early 
development of refrigerator display cases the refrigeration was fur- 
nished either by ice or by a high-pressure mechanical system in. which 
either ammonia or carbon dioxide gas was used. The fact that a dis- 
play case equipped with a modern low-pressure gravity coil system will’ 
operate cheaper and on less horsepower than an old-style case using: 
either ice or ammonia or carbon dioxide gas as the refrigerating agent. 
is abundantly clear. It has also been established in this record, how- 
ever, that the respondent’s cases will not operate substantially cheaper 
or on substantially less horsepower than other modern cases sold im 
competition therewith which employ the same or a similar low-pres-- 
sure gravity system as that used by the respondent. This the respond- 
ent does not seriously dispute, but it contends that it never had any. 
intention of comparing the cost of operation or the horsepower required. 
to operate its cases with the cost of operation or the horsepower re-- 
quired to operate other cases in which the modern low-pressure gravity 
system of refrigeration is used, that it intended only to make the com- 
parison as between its cases and old-style cases using either ice or the: 
high-pressure ammonia or carbon-dioxide system, and that the terms. 
“usual mechanical refrigeration,” “ordinary cases,” and “all other sys- 
tems,” as these terms are used in its advertising representations, should. 
be construed as meaning only the old ice or high-pressure ammonia or 
carbon-dioxide systems. The record discloses, however, that. while 
there have been large numbers of display cases employing the old-style 
ice or high-pressure mechanical systems in use during the past few: 
years, there have been also at the same time substantial numbers of 
display cases in use and on the market for sale in competition with the: 
respondent’s products that are refrigerated by the same modern low- 
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gravity system as that used by the respondent. In view of the fact 
that there: is nothing in the respondent’s advertising statements or 
in the literature from which they were taken to indicate that the com- 
parisons in operating costs therein made are restricted to the old-style 
ice and high-pressure systems of refrigeration, the representations are 
readily susceptible to misconstruction. The Commission therefore 
finds that the representations to the effect that the respondent’s dis- 
play cases will operate substantially cheaper and on substantially less 
horsepower than competitive display cases are misleading and 
deceptive. 

The record discloses that prior to January 1941 the glass fronts of 
the majority, if not all, of the display cases sold in competition with 
the respondent’s cases were sealed with putty, rubber, or cement, as 
the respondent represents. It is not true, however, that all display 
case fronts other than those on respondent’s cases sweat or fail to 
remain clear for more than 3 years. There is evidence from which it 
appears that the glass fronts of some cases other than respondent’s 
have not sweated and have remained clear for at least 10 years, and the 
respondent’s statement that glass fronts sealed with putty, rubber, or 
cement cannot last for more than 3 years without sweating or becom- 
ing unclear is untrue. 

It appears that the respondent probably was the first refrigerator- 
display-case manufacturer to perfect and install in its display cases 
a noninsulated all-metal nonsweating drip or drain pan. By 1937 or 
before, however, numerous other manufacturers of display cases had 
perfected drain pans that were both noninsulated and all metal, and 
that did not sweat. The implication in the respondent’s statement to 
the effect that the drain pan in its display case is the only one of its 
kind on the market is clearly erroneous. 

In addition to the single-unit triple-glass front and the noninsulated 
drain pan, the respondent has made a number of other contributions 
to the advancement of the modern low-pressure refrigerator-display 
case. In the fields of engineering and construction it has contributed, 
among other things, the diffusion type direct-expansion coiling ar- 
rangement with the coil located over each deck of the case, and it 
was the first to use the thermostatic expansion dial. It is not true, 
however, that the respondent’s engineers have developed every new 
and advanced engineering principle in display-case construction 
within the past 15 years, nor has the respondent become recognized as 
the leader and authority in the field of display-case manufacture, as 
it has represented. There is evidence in the record of the develop- 
ment of a number of engineering features in display-case construction 
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and operation by individuals other than those connected with the 
respondent, and it appears that neither the respondent nor any other 
one manufacturer is recognized as the leader or authority in jae field 
of refrigerator-display-case manufacture. 

There are numerous porcelain-covered display cases on the market 
other than respondent’s that have rounded edges on the tops, fronts, 
and front ends, and the evidence shows that for a number of years last 
past several of the respondent’s competitors have made display cases 
that could be readily installed in a continuous line. 

Although the respondent may have been the first display case manu- 
facturer to use contour dies for the formation of the porcelain parts 
for its cases, many of its competitors later adopted and prior to 1940 
were using the same or a similar process for the formation of their 
porcelain parts as that used by the respondent. The respondent’s state- 
ments to the contrary are therefore false. 

Par. 6. For the purpose of emphasizing the superiority claimed for 
the low-pressure gravity coil system of refrigeration over what is com- 
monly known as the blower system, the respondent has included in its 
literature the following representations: 

Every large manufacturer of refrigeration in the country has attempted at 
one time or other to perfect a case cooled with a blower, but up to the present 
time there is not a Single one on the market that is proper. 

The blower system of refrigeration for fresh meats has been a miserable fail- 
ure * * *, It is surprising that large national concerns will call this develop- 
ment a “scientific triumph of their engineering laboratories” when it was a dis- 
tinct copy of the old ice blower system, and not one new idea has been added to 
the old ice idea, except the application of machinery. 

The blower system hasn’t one single redeeming feature and a further study 
of this folio will definitely prove this. 

The blower system for perishable foods has been so badly discredited that 
manufacturers of this system have had to hide its identity under nice sounding 
names. 

The blower system of refrigeration, as its name implies, depends for 
its success upon the rapid movement of air within the case, and this 
is brought about by the operation of a fan blowing the air over coils. 

The respondent offered considerable evidence in support of its con- 
tention that the low-pressure gravity coil system, such as it uses, is 
superior to the blower system, particularly for the preservation of 
small cuts of fresh meat, but there is other evidence in the record from 
which it appears that the respondent’s statements disparaging the 
blower system are not justified. It is the Commission’s view, in the 
first place, that by certain of these statements the respondent repre- 
sents, at least by inference, that the blower system is inadequate and 
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ineffective for any purpose whatever, whereas the evidence discloses 
that for the preservation of bottled goods and other foods not requir- 
ing a rigid humidity control a case refrigerated by a fan or blower 
is entirely satisfactory. It appears, further, that there are on the 
market display cases refrigerated by the blower system which are 
regarded by the manufacturers and by others in the industry as suc- 
cessful and effective even for use in the preservation and display of 
fresh meats, and while there is always present a problem of prevent- 
ing the dehydration of small cuts of fresh meat held or stored in rap- 
idly moving air, it is not true that the blower system has been com- 
pletely discredited or that it has been a miserable failure, even for 
use in the preservation of fresh meats. As a matter of fact, for large 
storage areas in which wholesale cuts of meat and other items of per- 
ishable foods are stored, the refrigeration is usually, if not always, 
provided by a blower system of one type or another rather than by the 
gravity coil system employed by the respondent. Contrary to the re- 
spondent’s statement that the blower system does not have a single 
redeeming feature, it appears that some of the system’s more desirable 
features are that it cuts down on the operation of the compressor 
machinery, increases the relative humidity in the case, and changes 
the air so that there are no possible unrefrigerated pockets. 

The Commission therefore finds that the aforesaid representations 
are grossly exaggerated and erroneous and that they unduly disparage 
the products of respondent’s competitors whose display cases are 
refrigerated by a fan or blower system of refrigeration. 

Par. 7. The complaint listed a number of other statements and 
representations in addition to those referred to herein which have been 
used by the respondent in connection with the sale of its display 
cases, and charged that such statements and representations are also 
false, misleading, and deceptive. The Commission is of the opinion, 
however, that the charge with respect to these additional representa- 
tions has not been sustained. 

Par. 8. The use by the respondent of the exaggerated, erroneous, 
and misleading representations set forth in paragraphs 3 and 6 hereof 
has the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the false and erroneous belief 
that said representations are true and into the purchase of respond- 
ent’s refrigerator display cases as a result of such false and erroneous 
belief. In consequence thereof, substantial trade has been diverted 
unfairly to the respondent from its competitors. The use by the 
respondent of the exaggerated, erroneous and misleading representa- 
. tions, as aforesaid, also serves to place in the hands of uninformed 
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or unscrupulous dealers and salesmen a means and instrumentality 
whereby they are enabled to mislead and deceive the purchasing 
public. 

CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and of the respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair or deceptive acts or practices in commerce within the 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and other evidence in support of and in opposi- 
tion to the allegations of the complaint taken before trial examiners 
of the Commission theretofore duly designated by it, the report of the 
trial examiner upon the evidence and exceptions to such report, briefs 
in support of the complaint and in opposition thereto, and oral argu- 
ment; and the Commission having made its findings as to the facts 
and its conclusion that the respondent has violated the provisions of 
the Federal Trade Commission Act: 

It is ordered, That the respondent, the Super-Cold Corp., a cor- 
poration, and its officers, agents, representatives and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of refrigerator display 
cases in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from representing, 
directly or by implicatign— 

1. That its refrigerator display cases will operate at substantially 
less cost or on substantially less horsepower than other modern 
refrigerator display cases. 

2. That the glass fronts on refrigerator display cases other than the 
respondent’s will sweat or become clouded or dirty within 3 years’ 
time. 

3. That during the past 15 years or during any other period of 
time Super-Cold engineers have developed all of the new and ad- 
vanced engineering principles in refrigerator display case construc- 
tion and application. 

4. That the Super-Cold Corporation is the recognized leader and 
authority in the field of refrigerator display case manufacture. 
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5. That the respondent’s display cases are the only refrigerator 
display cases on the market equipped with noninsulated all metal 
drain pans that will not sweat. 

6. That the respondent’s display cases are the only porcelain en- 
closed display cases on the market with rounded edges on the top, front, 
and front ends. 

7. That the respondent’s display cases are the only display cases 
constructed in such a way that two or more cases may be installed in 
one continuous line. 

8. That the respondent’s display cases are the only ones on which 
the porcelain parts are formed with dies. 

9. That the respondent’s display cases have any exclusive features 
which they do not in fact possess. 

It is further ordered, That the respondent, and its officers, agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and distri- 
bution of refrigerator display cases in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from representing, directly or by implication: 

1. That the so-called blower system of refrigeration is inadequate 
or ineffective for the preservation of foods. 

2. That the blower system of refrigeration has been discredited 
for the preservation of perishable foods, or that said system is a fail- 
ure for use in the refrigeration of fresh meats, or for other purposes, 
or that said system has no redeeming features. 

3. That there are no display cases on the market refrigerated by 
the operation of a fan or blower that are proper or adequate for use 
in the preservation or display of foods. 

It is further ordered, That the respondent shall, within 60 days after 
the service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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M. A. CLEMENS, FORMERLY TRADING AND DOING BUSI- 
NESS AS CLARK’S DRUGS & SUNDRIES, CLARK’S DRUGS, 
AND CLARK’S 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 4968. Complaint, May 26, 1943—Decision, Oct. 23, 1947 


Where an individual engaged in the sale and distribution of drugs and sundries 
including male and female sex hormone preparations which consisted of 
testosterone and alpha estrodiol, cholesterol derivatives, synthetized to simu- 
late the properties of natural so-called male and female hormones, and 
which were very potent and widely used by physicians in the treatment of in- 
dividuals having hormone deficiencies— 

Failed to reveal facts which were material with respect to the consequences 
which might result from the use of said preparations, under customary 
or usual conditions, in his advertisements thereof in newspapers cireu- 
lated both within and without the State in which his business was lo- 
cated, in that said preparations should not be administered unless an actual 
need for them had been established by a thorough physical examination, a 
eareful history inventory, and laboratory tests designed to explore the in- 
dividual patient’s functional capacity, should be then used only upon a 
prescription and under constant specialized medical supervision; and in- 
discriminate and continued use of the drugs might produce an unfavorable 
influence upon highly sensitized reproductive tissues, a disturbance of the 
menstrual and other reproductive functions, and temporary or permanent 
sterility, resulting in serious disturbances to the sex life of an individual, and 
other serious injuries; and his said advertisements contained no statement 
of any of the aforesaid hazards to health, and natural implication of such 
unqualified advertisements was that the preparations might be taken under 
customary and usual conditions without diagnosis or supervision ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said hormone preparations 
might be indiscriminately used by the lay public without ill effects and thereby 
into the purchase thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Sturzenacker & Isenberg, of Los Angeles, Calif., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that M. A. Clemens, an 
individual trading and doing business as Clark’s Drugs & Sundries, 
Clark’s Drugs, and Clark’s hereinafter referred to as respondent, has 
violated the provisions of said act and it appearing te the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapi 1. Respondent, M. A. Clemens is an individual trading 
and doing business as Clark’s Drugs & Sundries, Clark’s Drugs, and 
Clark’s, with his place of business at 426 South Spring Street, Los An- 
geles, Calif. He is now, and for more than 1 year last past has been, 
engaged in the sale and distribution of drugs and sundries, including 
male and female sex hormone preparations. 

In the course and conduct of his aforesaid business respondent causes 
said hormone preparations, when sold, to be transported from his place 
of business in the State of California to purchasers thereof located in 
various other States of the United States and in the District of 
Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparations in commerce between 
and among the various other States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing the said preparations, by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination of, 
false advertisements concerning said preparations by various means 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of his said preparations in commerce, as 
commerce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated as hereinabove set forth by 
the United States mails and by advertisements inserted in newspapers, 
are the following: 
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HORMONES FOR MALE & 
FEMALE $7.50 Box. Send 
$1 for Trial Size. Clark’s 
426 S. Spring. R. 503 
HORMONES 
For Male and Female 
$7.50: box. Send $1 Trial, 
Clark’s Drug, 426 S. Spring, 
Room 503. 

Par. 3. The foregoing advertisements disseminated by respondent 
as aforesaid, constitute false advertisements for the reason that they 
fail to reveal facts material in the light of such representations or 
material with respect to the consequences which may result from the 
use of said preparations to which the advertisements relate under the 
conditions prescribed in said advertisements or under such conditions 
as are customary and usual. In truth and in fact, the preparations ad- 
vertised and sold by respondent contain various forms of testosterone 
and alpha estradiol. These are both compounds which are generally 
used by physicians to supply deficiencies of the hormones where such 
deficiencies exist. The unsupervised use of said preparations by the 
lay public is potentially dangerous and may result and is likely to 
result in a serious disturbance of the sex life, in both males and fe- 
males, and serious consequences and injury to the user. Said prepara- 
tions should not be used except after competent medical authority has: 
determined, by diagnosis, that hormone deficiency exists, and only 
upon prescription and under the direction and supervision of such 
medical authority. 

Par. 4. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to its 
hormone preparations disseminated as aforesaid has had and now has 
the capacity and tendency to and does mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that said preparations may be safely used by the lay public 
without diagnosis and supervision by medical authority and to induce 
a portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase the respondent’s said hormone prepara- 
tions. 

Par. 5. The foregoing acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 26, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
M. A. Clemens, an individual formerly trading and doing business 
as Clark’s Drugs & Sundries, Clark’s Drugs, and Clark’s, charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the filing of 
respondent’s answer, testimony, and other evidence in support of and 
in opposition to the allegations of the complaint were introduced be- 
fore a trial examiner of the Commission theretofore duly designated 
by it, and such testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission upon the 
complaint, the answer thereto, testimony and other evidence, the trial 
examiner’s recommended decision, briefs in support of and in opposi- 
tion to the complaint (oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondent, M. A. Clemens, is an individual 
formerly trading and doing business as Clark’s Drugs & Sundries, 
Clark’s Drugs, and Clark’s, but now trading under his own name, 
with his place of business located at 426 South Spring Street, Los 
Angeles, Calif. Sard respondent is engaged in the sale and distribu- 
tion of drugs and sundries, including male and female sex hormone 
preparations. 

Par. 2. In the course and conduct of his business and for the pur- 
pose of inducing the purchase of the hormone preparations sold by 
him, the respondent has disseminated, through the medium of ad- 
vertisements published in certain Los Angeles, Calif., newspapers 
circulated both inside and outside the State of California, the follow- 
ing statements: 

HORMONES FOR MALE & FEMALE $7.50 Box. Send $1 for Trial Size. 
Clark’s, 426 S. Spring, R. 503. 


HORMONES For Male and Female 
$7.50 Box. Send $1 Trial 
Clark’s Drugs. 426 S. Spring. Room 503. 
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HORMONES—Genuine Testosterone (male-female). Eliminate unnecessary 
injections. Adequate doses of hormone tablets produce clinical effects. Equal 
to injections. For comparison—one tablet is equal to 250 capon units. Read 
Paul De Kruif’s excellent book. “The Male Hormone.” Complete information 
available. M. A. CLEMENS, Pharmacist. 426 §. Spring, Rm. 503, Los Angeles 
18. MA. 6379 (successor to Clark’s Drugs). 

Par. 3. The hormone preparations advertised as aforesaid consist 
of testosterone and alpha estrodiol, cholesterol derivatives, synthetized 
to simulate the properties of natural so-called male and female hor- 
mones. Such preparations are very potent and are widely used by 
physicians in the treatment of individuals having hormone deficien- 
cies. They should not be administered, however, unless an actual 
need for them has been established by a thorough physical examina- 
tion, a careful history inveutory, and laboratory tests designed to 
explore the individual patient’s functional capacity, and should be 
used then only upon a prescription and under constant specialized 
medical supervision. The indiscriminate and continued use of the 
drugs may produce an unfavorable influence upon highly sensitized 
reproductive tissues, a disturbance of the menstrual and other repro- 
ductive functions, and temporaty or permanent sterility, resulting 
in serious disturbances to the sex life of an individual, and other 
serious Injuries. 

The respondent’s advertisements of the sex hormone preparations 
sold by him contain no statement of any of the aforesaid hazards 
to health. The natural implication of said unqualified advertisements 
is that the preparations may be taken under customary and usual con- 
ditions without diagnosis or supervision. The Commission therefore 
finds that said advertisements constitute false advertisements, as de- 
fined in the Federal Trade Commission Act, for the reason that they 
fail to reveal facts material with respect to the consequences which 
may result from the use of the preparations to which they relate under 
such conditions as are customary or usual. 

Par. 4. The use by the respondent of the foregoing advertisements 
with respect to said hormone preparations, disseminated as aforesaid, 
has the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said hormone preparations may be indiscriminately used 
by the lay public without ill effects and into the purchase of said 
preparations because of such mistaken and erroneous belief. 
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CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence in support of and in oppo- 
sition to the allegations of the complaint taken before a trial examiner 
of the Commission theretofore duly designated by it, the trial ex- 
aminer’s recommended decision, and briefs in support of the complaint 
and in opposition thereto (oral argument not having been requested) ; 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, M. A. Clemens, individually and 
trading as Clark’s Drugs & Sundries, Clark’s Drugs, Clark’s, M. A. 
Clemens, or under any other name, and his agents, representatives and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale and distribution of male and 
female sex hormone preparations, under whatever designation sold, . 
do forthwith cease and desist from directly or indirectly disseminating, 
or causing to be disseminated, any advertisement thereof by means of 
the United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, which advertisement 
fails to reveal that the unsupervised use of said preparations, or any 
other preparation of substantially similar composition, by persons not 
skilled in the diagnosis and treatment of hormone deficiency condi- 
tions, may result in serious injury to health. 

It is further ordered, Vhat the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order, 
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UNITY STAMP COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECTION (a) OF SECTION 2 OF AN ACT OF CONGRESS APPROVED 
OCTOBER 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 
19, 1936 


Docket 5048. Complaint, Sept. 15, 1943—Decision, Oct. 28, 1947 


Where a corporation engaged in processing and manufacturing straight-line rub- 
ber stamps, and in the competitive interstate sale and distribution thereof 
direct to the consuming public— 

Discriminated in price between different purchasers of its said stamps in that, 
among general discriminatory practices it (1) sold to some customers, 
Stamps 3 inches or less in length and three-eighths inch or less in height, at 
4 cents per line plus 4 cents for each additional line or fraction thereof, 
while charging other purchasers of the same type of stamp, prices which 
varied from 5 to 35 cents per line plus an additional sum for each additional 
line or fraction thereof; and (2) sold rubber stamps of like grade and 
quality at prices which varied from 4 to 15 cents per line 2 inches or less 
in length and three-eighths inch or less in height, plus an additional sum 
for each additional line or fraction thereof ; 

Effect of which discriminations in price had been and might be substantially to 
lessen competition and to injure, destroy, and prevent competition between 
it and its competitors in the sale and distribution of said products in inter- 
state commerce, and had been and might be to tend to create in it a monopoly 
in such line of commerce: 

Held, That such acts and practices, under the circumstances set forth, were in 
violation of the provisions of subsection (a) of section 2 of the Clayton Act, 
as amended by the Robinson-Patman Act. 


Mr. William C0. Kern and Mr. James B. Truly for the Commission. 
Mr. Frank D. Chaiken, of New York City, for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has been 
and is now violating the provisions of subsection (a) of section 2 
of the Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its complaint 
stating its charges with respect thereto as follows: 

Paracrary 1. Respondent Unity Stamp Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business located at 
7 West Thirtieth Street, New York, N. Y. 
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Par. 2. Respondent corporation is now and has been since June 19, 
1936, engaged in the business of processing, manufacturing, offering 
for sale, selling, and distributing made-to-order straight line stamps, 
hereinafter referred to as rubber stamps. Such commodities processed 
and manufactured by the respondent are sold direct to the consuming 
public. Some customers of the respondent purchasing such products 
are located in States other than the State in which respondent’s busi- 
ness is located and some customers, although located within the State 
in which the respondent’s business is located, direct that the shipment 
of their purchases be made by the respondents to their branch offices 
located ‘in States other than the State in which the respondent’s busi- 
ness is located, and in such cases respondent causes such products to be 
shipped and transported across State lines from respondent’s place 
of business to such customers or to such branch offices of such customers. 
There is and has been at all times mentioned a continuous course of 
trade and commerce in said products between respondent’s factory 
and the purchasers of said products, some of which are located in 
States other than the State in which respondent’s business is located, 
as aforesaid. Said products are sold and distributed for use within 
the various States of the United States. 

Par. 3. In the course and conduct of its business in commerce as 
aforesaid, respondent is now and during the time herein mentioned 
has been in substantial competition with other corporations and with 
individuals, partnerships, and firms engaged in the business of proces- 
sing, manufacturing, offering for sale, selling, and distributing rubber 
stamps. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent, since June 19, 1936, has been and is now discriminating in 
price between different purchasers buying such products of like grade 
and quality by selling its products to some of its customers at higher 
prices than it sells its products of like grade and quality to other of 
its customers. 

Among the general practices pursued by the respondent in so dis- 
criminating in price the Commission alleges that: 

(1) To some customers the respondent has sold rubber stamps 3 
inches or less in length and three-eighths or less in height at 4 cents 
per line, plus 4 cents for each additional line or any fraction thereof, 
while to other customers purchasing the same type of rubber stamp 
of like grade and quality, the respondent has charged for each product 
varying prices of 5, 7, 8, 10, 15, 20, 30, or 35 cents per line 3 inches or 
less in length and three-eighths inch or less in height plus in each 
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instance an additional sum for each additional line or any fraction 
thereof. 

(2) The respondent has sold at approximately the same time rubber 
stamps of like grade and quality at varying prices of 4, 5, 7, 10, and 
15 cents per line 2 inches or less in length and three-eighths inch or 
less in height plus in each instance an additional sum for each addi- 
tional line or any fraction thereof. 

Par. 5. The effect of the discriminations in price set forth in para- 
graph 4 hereof has been and may be substantially to lessen competition 
and to injure, destroy, and prevent competition between respondent 
and its competitors in the sale and distribution of rubber stamps in 
interstate commerce and has been and may be to tend to create a 
monopoly in respondent in said line of commerce. 

Par. 6. The foregoing acts and practices of said respondent are in 
violation of the provisions of subsection (a) of section 2 of the Clayton 
Act (U.S. C. title 15, sec. 13) as amended by the Robinson-Patman 
Act approved June 19, 1936. 


Report, Frnpines 4s ro THE Facts, AND ORDER 


Pursuant to the provisions of the act of Congress entitled, “An 
act to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (15 U.S. C. sec. 13), the Federal Trade Commission issued and 
subsequently served its complaint in this proceeding upon the respond- 
ent, Unity Stamp Co., Inc., a corporation, charging it with the viola- 
tion of subsection (a) of section 2 of that act, as amended. After the 
filing by respondent of its answer to the complaint, the Commission 
granted respondent’s motion for leave to withdraw its answer and 
to substitute therefor an answer admitting all of the material allega- 
tions of fact in the complaint but denying that the facts alleged in the 
complaint constituted a violation of said statute. Subsequently, the 
matter regularly came on for final consideration by the Commission 
upon the complaint, substitute answer, briefs in support of and in 
opposition to the complaint and oral argument, and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusion 
drawn therefrom : 

FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Unity Stamp Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
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State of New York, with its principal office and place of business 
located at 7 West Thirtieth Street, New York, N. Y. 

Par. 2. Respondent is now and since June 19, 1936, has been engaged 
in the business of processing, manufacturing, offering for sale, selling, 
and distributing made-to-order, straight-line stamps, hereinafter re- 
ferred to asrubber stamps. These stamps are sold by respondent direct 
to the consuming public. Some of the customers of respondent pur- 
chasing its stamps are located in States of the United States other 
than the State in which respondent’s business is located and other cus- 
tomers, although located within the State in which respondent’s busi- 
ness is located, direct that their purchases be shipped by respondent 
to such customers’ branch offices located in States other than that in 
which respondent’s business is located. In such cases respondent causes 
the stamps to be shipped and transported across State lines from re- 
spondent’s place of business to such customers or to their branch offices. 
There is now and at all times mentioned herein has been a continuous 
course of trade and commerce in such stamps between respondent’s fac- 
tory and the purchasers of the stamps. The stamps are sold and dis- 
tributed for use within the various States of the United States. 

. Par. 3. In the course and conduct of its business in commerce as 
aforesaid, respondent is now and at all times mentioned herein has 
been in substantial competition with other corporations and with indi- 
viduals, partnerships and firms engaged in the business of processing, 
manufacturing, offering for sale, selling and distributing rubber 
stamps. 

Par. 4. In the course and conduct of its business, as aforesaid, 
respondent, since June 19, 1936, has been and is now discriminating 
in price between different purchasers of its stamps by selling such 
stamps to some of its customers at prices higher than those at which 
it sells stamps of like grade and quality to other customers. 

Among the general practices pursued by respondent in so discrimi- 
nating in price are the following: 

(1) To some customers respondent has sold rubber stamps 3 inches 
or less in length and three-eighths inch or less in height at 4 cents per 
line, plus 4 cents for each additional line or any fraction thereof, 
while to other customers purchasing the same type of rubber stamp 
of like grade and quality, respondent has charged for each product 
varying prices of 5, 7, 8, 10, 15, 20, 30, or 35 cents per line 3 inches or 
Jess in length and three-eighths inch or less in height plus in each 
instance an additional sum for each additional line or any fraction 
thereof. 
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(2) Respondent has sold at approximately the same time rubber 
stamps of like grade and quality at varying prices of 4, 5, 7, 10, and 
-15 cents per line 2 inches or less in length and three-eighths inch or 
less in height plus in each instance an additional sum for each addi- 
‘tional line or any fraction thereof. 

Par. 5. The effect of the discriminations in price set forth in para- 
‘graph 4 has been and may be substantially to lessen competition and 
to injure, destroy, and prevent competition between respondent and 
its competitors in the sale and distribution of rubber stamps in inter- 
state commerce, and has been and may be to tend to create a monopoly 
in respondent in such line of commerce. 


CONCLUSION 


The acts and practices of respondent as herein found are in violation 
of the provisions of subsection (a) of section 2 of the aforesaid Clayton 
Act, as amended. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admitted all of the material allega- 
tions of fact in the complaint but denied that the facts alleged con- 
stituted a violation of the statute in question, and upon briefs in sup- 
port of and in opposition to the complaint and oral argument, and the 
Commission having made its findings as to the facts and its conclusion 
that respondent has violated the provisions of subsection (a) of section 
2 of the act of Congress entitled “An act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by the 
Robinson-Patman Act, approved June 19, 1936 (15 U.S. C., sec. 13): 

It is ordered, That the respondent, Unity Stamp Co., Inc., a corpora- 
tion, and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the sale of 
rubber stamps in commerce, as “commerce” is defined in the aforesaid 
Clayton Act, do forthwith cease and desist from— 

1. Discriminating, directly or indirectly, in the price of rubber 
stamps of comparable size and like grade and quality by selling such 
rubber stamps to any purchaser at a price or prices materially different 
from those at which sales are made to any other purchaser: Provided, 
however, That this prohibition shall not be construed as prohibiting 
differentials permitted by section 2 of the Clayton Act as amended. 
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2. Otherwise discriminating in price, either directly or indirectly, 
among different purchasers of rubber stamps of like grade and quality 
in any manner prohibited by section 2 (a) of the Clayton Act as 
amended. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has com- 
plied with this order. : 
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In THe Matrer or 
PAUL CASE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 4813. Complaint, Aug. 14, 1942—Decision, Oct. 24, 1947 


Where an individual engaged in the interstate sale and distribution of his “Case 
Combination New Method Improved’’—also designated as ‘““‘The New Improved 
Case Combination Method” and “Case Combination Formula”—which con- 
sisted of two medicinal preparations, designated as “Formula No. 1” and 
“Formula No. 2,” recommended for use in combination in the treatment of 
rheumatism, arthritis, sciatica, neuritis, and similar conditions; through 
advertisements in newspapers and periodicals, and by form letters, circulars, 
and other advertising media ; directly and by implication— 

(a) Represented that his said “Combination Method” was a cure or remedy and 
constituted a competent and effective treatment for rheumatism, sciatica, 
arthritis, neuritis, and neuralgia and that said treatment would relieve the 
pains symptomatic of, and associated with, such conditions, and that the 
longer the treatment was taken the greater the improvement and the more 
lasting the benefit ; and 

(6b) Represented that the formulas for his said medicinal preparations con- 
stituted a recognized and accepted therapeutic treatment used and prescribed 
by the medical profession for the treatment of aforesaid diseases, and of pains 
that affect the joints and muscles, and that the use of each of said prepara- 
tions in conjunction with the other increased the therapeutic value of each 
preparation ; . 

When in fact they had no therapeutic value in the treatment of such conditions 
in excess of furnishing temporary relief from minor pains symptomatic of, 
or associated with such diseases and conditions; had no curative action on 
the underlying factors that cause the symptoms of pain; and various aforesaid 
representations were false ; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that such representations were 
true and thereby into the purchase of substantial quantities of the prepara- 
tions concerned : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 

In a proceeding in which the complaint challenged respondent’s representations 
in behalf of two preparations offered by him as a combination method for 
the treatment of rheumatism, sciatica, arthritis, neuralgia, and neuritis, and 
in which one of the respondents testified that hyperacidity and constipation 
were among the causative factors of such diseases, but admitted that this 
was his own theory and that it was contrary to accepted medical opinion, the 
testimony of other expert witnesses indicated that said theory was contrary 


to the consensus of such opinion. 
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In a proceeding in which the complaint charged that respondent, in connection 
with the offering and sale of his combination method for the treatment of 
rheumatism, sciatica, arthritis, neuralgia, asthma, and neuritis, consisting 
of his so-called Formula No. 1 and Formula No. 2, had failed to reveal that 
the latter, because of its irritant-laxative content, might be potentially 
dangerous when taken as directed or under usual conditions, the Commission 
was of the opinion, after considering the record and the nature of the 
remedies to be applied, that under the circumstances in the case and in view 
of the nature and extent of the testimony adduced in the proceeding, no 
warning as to potential danger should be required in the advertising thereof. 


Before Mr, Miles J. Furnas and Mr. Charles B. Bayly, trial 
examiners. 

Mr. Joseph Callaway for the Commission. 

Mr. George Landesman, of New York City, for respondent. 


ComMPpLAINT 


Pursuant ,to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Paul Case, an in- 
dividual, hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent Paul Case is an individual trading and 
-doing business under his own name with his principal office and place 
of business located at 33 Hamilton Street, Brockton, Mass. 

Par. 2. Respondent is engaged in the sale and distribution of an 
alleged treatment for pains affecting joints and muscles, and for the 
pains of rheumatism, arthritis, sciatica, and neuralgia, variously desig- 
nated “Case Combination New Improved Method,” “The New Im- 
proved Case Combination Method,” and “Case Combination For- 
mulae,” hereinafter referred to as “Case Combination Method,” 
consisting of two medicinal preparations designated Formula No. 1 
and Formula No. 2, respectively. 

Respondent causes said “Case Combination Method” and the in- 
dividual preparations of which it is composed, when sold, to be 
transported from his place of business in the State of Massachusetts 
to the purchasers thereof located in various other States of the United 
States. At all times mentioned herein respondent has maintained a 
course of trade in his said “Case Combination Method” and the in- 
dividual medicinal preparations of which it is composed, in commerce 
between and among the various States of the United States. 
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Par. 3. In the course and conduct of his aforesaid business respond- 
ent has disseminated and has caused the’ dissemination of false adver- 
tisements concerning his said “Case Combination Method” and the 
individual medicinal preparations of which it is composed, by the 
United States mails and by various means in commerce, as commerce 
is defined in the Federal Trade Commission Act; and the respondent 
has also disseminated and has also caused the dissemination of false 
advertisements concerning the aforesaid “Case Combination Method” 
and the individual medicinal preparations thereof by various means 

‘for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of his aforesaid “Case Combination 
Method” and the individual medicinal preparations, aforesaid, in 
commerce as commerce is defined in the Federal Trade Commission 
Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in such false advertisements, dissemi- 
nated and caused to’be disseminated as hereinabove set forth, by the 
United States mails, newspapers, form letters, circulars, and other 
advertising media, as aforesaid, are the following: 


' “RHEUMATIC” PAINS 
PROMPTLY RELIEVED 


if you are suffering from those agonizing aches and pains usually associated 
with rheumatic, arthritic, sciatic and neuralgia conditions, don’t give up hope. 
Over 100,000 sufferers have been helped by the CASH COMBINATION METHOD. 
Now I want to send you absolutely FREE a generous trial of the NEW IM- 
PROVED. CASE COMBINATION METHOD. You owe it to yourself to send 
for the free trial supply TODAY. Enclose 10¢ only if you wish to help cover 
cost of postage in mailing. 

In my desire to help those who suffer I am always glad to have the opportunity 
to ‘send a free trial of the marvelous CASE COMBINATION METHOD for those 
distressing pains that wrack the joints. and muscles, commonly called ‘“rheu- 
matic” pains. 

Both of these formulae have been worked out scientifically by a doctor of high 
standing in the medical profession. Formula No. 1 contains a standard in- 
gredient prescribed by doctors everywhere for relieving pain in rheumatic, 
arthritic, sciatic and neuralgie conditions. 

Formula No. 2 plays an important part in the Method also. It contains power- 
ful but harmless anti-acids, which tend to neutralize excess acidity often asso- 
ciated with rheumatic conditions. In addition it helps elimination from the 
bowels, which is important in relieving rheumatic pains. 

The remarkable feature of the Case Combination Method is that it not only 
relieves pain but provides other beneficial effects as well. You will find in the 
envelope 10 pink tablets (Formula No. 1) and 12 white tablets (Formula No. 2). 
When you are in pain, take 2 of the pink tablets (Formula No. 1) with a little 
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water and repeat in 1 or 2 hours if needed for relief of pain. Stop taking the 
pink tablets when pain is relieved, but take them again if a pain comes back. 

The white tablets (Formula No. 2) should be taken regularly, 2 tablets witha 
little water 3 times a day after meals, especially when a combined laxative and 
acid neutralizing medicine is needed. It is very important not to neglect their 
use because they improve the action of the pink tablet (Formula No. I Ys 

It is important to keep on taking the white tablets (Formula No. 2) regu- 
larly * * * the continued use of these tablets according to directions tends 
to neutralize excess acidity and also help elimination. 

If you have been benefited by the Case Combination Method you should con- 
tine their use. Otherwise, your system will not get all the help that these 
medicines are capable of giving. 

Possibly your pains are unusually severe or have a tendency to recur unless you 
continue faithful use of a medicine intended to give the relief you so earnestly 
desire. If so, I trust you will persevere and continue the wonderful Case Com- 
bination Method. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth and others of similar import, not specifically 
set out herein, all of which purport to be descriptive of the therapeutic 
properties of the aforesaid “Case Combination Method,” respondent 
represents, directly and by implication, that the “Case Combination 
Method” will relieve the pains associated with, and is a cure and 
remedy and constitutes a competent and effective treatment for, rheu- 
matism, sciatica, arthritis, neuralgia, and excess acidity; and that the 
longer the treatment is taken, the greater the improvement and more 
lasting the benefit. 

Through the use of the statements and representations hereinabove 
set forth, and others of similar import, not specifically set out herein, 
which purport to be descriptive of respondent’s preparation Formula 
No. 2, respondent represents directly and by implication, that the 
medicinal preparation Formula No. 2 will improve the action of the 
medicinal preparation Formula No. 1 and that it is a cure and remedy 
and constitutes a competent and effective treatment for rheumatism, 
sciatica, arthritis, neuralgia, and excess acidity and that its regular 
use will result in permanent relief from such conditions. 

Respondent further represents, directly and by implication, in the 
method and manner as hereinabove set forth, that excess acidity is 
often the cause of rheumatic conditions; that elimination of the bowels 
is an important and essential part of the treatment for rheumatic 
pains; that the qualitative and quantitative formulae for his medicinal 
preparations represent a recognized and accepted therapeutic treat- 
ment used and prescribed by the medical profession for the treatment 
of rheumatism, sciatica, arthritis, neuritis, excess acidity, and pains 
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that wrack the joints and muscles; that his medical preparation 
Formula No. 1 contains an ingredient that is a standard drug univer- 
sally used by physicians in treating the pains associated with the afore- 
said diseases. 

Par. 5. The foregoing statements and representations, and others of 
similar import, not specifically set out herein, are grossly exaggerated, 
false, and misleading. 

The aforesaid “Case Combination Method” and the individual 
preparations constituting said method, sold and distributed as afore- 
said, used separately or in any combination of one with the other, is 
not a cure or remedy for, nor do they jointly or separately, or in any 
combination of one with the other, have any generally recognized de- 
pendable therapeutic value in the treatment of, rheumatism, sciatica, 
arthritis, or neuralgia, in excess of furnishing temporary relief from 
minor pain often associated with such diseases. It will have no 
curative action on the underlying factors that cause such pain. It is 
not a cure or remedy for and does not constitute an effective treatment 
for excess acidity. Its continued use will not afford greater improve- 
ment or more lasting benefit. 

The medicinal preparation Formula No. 2 is nothing more than an 
irritant cathartic with a small amount of alkali which will partly 
neutralize the hydrochloric acid of the stomach. It will not improve 
the action of the medicinal preparation Formula No. 1. It is not a 
cure and remedy for and has no generally recognized therapeutic value 
in the treatment of rheumatism, sciatica, arthritis, neuralgia, or excess 
acidity of the system. Its regular use will not result in any relief, 
permanent or otherwise, from such conditions. 

Excess acidity is rarely, if ever, a contributing factor to or the cause 
of rheumatic conditions. 

The forced evacuation of the bowels by the use of an irritant 
cathartic, such as respondent’s preparation Formula No. 2 will not 
mitigate or relieve, or have any therapeutic value in the treatment of 
rheumatic pains. 

The formulae for respondent’s medicinal preparations do not repre- 
sent a recognized and accepted therapeutic treatment used and pre- 
scribed by the medical profession for the treatment of rheumatism, 
sciatica, arthritis, neuralgia, excess acidity or pains that wreck the 
joints and muscles, 

The medicinal preparation Formula No. 1 contains acetylsalicylic 
acid, an ingredient often prescribed by members of the medical pro- 
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fession for temporary relief of minor pains and aches. However, the 
diseases, rheumatism, sciatica, arthritis, and neuralgia are often ac- 
companied by pains of such intensity and seversity that acetylsalicylic 
acid cannot be relied upon to afford even temporary relief and it is, 
therefore, not universally prescribed by members of the medical 
profession in the treatment of such conditions. 

Par. 6. The advertisements disseminated: by the respondent, as 
aforesaid, constitute false advertisements for the further reason that 
they fail to reveal facts material in the light of such representations, 
or material with respect to consequences which may result from the 
use of the medicinal preparation “Formula No. 2,” as directed, alone 
or in the “Case Combination Treatment” under the conditions 
prescribed in said advertisements or under such conditions as are 
customary or usual. 

Respondent’s preparation “Formula No. 2” is dangerous to health 
in that its use as directed may result in chronic local irritation of the 
alimentary tract, gastro-intestinal disturbances and interfere with or 
upset normal digestive processes. The danger of such injury may 
be avoided only by appropriate limitation of the use of this irritant 
preparation. 

Respondent’s said preparation, Formula No. 2, is an irritant laxative 
and is potentially dangerous when taken by one suffering from 
abdominal pains, stomach ache,- cramps, colic, nausea, vomiting or 
other symptoms of appendicitis. Its frequent or continued use may 
result in dependence on a laxative. 

Par. 7. The use by said respondent of the foregoing false adver- 
tisements and deceptive and misleading statements and representa- 
tions, and others of similar import, disseminated as aforesaid, has had 
and now has the tendency and capacity to and does mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that such false statements, representations 
and advertisements are true, and that said medicinal preparation, 
Formula No. 2, is safe for use, and to induce a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief, 
to purchase respondent’s aforesaid “Case Combination Method” and 
the individual medicinal preparations designated as aforesaid. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 14, 1942, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Paul Case, an individual, charging him with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
the answer of the respondent thereto, testimony and other evidence 
in support of and in opposition to the allegations of said complaint 
were taken before a trial examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
upon said complaint, answer thereto, testimony and other evidence, 
report of the trial examiner upon the evidence and exceptions filed 
thereto, and briefs filed in support of the complaint and in opposition 
thereto (oral argument not having been requested); and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Paul Case, is an individual trading and 
doing business under his own name, with his principal office and place 
of business located at 833 Hamilton Street, Brockton, Mass. 

Par. 2. Respondent is engaged in the sale and distribution of medic- 
inal preparations which are recommended for use in combination in 
the treatment of rheumatism, arthritis, sciatica, neuritis, and similar 
conditions. These preparations are sold as a so-called treatment vari- 
ously designated as “Case Combination New Method Improved,” 
“The New Improved Case Combination Method,” and “Case Combina- 
tion Formula,” and said medicinal preparations, in constituting said 
treatment, are designated as Formula No. 1 and Formula No. 2, 
respectively. This treatment consisting of Formula No. 1 and Formula - 
No. 2 will hereinafter be referred to as the “Case Combination 
Method.” 

Respondent causes said Case Combination Method and the individ- 
ual preparations of which it is composed, when sold, to be transported 
from his place of business in the State of Massachusetts to the purchas- 
ers thereof located in various other States of the United States. 
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Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said Case Combination Method and the 
individual preparations of which it is composed in commerce among 
and between the various States of the United States. 

Par. 3. In the course and conduct of his aforesaid business, the re- 
spondent has disseminated and has caused the dissemination of, false 
advertisements concerning his Case Combination Method and the 
individual medicinal preparations of which it is composed by United 
States mails and by various means in commerce as “commerce” is 
defined in the Federal Trade Commission Act; and the respondent 
has also disseminated, and has caused the dissemination of, false ad- 
vertisements concerning the aforesaid Case Combination Method and 
the individual medicinal preparations thereof by various means for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of his aforesaid Case Combination Method 
and the individual preparations in commerce as “commerce” is defined 
in the Federal Trade Commission Act. Among and typical of the 
false, misleading, and deceptive statements and representations con- 
tained in such false advertisements disseminated and caused to be dis- 
seminated as hereinabove set forth, by United States mails, by adver- 
tisements in newspapers and periodicals, and by form letters, circulars, 
and other advertising media, are the following: 


“RHEUMATIC” PAINS 
PROMPTLY RELIEVED 


if you are suffering from those agonizing aches and pains usually associated with 
rheumatic, arthritic, sciatic and neuralgia conditions, don’t give up hope. Over 
100,000 sufferers have been helped by the CASE COMBINATION METHOD. 
Now I want to send you absolutely FRHE a generous trial of the NEW IM- 
PROVED CASE COMBINATION METHOD. You owe it to yourself to send for 
the free trial supply TODAY. Enclose 10¢ only if you wish to help cover cost 
of postage in mailing. 
; * * * * * 

In my desire to help those who suffer I am always glad to have the opportunity 
to send a free trial of the marvelous CASH COMBINATION METHOD for those 
distressing pains that wrack the joints and muscles, commonly called “rheumatic” 
pains. 

* * * * 

Both of these formulae have been worked out scientifically by a doctor of high 
standing in the medical profession. Formula No. 1 contains a standard ingred- 
ient prescribed by doctors everywhere for relieving pain in rheumatic, arthritic, 
sciatic and neuralgic conditions. 

* * £ ok & 


Formula No. 2 plays an important part in the Method also. It contains pow- 
erful but harmless anti-acids, which tend to neutralize excess acidity often as- 
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sociated with rheumatic conditions. In addition it helps elimination from the 
bowels, which is important in relieving rheumatic pains. 
* * * * * 

The remarkable feature of the Case Combination Method is that it not only 
relieves pain but provides other beneficial effects as well. You will find in the 
envelope 10 pink tablets (Formula No. 1) and 12 white tablets (Formula No. 2. 
When you are in pain, take 2 of the pink tablets (Formula No. 1) with a little 
water and repeat in 1 or 2 hours if needed for relief of pain. Stop taking the 
pink tablets when pain is relieved. but take them again if a pain comes back. 

Oe dp POR! eee aa. 

The white tablets (Formula No, 2) should be taken regularly, 2 tablets with a 
little water 3 times a day after meals, especially when a combined laxative and 
acid neutralizing medicine is needed. It is very important not to neglect their 
use because they improve the action of the pink tablet (Formula No. 1). 

eee EO ae 

It is important to keep on taking the white tablets (Formula No. 2) regularly 
* * * the continued use of these tablets according to directions tends to neu- 
tralize excess acidity and also help elimination. 

He LE a iil tee 

If you have been benefited by the Case Combination Method you should con- 
tinue their use. Otherwise, your system will not get all the help that these 
medicines are capable of giving. 

©) oe rk 

Possibly your pains are unusually severe or have a tendency to recur unless 
you continue faithful use of a medicine intended to give the relief you so earnestly 
desire. If so, I trust you will persevere and continue the wonderful Case Com- 
bination Method. 

Par. 4. Through the use of the statements and representations here- 
inabove set forth and others of similar import not specifically set out 
herein, all of which purport to be descriptive of the therapeutic prop- 
erties of the aforesaid Case Combination Method, respondent repre- 
sents, directly and by implication, that the Case Combination Method 
is a cure or remedy and constitutes a competent and effective treatment 
for rheumatism, sciatica, arthritis, neuritis, or neuralgia and that said 
treatment will relieve the pains symptomatic of, and associated with, 
such conditions and that the longer the treatment is taken the greater 
the improvement and the more lasting the benefit. 

Respondent further represents, directly and by implication, in his 
various form letters and other advertising material that the formulas 
for his medicinal preparations represent a recognized and accepted 
therapeutic treatment used and prescribed by the medical profession 
for the treatment of rheumatism, sciatica, arthritis, neuralgia, neuritis, 
and pains that affect the joints and muscles and that the use of each of 
said preparations in conjunction with the other increases the thera- 
peutic value of each preparation. 
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Par. 5. The Commission finds that the foregoing statements and rep- 
resentations are grossly exaggerated, false, and misleading. The Case 
Combination Method and the individual preparations constituting said 
method, used either separately or in combination of one with the other, 
are not a cure or remedy for rheumatism, sciatica, arthritis, neuralgia, 
or neuritis and have no therapeutic value in the treatment of such con- 
ditions in excess of furnishing temporary relief from minor pains 
symptomatic of, or associated with, such diseases and conditions. Said 
Case Combination Method and the individual medicinal preparations 
of which it is composed have no curative action on the underlying fac- 
tors that cause the symptoms of pain. 

Formula No. 1 of said Case Combination Method’is composed of the 
following ingredients : 


Grains. 
Acetylsalicylic acid: (asprin) _ 2-320. soe 5 
Potassium sulphate.__f2220 2 Sth gee Se eee yy, 
Ginniei fous BoA Fo 2 oe SS ee eee A 
Ey OlculNir te ee eee ae ee ee Nh he ass edly Vy 


By reason of the aspirin content in this preparation, 1t would tend, 
when taken as directed, to reduce fever when above normal and would 
tend to temporarily relieve the symptoms of pain associated with 
rheumatism, sciatica, arthritis, neuralgia, or neuritis if the severity 
of the pain is not too great, but has no therapeutic effect upon the 
underlying conditions causing said diseases. The ingredients cimici- 
fugin, which is commonly known as bugbane, and phytolaccin, which is 
commonly known as pokeweed, are not recognized by the medical pro- 
fession as having any therapeutic action in the treatment of any disease 
or condition. The amount of potassium sulphate contained in said 
preparation is too small to have any therapeutic effect. 

Formula No. 2 of said Case Combination Method is composed of the 
following ingredients: 


Grains 
Sodiutimcitrate TOP. 214) tenth els paels ee. 2 
Sodium: bicarbonate) aSiiPilce eee eee 1 
Wxt. easeara sagrada U.S.\P_.ueesso ee 1 


This preparation is primarily an irritant-laxative preparation. It 
does not contain sufficient sodium citrate or sodium bicarbonate to be 
effective in combating hyperacidity of the stomach. This preparation 
has no recognized value in the treatment of rheumatism, sciatica, 
arthritis, neuralgia, or neuritis. It is not an effective treatment for 
such diseases or conditions and its use has no effect upon the develop- 
ment or course of such diseases or conditions. 
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The Commission further finds that the formulas for respondent’s 
medicinal preparations do not represent a recognized or accepted thera- 
peutic treatment for rheumatism, sciatica, arthritis, neuralgia, or neu- 
ritis. The use of said preparations in combination with each other 
does not increase or improve the therapeutic value of either 
preparation. 

One of the expert witnesses called by the respondent testified that 
hyperacidity and constipation were among the causative factors of 
rheumatism, sciatica, arthritis, neuralgia, and neuritis but admitted 
that this was his own theory and that it was contrary to accepted medi- 
cal opinion. The testimony of other expert witnesses indicated that 
this theory was contrary to the consensus of medical opinion. 

Par. 6. The complaint charges that the respondent has disseminated 
false advertisements in that the advertisements fail to reveal that re- 
spondent’s preparation Formula No. 2, because of its irritant-laxative 
content, may be potentially dangerous when taken as directed or when 
taken under conditions that are customary and usual. Having given 
consideration to the record and to the nature of the remedy to be ap- 
plied, the Commission is of the opinion that under the circumstances in 
this case and in view of the nature and extent of the testimony adduced 
in this proceeding, no warning as to potential danger should be re- 
quired in the advertising of respondent’s preparations. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated and 
caused to be disseminated as hereinabove described, in connection with 
the offering for sale, sale, or distribution of said medicinal prepara- 
tions, has had, and now has, the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such statements and representations 
are true and into the purchase of substantial quantities of such medic- 
inal preparations because of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This-proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
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{estimony and other evidence in support of and in opposition to the 
allegations of said complaint taken before a triai examiner of the 
Commission theretofore duly designated by it, report of the trial 
examiner upon the evidence and exceptions filed thereto, and briefs 
filed in support of the complaint and in opposition thereto; and the 
Commission having made its findings as to the facts and its conclusion 
that the respondent has violated the provisions of the Federal ‘Trade 
Commission Act: 

It is ordered, That the respondent, Paul Case, an individual, and 
his agents, representatives, and employees, directly or through any 
corporate or other device in connection with the offering for sale, 
sale, or distribution of his medicinal preparations, either separately or 
in combination, under the designations “Case Combination New Meth- 
od Improved,” “The New Improved Case Combination Method,” or 
“Case Combination Formula” or under any other name or names, or 
any other preparation of substantially similar composition or pos- 
sessing substantially similar properties, under whatever name or 
names sold, do forthwith cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act which 
advertisement represents, directly or by implication— 

(a) That respondent’s preparations, whether used singly or in 
combination, have any therapeutic value in the treatment of rheuma- 
tism, sciatica, arthritis, neuritis, or neuralgia or similar conditions or 
diseases in excess of temporarily relieving minor pains which may be 
symptomatic of such diseases or conditions, or that said preparations 
possess curative properties in the treatment of any of such diseases or 
conditions. 

(6) That said preparations, whether used singly or in combination, 
have any curative action or beneficial effect upon the underlying 
causes of rheumatism, sciatica, arthritis, neuritis, or neuralgia. 

(c) That said preparations, whether used singly or in combination, 
have any beneficial effect upon the development or course of rheuma- 
tism, sciatica, arthritis, neuritis, or neuralgia or similar diseases or 
conditions. 

(d@) That the formulas for respondent’s medicinal preparations 
represent a recognized or accepted therapeutic treatment for rheuma- 
tism, sciatica, arthritis, neuralgia, or neuritis or similar diseases or 
conditions. 
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(e) That the use of respondent’s preparations in combination with 
each other increases or improves the therapeutic value of either 
preparation. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purposes of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
defined in the Federal Trade Commission Act of respondent’s medic- 
inal preparations which advertisement contains any of the repre- 
sentations prohibited in paragraph 1 hereof and the subdivisions 
thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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ELMER L. BOYD, HERMA LOU BOYD, AND ELIZABETH 
EPPS, TRADING AS PERMA-PLASTIC-SEAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5424. Complaint, Feb. 27, 1946—Decision, Nov. 3, 1947 


Where three individuals engaged in the interstate sale and distribution of paints 
and varnishes; in advertising their ‘Perma-Plastic-Seal” product in news- 
papers and magazines and in pamphlets, circular letters, and other advertising 
media, directly or by implication— 

(a) Represented that their said product was a plastic, which sealed all types of 
floors permanently, constituted a remarkable new laboratory discovery, and 
was different from any floor finish on the market; 

The facts being that while it may have contained some of the ingredients used in 
the manufacture of plastics, such as resins, cellulose, and cellulose nitrate, 
it was not in fact a plastic as understood by the trade and purchasing public, 
but was a paint or varnish, which did not differ materially from many other 
floor finishes which had been on the market for many years, would not 
satisfactorily cover every type of surface, and was in no sense a remarkable 
new laboratory discovery ; 

(0) Falsely represented that it was suitable for covering every type of surface, 
such as linoleum, rubber, concrete, wood, cork, inlaid asphalt tile, bar tops, 
dance floors, and gymnasium floors; produced a cellophane-like surface; and 
dried rapidly ; 

(c) Falsely represented that it out-performed wax in every way; would last 
for months under heavy traffic; rejuvenated old flooring and restored the 
original color of floors to which it was applied ; and 

(d@) Falsely represented that its use created a nonskid and slipproof condition 
on the surfaces to which it was applied; and that it resembled tile; and, 

Where said individuals, engaged as aforesaid— 

(€) Falsely represented through the use of the word “plastic,” in their trade 
name and in the name of their said product, that the latter was a plastic; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their product, and thereby cause it to 
purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Wayne Van Osdon, of Detroit, Mich., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act. and 
by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Elmer L. Boyd, Herma 
Lou Boyd, and Elizabeth Epps, individuals trading as Perma-Plastic- 
Seal Co., hereinafter referred to as respondents, have violated the pro- 
visions of said act and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondents Elmer L. Boyd, Herma Lou Boyd, and 
Elizabeth Epps are individuals trading as Perma-Plastic-Seal Co. 
with their office and principal place of business located at 1818 Buhl 
Building, Grosse Pointe and Congress Street, Detroit, Mich. Re- 
spondents formerly had their office and principal place of business at 
15320 East Jefferson Avenue, Grosse Pointe, Mich. 

Par. 2. The respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of paints and varnishes 
designated as “Perma-Plastic-Seal.” 

The respondents cause and have caused said product, when sold, to be 
transported from their said places of business in the State of Michigan 
to purchasers thereof located at various points in the several States of 
the United States and the District of Columbia. Respondents main- 
tain and at all times herein mentioned have maintained a course of 
trade in said product in commerce amorg and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their product the respondents have 
circulated, and are now circulating, among prospective purchasers 
throughout the United States, by United States mails, by means of 
advertisements inserted in newspapers and magazines, by means of 
advertising folders, pamphlets, circular letters, labels, and other ad- 
vertising material, all of general circulation, many false statements and 
representations concerning their said product. Among and typical of 
such false statements and representations are the following: 


NOW! THE NEW NON-SKID LIQUID PLASTIC FINISH—FINISH FOR 
EVERY TYPE OF FLOOR 

Eliminates Scrubbing * * * Lustrous as Cellophane Guaranteed Non-Skid 
ee Out-berLorms, Wax. 2%. >, 

Out Performs wax 200 to 1. 

IT’S PERMA-PLASTIC-SEAL, remarkable new labor-discovery. Just what 
the name implies; a plastic coating that seals * * * permanently. 
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IT’S DIFFERENT from any floor finish on the market today. Its a liquid 
plastic. 

COVERS EVERY TYPE OF SURFACE * * * Linoleum, rubber, concrete, 
wood, cork, inlaid, asphalt tile, bar tops, dance floors * * * gym floors 
* * # gives them all a sparkling beauty treatment, a Cellophane-like surface 
that outshines, out-performs wax in every way. 

BASILY APPLIED BY ANYONE. No skilled labor is necessary. Goes on 
smoothly with a brush, leaves no streaks or brush marks. Dries rapidly, needs 
no polishing, leaves a gleaming transparent film. 

STANDS UP! ITS TOUGH! Perma-Plastic-Seal can take it! Its brilliant 
Cellophane-like finish lasts for months under heavy traffic. Durable, stain- 
resistant, wear-resistant; also resists alcohol, boiling water and mild acids. 
Eliminates waxing, Polishing and Scrubbing. Reduces maintenance costs, saves 
money, time and labor. Has no obnoxious odor! 

PERMA-PLASTIC-SEAL IS GUARANTEED NON-SKID. Eliminates the 
many hazards of slippery floors, the danger of bodily injury. 

Rejuvenates old Floors, saves replacement costs. If your present floor cover- 
ing is worn, faded, marred or stained, Perma-Plastic-Seal will give it a brilliant 
glossy surface not only restoring but improving the original color and beauty. 

“Just like a layer of cellophane.” ‘“Pigmented”—It resembles tile. Its deep 
rich lustre, its seemingly wearproof film is the result of years of experiments 
by chemical engineers. It is a real Plastic—a postwar product now. 

Par. 4. Through the foregoing statements and representations here- 
inabove set forth, and others similar thereto but not specifically set 
out herein, the respondents represent directly or by implication that 
their product designated ““Perma-Plastic-Seal” is a liquid plastic and 
is a remarkable new laboratory discovery; that it is a plastic and 
seals all types of floors permanently; that it is different from any floor 
finish on the market; that it covers every type of surface such as 
linoleum, rubber, concrete, wood, cork, inlaid, asphalt tile, bar tops, 
dance floors, and gym floors, and produces a cellophane-like surface ; 
that it dries rapidly; that it out-performs wax 200 to 1 or out-per- 
forms wax in every way; that Perma-Plastic-Seal will last for months 
under heavy traffic; that it is durable, stain-resistant; wear-resistant, 
resists alcohol, boiling water and mild acids; that it eliminates wax 
polishing and scrubbing; that it rejuvenates old flooring and will re- 
store and improve the original color and beauty of floors to which it 
is applied; that its use creates a nonskid and slipproof condition on 
the surface to which it is applied; that their product is the result of 
years of experiments by chemical engineers; that it is a real plastic; 
a postwar product; that it exceeds in quality any similar material now 
being used; that it resembles tile. 

Par. 5. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, respondents’ product 
Perma-Plastic-Seal, while it may contain some of the ingredients such 
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as resins, cellulose, cellulose nitrate or other ingredients which may be 
used in the manufacture of plastic compositions for molding, laminat- 
ing, and casting, it is not a plastic or liquid plastic as these terms are 
understood by the public. Said product is not a remarkable new 
laboratory discovery and does not contain new ingredients or ingredi- 
ents that are not found in other high-class paints, varnishes, or lacquers 
which have contained the various ingredients used in respondents’ 
said product for many years, and have been sold and are now sold as 
paints, varnishes, or lacquers. Said product does not seal surfaces 
permanently and is not permanent. Said product is not different from 
many floor finishes now on the market and which have been on the 
market for many years. It does not satisfactorily cover every type of 
surface such as linoleum, rubber, concrete, wood, cork, inlaid, asphalt 
tile, bar tops, dance floors and gym floors, and it does not produce a 
cellophane-like surface. It will not out-perform wax 200 to 1 or out- 
perform wax in every way. It will not dry rapidly. Said product 
will not last for months under heavy traffic. It is not durable, stain- 
resistant, or wear-resistant, nor does it resist alcohol, boiling water, 
and mild acids. The use of Perma-Plastic-Seal does not rejuvenate old 
flooring; it does not restore or improve the original color and beauty 
of floors upon which it is applied. It is not nonskid or slipproof, nor 
does it resemble tile in appearance or wearing properties. Respond- 
ents’ product Perma-Plastic-Seal is not the result of years of experi- 
ments by chemical engineers. It is not a postwar product, nor does it 
contain ingredients discovered in the war effort. Perma-Plastic-Seal 
is not different in its composition from other comparable, competitive 
paint and varnish products being used today for the same purpose for 
which respondents’ product is recommended. 

Par. 6. The use by the respondents of the word “plastic” in their 
trade name and in designating, describing, and referring to their said 
product designated “Perma-Plastic-Seal,” as aforesaid, is misleading 
and deceptive in that said product is not a plastic as such term is under- 
stood by the trade and the purchasing public, but are ordinary paints 
and varnishes of the same type and composition as sold by many com- 
petitors of the respondents at prices substantially less than the prices 
secured by respondents for their said product. The purchasing pub- 
lic’s understanding of the word “plastic” when applied to plastic coat- 
ings is that the product so designated is something new and different 
and partakes of the same nature and character as molded plastic prod- 
ucts, and when used creates a permanent condition on the surfaces to 
which it is applied, and when used it is not necessary thereafter to ever 
again apply it to the surfaces to which said product has been applied. 
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Par. 7. The use by the respondents of the aforesaid false, misleading, 
and deceptive statements and representations has had, and now has, a 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true and to induce a substan- 
tial portion of the purchasing public, because of such erroneous and 
mistaken belief, to purchase said product. 

Par. 8. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 27, 1946, issued and there- 
after served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of that act. After the filing by respondents of their answer to 
the complaint, a hearing was held before a trial examiner of the Com- 
mission theretofore duly designated by it, at which hearing a stipula- 
tion of facts was agreed upon by counsel supporting the complaint 
and counsel for the respondents and read into the record, such stipu- 
lation being in lieu of evidence in support of or in opposition to the 
allegations of the complaint. Thereafter, the proceeding regularly 
came on for final consideration by the Commission upon the complaint, 
answer, stipulation of facts, recommended decision of the trial exam- 
iner, and brief in support of the complaint (no brief having been filed 
on behalf of respondents and oral argument not having been re- 
quested), and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Elmer L. Boyd, Herma Lou Boyd, 
and Elizabeth Epps are individuals who for more than 1 year immedi- 
ately preceding April 20, 1946, were engaged in the sale and distribu- 
tion of paints and varnishes, including a product designated by them 
as “Perma-Plastic-Seal.” Respondents traded under the name Perma- 
Plastic-Seal Co., their office and principal place of business being lo- 
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cate at 1818 Buhl Building, Grosse Points and Congress Streets, 
Detroit, Mich. 

Par, 2. Respondents caused their products, when sold, to be trans- 
ported from their place of business in the State of Michigan to pur- 
chasers thereof located in various other States of the United States. 
Respondents maintained a course of trade in their products in com- 
merce among and between the various States of the United States. 

Par. 3. In the course and conduct of their business, and for the pur- 
pose of inducing the purchase of their product Perma-Plastic-Seal, 
respondents advertised the product by means of advertisements in- 
serted in newspapers and magazines and also by means of pamphlets, 
circular letters and other advertising media, all of which advertise- 
ments were disseminated among prospective purchasers. Among and 
typical of the statements appearing in the advertisements were the 
following: 


NOW THE NEW NON-SKID LIQUID PLASTIC FINISH. FINISH FOR 
EVERY TYPE OF FLOOR 

Hliminates Scrubbing * * * Lustrous as Cellophane 

Guaranteed Non-Skid * * -* Qut-Performs Wax * * * 

Out Performs wax 200 to 1. 

IT’S PERMA-PLASTIC-SEAL, remarkable new laboratory discovery. Just 
what the name implies; a plastic coating that seals * * * permanently. 

IT’S DIFFERENT from any floor finish on the market today. It’s a liquid 
plastic. 

COVERS EVERY TYPE OF SURFACE * * #* Linoleum, rubber, concrete, 
wood, cork, inlaid, asphalt tile, bar tops, dance floors * * * gym floors 
* * * gives them all a sparkling beauty treatment, a Cellophane-like surface 
that outshines, out-performs wax in every way. 

BASILY APPLIED BY ANYONE. No skilled iabor is necessary. Goes on 
smoothly with a brush, leaves no streaks or brush marks. Dries rapidly, needs 
no polishing, leaves a gleaming transparent film. 

STANDS UP! IT’S TOUGH! Perma-Plastic-Seal can take it! Its brillian 
Cellophane-like finish lasts for months under heavy traffic. Durable, stain-resist- 
ant, wear-resistant; also resists alcohol, boiling water and mild acids. Hlimi- 
nates waxing, Polishing and Scrubbing. Reduces maintenance costs, saves money, 
time and labor. Has no obnoxious odor! 

PERMA-PLASTIC-SEAL -IS GUARANTEED NON-SKID. Eliminates the 
many hazards of slippery floors, the danger of bodily injury. 

Rejuvenates old Floors, saves replacement costs. If your present floor cover- 
ing is worn, faded, marred or stained, Perma-Plastic-Seal will give it a brilliant 
glossy surface not only restoring but improving the original color and beauty. 

“Just like a layer of cellophane,” “Pigmented”. It resembles title. Its deep rich 
lustre, its seemingly wearproof film is the result of years of experiments by 
chemical engineers. It is a real Plastic—a postwar product now. 


Par. 4. Through these statements and others of a similar nature re- 
spondents represented, directly or by implication, that their product 
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Perma-Plastic Seal was a plastic; that it sealed all types of floors per- 
manently ; that it was a remarkable new laboratory discovery; that it 
was different from any floor finish on the market; that it was suitable 
for covering every type of surface, such as linoleum, rubber, concrete, 
wood, cork, inlaid asphalt tile, bar tops, dance floors, and gymnasium 
floors; that it produced a cellophane-like surface; that it dried rapidly ; 
that it out-performed wax in every way; that it would last for months 
under heavy traffic; that it rejuvenated old flooring and restored the 
original color of floors to which it was applied; that its use created a 
nonskid and slipproof condition on the surfaces to which it was 
applied; and that it resembled tile. 

Par. 5. These representations were erroneous and misleading. 
While the product may have contained some of the ingredients used in 
the manufacture of plastics, such as resins, cellulose and cellulose ni- 
trate, it was not in fact a plastic as that term is understood by the 
trade and the purchasing public. Actually, it was a paint or varnish 
and did not differ materially from many other floor finishes which have 
been on the market for many years. It was in no sense a remarkable 
new laboratory discovery. The product did not seal surfaces per- 


manently. It would not satisfactorily cover every type of surface and | 


did not produce a cellophane-like surface. It would not out-perform 
wax in every way and would not dry rapidly under all conditions. The 
product was incapable of lasting for months under heavy traffic. The 
use of the product would not rejuvenate old flooring nor would it re- 
store the original color of floors to which it was applied. Its use did 
not create a nonskid or slipproof condition. The product did not 
resemble tile. 

Par. 6. The use by respondents of the word “plastic” in their trade 
name and in the name of their product was misleading in that it con- 
stituted a representation that the product was a plastic. As pointed out 
above, the product was not a plastic as that term is understood by the 
trade and the purchasing public. 

Par. 7. The use by the respondents of the representations referred to 
above, including the use of the word “plastic” in respondents’ trade 
name, and in the name of their product, had the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public 
with respect to the nature, properties and qualities of their product, 
and the tendency and capacity to cause such portion of the public to 
purchase substantial quantities of such product as a result of the er- 
roneous and mistaken belief so engendered. 
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The acts and practices of the respondents, as herein found, are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practice in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
a stipulation of facts entered into between counsel supporting the com- 
plaint and counsel for respondents, recommended decision of the trial 
examiner, and brief in support of the complaint (no brief having been 
filed on behalf of respondents and oral argument not having been 
requested), and the Commission having made its findings as to the 
facts and its conclusion that the respondents have violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Elmer L. Boyd, Herma Lou 
Boyd, and Elizabeth Epps individually and trading as Perma-Plastic- 
Seal Co., or trading under any other name, and their representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of respondents’ product now designated “Perma-Plastic-Seal,” or 
any product of substantially similar composition or possessing sub- 
stantially similar properties, under whatever name sold, do forthwith 
cease and desist from representing, directly or by implication: 

. That said product seals surfaces permanently. 

. That said product is a remarkable, new laboratory discovery. 

. That said product differs from all other floor finishes. 

. That said product is suitable for covering every type of surface. 

. That said product produces a cellophane-type surface. 

. That said product dries rapidly under all conditions. 

. That said product out-performs wax in every way. 

. That said product will last for months under heavy traffic. 

. That said product rejuvenates old flooring or restores the original 
color of flooring. 

10. That said product creates a nonskid or slipproof condition. 

11. That said product resembles tile. 

It is further ordered, That the respondents and their representatives, 
agents, and employees, directly or through any corporate or other 
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device, in connection with the offering for sale, sale and distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of said product, or any product of substantially similar com- 
position or possessing substantially similar properties, do forthwith 
cease and desist from: 

Using the word “Plastic,” or any word of similar import, in respond- 
ents’ trade name or in the name of said product; or otherwise represent- 
ing, directly or by implication, that said product is a plastic. 

It ts further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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JOE WLODINGER, CELIA WLODINGER, AND HARRIET 
WLODINGER, TRADING AS FARMERS’ MAIL ORDER 
HOUSE . 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5461. Complaint, Sept. 23, 1946—Decision, Nov. 8, 1947 


Where two partners, engaged in the interstate sale and distribution of new, used, 
made-over, and second-hand wearing apparel, in advertising their merchan- 
dise in various trade and farm journals, and by catalogs mailed directly to 
prospective purchasers, and in various other ways— 

(a) Represented that they were making an introductory or bargain offer of their 
products, through such statements as “Our Introductory Bargain Offer to 
You * * * 10 Dresses $2.98—20 Dresses $5.90”; when in fact such 
merchandise could be purchased by anyone, or repeatedly by the same 
purchaser, at the prices specified therein ; 

(b) Represented that with every purchase of $5.90 or more a purchaser would 
receive a dress “absolutely free” as a special introductory gift; the fact being 
the purchase of other merchandise and payment of a valuable consideration 
was required before delivery of said dress to the purchaser ; and 

(c) Represented that they were offering for sale work socks which contained 
wool, waterproof raincoats, women’s wool skirts and ladies’ linen or part 
linen handkerchiefs ; when in fact the socks advertised as having a “cashmere 
finish” contained no wool whatever, the raincoats were not waterproof, the 
“wool skirts” were predominantly rayon, and the “linen” handkerchiefs were 
made of cotton; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations were 
true, and thereby to cause its purchase of their merchandise ; and 

Where said partners, engaged, in the course of their said business, in the purchase 
of old, worn, or previously used hats, which they had cleaned, dyed and 
blocked, and to which, whenever necessary, they added new trimmings, sweat 
bands, and linings, and some of which when thereafter offered for sale, had 
the appearance of new— 

(d) Sold their said hats with no label, marking, or designation stamped thereon 
or attached thereto to indicate to the purchasing public that they were in 
fact second-hand or reconditioned products, which had been processed to 
appear new and were readily accepted by members of the purchasing public 
as new; 

With the result that a substantial portion of said public was led to believe that 
said hats were in fact new hats, made entirely of new materials, and pur- 
chased substantial quantities thereof; and with the effect of placing in the 
hands of purchasers of their said hats for resale, a means and instrumentality 
whereby the latter might and did mislead and deceive the purchasing public 
as to the true facts in regard thereto: 
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Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


In a proceeding in which respondents—engaged in the sale and distribution of 
new, and of used, made-over, and second-hand wearing apparel—were 
charged, among other things, with failing to disclose through use of tags, 
labels, or other markings on their merchandise that certain of their products 
were second-hand or previously used or worn, aud, where affirmative state- 
ments of fiber content had been made, with failing to disclose the true 
constituent fiber or material from which certain of their said products were 
made, thereby placing in the hands of purchasers for resale means and 
instrumentalities whereby the consumer purchaser could be misled and 
deceived; but in which it did not affirmatively appear that the second-hand 
garments sold by them were so renovated or refinished as to permit their 
being passed off as new by purchasers for resale, or that in the circumstances 
there was necessity for disclosing their fiber content, lacking any affirmative 
misrepresentation thereof; no findings were made pursuant to the aforesaid 
charges of the complaint. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. Harold Kornfeld, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Joe Wlodinger, 
Celia Wlodinger, and Harriet Wlodinger, individually and as copart- 
ners trading as Farmers’ Mail Order House, hereinafter referred to as 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondents, Joe Wlodinger, Celia Wlodinger, and 
Harriet Wlodinger, are copartners trading as Farmers’ Mail Order 
House and have their principal office and place of business at 628 
Broadway, New York, N. Y. Respondents are now, and for more than 
1 year last past have been, engaged in the sale and distribution of new, 
used, made-over and second-hand wearing apparel. 

Respondents cause said products, when sold, to be transported from 
their aforesaid place of business in the State of New York to pur- 
chasers thereof in their respective points of location in various States 
of the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein ‘have maintained, a course 
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of trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par, 2. In the course and conduct of their aforesaid business and for 
the purpose of inducing the purchase of their said merchandise, the 
respondents advertise their products in trade and farm journals, by 
catalogs mailed direct to prospective purchasers, and in various other 
ways. 

Illustrative of respondents’ initia] or contract advertisements is the 
following: | 
CLOTHING FOR SALE 

10 DRESSES, CLEANED, PRESSED, $2.98. FREE Catalog, 200 used, new 
clothing bargains for entire family. Winter and Spring Coats, suits, shoes, hats, 


skirts, sweaters, army shoes, pants. All ready to wear. (Complete stock of 
Army goods.) Farmers’ Mail Order House, 628-J Broadway, New York, N. Y. 


Among and typical of the statements and representations that 
appeared in respondents’ aforesaid catalogs are the following: 


Our Introductory Bargain Offer to You Just One of the Many Bargains 
That the FARMERS MAIL ORDER HOUSE Brings to You—10 Dresses $2.98— 
20 Dresses $5.90 \ 

* * * cae * * * 
2 Special 
Introductory Gift 

With every order of $5.90 or more—containing the Special Dress Bargain— 
10 Dresses $2.98, we will give you ABSOLUTELY FREE a beautiful Ladies’ 
Dress, Cleaned and Pressed, Ready to Wear. 

* * * * * * * 
LADIES & MISSES’ z 
SMART DRESSES 
Assorted Styles in Silk and Rayon Acetate 
* * * * * * * 
MEN’S BRAND NEW SOCKS 
Cashmere Finish. 
* * * * * * * 
Reclaimed Army 
LIGHTWEIGHT RAINCOATS— 
Water proof. 


* * * * % * * 
LADIES’ AND MISSES’ SKIRTS— 
Wool. 
* ** * * * * * 
Ladies’ and Misses’ Silk Blouses 
* * * * * * * 


Ladies’ New Domestic Hankies 
A beautiful all white linen finish hanky with hemstitched borders. 
* * * * * * * 
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Par. 3. Through the use of the foregoing statements and representa- 
tions and others of similar import not set out herein, the respondents 
represented that they are making an introductory or bargain offer 
of certain merchandise; that with every purchase of $5 or more, such 
purchaser will receive a free dress as a special introductory gift; that 
they are offering for sale silk dresses and blouses, work socks that con- 
tain wool, rainproof raincoats, women’s wool skirts, and ladies’ linen 
or part linen handkerchiefs. 

Par. 4. The foregoing statements and representations are false and 
misleading. In truth and in fact, respondents have no introductory or 
bargain offer. The merchandise referred to, described in said adver- 
tisement as an introductory or bargain offer, can be purchased by any- 
one or repeatedly by the same purchaser at the prices specified in the 
advertisement. The dress referred to as a special introductory gift 
is not given free by respondents but requires the purchase of other 
merchandise and the payment of a valuable consideration before the 
dress is delivered to the purchaser. The socks advertised as having 
a cashmere finish contain no wool whatever but are composed of other 
fibers. The raincoats advertised as waterproof are not waterproof. 
The skirts advertised as wool skirts are not composed wholly of wool 
but are predominantly rayon. The handkerchiefs advertised as being 
composed of linen or containing linen are made of cotton. 

Par. 5. In addition to the misrepresentations hereinabove set out 
the respondents have engaged in the use of false, deceptive, and mis- 
leading practices in their said business by failing to disclose by the 
use of tags and labels or other markings on said merchandise that 
certain of said products were second-hand or previously used or worn, 
and where affirmative statements of fiber content have been made, by 
failure to disclose the true constituent fiber or material from which 
certain of their said products were made, thereby placing in the hands 
of purchasers thereof for resale the means and. instrumentalities. 
whereby the consumer-purchaser of said goods can be misled and 
deceived. 

Par. 6. The use by the respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations has had and now 
has a tendency and capacity to mislead and deceive, and has misled 
and deceived, a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said representations and statements 
are true, and has caused and now causes a substantial portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of respondents’ merchandise. 
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Par. 7. In the course and conduct of their business as aforesaid, the 
respondents buy old, worn or previously used hats, have them cleaned, 
dyed, and blocked and wherever necessary add new trimmings, sweat 
bands and linings, and sell said products in commerce as aforesaid. 

Par. 8. Some of the aforesaid hats, when offered for sale and sold 
by respondents, have the appearance of new hats. When such hats 
having the appearance of new hats are offered to the purchasing public 
and are not clearly and conspicuously labeled as being reconditioned 
or second-hand hats, they are readily accepted by members of the pur- 
chasing public as bain new products. 

Said hats are sold to purchasers without any label, marking, or leet 
ignation stamped thereon or attached thereto to itmdficabe to the pur- 
chasing public that said hats are in fact second-hand or reconditioned 
products that have undergone certain processes which have given them 
the appearance of new products. As a result, a substantial portion 
_ of the purchasing public has been led to believe, and are now being led 
to believe, that they were and are in fact new hats manufactured 
entirely from new materials. As a result of this erroneous and mis- 
taken understanding and belief, substantial quantities of respondents’ 
said hats have been purchased and are now being purchased by mem- 
bers of the public. By said acts and practices respondents also place 
in the hands of purchasers of their merchandise for resale a means and 
instrumentality whereby they may and do mislead and deceive the 
purchasing public as to the true facts in regard to respondents’ said 
hats. 

Par. 9. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair or deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 23, 1946, issued and 
subsequently served its complaint in this proceeding upon the respond- 
ents named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After respondents filed answer, a stipulation was 
entered into upon the record and certain exhibits were introduced into 
evidence at a hearing before an examiner of the Commission theretofore 
duly designated by it; and it was agreed that, subject to the approval 
of the Commission, the facts stipulated into the record may be taken 
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as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint and in opposition thereto, and that 
the Commission may proceed upon said statement of facts to make its 
report stating its findings as to the facts and its conclusions based 
thereon and enter its order disposing of the proceeding without inter- 
vening procedure. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on said complaint, answer, the 
facts stipulated into the record (said stipulated facts having been 
approved and accepted), the exhibits introduced into evidence, and the 
recommended decision of the trial examiner; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from. 
FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents Joe Wlodinger and Celia Wlodinger are 
copartners trading as Farmers’ Mail Order House, with their office and 
principal place of business at 628 Broadway, New York, N. Y. They 
are now, and for a number of years last past have been, engaged in the 
sale and distribution of new, used, made-over, and second-hand wear- 
ing apparel, Respondent Harriet Wlodinger, charged in the complaint 
as a copartner with the other respondents, is not now and never has 
been a member of said partnership, and is not hereafter referred to in 
these findings of fact as a respondent in this proceeding. 

Par. 2. In the course and conduct of their aforesaid business, re- 
spondents cause their said products, when sold, to be transported from 
their place of business in the State of New York to the purchasers 
thereof at their respective points of location in various other States of 
the United States and in the District of Columbia, and. maintain and 
at all times mentioned herein have maintained a course of trade in 
said products in commerce among and between various States of the 
United States and in the District of Columbia. 

Par. 3. For the purpose of inducing the purchase of their mer- 
chandise, respondents advertise in various trade and farm journals, by 
catalogs mailed directly to prospective purchasers, and in various other 


ways. Illustrative of respondents’ initial or contact advertisement is 
the following: 


C LOL Sele NeGo ot OeR) Soke aeH 
10 DRESSES, CLEANED, PRESSED, $2.98 


FREE Catalog, 200 used, new clothing bargains for entire family. Winter and 
Spring Coats, suits, shoes, hats, skirts, sweaters, army shoes, pants. All ready 
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to wear. (Complete stock of Army goods.) Farmers’ Mail Order House, 628—J 
Broadway, New York, N. Y. 
Among and typical of the statements and representations that ap- 
peared in respondents’ said catalogs are the following: 
Our introductory Bargain Offer to You Just One of the Many Bargains That the 
Famers Mail Order House Brings to You—10 Dresses $2.98—20 Dresses $5.90. 
* * * * * * BY 
Special 
Introductory Gift 
With every order of $5.90 or more—containing the Special Dress Bargain— 
10 Dresses $2.98, we will give you ABSOLUTELY FREE a beautiful Ladies’ Dress, 
Cleaned and Pressed, Ready to Wear. 
* * % * * * * 
LADIES & MISSHS’ 
SMART DRESSES 
Assorted Styles in Silk 
and Rayon Acetate 


* * * * * * a 
MEN’S BRAND NEW SOCKS 
Cashmere Finish 
= * * * * * % 


Reclaimed Army 
LIGHTWEIGHT RAINCOATS— 
Water proof 


x * * * Eo * * 
LADIES’ & MISSES’ SKIRTS— 
Wool 
+ * * * * * * 


\ 
Ladies’ and Misses’ Silk Blouses 


* * * * * * * 
Ladies’ New Domestic Hankies 

A beautiful all-white linen finished hanky with hemstitched borders. 

Par. 4. Through the use of the aforesaid statements and repre- 
sentations, respondents represented that they were making an in- 
troductory or bargain offer of said merchandise; that with every 
purchase of $5.90 or more a purchaser would receive a dress “absolutely 
free” as a special introductory gift; that they were offering for sale 
work socks that contained wool, waterproof raincoats, women’s wool 
skirts, and ladies’ linen or part-linen handkerchiefs, 

Par. 5. The aforesaid statements and representations are false and 
misleading. In truth and in fact respondents have had no special 
introductory or bargain offer. The merchandise referred to in said 
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advertisements as an introductory or bargain offer could be purchased 
- by anyone, or repeatedly by the same purchaser, at the prices speci- 
fied in the advertisement. The dress referred to as the special in- 
troductory gift was not given free by respondents, but the purchase 
of other merchandise and payment of a valuable consideration was 
required before delivery of the dress to the purchaser. The socks 
advertised as having a cashmere finish contained no wool whatever. 
The raincoats advertised as waterproof were not waterproof. The 
skirts advertised as wool skirts were not composed wholly of wool, 
but were predominately rayon. The handkerchiefs advertised as 
being composed of linen or containing linen were made of cotton. 

Par. 6. The use by respondents of the aforesaid false, misleading, 
and deceptive statements, representations, and practices has had, and 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that the statements and representations made are true and to cause 
a substantial portion of the purchasing public, because of such er- 
roneous and mistaken belief, to purchase respondents’ merchandise. 

Par. 7. In carrying on their said business, respondents buy old, 
worn, or previously used hats, have them cleaned, dyed, and blocked, 
and whenever necessary add new trimmings, sweatbands, and linings, 
and thereafter sell said hats in commerce as aforesaid. These hats 
are sold to the purchaser without any label, marking, or designation 
stamped thereon or attached thereto to indicate to the purchasing 
public that said hats are in fact second-hand or reconditioned products 
that have undergone processes that have given them the appearance 
of new products. Some of such hats, when offered for sale and sold 
by respondents, have the appearance of new hats, and when offered 
to the purchasing public without being clearly and conspiciously 
Jabeled as being reconditioned or second-hand hats, they are readily 
accepted by members of the purchasing public as being. new hats. As . 
a result, a substantial portion of the purchasing public has been led 
to believe, and is now being led to believe, that they were, and are 
in fact, new hats manufactured entirely from new materials. As a 
result of this erroneous and mistaken understanding and belief, sub- 
stantial quantities of respondents’ said hats have been purchased, 
and are now being purchased, by members of the public. Said hats 
and practices of respondents also place in the hands of purchasers of 
their said hats for resale a means and instrumentality whereby they 
may, and do, mislead and deceive the purchasing public as to the 
true facts in regard to such hats. 
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The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. Inasmuch as it does not af- 
firmatively appear that the second-hand garments sold by respondents 
are so renovated or refinished as to permit their being passed off as 
new by purchasers for resale, or that in the circumstances of this case 
there is necessity for disclosing the fiber content of second-hand gar- 
ments provided there is no affirmative misrepresentation of such con- 
tent, no findings have been made pursuant to the charges of the 
complaint respecting failure to tag or label second-hand garments. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
a stipulation entered into upon the record and certain exhibits intro- 
duced in evidence at a hearing before an examiner of the Commission 
theretofore duly designated by it, and the recommended decision of 
the trial examiner, said stipulation providing, among other things, 
that without further evidence or other intervening procedure the Com- 
mission may make its findings as to the facts and conclusion based 
thereon and enter its order disposing of this proceeding, and the Com- 
mission having made its findings as to the facts and its conclusion that 
respondents Joe Wlodinger and Celia Wlodinger have violated the 
provisions of the Federal Trade Commission Act: 

[tis ordered, That respondents Joe Wlodinger and Celia Wlodinger, 
jointly or severally, their representatives, agents, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of wearing apparel and other 
merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that an offer of mer- 
chandise which may be purchased repeatedly by the same person, at 
the price specified in such offer, is an introductory offer. 

2. Using the word “free,” or any other word or term of similar im- 
port or meaning, to designate, describe, or refer to any article the cost 
of which is included in the purchase price of other merchandise with 
which such article is offered. 

3. Representing, directly or by implication, that any raincoat which 
is not in fact waterproof is waterproof. 
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4, Representing, directly or by implication, that any garment or 
fabric which is not composed wholly of wool is wool; that any garment. 
or fabric which is not composed wholly of linen is linen; or otherwise 
misrepresenting the fiber content of any garment or fabric. 

5. Representing that hats composed in whole or in part of used or 
second-hand materials are new or are composed of new materials by 
failing to stamp on the exposed surface of the sweat bands thereof in 
legible and conspicuous terms which cannot be removed or obliterated 
without mutilating the sweat bands a statement that such products are 
composed of second-hand or used material (e. g., “second-hand,” “used,” 
or “made-over”) ; provided that if sweat bands are not affixed to such 
hats, then such stamping must appear on the exposed surface of the 
inside of the body of the hats in conspicuous and legible terms which 
cannot be removed or obliterated without mutilating said bodies. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to respondent Harriet Wlodinger. 
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THE CURTISS CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATIONS 
OF SECTION 2 (a), (d), (e), and (f), AND SECTION 3 OF AN ACT OF CONGRESS 
APPROVED OCTOBER 15, 1914, AS AMENDED BY AN ACT OF CONGRESS AP- 
PROVED JUNE 19, 1936 


Dockets 4556 and 4673. Complaints, Aug. 5, 1941, and July 18, 1944*—Decision, 
Nov. 12, 1947 


Where a corporation engaged in the manufacture of many kinds of candy and 
confecticnery products including, principally, its “Baby Ruth”, ‘“Butter- 
finger”, “Jolly Jack”, ‘““Man-O-War” and “Kokonut Roll” and other 5-cent 
candy bars, and in the competitive interstate sale and distribution of its 
said preducts to jobbers, chain drug and chain grocery stores, syndicate 
stores, and vending machine operators, and which in 1940 made gross sales 
of about $14,000,000, including over $8,000,000 derived from the sale of the 
said bars; 

In purchasing unmixed corn sirup or glucose, one of the principal ingredients 
in said products—prices of which were at all times uniform throughout the 
industry, with price changes customarily announced to the trade just prior 
to or on becoming effective, with users permitted to place orders at the old 
and lower prices for periods of from 5 to 10 days after the effective date of 
an announced advance, for delivery within an additional 30 days—and which 
it purchased from manufacturers usually in railroad tank carloads of about 
95,000 pounds each, through a purchasing officer, who had charge of all the 
purchases of corn sirup made by it, and whose duty it was to keep, and who 
did keep, accurately and currently informed of the prices and terms of 
sale of said product— 

(a) Knowingly induced and knowingly received favorable discriminatory prices 
on corn sirup purchased by it from different manufacturers, and knowingly 
had the benefit, through delayed shipment, of price advantage on corn sirup 
received therefrom, through arrangements whereby it was permitted to de- 
duct 10 cents per hundredweight (or about $95 per tank car) from the invoice 
price of 19 ears thereof, procured 15 additional cars at a similar saving, and 
another 15 at 20 cents per hundredweight less than seller’s published price 
to its eustomers ; and 

(b) Knowingly induced and received price discriminations on more than 150 
shipments at the old and more favorable prices through booking practices 
and extensions in shipping dates beyond the customary 30-day allowance, as 
above set forth ; 

With the result that the substantial savings thus procured by it in the purchase 
of said product—amounting in the case of reductions from the hundred- 
weight price, according to the estimate of its representative, to about 
$10,000 for 1940 and 1941—were sufficient either in those cases or in the 
case of savings which accrued because of the deliveries at the lower price 
level] after the customary 30-day period, to cause a candy manufacturer 


1 Date of the amended complaint in Docket 4673. 
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to divert the largest proportion of its business to the corn sirup manufacturer 
eranting such favored price; and secured it a proportionate price advantage: 

Effect of which price discriminations was to substantially lessen competition by 
causing it to purchase from manufacturer granting the discrimination, in 
preference to competitors; and was to lessen, and injure, destroy, and pre- 
vent competition between it and other candy manufacturers by decreasing 
the cost to it of one of the principal ingredients of its products, give it a price 
advantage in the sale thereof; and confer thereby on it a financial power 
to further the sale of its products through the use of such increased saying 
by which it alone benefited : 

Held, That such discriminations in price, knowingly induced and knowingly 
received by it, as above set forth, were in violation of section 2 (f) of the 
Clayton Act, as amended; and 

Where said corporation, engaged in selling its products under a general price 
scheme in which customers were divided into (1) general sales, including 
jobbers, small chains, small vending machine operators, or all to whom 
sales were made through its salesmen; (2) syndicate stores; and (3) in- 
dividual large purchasers, such as Confection Cabinet Co., Sanitary Auto- 
matic, Berlo, and Automatic Canteen Co. of America, its largest single 
purchaser— 

(c) Discriminated in price between competitor purchasers of its candy bars 
of like grade and quality, by selling such bars to certain large vending- 
machine operators or distributors at lower prices than to others, in that 
it sold the bars to said Automatic Canteen Co. in the 100-count package at 
$1.98 f. 0. b. Chicago, or $2.40 delivered, during the years 1988 to 1941, 
inclusive, while selling other vending machine operators its 24-count pack- 
age at 60 cents, or its 60-count package at $1.35 during 1938 and 1939, and 
$1.50 during 1940 and 1941; and in that it sold its said bars to Confection 
Cabinet Co., Sanitary Automatic Corp., and Berlo Vending Machine Corp., 
at 48 cents for a 24-count pack during 1938 and 1939, and at 49.2 cents dur- 
ing 1940 and 1941, at $1.20 for the 60-count pack during 1938 and 1939, and 
at $1.28 during 1940 and part of 1941, while at the same time selling other 
vending machine operators the 24-count package at 64 cents or its 60-count 
package at $1.35 during 1988 and 1939, and at $1.50 during 1940 and 1941; 

With the result that the price discrimination thereby brought about adversely 
affected other vending-machine operators who did not obtain the lower price 
allowed to said favored customers, who were enabled through the additional 

' profit thereby obtained, to offer larger commissions for locations—principal 
basis of competition by such operators (amounting to as much as 15 to 20 
nercent, as contrasted with the ordinary 10 percent commission) which the 
others were either unable to meet or were forced to meet at a decrease in 
profit, and were thereby forced in many instances to remove their machines; 

(d) Discriminated in price between different purchasers buying its said bars of 
like grade and quality through selling to certain chain drug and grocery 
stores and to syndicate stores at lower prices than to other retail customers 
competitively engaged therewith, in that, among other things, it sold its 
said bars to certain chain stores in the 60-count pack at $1.35, while selling 
its 24-count pack at 64 cents to jobbers, drug stores, grocery stores, and 
some retailer-customers, or at a difference of 11 cents, using 24-count as a 
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base in favor of the chains; and sold its 24-count pack at 60 cents to certain 
syndicate stores, including Woolworth, Kresge, Grant, and a number of 
others, while selling it to their competitors at 64 cents; 


With the result that such favored chain and syndicate stores had a substantial 


(e) 


(f) 


advantage in the sale of its said bars in competition with such other cus- 
tomers who were not thus favored or were obliged to pay the full 64-cent 
price for the 24-count, whether directly to it or to jobbers; said favored 
chain stores were thereby enabled to sell said bars to the public for prices as 
low as three for 10 cents, and said competitors were compelled either to 


sell at competitive prices and so reduce their possible profits by the amount 


of said discriminations, or attempt to sell at prices higher than those 
charged by the favored customers, with consequent inability to secure busi- 
ness and reduction in their sales volume; and potential sales of jobbers, 
through reduction in sales of retailers who competed with such favored 
customers and purchased from jobbers, were reduced ; 

Discriminated in price between different purchasers buying its said bars of 
like grade and quality through a great variety of discount deals each of 
which involved a separate price discrimination granted some customers and 
pot granted others; some of which were continuous in nature, such as offers 
to chain stores of 5 boxes free with every 100 ordered, but which usually 
were sales promotion projects, limited as to time, consisting of special com- 
bination offers, free goods offers, and some designed to be passed on to the 
consumer, in many instances limited to a particular area or city and not 
offered to customers located in other cities, etc., who competed across such 
arbitrary lines in the sale of its products; and which also included general 
deals, consisting of combination offers and special discounts, offered in 
contiguous territories from one to the next in a wave system, whereby jobbers 
benefiting were permitted to sell in adjacent areas not yet reached, with a 
competitive advantage over dealers there located ; and 

Discriminated also in price as aforesaid through its salesmen’s fall booking 
plan, offered to chain accounts whose buying policies allowed them to buy 
said corporation’s assorted line and book future orders, and under which, 
at different times, there were granted bonuses or discounts on purchase of 
certain specified combinations, deliveries, and quantities; certain quantity 
discounts; and a series of increasing discounts on quantity orders consecu- 
tively placed within specified periods ; 


Result of which discriminatory prices above set forth, including the various dis- 


(1) 
(2) 


(3) 


count deals, in connection with offer and sale of said 5-cent candy bars, in 
which a price differential of 1 cent per box was sufficient to affect unfavorably 
the candy sales of competing manufacturers, and one-half cent per box would 
divert business, was that— 

Business of other manufacturers was affected by causing them either to meet 
the discriminatory prices or lose business ; 

Customers who received the benefit of the various discriminatory prices 
and discounts allowed by said corporation had a substantial advantage in 
competition with others who did not receive such benefits ; 

Favored customers, such as the chain stores and syndicate stores who re- 
ceived the benefit of such special low prices, could further their own business 
interests to the detriment of the small retailer who purchased from the jobber 


at the jobber’s prices ; 
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(5), 


(6) 


(7) 


(8) 
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Said corporation’s price to chain and syndicate stores had the effect of re- 
ducing jobbers’ sales, in that, in some instances, it was cheaper for the re- 
tailer to purchase candy bars at the price of three for 10 cents at the chain 


or syndicate stores than to purchase from the jobber ; 


Jobbers’ sales to regular retail outlets were reduced as such outlets were 
replaced by the vending machines, whose operators received their low prices 
direct from said corporation; and the jobber suffered further loss of business 
through the activities of the aforesaid operators who, by reason of their 
advantage in price, procured locations and took business away from the small 
operators, who ordinarily purchased from the jobber ; 

The jobber, in some instances, sold at his own cost price to retailer cus- 
tomers, depending for any profit entirely upon the 2-percent cash discount 
which he was allowed ; 

The jobber who received discount deals was benefited as against the jobber 
in the same or adjacent territory who did not receive the same discount ; and, 
when there was a deal beneficial to a consumer which was effective in nearby 
territory, but which a particular jobber could not then himself take ad- 
vantage of, suffered loss of business and corresponding loss of profit ; 
Vending-machine operators who did not get the low prices extended by said 
corporation to Confection, Automatic, and the Berlo companies suffered 
reduced profits and loss of machine locations, resulting in decreased sales; 
and favored vending-machine operators were enabled by said lower prices to 
earn more profits, provide more facilities and better services, and give more 
aid to their distributors and pay a higher rate of commission for preferred 
locations : : 


Held, That the effect of the disciminations in price above described, Which were not 


shown as justified by reason of differences in the cost of manufacture, sale, or 
delivery resulting from differing methods or quantities in which said cor- 
poration’s candy bars were sold or delivered to its various customers, might 
be substantially to lessen competition in the line of commerce in which the 
purchaser: receiving the benefit of said discriminatory prices was engaged, 
and to injure, destroy, and prevent competition between those purchasers 
who received the benefit of said discriminatory prices, discounts, and rebates, 
and those to whom they ‘vere denied ; and 


That such discriminations, in connection with the sale of candy bars to vending- 


machine operators, syndicate stores, chain drug, and grocery stores, and 
other retailer customers, and the sale of its candy by means of various dis- 
count deals and fall booking plans, resulted in substantial injury to its com- 
petitors, and hindered, obstructed and tended to prevent competition with 
it in the sale of candy products; resulted in substantial injury to competition 
among purchasers of such products by affording material and unjustified 
advantages to preferred purchasers and not to others; and constituted a 


violation of subsection (a) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act; and 


Where said corporation ; through paying over in numerous separate transactions 


to various chain organizations, and to the largest vending-machine operator, 
Special discounts, lump sums, and monthly payments, and large quantities of 
free samples and free products, and through assumption of specified news- 
paper-advertising costs, and the making of. various contributions, ete., for 
specific newspaper, radio, circular, bulletin, poster, and other advertising, 


THE CURTISS CANDY CO. 241 


237 ~ Syllabus 


on counters and on store fronts, and special displays, ete., and for store 
openings, demonstrators, display of its products at the San Francisco and 
New York Fairs, special sales and personnel efforts, advertising campaigns, 
ete. ; by the particular recipient— 

(g) Contracted to pay and allow, and did pay and allow, certain amounts of 
money, rebates, and advertising allowances as compensation and in con- 
sideration for promotional services and facilities furnished by certain of its 
customers in connection with the sale of its candy products to them, without 
making such payments, rebates, and advertising allowances available, pro- 
portionally or otherwise to their competitors; and 

(h) Contracted to give and furnish, and did give and furnish, certain services 
and facilities to certain of its customers and not to purchasers who were 
competitively engaged therewith; either on similar or proportionally equal 
terms: 

Held, That said paying and allowing of compensation for promotional services, 
ete., and such furnishing or contributing to the furnishing of advertising 
services, etc., to certain of its customers and not to their competitors upon 
proportionally equal terms or upon any terms whatsoever, constituted, 
respectively, violations of subsections (d) and (e) of section 2 of the Clay- 
ton Act as amended; and 

Where said corporation, during the period from 1939 to 1942— 

(i) Entered into a large number of exclusive dealing contracts for the sale of 
its said bars through jobbers to persons having concessions in baseball, fair, 
and amusement parks, which provided that the concessionaire should pur- 
chase exclusively its 5-cent candy bars from the local candy jobber at the 
jobber’s regular prevailing resale price, and use vending caps, coats, and 
metal signs furnished by the corporation, in consideration of which the 
corporation agreed to pay the concessionaire 10 percent of the jobber’s resale 
price on his purchases at the end of each season; thereby entering into 

’ contracts on the condition, agreement, or understanding that the conces- 
sionaire would not use or deal in candy products of any competitor of said 
eorporation ; 

Effect of which restrictive conditions, under the circumstances set forth, might 
be substantially to lessen competition in the sale of candy products in 
commerce: 

Held, That said acts and practices, in entering into said contracts as above set 
forth, constituted a violation of the provisions of section 3 of the Clayton 
Act. 


In a proceeding in which the Commission challenged as violations of subsection 
(a) of section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act, certain differences in prices offered by respondent manufacturer of 
5-cent candy bars and other products to vending machine operators, chain 
stores and 5-and-10-cent stores, and other customer sellers at retail and at 
wholesale; and 

In which the respondent sought to show that various price differences were 
justified by reason of differences in the cost of manufacture, sale, or delivery 
resulting from differing methods or quantities in which its candy bars were 
sold or delivered to its various customers, but in which it appeared, among 
other things, that under respondent’s system of accounting, on the books 
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many items were not broken down but were charged to a general account 
so that it was impossible to prorate or alloeate costs and expenses or sales 
on an actual operative basis; that while respondents attempted to make 
a proration or allocation on the basis of dollar sales. in the cost justification 
submitted, it had made no actual cost survey or study which would afford 
any basis for a determination that such allocation on the basis of dollar 
sales was an accurate or true method; and that in other respects respondent’s 
steps, processes or assumptions were incorrect, incomplete, or subject to 
other criticism ; ’ 

“The Commission, after consideration of the testimony and other evidence sub- 
mitted in support of its cost justification, was of the opinion, and found, that 
its said price differences, including various rebates and discounts, had not 
been shown as justified by reason of differences in the cost of manufacture, 
sale, or delivery resulting from differing methods or quantities in which its 
candy bars were sold or delivered to its various customers. 


Before Ur. John L. Hornor and Mr. J. Earl Cow, trial examiners. 

Mr. Philip. R. Layton, Mr. Frank Hier and Mr. Austin H. Forkner 
for the Commission. . 

Walker & Atwood, of Chicago, Ill., for respondent. 


ComPpLaInt In Docxet No. 4556 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act, approved June 19, 
1936 (U. S. C. title 15, sec. 18), hereby issues its complaint, stating 
its charges with respect thereto as follows: 

Paracrary 1. Respondent, the Curtiss Candy Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Illinois, and has its office and principal place of business 
located in the Curtiss Building, 622 Diversey Parkway, Chicago, Tl. 

Par. 2. Respondent is now, and since June 19, 1936, has been, engaged 
in the business of manufacturing, distributing, and selling candy 
and confectionery products, principally 5-cent and 1-cent candy bars. 
Such products are manufactured by respondent in the State of Illinois 
and sold by it to purchasers located in the several States of the United 
States, and as a result thereof are shipped, and caused by respondent 
to be transported from the State of Illinois to such purchasers located 
in the State of Ilinois and in other States. 

Par. 3. Respondent, in the course and conduct of its business, as 
aforesaid, is now and since June 19, 1936, has been, competitively 
engaged with other persons, firms, and corporations who similarly 
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manufacture, distribute and sell candy and confectionery products. 
Respondent, which was organized in 1923, has, however, grown until 
its distribution of such products is larger than any one of its competi- 
tors and the volume of its advertising is almost equal to all of its 
competitors. 

Par.’4. One of the principal ingredients in the candy and confec- 
tionery products manufactured by respondent and its competitors is 
corn sirup unmixed or glucose, which respondent has purchased from 
one or more of the several manufacturers thereof, among whom are 
Corn Products Refining Co. and Corn Products Sales Co., with manu- 
facturing plants located at Kansas City, Mo., and Argo, Ill.; the 
Staley Manufacturing Co. and Staley Sales Corp., with a plant 
located at Decatur, Ill.; the Clinton Co. and the Clinton Sales Co., with 
a plant located at Clinton, Iowa; Penick & Ford, Ltd., Inc., with a 
plant located at Cedar Rapids, Iowa; and American Maize Products 
Co., with a plant located at Roby, Ind. 

Such sirup, when purchased, is shipped and caused to be trans- 
ported by said manufacturers from the State in which their respective 
plants are located to respondent’s plant in the State of Illinois, to be 
used as an ingredient in its candy and confectionery products dis~ 
tributed and sold in interstate commerce, as aforesaid. 

The corn sirup manufacturers above named together with others, 
also have sold such corn sirup in interstate commerce to competitors 
of respondent, who similarly use it as an ingredient in the manufacture 
of their respective candy and confectionery products. 

Respondent’s aggregate purchases of such corn sirup from all corn 
sirup manufacturers were approximately 13,000,000 pounds from 
September through 1936 ; 23,000,000 pounds in 1937 ; 25,000,000 pounds 
in 1938; 24,000,000 pounds in 1939; 24,000,000 pounds in 1940; and 
7,000,000 pounds in the first quarter of 1941. In addition during this 
entire period, respondent increased its use of dextrose, a dry sugar 
refined from corn sirup, manufactured by some of said corn sirup 
manufacturers, from relatively inconsequential amounts to over 
7,000,000 pounds annually. 

Par. 5. Respondent, while engaged in commerce, and in the course 
of such commerce since June 19, 1936, has knowingly induced some 
of said corn sirup manufacturers to discriminate in price in favor of 
respondent and has knowingly received the benefit of discriminations 
in price from some of said corn sirup manufacturers in concurrent 
sales by said manufacturers to respondent and some of its competitors 
of such corn sirup of like grade and quality purchased by them for 
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use, consumption and resale within the several States of the United 
States and in the District of Columbia, in which concurrent sales 
either the sales to respondent or the sales to respondent’s competitors, 
or both of such sales, were in interstate commerce. 

Par. 6. One method, among others, by which respondent knowingly 
received the benefit of discriminations in price, as alleged in para- 
graph 5, was that, after an increase in the price per hundredweight 
of such sirup, which increased price such sirup manufacturers charged 
to the trade generally, including respondent’s competitors, some of 
said manufacturers continued to charge and invoice such sirup sold 
to respondent at the price per hundredweight prevailing before the 
increase. 

Thus, for instance, during the month of November 1940, Corn 
Products Sales Co. sold and delivered to respondent 14 railroad tank 
cars of 48° corn sirup unmixed, each car containing approximately 
95,000 pounds, at an invoice price of $2.49 per hundredweight, f. o. b. 
Chicago, the last of said cars shipped being CCLX 664, on or about 
November 26, 1940, covered by Corn Products Sales Co. invoice dated 
November 26, 1940, and approved for payment by respondent’s in- 
voice No. 123302, on December 4, 1940, whereas Corn Products Sales 
Co. had not charged to, or received from, the trade generally, in- 
cluding respondent’s competitors, as little as $2.49 per hundredweight 
for 43° corn sirup unmixed f. o. b, Chicago, since on or about July 
27, 1940, for delivery at that price until approximately August 22, 
1940, but had, after on or about October 18, 1940, when it decreased 
its price for such sirup f. o. b. Chicago from $2.64 per hundredweight 
to $2.59, charged $2.59 per hundredweight to and received said price 
from the trade generally, including respondent’s competitors, for 


such sirup until on or about December 4, 1940. Al of which respond- 
ent well knew. 


Par. 7. Another method, among others, by which respondent know- 
ingly induced some of said corn sirup manufacturers to discriminate 
in price in favor of respondent, as alleged in paragraph 5, was by 
making unauthorized deductions from the invoice prices of some of 
said sirup manufacturers when remitting to them, and seeking to 
secure the concurrence of said sirup manufacturers in such action by 
informing them that competitive sirup manufacturers were then 
selling, or offering to sell, such sirup to respondent at the price result- 
ing after respondent had made the deduction, when, in truth and in 
fact, such sales and such offers had not been made to respondent. 

Thus, for instance, beginning on or about December 1, 1940, and con- 
tinuing until on or about April 1, 1941, A. E. Staley Manufacturing 
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Co. sold and delivered approximately 23 tank cars of 43° corn sirup 
unmixed, f. o. b. Chicago, to respondent upon a standing order of ap- 
proailiateky one tank car per week, each car containing approximately 
95,000 pounds, and invoiced selch sirup to respondent at $2.59 per 
hundredweight, f. o. b. Chicago, which price was the price at which 
A. E. Staley Manufacturing Co. was concurrently selling such sirup to 
the trade generally, including respondent’s competitors, and the price 
at which respondent was concurrently being charged, and invoiced for 
approximately 65 similar tank cars of such sirup purchased by re- 
spondent from competitors of A. E. Staley Manufacturing Co. 

In remitting to A. E. Staley Manufacturing Co., the respondent 
deducted 10 cents per hundredweight from the invoice price of $2.59 
per hundredweight, or approximately $95 per tank car from all 
except three, more or less, of such invoices; and when A. E. Staley 
Manufacturing Co. objected and protested such deductions being 
made, respondent informed the A. E. Staley Manufacturing Co. that 
respondent was then purchasing sirup of like grade and quality from 
Corn Products Sales Co. at $2.49 per hundredweight and that the 
Hubinger Co., a corn sirup manufacturer with a plant located at 
Keokuk, Iowa, had currently offered to sell such sirup to respondent at 
$2.49 per hundredweight, f. o. b. Chicago, which offer had not, in fact, 
been made; and the last shipment made to respondent by Corn Prod- 
ucts Sales Co. at $2.49 per hundredweight, f. o. b. Chicago, was that 
alleged in paragraph 6, namely, on or about November 26, 1940. 

A. E. Staley Manufacturing Co. requested respondent to furnish 
to them a written statement of any sales and offers to sell, made to 
respondent by competitors at $2.49 per hundredweight, but respondent 
refused, while continuing to restate orally that such sales and offers to 
sell had been made until on or about March 25, 1941, when respondent 
told the A. E. Staley Manufacturing Co. that the last of its competi- 
tors had withdrawn the $2.49 per hundredweight price on or about 
March 21, 1941; but, nevertheless, respondent stated that it intended 
to make similar deductions on further shipments under the standing 
order, and upon refusal of the A. E. Staley Manufacturing Co., to au- 
thorize such deductions, respondent canceled said standing order for 
approximately one tank car per week. 

By this method, in this one instance alone, respondent induced and 
received the benefit of price discriminations giving it an advantage 
over its competitors of 10 cents per hundredweight or approximately 
$95 per car on approximately 20 tank cars of such sirup, amounting 
in the aggregate to approximately $2,000. All of which respondent 
well knew. 
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Par. 8. The effect of said discriminations in price, knowingly in- 
duced and knowingly received by respondent in the manner and form 
hereinabove alleged, was to substantially lessen competition and tend 
to create a monopoly in some of said sirup manufacturers by. causing 
respondent to purchase from them and not from their competitors the 
large requirements of respondent for corn sirup; and to lessen com- 
petition, tend to create a monopoly, as well as to injure, destroy, and 
prevent competition with respondent, who received the benefits of said 
discriminations, by decreasing the cost to it of one of the principal 
ingredients of its said products, which may give respondent a price 
advantage in the sale of said products, or some of them, and confer 
on respondent a financial power to further the sale of its said products 
by the advertising, hereinabove referred to, or by other forms of non- 
price competition. 

Par. 9. Each of said corn sirup manufacturers, during all the times 
mentioned herein, continuously and regularly informed respondent 
by mail, telephone, and personal visits of salesmen and brokers of 
the price at which each of them respectively was offering for sale and 
selling such corn sirup to the trade generally, including respondent’s 
competitors. ; 

Respondent also knew from the same sources the terms of sale of 
each of said manufacturers, particularly the trade practice of accept- 
ing orders from purchasers for 5 or 10 days after the announcement 
of a price increase and the old and lower price for such sirup to be 
delivered within a stated period after the announcement, usually 30 
days. 

The quality of corn sirup, as manufactured by said sirup manufac- 
turers, is susbstantially the same, and candy manufacturers, including 
respondent and its competitors, purchase and use the corn sirup manu- 
factured by each of said manufacturers interchangeably with the 
corn sirup manufactured by the others. Asa result, the price of each 
of said manufacturers and their terms of sale are substantially the 
same, AI] of which respondent well knew. 

Respondent for many years and since June 19, 1936, has employed 
a purchasing officer who has had charge of all of the purchases of 
corn sirup made by respondent and whose duty it is to keep and who 
has kept accurately and currently informed of the prices and terms 
of sale of such sirup; and all of the purchases of corn sirup herein 
referred to have been made by him or under his direction and with 
his knowledge. 

Par. 10, The foregoing alleged acts of said respondent, the Curtiss 
Candy Co., while engaged in interstate commerce, in knowingly induc- 
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ing and in knowingly receiving in the course of such commerce, since 
June 19, 1936, discriminations in price prohibited by section 2 (a) 
of the Clayton Act as amended by the Robinson-Patman Act, approved 
June 19, 1936 (U.S. C. title 15, sec. 18), are in violation of section 
2 (f) of said act. 


AMENDED AND SUPPLEMENTAL ComPpLAINT IN Docker No. 4673 


The Federal Trade Commission having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of section 2 of the Clayton Act 
as amended by the Robinson-Patman Act, approved June 19, 1936 
(U. S. C. title 15, section 13), and section 3 of the Clayton Act 
(U.S. C. title 15, section 14), hereby issues its amended and supple- 
mental complaint, stating its charges with respect thereto as follows: 


Count I 


Paracraru 1. Respondent, the Curtiss Candy Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Illinois, and has its office and principal place of business located 
in the Curtiss Building, 622 Diversey Parkway, Chicago, III. 

Par. 2. Respondent is now, and has been since June 19, 1936, en- 
gaged in the business of manufacturing, distributing and selling con- 
fectionery products, principally candy bars sold in wrappers bearing 
the names Baby Ruth, Butterfinger, Jolly Jack, Ko ko Nut Roll, 
Curtiss Butter Toffey, Moon Spoon, and Nickaloaf for resale within 
the various States of the United States and in the District of Columbia. 
In the course and conduct of its said business respondent sells the 
aforesaid confections to purchasers located in the city of Chicago and 
in the various States of the United States and causes substantial quan- 
tities of said confections, when sold, to be shipped and transported 
from its place of business in the State of Illinois across State lines 
to the respective purchasers thereof in each of the several States of the 
United States and in the District of Columbia. Pursuant to an 
agreement between respondent and Automatic Canteen Co. of America, 
large quantities of such confections have been and are being delivered 
to Automatic Canteen Co. of America in Chicago, IIl., intended to 
be, and which are, distributed by Automatic Canteen Co. of America 
throughout the United States. 

Par. 3. Respondent, in the course and conduct of its business, as 
aforesaid, is now and since June 19, 1936, has been, competitively 
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engaged with other persons, firms and corporations who similarly 
manufacture, distribute, and sell candy and confectionery products. 
Respondent, which was organized in 1923, has, however, grown until 
its distribution of such products is larger than any one of its competi- 
tors and the volume of its advertising is almost equal to the aggregate 
volume of all of its competitors. . 

Par. 4. In the course and conduct of its business in said commerce, 
the respondent, since June 19, 1936, has sold candy bars of like grade, 
quality and weight at the same time to the following classifications 
of customers and to certain favored customers within each classifica- 
tion; which classifications of customers are, namely: vending machine 
distributors and operators, jobbers and wholesalers supplying vend- 
ing machine operators and other retailers, syndicates, drug, grocery 
and chain outlets, concessionaires; all of whom are in competition with 
each other in the same trade areas, at different prices and in different 
size candy-count packages. The different count sizes in which candy 
was sold before the war, the different prices, the unit price per bar, 
and the percentage of difference in price between the 24-count selling 
at 64 cents and figured at 100 percent and the other prices and counts 
are as follows: 


¢ . . Percent lower than . 

Count | Price Unit price per bar 24-count price 
(1) 24 at $0.64 makes $0. 0267 or 100% base 

(2) 24 at . 60 makes . 0250 or 6.37% lower 
(3) 60 at 1.35 makes - 0225 or 11.11% lower 
(4) 60 at 1.50 makes . 0250 - OF - 6. 37% lower 
(5) 60 ati ** 1.20 makes - 0200 or 25. 09% Jower 
(6) 100 at = 2:50 makes . 0250 or 6.37% lower 
(7) 100 at 1.98f.0.b. makes - 0198 or 25. 80% lower 
(8) 100 at 2.03f.0.b. makes - 0203 or 23. 97% lower 
(9) 100 at 2.10 makes - 0210 or 21.4 % lower 


Par. 5. Among those purchasers to whom respondent sells large 
quantities of candy bars are some who dispose of the candy bars which 
they buy from respondent through the medium of vending machines. 
Such machines are located largely in moving-picture houses, factories, 
oil stations, and offices. One such customer, the Automatic Canteen 
Co. of America, owned, before the beginning of the present war, ap- 
proximately 100,000 such candy-vending machines, which in 1 year 
vended in excess of 200,000,000 candy bars, of which number several 
million were bars manufactured by the respondent. Such candy- 
vending machine distributors or operators are generally competitively 
engaged in commerce with each other in efforts to obtain locations for 
these machines and in the distribution of goods sold to each by re- 


THE CURTISS CANDY CO. .. 249 
237 Complaint 


spondent. Competition for locations between these distributors and 
‘operators is intense and the locations are generally obtained by those 
‘whose rental bid for space is the highest, although frequently efforts by 
highly paid executives and salesmen have been an important factor. 
Par. 6. In the course and conduct of its business in said commerce, 
the respondent, since June 19, 1936, has sold candy bars of like grade, 
‘quality, and weight at different prices and candy-count sizes to vari- 
ous vending-machine distributors and operators mentioned in para- 
‘graph 5, and who were located in the same trade areas. Some such 
customers before the war, for example, were sold the 24-count package 
at 64 cents delivered, which makes a unit price of $0.0267 per bar; 
other customers, such as the Automatic Sales Co., were sold the 60- 
‘count package at $0.185 delivered, which makes a unit price per bar 
of $0.0225 ; other customers, such as the Confection Cabinet Co., were 
‘sold the 60-count package at $1.20 delivered, which makes a unit price 
of $0.0200 per bar; other customers, such as the Automatic Canteen 
Co. of America, were sold the 100-count package at prices of $1.98 and 
$2.03 f. o. b. Chicago, which makes unit prices of $0.0198 and $0.0203 
per bar; other customers were sold the 60-count at $1.50 delivered 
and the 100-count at $2.50 delivered, which makes a unit price of 
$0.0250 per bar; that said price differentials, whether delivered or 
f. o. b. factory, were not the result of making due allowances for the 
costs or expense of delivery. 
Par. 7. In many factories and plants in which automatic vending 
machines dispense candy and confectionery products of the respondent 
are also located restaurants, factory canteens, candy counters, and 
candy wagons distributing like candy and confectionery products 
which compete with the distributors and operators of these automatic 
vending machines. Also in the same localities and in the same trade 
areas where there are automatic vending machines located in factories, 
plants, and theaters, as mentioned in paragraph 5 which dispense 
candy and confectionery products of the respondent, there are also 
located restaurants, retailers, and various candy counters distributing 
like candy and confectionery products in competition with the afore- 
mentioned distributors and operators of automatic vending machines. 
Par. 8. In the course and conduct of its business in said commerce 
since June 19, 1936, and while selling candy bars and confectionery 
products to the purchasers mentioned in paragraph 5 and at the prices 
and in the counts set forth therein in paragraph 6, the respondent was 
selling in the same trade areas candy and confectionery products of 
like grade, quality, or weight at a price of 64 cents for 24 bars to jobbers 
and wholesalers supplying candy to vending-machine operators and 
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retailers, and also was selling direct to retailers, as mentioned, who 
were in competition with such favored candy and confectionery vend- 
ing-machine operators and distributors as illustrated in paragraph 7. 

Par. 9. In the course and eonduct of its business in said commerce 
the respondent, since June 19, 1936, has discriminated in price and 
in services and facilities furnished to certain classifications of cus- 
tomers as well as between customers within a classification who were 
in competition with each other as mentioned in paragraphs 4, 5, 6, and 
7 by granting rebates, bonuses, or discounts, dependent upon the quan- 
tities of candy bars and confectionery products purchased by certain 
specified size shipments within specified periods of time. To illus- 
trate: In 1939 on two shipments of 100 boxes of candy each to the 
same buyer, a 2 cents per-box rebate was granted on the second ship- 
ment; similarly, if the shipments contained 500 boxes each, a 4 cents 
per-box rebate was granted on the second shipment; similarly, if the 
shipments contained 1,000 boxes each, a 5 cents per-box rebate was 
granted on the second shipment. 

Par. 10, In the course and conduct of its said business in said com- 
merce, the respondent, since June 19, 1936, has frequently discrimi- 
nated in price and in services and facilities furnished in connection 
with the sale of its various candy bars and confectionery products 
through the use of so-called deals available to some but not all pur- 
chasers. Such deals have been variously designated; a few of which 
were designated as “2 for 1,” “3 for 214,” and “Fall booking plans.” 
At times and in some local areas only the respondent, since June 19, 
1936, has sold, for instance, one Baby Ruth carton with one Butter- 
finger carton both for 85 cents, and another deal whereby one 24-count 
package of Baby Ruth candy, one package containing 16 Butterfinger 
bars and 8 Jolly Jack bars, and an additional small box containing 
5 bars of Baby Ruth candy was billed at a price of $1.28 per deal. 

Par. 11. The effect of the discriminations in price alleged in para- 
graphs 4, 6, 8, 9, and 10 has been and may be substantially to lessen 
competition in the line of commerce in which respondent is engaged 
and to injure competition with respondent and with such favored 
customers of respondent who receive the benefit. of such discrimi- 
nations. 

Such discriminations in price by respondent between different pur- 
chasers or commodities of like grade and quality in interstate com- 
merce in the manner and form aforesaid are in violation of the 
provisions of subsection (a) of section 2 of the act described in the 
preamble hereof. 
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ParacrapH 1. Paragraphs 1, 2, 3, 4, 5, and 7 are hereby adopted 
and made a part of this count as fully as if herein set out verbatim. © 

Par. 2. In the course and conduct of its business in commerce re- 
spondent, since June 19, 1936, has contracted to pay or allow, or has 
paid and allowed, certain amounts of money, rebates and advertising 
allowances as compensation and in consideration for promotional 
services and facilities furnished by certain customers in connection 
with the sale and offering for sale of candy bars and confectionery 
products manufactured and sold by it to such customers without mak- 
ing said payments, rebates and advertising allowances available on 
any terms or on proportionally equal terms to all other customers: 
competing with such favored customers in the distribution of re- 
spondent’s candy and confectionery products. To illustrate: 

(a) The respondent has favored or is favoring certain of its larger 
customers, as aforesaid, such as the Walgreen Drug Co., the Cunning- 
ham Drug Co., the Peoples Drug Co., by paying or allowing an amount 
calculated at 5 percent of the dollar volume of such customers’ pur- 
chases for counter display or for advertising facilities furnished by 
such customers without similarly according to or making the same 
available to all other competing customers on any terms or on propor- 
tionatly equal terms. 

(6) The respondent has favored or is favoring said customers, as 
aforesaid, such as the Cunningham Drug Stores, Inc., of Detroit, 
Michigan, by paying the following promotional allowances without 
similarly according to or making available the same payments or 
similar payments, to all other competing customers on any terms, or 
on proportionally equal terms: 


During 1938: 
J SSH OSE Ere (Sk SI NR I I ae ee ee 2 le ee eee $1, 000 
Spociaranmer Lol slore Mian@eers.—-- ka nn ee 150 
Demonstrator salariees 2:2 Lob aula a cee ea! 30 
Soda fountain newspaper campaign _—-..-----.-~--_--4-~--4si+.- 300 

During 1939: 
Soda fountain.newspaper campaign_____.-_-— 444- sen = 700 
GOIGENeanDIVErSaly palOW AUC. 2 ae ee ey 1, 000 
TRG EAs Soares {as eS SAA eee Se ies See ns obsess ye 3, 180 


(c) The respondent has favored or is favoring certain of its cus- 
tomers, as aforesaid, such as the United Cigar Whelan Stores of New 
York City, by paying or allowing approximately $650 monthly, cal- 
culated at the rate of $2.50 per store, for advertising services or facili- 
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ties in connection with an automatic self-advertising machine without 
similarly according to or making the same or similar payments avail- 
able to all other competing customers on any terms or on proportionally 
equal terms. . 

(d) The respondent has favored or is favoring certain of its cus- 
tomers, as aforesaid, by paying or allowing hundreds of dollars for 
the purchase of radio time, newspaper space, and house organ adver- 
tising, all of which advertise Curtiss candy and confectionery products 
as being sold at these favored customers’ stores, without similarly ac- 
cording to or making the same or similar payments available to all 
other competing customers on any terms or on proportionally equal 
terms. 

Par. 3. The respondent has favored or is favoring certain of its cus- 
tomers as aforesaid by engaging in making the payments and giving 
the discounts for services and facilities furnished as described in para- 
graphs 2 and 38 of count IV, which are hereby adopted and made a part 
of this count as if herein set out verbatim. 

Par. 4. The aforesaid acts of respondent are in violation of sub- 
section (d) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act, approved June 19, 1936 (U.S. C. title 15, sec. 13). 


Count IIT 


ParacrarH 1. Paragraphs 1, 2, 3, 4, 5, and 7 of count I are hereby 
adopted and made a part of this count as fully as if herein set out 
verbatim. : 

Par. 2. In the course and conduct of its business in commerce, re- 
spondent, since June 19, 1936, has been and now is discriminating in 
favor of certain of its customers and purchasers and against its other 
customers or purchasers of its said products, by contracting to give 
and furnish, and by giving and furnishing, certain services and facili- 
ties in connection with the sale, or offering for sale, of its said products 
so purchased by its customers, and which are not accorded to or made 

available to all such purchasers who are competitively engaged with 
the favored purchasers on the same or similar terms or on proportion- 
ally equalterms. To illustrate: 

(a) The respondent has favored or is favoring certain purchasers 
of its candy and confectionery products, as aforesaid, such as the Inde- 
pendent Grocers Alliance of America, by paying the sum of $470 each 
28-day period, or a total of $6,110 annually as compensation for services 
which the latter renders to Independent Grocers Alliance jobber mem- 
bers in promoting the resale of respondent’s candy and confectionery 
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products purchased by such jobber members from the respondent, 
without similarly according or making available the same privilege, 
service or facility to all Siar competing purchasers on any terms, or 
on proportionally equal terms. Such promotional service furnished 
was in the form of suggested handbills, window posters, store displays 
and other promotional methods in the retail stores sponsored by the 
Independent Grocers Alliance. 

(6) The respondent has favored or is favoring certain purchasers of 
its candy and confectionery products, as aforesaid, by contracting to 
furnish, or by furnishing, candy bars packed in 60-count packages and 
in 100-count packages, without similarly according or making available 
the same privilege, service or facility of said 60- and 100-count pack- 
ages, with the resulting net saving, to all other competing purchasers on 
any terms or on proportionally azal terms. 

(¢) Respondent has favored or is favoring certain purchasers of 
its candy and confectionery products, as aforesaid, by permitting or 
allowing such orders for candy and confectionery products to be sent 
in by mail or by telephone at its main office, and then allowing such 
purchasers a discount equal to that saved by eliminating the necessity 
or expense of respondent paying a regular salesman’s commission, 
without similarly according or making available the same privilege, 
service or facility, with the resulting net saving, to all other competing 
purchasers on any terms or on proportionally equal terms. 

(d) Respondent has favored or is favoring certain purchasers of its 
candy and confectionery products, as aforesaid, by permitting them 
to buy f. o. b. factory and thus eliminate the necessity of paying a 
standardized delivered price, without similarly according or making 
available the same privilege, service or facility, with the resulting net 
saving, to all other purchasers on any terms or on proportionally equal 
terms. 

(e) Respondent has favored or is favoring certain purchasers of 
its candy and confectionery products, as aforesaid, by allowing them 
to eliminate and to deduct the estimated savings resulting from no 
returns for damaged, stale, or unsalable goods, without similarly ac- 
cording or making available the same privileges, services or facilities, 
with the resulting net savings, to all other purchasers on any terms or 
on proportionally equal terms. 

(f) Respondent has favored or is favoring certain purchasers of 
its candy and confectionery products, as aforesaid, by permitting and 
allowing them a definite advertising allowance or discount for promi- 
nent counter or vending machine display and distribution, without 
similarly according or making available the same privilege, service, 
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or facility to all other purchasers on any terms, or on proportionally 
equal terms. 5 

(g) The respondent has favored or is favoring certain purchasers 
of their candy and confectionery products, as aforesaid, by contracting 
to furnish, or by furnishing, free, thousands of 5 cent candy bars to be 
given away to the customers of such purchasers, without similarly 
according or making available the same privilege, service or facility to 
all other purchasers on any terms or on proportionally equal terms. 

(h) The respondent has favored or is favoring certain purchasers 
of its candy and confectionery products, as aforesaid, by contracting 
to furnish, or by furnishing, and printing, special labels on its candy 
wrappers, without similarly according or making available the same 
privilege, service or facility to all other purchasers on any terms or on 
proportionally equal terms. 

Par. 3. The respondent has favored or is favoring certain pur- 
chasers of its candy and confectionery products, as aforesaid, by en- 
gaging in the practices described in paragraphs 9 and 10 of count I, 
which are hereby adopted and made a part of this count.as fully as if 
herein set out verbatim. 

Par. 4. The above described acts and practices of the respondent 
are in violation of section 2 (e) and/or section 2 (d) of the Clayton 
Act as amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C. title 15, sec. 13). 

Count IV 


The Federal Trade Commission, having reason to believe that said 
respondent, the Curtiss Candy Co., has violated and is now violating, 
the provisions of section 3 of the act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914, commonly 
known as the Clayton Act, hereby issues this, its complaint, against 
respondent and states its charges in respect thereto as follows: 

Paracraru 1. Paragraphs 1, 2, 3, 4, 5, and 7 of count I are hereby 
adopted and made a part of this count as if herein set out verbatim. 

Par. 2. The respondent, in the course and conduct of its said busi- 
ness hereinabove described has sold and contracted to sell candy bars 
to various customers, including retail drug customers such as the Cun- 
ningham Drug Stores, Inc., and the Walgreen Drug Co., for resale 
between and among the several States of the United States and in 
the District of Columbia, with a discount of 5 percent of the dollar 
volume of purchases of respondent’s candy bars and confectionery 
products on the condition, agreement, or understanding that the pur- 
chasers thereof would not deal in the commodities of a competitor 
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of the respondent and would give prominent display to respondent’s 
eandy and confectionery products. 

Par. 3. The respondent, in the course and conduct of its said busi- 
ness hereinabove described, has sold and contracted to sell candy bars, 
gum, and peanut products in commerce for resale between and 
among the.several States of the United States and in the District of 
Columbia to certain concessionaires such as the Central States Conces- 
sionaires of Chicago, Ill., and the Cleveland Concession Co. of Cleve- 
land, Ohio, on condition, agreement, and understanding that the pur-- 
chasers thereof would not deal in nor advertise the candy, gum, or 
peanut products of any other supplier or of any other competitor of 
the respondent and would give prominent display and advertise the 
candy, gum and peanut products sold to them by the respondent. That 
further, said understanding and agreement provided that the re- 
spondent would grant certain substantial discounts or allowances to 
said concessionaires below the prevailing prices of candy, gum, and 
peanut products, such as 10 cents per candy box of 24-count, and would 
grant certain additional rebates, payments, or discounts, depending 
on the volume of annual purchases, ranging in amount from a few 
dollars to $5,000 or more annually. 

Par. 4. The purchasers with whom respondent agreed, as set forth 
in paragraphs 2 and 3 above, ceased to deal in the products of other 
suppliers of candy, gum, and peanut products, and ceased to deal in 
the products of competitors of the respondent as long as such agree- 
ments were in effect. The effect of the agreement set forth in para- 
graphs 2 and 3 hereof may be substantially to lessen competition or 
tend to create a monopoly in respondent and in the purchasers with 
whom respondent entered into such contracts in the sale of candy bars, 
gum, and peanut products in commerce between and among the several 
States of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts of respondent constitute a violation of the 
provisions of section 3 of the hereinabove mentioned act of Congress 
entitled “An act to supplement existing laws against unlawful re- 
straints and monopolies and for other purposes,” approved October 15, 
1914, and commonly known as the Clayton Act. 


Report, Finpines as To THE Facts, AnD Orprr 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 
(Robinson-Patman Act), and by virtue of the authority vested in the 
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Federal Trade Commission by the aforesaid act, the Federal Trade 
Commission on August 5, 1941, issued and subsequently served its 
complaint in docket 4556 of this proceeding upon the respondent, the 
Curtiss Candy Co., a corporation, charging it with the violation of 
subsection (f£) of section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. After the issuance of said complaint and 
the filing of the answer of the respondent thereto, testimony and 
other evidence in support of and in opposition to the allegations of 
said complaint were introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. 

On January 21, 1942, the Commission issued and thereafter served 
upon said respondent its second complaint, in docket 4678, of this 
proceeding, charging the respondent with the violation of subsections 
(a), (d), and (e) of section 2 of the aforesaid Clayton Act as amended 
and with the violation of section 3 of the aforesaid Clayton Act. On 
July 18, 1944, the Commission issued and thereafter served upon said 
respondent an amended complaint in docket 4673 of this proceeding, 
charging more fully and specifically violation of the aforesaid sub- 
sections (a), (d), and (e) of section 2 and section 3. After the is- 
suance of said amended complaint and the filing of respondent’s 
answer thereto, dockets 4556 and 4673 were, on October 11, 1944, 
consolidated by the Commission, and thereafter testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it and said testimony and other evi- 
dence taken pursuant to both complaints were duly recorded and 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission upon the 
complaint filed in docket 4556 and answer thereto, amended and sup- 
plemental complaint filed in docket 4673 and answer thereto, con- 
solidated testimony and other evidence, report of the trial examiner 
upon the evidence and exceptions filed thereto, briefs filed in support 
of and in opposition to the complaints, and oral argument of counsel; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, makes this its findings as to the 
facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


PaRaGraPH 1. Respondent, the Curtiss Candy Co., is a corporation 
organized and existing under the laws of the State of Ilhnois, with its 
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principal place of business located at 1101 Belmont Avenue, Chicago, 
Ill. 

Par. 2. Respondent is now, and since June 19, 1936, has been, en- 
gaged in the manufacture, sale, and distribution of many kinds of 
candy and confectionary products. The principal items manufac- 
tured and sold by respondent were candy bars, which retailed for 5 
cents. These candy bars were sold under various brand names, the 
main ones being “Baby Ruth,” “Butterfinger,” “Jolly Jack,” “Man 
O’War,” and “Kokonut Roll.” The respondent’s gross sales in 1940 
were approximately $14,000,000, of which amount over $8,000,000 was 
from the sale of the 5-cent bars. 

Par. 3. Respondent sold said products to jobbers, chain drug and 
chain grocery stores, syndicate stores, and vending-machine operators. 
Respondent caused said products, when sold, to be transported from 
its place of business in the State of Illinois to purchasers thereof lo- 
cated in various other States of the United States. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business the respondent is 
now, and since June 19, 1936, has been, engaged in competition with 
other concerns who sell candy and confectionary products in commerce 
among and between the various States of the United States. Among 
such competitors are the following: E. J. Brach & Co., Mars, Inc., Peter 
Paul, Inc., Bunte Bros., Williamson Candy Co., D. L. Clark Co., 
Schutter Candy Co., Paul F. Beich Co., the Euclid Candy Co., and 
Hollywood Candy Co. 

I 


Par. 5. One of the principal ingredients in candy and confectionary 
products manufactured and distributed by respondent and its compet- 
itors is unmixed corn sirup, or glucose, which respondent has pur- 
chased from the various manufacturers thereof, among whom were 
Corn Products Refining Co. and Corn Products Sales Co., with manu- 
facturing plants located at Kansas City, Mo., and Argo, Ill.; A. E. 
Staley Manufacturing Co. and Staley Sales Corp., with a plant located 
at Decatur, Ill.; Clinton Co. and Clinton Sales Co., with a plant 
located at Clinton, Iowa; Penick & Ford, Ltd., Inc., with a plant 
located at Cedar Rapids, Iowa; and American Maize Products Co., 
with a plant located at Roby, Ind. Other refiners of corn sirup who 
sold respondent or its competitors were the Hubinger Co, and Union 
Starch & Refining Co. 
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Such corn sirup, when purchased, was shipped by said manufac- 
turers or refiners from the State in which their respective plants were 
located to respondent’s plant in the State of Illinois, to be used as an 
ingredient in its candy and confectionary products distributed and 
sold in interstate commerce. Said manufacturers and others have also 
sold such corn sirup in interstate commerce to competitors of respond- 
ent who similarly use it as an ingredient in the manufacture of their 
respective candy and confectionary products. 

Par. 6. Corn sirup was procured by the respondent from one or 
more of the manufacturers hereinbefore named, usually in railroad 
tank-car loads of approximately 95,000 pounds each. In the year 
1940 it purchased and used approximately 25,000,000 pounds of corn 
sirup at a cost of $566,000. 

Prices of corn sirup were at all times quite uniform throughout the 
industry. It was customary to send announcements of price changes 
to the trade, including respondent, just prior to or at the time such 
changes became effective. It was also customary in the trade to permit 
corn-sirup users to place orders at the old and lower prices for periods 
of from 5. to 10 days after an advance in price became effective, for 
delivery within an additional period of 30 days. 

Par. 7. In the course and conduct of its business since June 19, 
1936, in connection with the purchase of corn sirup for use in the 
manufacture of its candy and confectionary products the respondent 
has knowingly induced and knowingly received favorable discrimina- 
tory prices on corn sirup purchased by it from at least three corn- 
sirup manufacturers: A. E. Staley Manufacturing Co., Corn Products 
Co., and Clinton Co., and, in addition, knowingly had the benefit, 
through delayed shipments, of price advantage on corn sirup received 
from these same three companies and from two others: American 
Maize Products Co. and Penick & Ford. 

(1) In November 1940, at a time when the market price of A. E. 
Staley Manufacturing Co. for corn sirup was $2.59 per hundredweight, 
the respondent entered into an arrangement with A. E. Staley Manu- 
facturing Co., whereby respondent was permitted to deduct 10 cents 
per hundredweight from the invoice price. By this means, the re- 
spondent procured from A. E. Staley Manufacturing Co. 19 cars of 
corn sirup over a period extended from December 2, 1940, to April 4, 
1941, which were invoiced at $2.59 per hundredweight, the current 
price to Staley customers, from which respondent deducted 10 cents 
per hundredweight, thus reducing its cost price to $2.49 per hundred- 
weight and effecting a saving per car of from $95.04 to $96.50. 


THE CURTISS CANDY CO. 259 
237 Findings 


(2) In October 1940, at a time when the current price of Corn Prod- 
ucts Sales Co. for corn sirup was $2.59 per hundredweight to its cus- 
tomers, respondent procured 15 cars of corn sirup from the Corn 
Products Sales Co. over a period from October 19, 1940, to November 
29, 1940, at $2.49 per hundredweight. 

(3) After the current price for corn sirup of $2.29 per hundred- 
weight was discontinued by the Clinton Co. on March 25, 1940, re- 
spondent purchased 5 cars from that company on July 12, 1940, and 10 
cars on July 30, 1940, at the price of $2.29 per hundredweight. At 
that time the published price of Clinton Co. for corn sirup to its cus- 
tomers was $2.49 per hundredweight. 

(4) Respondent also knowingly induced and received price dis- 
criminations by means of booking practices and obtained extensions 
in shipping dates beyond the 30 days customarily allowed, which were 
granted the respondent by five manufacturers during 1940 and 1941: 
Corn Produets, Clinton, American Maize, Penick & Ford, and Staley 
Manufacturing Co. The record shows the following extensions on 
orders booked with these manufacturers: 


Number | Days after 


Orders dated Deliveries made Nias Avila GIN 
Mar. 25, 1940_-.-___- Sie May 16, 1940, to July 24, 1940---.--_____-_-------_- 14 | 52 to 121 
Miay:27 1940. o.-- sn 2-5 5 July 13, 1940, to Sept. 19, 1940_---_---_-----__------ 26 47 to 115 
Day 22, SUIS «= ool a 8s Sept. 11, 1940, to Nov. 26, 1940__---_..-._.-_---___- 44 51 to 127 
IN ep SOS so on wn en Deen5, 1940; to Apr: 44-1940. os soo casesas-s- 22 174 6 to 136 


1 Of these 74 only 5 were delivered within 30 days following the order date. 


During all the times herein mentioned and for many years prior 
thereto, respondent employed a purchasing officer, who had charge of 
all the purchases of corn sirup made by respondent and whose duty 
it was to keep, and who did keep, accurately and currently informed 
of the prices and terms of sale of such sirup, and all the purchases of 
corn sirup herein referred to were made through such officer or under 
his direction and with his knowledge. 

Par. 8. The amount of saving which respondent procured by these 
various methods was substantial. Respondent’s representative esti- 
mated it to be about $10,000, of which $8,500 was in 1940 and $1,500 
in 1941. This was exclusive of the saving that accrued because of 
the sirup deliveries at the lower price level after and beyond the 30-day 
customary delivery period. The Commission finds that the 10 cents 
per hundredweight, or $95 per tank car, or the price differences re- 
sulting from the extension of delivery dates of respondent’s booking 
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practices are sufficient to cause a candy manufacturer to divert the 
largest proportion of ‘its business to the corn-sirup manufacturer 
granting such favored price and that the saving in one of the princi- 
pal ingredients in candy gives respondent a proportionate price ad- 
vantage, and 10 cents per hundredweight on corn-sirup purchases 
would materially affect the profits of any such candy manufacturer 
and would constitute a direct advantage to said manufacturer. 

Par. 9. The Commission finds that the discriminations in price 
knowingly induced and knowingly received by the respondent, as 
hereinabove described, were price discriminations prohibited by sec- 
tion 2 of the Clayton Act and had the effect of substantially lessening 
competition by causing respondent to purchase from the corn-sirup 
manufacturers granting the discrimination in preference to purchas- 
ing from their competitors. Said discriminations in price also had 
the effect of lessening competition and injuring, destroying, and pre- 
venting competition between other candy manufacturers and the re- 
spondent, who received the benefits of said discriminations by 
decreasing the cost to it of one of the principal ingredients of its 
candy products, and gave respondent a price advantage in the sale 
of said products. By this means there was conferred on respondent 
a financial power to further the sale of its products through the use 
of the increased saving by which the respondent alone benefited. 


II 


Par. 10. In the sale and distribution of its 5-cent candy bars to 
retailers and to jobbers for resale to retailers, the respondent’s usual 
method of packaging was to place 24 bars in a display box which 
carried its own advertising and could be used on the counters in the 
retail outlets. This package was known as the 24-count size. Prior 
to 1937 the respondent also sold its 5-cent candy bars in a 100-count 
carton. This package bore no advertising and was designed for use 
by the vending-machine trade. Because of the large size of this 
package, it was not acceptable to the vending-machine trade generally, 
and in August 1987 a 60-count vending-machine pack was introduced 
by the respondent and the 100-count discontinued except as to the 
Automatic Canteen Co. of America, which continued to purchase 
5-cent candy bars from the respondent in the 100-count pack. Orig- 
inally the 60-count pack was sold only to vending-machine operators. ~ 
Subsequently it was sold to such jobbers as resold to the vending- 
machine trade, and, in addition, it was sold to certain chain or- 
ganizations. 


THE CURTISS CANDY CO. . 261 
237 Findings 


Par. 11. Respondent sold its products to jobbers, chain drug and 
chain grocery stores, syndicate stores, and vending-machine operators, 
These sales accounts were divided into two classifications: “house ac- 
counts” and “salesmen’s accounts.” The “house accounts” were com- 
prised of the syndicate stores (5-and-10-cent stores), the larger chain 
stores, and the larger vending-machine operators, all of whom were 
sold direct by the factory. The remainder of the sales accounts fall 
within the “salesmen’s accounts” division. For sales purposes the 
entire United States was divided into six territories, over each of 
which was a divisional sales manager, under whom the individual 
salesmen worked. 

Par. 12. Based upon the testimony and other evidence, the Commis- 
sion finds that the respondent maintained a general price scheme in 
which there were some differences made between classes of customers. 
These may be divided into (1) general sales, which include jobbers, 
small chains, small vending-machine operators, or all to whom sales 
were made through respondent’s salesmen; (2) syndicate stores; and 
(8) individual large purchasers, such as Confection Cabinet Co., 
Sanitary Automatic, Berlo, and Automatic Canteen Co. of America. 
Of the latter, the Automatic Canteen Co. of America is the largest 
single purchaser of respondent’s candy bars. Prior to 1942, the Auto- 
matic Canteen Co. owned approximately 100,000 candy vending 
machines, located in the various cities of the United States, which 
in one year vended in excess of 200,000,000 candy bars, of which several 
million were bars manufactured by the respondent. The various 
prices allowed by the respondent under its price schedule for the years 
1938 to 1942 were as follows: 


CURTISS PRICE SCHEDULE 


1938 1939 1940 1941 1942 
24-count: 
(Bare hes: Cpe | Skee eee Seen 52ers $0. ss $0. a $0. ct $0. 64 $0. 64 
Syndicate stores_.----------- s ; : 2 , GOs <5 Ee 
Contection Cabinet Co_-_------ (0.64 less 0.16) 1 | 492 1,492 | 0.57,.68 
Sanitary Automatic & Berlo__.-----.----- (O.64JessiO}16)\¢.. Fv Ptespece bbc} obese c. 
60-count: . 
; Jan. 1.45 
retlers) Salesseet 52. as boot seek ee eens 1.35 | 1.35 4Mar. 1.50 1. 50 1.60 
Sept. 1.35 
Wontection Cabiniey COs 25. ssacene- ese -sanesns=o (1.35 less 0,15) 11,23 11,23 | 1.42, 1.60 
Sanitary Automatic & Berlo------------------- 2 les Oe a Rs : baer BA 
100-count: Automatic Canteen_-------------------- sas ay eben ok bon a at 
1. 98 (pa | | 0 er ee ba 2.36 


NortEe.—On the 100-count all prices are f. o. b. Chicago, except as noted. 


1F. 0. b. Chicago. 

Tia b. Chicago loss 7 ean ton 

3F.0. b. icago less 7 cents per carton. 

4F.0.b. Chicago less 5 cents per carton to Nov. 30 and then less 7 cents per carton to Dec. 3 
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Using the 24-countcarton selling at 64 cents as 100 percent, or base, 
the various prices listed in the foregoing schedule show the percent- 
ages of price differential from the base, or 24-count, price. 


E * 4 Percent lower than 
Count size Price Unit price per bar 24-count price 

(1) 24 at $0. 64 makes $0. 0267 or 100 % base 
(2) 24 at . 60 makes . 0250 or 6. 37 % lower 
(3) 60 at 4 1.35 makes . 0225 or 15.73 % lower 
(4) 60 at 1.50 makes 0250 or 6.37 % lower 
(5) 60 at 1.20 makes - 0200 or 25.09 % lower 
(6) 100 at 1.98f.0.b. makes . 0198 or 25.80 % lower 
(7) 100 at 2.03f.0.b. makes . 0203 or 23.97 % lower 
(8) 100 Htc. 62:10 makes . 0210 or 21.34 % lower 


Par. 13. In the course and conduct of its business since June 19, 1936, 
in conection with the sale and distribution of its 5-cent candy bars, 
the respondent has discriminated in price between different purchasers 
buying such candy bars of like grade and quality by selling its candy 
bars to certain large vending-machine operators or distributors at 
prices lower that it sold candy bars of like grade and quality to other 
of its customers who were competitively engaged with the former 
in the sale of such candy bars within the United States. Among the 
general practices pursued by the respondent in discriminating in price 
were the following: 

(1) Respondent has discriminated in price by selling its 5-cent 
candy bars to the Automatic Canteen Co. of America in the 100-count 
package at $1.98 f. o, b. Chicago or $2.10 delivered, during the years 
1938 to 1941, inclusive, while at the same time it was selling other 
vending-machine operators its 24-count package at the price of 64 
cents or its 60-count package at the price of $1.85 during 1938 and 
1939, and $1.50 during 1940 and 1941. Using the 64-cent price for 
the 24-count package as a base for determining price differences, the 
price of $2.10 delivered. would. be equal. to.a price of 5014 cents. on-a 
24-count carton, or a price differential of 1314 cents per 24-count; the 
60-count package at $1.35 would be equal to a 24-count at 53 cents, or a 
price differential of 11 cents per 24-count; and the 60-count at $1.50 
would be equal to the 24-count at 60 cents, or a price differential of 
4 cents per 24-count. The price differential between the 100-count at 
$2.10 delivered and the 60-count at $1.35 and at $1.50, figured on the 
basis of the 24-count, would make a price differential of 21% cents on 
the $1.35 price and 7 cents on the $1.50 price. 

(2) Respondent discriminated in price by selling its 5-cent candy 
bars to Confection Cabinet Co., Sanitary Automatic Corp., and Berlo 
Vending Machine Corp. at 48 cents for 24-count pack during 1938 
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and 1939 and for 49.2 cents for 24-count pack during 1940 and 1941 and 
at $1.20 for the 60-count pack during 1938 and 1939 and at $1.23 during 
1940 and part of 1941, while at the same time it was selling vending- 
machine operators the 24-count package at the price of 64 cents or its 
60-count package at the price of $1.35 during 1938 and 1939 and at 
$1.50 during 1940 and 1941. 

The Commission finds that the price differences allowed by the 
respondent in the sale of its 5-cent candy bars to vending-machine 
operators or distributors as hereinabove described constituted dis- 
criminations in price between purchasers of commodities of like grade 
and quality who were competitively engaged with each other in the 
sale and distribution of such commodities. The price discrimination 
allowed by the respondent in favor of said Automatic Canteen Co., 
Confection Cabinet Co., Sanitary Automatic Co., and Berlo Vending 
Machine Corp. adversely affected the other vending-machine operators 
who did not obtain the lower price allowed to said favored customers. 

The principal basis of competition by the vending-machine opera- 
tors is the obtaining of locations in which to place their machines. 
By means of the additional profit which was being obtained by the 
Automatic Canteen Co. and the other favored customers as herein- 
above described, because of discrimination in price in their favor, they 
were enabled to offer larger commissions to obtain locations for their 
machines which other vending-machine operators were either unable to 
meet or which they were forced to meet at a definite decrease in profit. 
The ordinary commission granted for location was usually 10 percent. 
In the case of Automatic Canteen and the other favored customers, 
however, commissions as high as 15 to 20 percent were granted for 
the purpose of obtaining competitive locations, and in many instances 
vending-machine operators were forced to remove their machines from 
various locations as result of the higher commission allowed by said 
favored customers. 

Par. 14. In the course and conduct of its business since June 19, 
1936, in connection with the sale of its 5-cent candy bars, the respond- 
ent has also discriminated in price between different purchasers buy- 
ing such candy bars of like grade and quality by selling its candy bars 
to certain chain drug and grocery stores and syndicate stores (5-and- 
10-cent stores) at prices lower than it sold candy bars of like grade 
and quality to other retailer customers who were competitively en- 
gaged with the former in the sale of such candy bars within the United 
States. Among the general practices pursued by the respondent in so 
discriminating in price were the following: 
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(1) Respondent discriminated in price by selling its 5-cent candy 
bars to certain chain stores in the 60-count pack at $1.35, while at the 
same time it was selling its 24-count pack of like grade and quality at 
64 cents to jobbers, drug stores, grocery stores, and some retailer- 
customers. A 60-count pack at $1.35 would be equal to a 24-count pack 
at 53 cents, making a price difference of 11 cents, using 24-count as a 
base. 

(2) Respondent discriminated in price by selling its 5-cent candy 

bars in the 24-count pack at 60 cents to certain syndicate stores, in- 
cluding F. W. Woolworth Co., S. S. Kresge Co., W. T. Grant Co., S. H. 
Kress & Co., J. J. Newberry Co., Charles Stores Co., M. H. Fishman 
Co., H. L. Green Co., McCrory Stores Corp., and McLellan Stores Co., 
while at the same time it was selling other of its customers who were 
competing with said syndicate stores at the price of 64 cents for the 
24-count pack. 
- The Commission finds that the price differences allowed by respond- 
ent to certain chain stores and syndicate stores as hereinabove described 
constituted discriminations in price between purchasers of commodi- 
ties of like grade and quality. Such favored chain and syndicate stores 
who received the benefit of the various discriminatory prices granted 
by the respondent had a substantial advantage in selling respondent’s 
5-cent candy bars in competition with other customers of the respond- 
ent who did not receive the benefit of such discriminatory prices or 
who were obliged to pay the full 64-cent price for the 24-count, either 
directly to the respondent or to jobbers selling said candy products. 

By means of such lower prices, such favored chain stores were 
enabled to, and did, sell respondent’s candy bars to the public for prices 
as low as three bars for 10 cents. In order to sell respondent’s candy 
bars in competition with such favored customers of the respondent who 
received the benefit of respondent’s discrimination in price, com- 
petitors of favored customers who were denied the lower prices herein 
described must either sell at competitive prices and in so doing reduce 
their possible profits by the amount of the discriminations against 
them or attempt to sell at prices higher than those which the favored 
customers of respondent charge for the same product, with the result 
of inability to secure business and reduction in their volume of sales. 
Furthermore, the reduction in sales of those retailers competing with 
such favored customers who purchased their supplies of candy from 
jobbers had the effect of reducing the potential sales of such jobbers. 

Par. 15. In the course and conduct of its business since June Lo, 
1936, in connection with the sale of its 5-cent candy bars, the re- 
spondent has also discriminated in price between different purchasers 
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buying such candy bars of like grade and quality by selling its candy 
bars to some of its customers at prices lower than it sells products of 
like grade and quality to other of its customers who were competitively 
engaged with the former in the sale of such products within the United 
States by the use of certain discount deals and the so-called fall 
booking plan. 

The discount deals involved various price concessions to the cus- 
tomers to whom offered. These deals were very numerous and diversi- 
fied. In 1939 there were at least 40 of these special offers or deals; in 
1940, at least 49; and in 1941, at least 35. Each deal constituted a 
separate price discrimination granted some customers of the respond- 
ent and not granted to other of its customers who were in competition 
with each other. Some of these discount deals were continuous in 
nature, such as the offer to chain stores of 5 boxes free with every 100 
boxes ordered. Generally, however, the discount deals were sales 
promotional projects and limited astotime. These consisted of special 
combination offers, free goods offers, and deals designed to be passed on 
to the consumer. With the exception of the consumer deals, the dis- 
counts and free goods deals were for the benefit of the customer, 
whether that customer be a jobber or a retailer. In many instances, the 
discount deals were limited to a particular area or city. Typical of the 
various discount deals offered by the respondent were the following: 

(1) Consumer deals in which the net saving of either free goods or 
discounts was passed on to the ultimate consumer. An example of 
such consumer deal was deal 24-1, in which two boxes of 24-count 
candy were sold at the price of one, or 64 cents, instead of $1.28, with 
provisions to have such bars offered to the ultimate consumer at two 
bars for the price of one. Another such deal was the 24-6 deal, or 
1-cent sale, wherein two boxes of 5-cent candy bars, one each of Baby 
Ruth and Butterfinger bars, were sold at the price of 85 cents instead of 
$1.28, for resale to the ultimate consumer at the price of two bars for 
6 cents, or one Baby Ruth bar for 5 cents and a Butterfinger bar for 
1 cent. 

(2) Deals limited as to territory, such as deal 1062, offered on April 
3, 1939, to jobber customers in New York City, allowing 5 boxes free 
with each purchase of 80 boxes Baby Ruth and 20 boxes Butterfinger 
bars; deal 1063, offered March 27, 1939, limited to customers in Boston, 
allowing a special discount of $1.28 on each purchase amounting to 
$32; deal 1053, limited to Troy, N. Y., allowing special discount of $3.20 
on each $67.20 order; deal 14, offered on September 26, 1939, limited to 
Minneapolis and St. Paul, allowing a 32-cent discount on each purchase 
of two boxes Baby Ruth, two boxes Butterfinger, and one box Jolly 
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Jack bars. There were other deals limited to States, parts of States, or 
sections which were not offered to customers located in other sections, 
States, parts of States, or cities who competed across these arbitrary 
lines in the sale of respondent’s products. 

(3) Deals general in nature: These deals were combination offers 
and special discounts which were offered in contiguous territories like 
a wave system so that when the offering was completed in one terri- 
tory or area it proceeded to be offered in the next territory or area. 
The effect of such deals in many instances was to permit jobbers receiv- 
ing the discount in one area to sell in adjacent areas where the deal 
had not as yet been offered in accordance with respondent’s plan, with 
a competitive advantage over the jobber in the area who had not as yet 
received the deal. 

The fall booking plan was a salesman’s proposition and was offered 
only to those chain accounts whose buying policies allowed them to buy 
respondent’s assorted line and book future orders. This plan was 
offered in the fall of each year and all premium deals and special dis- 
counts were off as the salesman reached a town and contacted a jobber 
or other customer on the fall booking plan. The fall booking plan of 
1937 provided for a bonus, discount, or rebate on the purchase of cer- 
tain specified combinations of candy in three deliveries. In 1938 the 
fall booking plan discontinued the combination-purchase requirement 
and based discount on quantity purchased. In this plan a $30 bonus 
was allowed for purchase of 1,500 boxes over a period of three deliveries 
and a $12 bonus on purchase of 750 boxes. To those jobbers or cus- 
tomers purchasing in excess of 1,500 boxes, discount of 2 cents per 
box was allowed on the excess. The booking plan of 1939 was substan- 
tially the same except as to difference in amount of bonus allowed and 
the requirement of two deliveries instead of three. The booking plan 
of 1940 allowed a discount on each box increasing with each purchase, 
with no maximum limitation. This plan allowed 114-cents discount 
per box on first order, 2 cents per box on second, 214 cents per box 
on third order, and 3 cents per box on fourth order, each order to be 
placed within 2 weeks of each other. 

The Commission finds that the price differences allowed by the 
respondent in its various discount deals and fall booking plan con- 
stitute discriminations in pricé between purchasers of commodities of 
like grade and quality. Customers of respondent who received the 
benefit of various discriminatory prices and discounts allowed by the 
respondent in the use of such deals and booking plan had a substantial 
advantage in selling respondent’s candy bars in competition with 
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other customers of the respondent who did not receive the benefit of 
such discriminatory prices or discounts or who were obliged to pay 
respondent’s full price for said candy bars. 

Par. 16. The respondent, during the course of the hearings, offered 
testimony and other evidence in an attempt to justify its price dif- 
ferentials to various customers. Respondent’s system of accounting 
provides for the distribution of sales, costs, and expenses of eight 
classes of products. On the books of the company many of the items 
were not broken down but were charged to a general account so that 
it was impossible to prorate or allocate the costs and expenses or the 
sales on an actual operative basis. Consequently, the respondent at- 
tempted to make a proration or allocation on the basis of dollar sales 
in the cost justification submitted. The respondent had made no 
actual cost survey or study which would afford any basis for a deter- 
mination that such allocation on the basis of dollar sales was an ac- 
curate or true method. The allocation or proration so made could, 
and did, amount to nothing more than an estimation on the part of 
respondent’s accountant. 

In its schedule of comparative operating costs and practices, the 
respondent attempted to justify its special or discriminatory prices 
to Automatic Canteen, Confection Cabinet, and other vending pur- 
chasers, grouping all the rest of its various classes of customers into a 
single group which it labeled “regular.” An examination of the 
attempted cost justification shows that approximately 95 percent of 
all of the respondent’s sales of 5-cent candy bars was made to the 
customers of the group labeled “regular,” 2.7 percent to the group 
labeled “canteen,” 0.9 percent to the group labeled “cabinet,” and 1.3 
percent to the group labeled “other vending.” 

In the group labeled “regular” were the following groups of pur- 
chasers: Chain grocery stores, syndicate stores, jobbers, and conces- 
sionaires—in fact, practically all of respondent’s customers except 
vending-machine operators. In this “regular” classification are in- 
cluded those who received the benefits of the fall booking plan, dis- 
count deals, various discounts, free goods, and other price advantages 
hereinabove referred to. There was no attempt made by the respond- 
ent to justify the special price discriminations or advantages that 
existed between the various customers who are grouped in the classifi- 
cation “regular.” 

The prices used in respondent’s cost justification were largely a 
matter of computation. For 1940 the selling price of the 5-cent candy 
bars to the members of the group classified as “regular” is given as 
$26.69. This amount was arrived at by dividing computed dollar sales 
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by computed production figures. No account was taken of the varia- 
tion in prices received by the different members of this group, and 
the price of $26.69 does not represent the actual selling price of re- 
spondent’s product. For the same year, 1940, respondent has given as 
its price per thousand for candy bars to the purchasers grouped in 
the classification “other vendors,” the amount of $24.17. This again 
is not an actual selling price but was obtained by respondent’s ac- 
countant from respondent’s assistant sales manager, who indicated 
that the selling price to this group of purchasers in 1940 was $1.45 
per box of 60-count bars, or $24.17 per thousand. The facts show 
that in 1940 the 60-count package was sold to purchasers of this group 
at three different prices : $1.35, $1.45, and $1.50. No computation was 
made of actual sales to determine that the $1.45 price was the average 
price, and it cannot be assumed to be such. 

The Commission, after consideration of the testimony and other 
evidence submitted in support of respondenit’s cost justification, is of 
the opinion, and so finds, that respondent’s price differences, includ- 
ing the rebates and discounts hereinabove mentioned, have not been 
shown to be justified by reason of differences.in the cost of manufac- 
ture, sale, or delivery resulting from differing methods or quantities 
in which respondent’s candy bars were sold or delivered to its vari- 
ous customers. 

Par. 17. The Commission finds that the effect of the discrimina- 
tions in price described herein may be substantially to lessen compe- 
tition in the line of commerce in which the purchaser receiving the 
benefit of said discriminatory price is engaged and to injure, destroy, 
and prevent competition between those purchasers receiving the bene- 
fit of said discriminatory prices, discounts, and rebates and those to 
whom they were denied. 

Based upon the testimony and other evidence in the record, the 
Commission finds that a price differential of 1 cent per box of 5-cent 
candy bars was sufficient to affect unfavorably the candy sales of com- 
peting manufacturers and that one-half cent per box would divert 
business. The discriminatory prices, including the various discount 
deals, affected the business of other manufacturers by causing’ such 
other manufacturers to either’ meet the discriminatory price or lose 
business. 

Within the same general sales areas, which frequently differed from 
the sales areas as outlined for its own purposes by the respondent’s 
executives, candy jobbers compete with each other and to some ex- 
tent with the chain and syndicate stores and with the vending-machine 
operators, all of whom in turn compete with each other and with 
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every other retail outlet in the sale of candy. Such customers who 
received the benefit of the various discriminatory prices and dis- 
counts allowed by the respondent had a substantial advantage in sell- 
ing respondent’s candy bars in competition with other customers of 
the respondent who did not receive the benefit of such discriminatory 
prices or discounts or who were obliged to pay respondent’s full or 
higher price for said candy bars. 

These favored customers, such as the chain stores and syndicate 
stores, who received the benefit of the special low prices allowed by 
the respondent could further their own business interests to the detri- 
ment of the small retailer who purchased from the jobber at the 
jobber’s prices. In the same manner jobbers suffered loss in business 
in consequence of the loss of business on the part of retailers. In some 
instances it was cheaper for the retailer to purchase candy bars at the 
price of three for 10 cents from the chain or syndicate stores than 
to purchase from the jobbers, and as a result respondent’s price to the 
chain and syndicate stores had the effect of reducing jobbers’ sales. 

The jobber could not sell the large vending-machine operators who 
received the low prices direct from respondent and as vending ma- 
chines replaced the regular retail outlets, jobbers’ sales to those out- 
lets were reduced. Furthermore, because of their advantage in price 
the larger vending-machine operators procured locations and took 
business away from the small operators, who ordinarily purchased 
from the jobbers, and again there was a loss of jobber business. 

In other instances, the jobber sold at his own cost price to retailer- 
customers, depending for any profit entirely upon the 2-percent cash 
discount which he was allowed. As to the discount deals the jobber 
who received the deals was benefited as against the jobber in the same 
or adjacent territory who did not receive the same discount. When 
there was a deal beneficial to a consumer which was effective in an 
adjacent. or nearby territory but which the particular jobber could 
not himself take advantage of there was a loss of business and a cor- 
responding loss of profit. 

Vending-machine operators who did not get the low prices extended 
by the respondent to Confection Cabinet Co., Automatic Canteen, and 
Berlo Vending Co. suffered reduced profits and loss of machine lo- 
cations in several instances, resulting in decreased sales. The lower 
price to the favored vending-machine operators enabled them to earn 
more profits, provide more facilities and better services, give more aid 
to their distributors, and pay a higher rate of commission for pre- 
ferred locations. 
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Par. 18. In the course and conduct of its business in commerce the 
respondent since June 19, 1936, contracted to pay and allow, and 
did pay and allow, certain amounts of money, rebates, and advertising 
allowances as compensation and in consideration for promotional 
services and facilities furnished by certain of its customers in con- 
nection with the sale and offering for sale of candy products manu- 
factured and sold by the respondent to such customers without making 
such payments, rebates, and advertising allowances available on any 
terms or on proportionately equal terms to all other customers com- 
peting with such favored customers in the distribution of respondent’s 
candy products. In addition thereto, the respondent has discrimi- 
nated in favor of certain of its customers and against certain of its 
other customers on purchase of respondent’s candy products by con- 
tracting to give and furnish, and by giving and furnishing, certain 
services and facilities in connection with the sale and offering for sale 
of said candy products so purchased by its customers and which were 
not accorded to, or made available to, all such purchasers who were 
competitively engaged with the favored customers on the same or 
similar terms or on proportionately equal terms. 

Among and typical of the practices pursued by the respondent in 
paying and allowing rebates and advertising allowances for promo- 
tional services and facilities and in giving and furnishing services 
and facilities in connection with the sale of its candy products by its 
customers and purchasers are the following: : 

(1) Respondent paid the United Cigar-Whelan Stores Corp. $2.50 
per machine per month for advertising respondent’s products on 
posters exhibited in automatic self-advertising machines known as 
“Selvertisers.” In the years 1938, 1939, and 1940 there were 315 of 
these machines located in 210 United Cigar Stores and 105 Whelan 
Drug Stores. In 1940 and 1941 there were 84 machines located in 
42 United Cigar Stores and 42 Whelan Drug Stores. The products 
of the respondent so advertised were being sold by the United Cigar- 
Whelan Stores Corp., and the payments so made by the respondent 
constituted allowances for advertising and promotional services. 

(2) On or about May 17, 1938, respondent agreed to allow, and 
subsequent thereto did allow, the Walgreen Drug Co., of Chicago, Tis, 
a 5-percent sales service discount on net candy purchases on the con- 
dition that Walgreen would display only respondent’s candy products 
on display racks, with the right to carry other candies in stock. In 
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addition thereto, the respondent allowed an additional 5-percent dis- 
count to said Walgreen Co. for displaying small trade-mark statue 
known as “N R G Boy” in a prominent place upon its counters. 

(3) On April 27, 1939, the respondent agreed to allow, and subse- 
quent thereto did allow, the Liggett Drug Co., Inc., 2 Park Avenue, 
New York, a 5-percent sales service discount on net purchases, effective 
May 15, 1939, for prominently displaying in their various stores five 
of respondent’s candy bars, namely, Baby Ruth, Butterfinger, Jolly 
Jack, Kokonut Roll, and Curtiss Butter Toffee. 

(4) OniApril 15, 1938, the respondent agreed to allow, and subse- 
quent thereto did allow, the Cunningham Drug Stores, Inc., of Detroit, 
Mich., a 5-percent discount on net purchases for carrying five Curtiss 
5-cent candy bars in complete distribution in every store, with as good 
display as possible. In addition thereto, respondent allowed a 5- 
percent discount on purchases for displaying on each soda fountain 
in their entire chain of stores, in an unobstructed position, one Curtiss 
(energy) “N RG” candy figure. Respondent further agreed to fur- 
nish 10,000 samples of its products free for each new store, not to 
exceed 12 during the ensuing year, added to the Cunningham chain 
for distribution during the opening week and to pay, during said 
opening week, $10 toward the salary of a girl demonstrator to hand 
out the candy samples. 

Respondent also agreed to take no less than 40 nor more than 50 
boards, all in advantageous locations in the city of Detroit, for the 
month of June at a cost of $1,000, Cunningham to furnish the paper 
for these boards containing respondent’s copy printed on it by Cun- 
ningham at Cunningham’s expense. Respondent also agreed to con- 
tribute the sum, of $150 to cover cost of a banquet of various of Cun- 
ningham’s soda fountain officials, store officials, etc. 

(5) On May 27, 1939, respondent entered into a contract with the 
Katz Drug Co., of Kansas City, Mo., to pay the sum of $1,800, in 
monthly installments of $150 each, in consideration for which the 
Katz Drug Co., was to print, at its own expense, soda-fountain and 
lunchroom checks, in the minimum amount of 100,000 bearing ad- 
vertisement of respondent’s products; hold 10-day concentrated ad- 
-vertising campaigns at which respondent’s products would be featured 
chain-wide; prominently display and feature in their candy depart- 
ment, store windows, and on store exteriors Baby Ruth, Butterfinger, 
and Jolly Jack bars; and issue sales bulletins giving selling hints on 
respondent’s candy bars and promoting the sales of respondent’s candy 
‘products. 


"89940—50——21 


272 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44¥F.T.C. 


(6) In December 1939 respondent entered into an agreement with 
the Katz Drug Co. of Kansas City, Mo., to reimburse the Katz Drug 
Co., in the amount of $1,000 on a $2,780 radio advertising program. 

(7) In 1940 the respondent entered into a contract with Service 
Stores, Inc., to pay $300 per month for a period of 13 weeks to cover 
participation in radio, newspaper, circular, bull’s-eyes, bulletins, and 
concentrated efforts of salesmen and order takers in connection with 
the sale of respondent’s candy products. Respondent also entered into 
a similar contract with said Service Stores, Inc., on March 1, 1941, 
covering payment of $350 per month for a period of 3 months. | 

(8) On October 8, 1938, respondent agreed with the Cunningham 
Drug Stores, Inc., of Detroit, Mich., to participate in cooperative 
newspaper advertising featuring Baby Ruth Sundae in 10 issues of 
the Free Press, starting November 1, 1938, at the rate of $5 an inch, 
with two ads in color ata cost of $200 extra. 

(9) Respondent entered into an agreement with Cunningham Drug 
Stores to pay $187.50 monthly, beginning December 1, 1938, for the 
period from November 1, 1938, to October 31, 1939, for multiposter 
type advertising of respondent’s products and other poster advertising 
in the stores operated by the Cunningham Drug Stores. 

(10) On February 21, 1940, respondent agreed to participate in a 
radio program of 91 broadcasts sponsored by Cunningham Drug 
Stores at a total cost of $2,047.50 and also on May 9, 1940, entered 
into an agreement for participation in a news radio program spon- 
sored by Cunningham Drug Stores at a cost of $1,462.50 and also on 
November 15, 1940, entered into an agreement for participation in 
news radio program sponsored by Cunningham at a cost of $1,462.50. 

(11) Union News Co. of New York City received from respondent 
a discount of 10 percent in consideration for compulsory display of 
respondent’s candy in all its retail outlets. 

(12) From June to November 1939 the respondent delivered to 
Automatic Canteen Co. each month 300 cartons of 100 bars each on a 
no-charge basis, for which the Canteen Co. was to keep at least one 
Curtiss item on display at all times in‘all of its vending machines at 
the San Francisco and New York fairs. 

All of the above payments, allowances, and discounts were made 
only to the customers named and were not made available on 
proportionally equal terms to other customers of the respondent. 


IV 


Par. 19. During the period from 1939 to 1942 respondent entered 
into a large number of so-called exclusive dealing contracts with con- 
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cessionaires having concessions in baseball, fair, and amusement parks. 
The usual form contract used by the respondent provided that. the 
concessionaire should purchase exclusively the 5-cent candy bars of 
the respondent from the local candy jobber at the jobber’s regular pre- 
vailing resale price and should use vending caps, coats, and metal 
signs furnished by the respondent, and in consideration of the faithful 
performance of said contract the respondent agreed to pay the con- 
cessionaire 10 percent of the jobber’s regular prevailing resale price 
at the end of each season on purchases made by the concessionaire. 

The Commission finds that respondent’s exclusive-dealing contracts 
with the various concessionaires constituted a contract for the sale of 
its 5-cent candy bars through jobbers to said concessionaires on the 
condition, agreement, or understanding that said concessionaire or 
purchaser would not use or deal in candy products sold or distributed 
by any competitor of the respondent. The Commission further finds 
that the effect of such restrictive conditions under the circumstances 
set forth herein may be to substantially lessen competition in the sale 
of candy products in commerce between and among the several States 
of the United States. 

CONCLUSION 


The acts and practices of the respondent in knowingly inducing and 
receiving discriminations in price on corn sirup purchased by it from 
various corn-sirup manufacturers, including A. E. Staley Manufac- 
turing Co., Corn Products Co., Clinton Co., American Maize Products 
Co., and Penick & Ford, constituted a violation of the provisions of 
section 2 (f) of an act of Congress entitled “An act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” commonly known as the Clayton Act, as amended 
by an act of Congress approved June 19, 1936 (Robinson-Patman 
Act). 

Discriminations in price by the respondent as hereinbefore described 
in connection with the sale of candy bars to vending-machine opera- 
tors, syndicate stores, chain drug, and grocery stores, and other re- 
tailer customers and the sale of its candy by means of various discount 
deals and fall booking plans have resulted in substantial injury to 
respondent’s competitors and hinder, obstruct, and tend to suppress 
competition with respondent in the sale of candy products and have 
resulted in substantial injury to competition among purchasers of 
such candy products by affording material and unjustified price ad- 
vantages to preferred purchasers and not to others and constitute a 
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violation of subsection (a) of section 2 of an act of Congress entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (Clay- 
ton Act), as amended by the act of June 19, 1936 (Robinson-Patman 
Act). 

The acts and practices of the respondent as hereinabove found in 
paying and allowing certain amounts of money, rebates, and adver- 
tising allowance as compensation and in consideration for promotional 
services and facilities furnished by certain of its customers in connec- 
tion with the-sale and offering for sale of candy products manufac- 
tured and sold by the respondent to such customers, without making 
such payments, rebates, and advertising allowances available on pro- 
portionally equal terms to all other: customers competing with such 
favored customers in the distribution of respondent’s products, and 
the acts and practices of the respondent in furnishing, or contributing 
to the furnishing of, advertising service and facilities to certain of 
its customers in the resale of respondent’s candy products and not’ to 
competing customers purchasing said candy products, upon propor- 
tionally equal terms, or upon any terms whatsoever, constitute viola- 
tions of subsection (d) and subsection (e) of section 2 of said Clayton 
Act as amended. 

The acts and practices of the respondent as hereinabove found 
of entering into contracts with various concessionaires for the sale 
of goods through local jobbers on the condition and with the agree- 
ment and understanding that such concessionaires or purchasers should 
not use or deal in candy products manufactured and sold by respond- 
ent’s competitors constituted a violation of the provisions of section 3 
of the act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
commonly known as the Clayton Act. 

Commissioner Mason requesting that he be shown as not partici- 
pating. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and answer of the 
respondent filed in docket 4556 and upon the amended and supple- 
mental complaint of the Commission and answer of the respondent 
filed in docket 4673 (which proceedings were consolidated by the 
Commission on October 11, 1944), testimony and other evidence in 
support of and in opposition to the allegations of said complaints 
taken before a trial examiner of the Commission theretofore duly 
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designated by it, report of the trial examiner upon the evidence and 
exceptions filed thereto, briefs filed in support of the complaints and 
in opposition thereto, and oral argument of counsel; and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of section 3 of that 
certain act of Congress of the United States entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914, commonly known 
as the Clayton Act, and subsections (a), (d), (e), and (f) of section 2 
of said Clayton Act as amended by an act of Congress approved 
June 19, 1936, commonly known as the Robinson-Patman. Act: 

I. lt is ordered, That the respondent, the Curtiss Candy Co., a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the purchase of corn syrup or glucose or other candy ingredients in 
commerce as “commerce” is defined in the aforesaid Clayton Act, 
do forthwith cease and desist from— 

1. Knowingly receiving or accepting from any seller, or know- 
ingly inducing any seller to grant, any discrimination in price set 
forth and described in Paragraph Seven of the findings as to the 
facts herein or any discrimination in price substantially similar 
thereto. 

2. Knowingly receiving or accepting from any seller, or knowingly 
inducing any seller to grant, any discrimination in price prohibited 
by section 2 of the Clayton Act, either directly or by means of any 
discount or allowance made by means of any booking practice, ex- 
tension of time of delivery, or otherwise. 

Il. lt is further ordered, That the respondent, the Curtiss Candy 
Co., a corporation, and its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device in the sale 
of candy bars or other candy products in commerce as “commerce” is 
defined in the aforesaid Clayton Act, do forthwith cease and desist 
from discriminating, directly or indirectly, in the price of such prod- 
ucts of like grade and quality as among purchasers when the differ- 
ences in price are not justified by differences in the cost of manufac- 
ture, sale, or delivery resulting from differing methods or quantities 
in which such products are sold or delivered: 

1. By selling such products to some vending-machine operators at 
prices different from the prices charged other vending-machine opera- 
tors who in fact compete in the sale and distribution of such products, 
provided, however, that this shall not prevent price differences of 
Jess than one-half cent per case, based upon 24-count, which do not 
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tend to lessen, injure, or destroy competition among such vending- 
machine operators or between respondent and its competitors. 

2. By selling such products to some wholesalers or jobbers thereof 
at prices different from the prices charged other wholesalers or job- 
bers who in fact compete in the sale and distribution of such products, 
provided, however, that this shall not prevent price differences of less 
than one-half cent per case, based upon 24-count, which do not tend 
to lessen, injure, or destroy competition among such wholesalers or 
jobbers or between respondent and its competitors. 

3. By selling such products to some retailers thereof at prices dif- 
ferent from prices charged other retailers who in fact compete in the 
sale and distribution of such products, provided, however, that this 
shall not prevent price differences of less than one-half cent per case, 
based upon 24-count, which do not tend to lessen, injure, or destroy 
competition among such retailers or between respondent and its 
competitors. 

4. By selling such products to some purchasers thereof at prices 
different from the prices charged other purchasers who in fact com- 
pete in the sale and distribution of such products, either directly or 
by means of discount deals, fall booking practices, or other similar 
plans, provided, however, that this shall not prevent price differences 
of less than one-half cent per case, based upon the 24-count, which 
do not tend to lessen, injure, or destroy competition among such pur- 
chasers or between respondent and its competitors. 

5. By selling such products to any retailer at prices lower than 
prices charged wholesalers or jobbers whose customers compete with 
such retailer, 

For the purposes of comparison, the term “price” as used in this 
order takes into account discounts, rebates, allowances, and other terms 
and conditions of sale. 

IIT. Zé és further ordered, That the respondent, the Curtiss Candy 
Co., a corporation, and its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device in connec- 
tion with the sale or offering for sale of candy bars or other candy 
products in commerce as “commerce” is defined in the aforesaid Clay- 
ton Act, do forthwith cease and desist from: 

1, Paying or contracting to pay anything of value to, or for the 
benefit of, any purchaser for advertising services or facilities furnished 
by such purchaser unless such payment or consideration is available 
to all other competing purchasers on proportionally equal terms. 

2. Paying or contracting to pay anything of value to any purchaser, 
either directly or by granting allowances or discounts upon purchases 
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made, upon the condition that such purchaser prominently display 
respondent’s candy products in said purchaser’s place of business or 
display only respondent’s candy or candy products on said purchaser’s 
display racks or display any advertising designs, insignia, or posters 
advertising respondent’s products in said purchaser’s place of business 
or for any other similar advertising service or facility where such 
payments, discounts, or allowances are not made available to all other 
competing purchasers of respondent’s candy bars or candy products 
on proportionally equal terms. 

IV. Jt is further ordered, That the respondent, the Curtiss Candy 
Co., and its officers, representatives, agents, and employees, directly or 
through any corporate or other device in connection with the sale of 
candy or other candy products in commerce as “commerce” is defined 
in the aforesaid Clayton Act, do forthwith cease and desist from: 

1. Discriminating, directly or indirectly, among competing pur- 
chasers of respondent’s candy or candy products by furnishing, or con- 
tributing to the furnishing of, demonstrator services to any retailer 
purchasing respondent’s products when such services are not accorded 
on proportionally equal terms to other retailer-purchasers located in 
the same city or other retailer-purchasers who in fact resell such 
products in competition with retailers who receive such services. 

2. Discriminating, directly or indirectly, among competing pur- 
chasers of respondent’s candy or candy products by furnishing, or 
contributing to the furnishing of, any newspaper, billboard, radio, or 
other advertising to any purchaser in connection with the sale or 
offering for sale of products purchased from respondent when such 
services or facilities are not accorded to competing purchasers upon 
proportionally equal terms. 

3. Discriminating in favor of one purchaser against another pur- 
chaser or purchasers of respondent’s candy or candy products bought 
for resale by contracting to furnishing or furnishing any services or 
facilities in connection with the offering for sale or sale of such candy 
or candy products so purchased upon terms not accorded to all pur- 
chasers on proportionally equal terms. 

V. It is further ordered, That the respondent, the Curtiss Candy 
Co., a corporation, and its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device in connection 
with the sale, or making any contract for the sale of, respondent’s candy 
or candy products in commerce as “commerce” is defined in the Clayton 
Act, do forthwith cease and desist from: 

1. Selling, or making any contract for the sale of, respondent’s candy 
products on the condition, agreement, or understanding that the pur- 
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chaser thereof shall not use or deal in candy or candy producis supplied 
by any competitor of the respondent. 

2, Enforcing or continuing in operation or effect any condition, 
agreement, or understanding in or in connection with any existing 
contract of sale which condition, agreement, or understanding is to the 
effect that the purchaser of respondent’s candy or candy products will 
deal in and sell only candy and candy products supplied by the 
respondent. 

VI. lt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 

Commissioner Mason requesting that he be shown as not 
participating. 
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In THE MATTER OF 


HAMMACHER SCHLEMMER & CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5410. Complaint, Dec. 27, 1945—Decision, Nov. 28, 1947 


Where a corporation engaged in the interstate sale and distribution of its 
“Gasconomy” device, designed to be clamped on the end of the exhaust pipe 
of automobiles and trucks, and, after discontinuing the sale thereof, in the 
sale and distribution of a similar exhaust pipe attachment which it called 
“Vacudex”; through advertisements in New York newspapers circulated 
generally among the purchasing public— 
Falsely represented that its said device, when attached to the exhaust pipe, 
would save gasoline and oil and increase the mileage obtained from a gallon 
of gasoline 10 to 20 percent, and even more in some instances; and would 
cause the motor to have quicker acceleration and to give better performance; 
and 
(o) Represented that the device had been installed upon hundreds of New York 
City official cars after exhaustive tests had proven its worth; when in fact 
no such tests had been conducted by the city or any department thereof, 
nor use thereof authorized or directed upon any official cars of the city; 
With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that such representations were 
true and into the consequent purchase of substantial quantities of said 
device: 
Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce. 


— 


(a 


Mr. Joseph Callaway for the Commission. 
Ur. Irving D. Lipkowitz, of New York City, for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Hammacher Schlem- 
mer & Co., Inc., a corporation, trading and doing business as Ham- 
macher Schlemmer, hereinafter referred to as respondent, has violated 
the provisions of said act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Hammacher Schlemmer & Co., Inc., is a corporation, 
organized, existing and doing business under and by virtue of the laws 


280 . FEDERAL TRADE COMMISSION DECISIONS - 
Complaint 44F.T.C. 


of the State of Delaware, with its principal place of business located at 
145 East Fifty-seventh Street, New York, N. Y. Respondent trades 
and does business under the name of Hammacher Schlemmer. 

Par. 2. Respondent is now and for more than 2 years last past, has 
been engaged in the sale and distribution of an exhaust mufiler attach- 
ment designated as “Gasconomy,” advertised as a device to save gaso- 
line and effect other economies in the operation of automobiles and 
trucks. The device consists of a coné-shaped metal tube which clamps 
of: to the end of the exhaust pipe and in which are placed vanes set at 
angles so that.as the vehicle moves forward and air is forced*into the 
cone, it presumably creates a spiral motion of the air in the exhaust 
pipe. 

In the course and conduct of its business, the nese eg: causes said 
product, when sold, to be transported from its place of business in the 
State of New York, to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. Respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in said product in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of said product in commerce, respondent has 
made, and is now making, certain false, deceptive and misleading 
statements and representations regarding said product by means of 
circulars and in advertisements inserted in New York newspapers cir- 
culated generally among the purchasing public. Typical representa- 
tions are as follows: Deas: 

GASCONOMY 
Will Increase Your 
Mileage per Gallon 
10% to 20% 
SAVES SAVES 
GAS * * * KF KR RK OIL 


Definite tests of GASCONOMY by attaching it to all makes of autos of. various 
ages, Show increases in mileage per gallon of from 10% to 20%—and even more 
in some instances—also faster pick-up and smoother performance. 

After exhaustive tests, several City Departments are using GASCONOMY¥ 
on hundreds of their cars, 

Does your car buck at low speed? Does the motor act sluggish when you want 
quick pickup? If so, your car is wasting gasoline. GASCONOMY attached to 
the exhaust pipe will correct these conditions, 


Par. 4. Through the use of the foregoing statements and representa- 
tions and others similar, not specifically set out herein, respondent 
has represented, and is now representing, that the device designated as 
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“GASCONOMY” when attached to the exhaust pipe of an automobile 
or truck, will save gasoline and oil and increase the mileage obtained 
from a gallon of gasoline 10 to 20 percent and even more in some in- 
stances; that it will cause the motor to have quicker acceleration and 
give better performance; that the device has been installed on hundreds 
of New York City official cars after exhaustive tests had proven its 
worth. 

Par. 5. The foregoing representations are false, deceptive, and mis-, 
leading in the following respects: The device se not save gasoline 
or oil or increase the mileage obtained from gasoline. | It does not cause 
a motor to have quicker accbictation or give better performance. No 
official cars of the city of New York have been authorized or directed 
to use the device, nor has the city or any department thereof, conducted 
any tests of the device. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said in connection with the offering for sale and sale of its said product, 
in commerce, has had, and now has, the capacity and tendency to, and 
does, resloued and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and repre- 
sentations are true and into the purchase of substantial quantities of 
said product in commerce, because of such erroneous and mistaken 
belief. 

Par. 7. The aforesaid acts and practices of the respondent are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


Report, FINDINGS Aas TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 27, 1945, issued and sub- 
sequently served its complaint in this proceeding upon respondent 
Hammacher Schlemmer & Co., Inc., charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. The respondent filed its answer, and thereafter a 
stipulation was entered into whereby it was stipulated and agreed that, 
a statement of facts signed and executed by the respondent and 
Daniel J. Murphy, assistant chief trial counsel of the Federal Trade 
Commission, subject tothe approval of the Commission, may be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges of the complaint and in opposition thereto, and that the 


282 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44 FE. T. C; 


Commission may proceed upon said statement of facts to make its 
report stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without any 
intervening procedure. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on said complaint, answer, 
and stipulation, said stipulation having been approved, accepted, and 
filed ; and the Commission, having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Hammacher Schlemmer & Go., Inc., is 
a corporation organized and existing under the laws of the State of 
Delaware, with its principal place of business located at 145 Kast 
Fifty-seventh Street, New York, N. Y. Respondent trades and does 
business under the name Hammacher Schlemmer. For a considerable 
period of time immediately preceding March 1943 respondent sold and 
distributed an attachment for the exhaust pipes of automobiles and 
trucks. This attachment was designated as “Gasconomy” and was 
advertised by respondent as a device to save gasoline and to effect other 
economies in the operation of automobiles and trucks. The device 
consisted of a conical metal tube which was clamped on the end of the 
exhaust pipe. In the conical tube were vanes set at angles so that 
as the vehicle moved forward and air was forced into the cone, it 
presumably created a spiral-motion of the air in the exhaust pipe. 
After respondent discontinued the sale of this “Gasconomy” device 
in March 1948, it began and continued until 1947 the sale and distri- 
bution of another exhaust-pipe attachment of similar construction 
called “Vacudex.” 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent caused its said “Gasconomy” device, when sold, to be transported 
from its place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia and, during the time said device was mar- 
keted, maintained a course of trade in said device in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 3. In carrying on its said business, and for the purpose of in- 
ducing the purchase of said device in commerce, respondent made cer- 
tain false, deceptive, and misleading statements and representations 


HAMMACHER SCHLEMMER & CO., INC. 283 
279 Findings 


regarding its said “Gasconomy” device by means of advertisements 
inserted in certain New York newspapers circulated generally among 
the purchasing public. Among and typical of such representations 
were the following: 
GASCONOMY 
Will Increase Your 
Mileage Per Gallon 
10% to 20% 
SAVES SAVES 
GAS OIL 


Coon) £1 Am 


Definite tests of GASCONOMY by attaching it to all makes of autos of various 
ages, show increases in mileage per gallon of from 10% to 20%—and even more 
in some instances—also faster pick-up and smoother performance. 

After exhaustive tests, several city Departments are using GASCONOMY on 


hundreds of their cars. 
* * * * * * 


Does your car buck at low speed? Does the motor act sluggish when you want 
quick pickup? If so, your car is wasting gasoline. GASCONOMY attached to 
the exhaust pipe will correct these conditions. 

Par. 4. Through the use of the aforesaid statements and represen- 
tations, and others similar thereto but not specifically set out herein, 
respondent represented that its said device, when attached to the ex- 
haust pipe of an automobile or truck, would save gasoline and oil and 
increase the mileage obtained from a gallon of gasoline 10 to 20 
percent, and even more in some instances; that it would cause the 
motor to have quicker acceleration and to give better performance; 
and that the device had been installed upon hundreds of New York 
City official cars after exhaustive tests had proven its worth. These 
representations were false, deceptive, and misleading in that the device 
does not save gasoline or oil or increase the mileage which may be ob- 
tained from gasoline. It does not cause a motor to have quicker 
acceleration or give better performance. The use of said device has 
not been authorized or directed upon any official cars of the city of 
New York, and no tests of the device have been conducted by the city 
of New York or any department thereof. 

Par. 5. The use by respondent of the aforesaid false, deceptive, and 
misleading statements and representations in connection with the of- 
fering for sale of its “Gasconomy” device in commerce had the capacity 
and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments and representations were true and into the purchase of substan- 
tial quantities of said device in commerce, because of such erroneous 


and mistaken belief. 
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The aforesaid acts and practices of respondent were all to the 
prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, and a stipulation as to the facts entered into between the 
respondent herein and Daniel J. Murphy, assistant chief trial counsel 
for the Commission, which provides, among other things, that without 
further evidence or other intervening procedure the Commission may 
issue,and serve upon respondent herein findings as to the facts and con- 
clusion based thereon, and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act: 

It is ordered, That respondent Hammacher Schlemmer & Co., Inc., 
trading as Hammacher Schlemmer or under any other name, its officers, 
representatives, agents, and employees, directly or through any corpo- 
rate or other device, in connection with the offering for sale, sale, and 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of its device designated “Gasconomy,” or any 
substantially similar device, whether sold under the same name or any 
other name, do forthwith cease and desist from representing, directly 
or by implication: 

1. That the use of said device on an automobile or truck will result in 
the saving of gasoline or oil, or will increase the mileage which may 
be obtained per gallon of gasoline. 

2. That the use of said device on an automobile or truck will cause 
the motor thereof to have quicker acceleration or to give better per- 
formance. 

3. That the city of New York has conducted any tests of said device 
or authorized or directed the use of such device on any of its official 
cars. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ting setting forth in detail the manner and form in which it has com- 
plied with this order. 

Commissioner Mason not participating. 
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In THe Matrer or 


JESSE C. STEWART COMPANY AND JESSE C. STEWART 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECTION (c) OF SECTION 2 OF AN ACT OF CONGRESS APPROVED 
OCTOBER 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 
19, 1936 


Docket 5494. Complaint, May 19, 1947—Decision, Nov. 28, 1947 


Where a corporation engaged as an agent or broker in the sale and distribution 
-of flour and other commodities, principally to commercial users, together with 
its president who owned about 75 percent of its stock; 

In connection with the making of purchases of such commodities for a certain 
macaroni and spaghetti corporation—of which, together, they owned three- 
quarters of the stock—under a course of action by which said macaroni 
eoncern transmitted its orders to said broker corporation, which then 
solicited offers from flour milling companies and other sellers in various 
States; and placed the orders with the seller making the most favorable 
offer, who invoiced and shipped the commodities directly to said concern— 

Received and accepted from such sellers, commissions, brokerage, or allowances 
or discounts in lieu thereof, in substantial amounts, and thereby, in view of 
their financial interest in said concern, received and accepted such com- 
missions, ete., on purchases made for their own ultimate use and benefit: 

Held, That such receipt and acceptance, under the circumstances set forth, by 

said corporation and said individual, of commissions, brokerage, allowances, 
or discounts in lieu thereof, on sales made to said purchaser concern, were in 
violation of subsection 2 (c) of the Clayton Act as amended by the Robinson- 
Patman Act. 


Mr. Edward S. Ragsdale for the Commission. 
Mr. Lawrence P. Monahan, of Pittsburgh, Pa., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter 
more particularly designated and described, since June 19, 1936, 
have violated and are violating the provisions of subsection (c) of 
section 2 of the Clayton Act (U.S. C., title 15, sec. 13) as amended by 
the Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrary 1. Respondent Jesse C. Stewart Co. is a corporation 
organized, existing, and doing business under the laws of the State 
of Pennsylvania, with its office and principal place of business located 
at 1217 West Carson Street, Pittsburgh, Pa., and is engaged in 
business as agent or broker, selling and distributing various types 
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and grades of flour and other commodities. The respondent’s sales 
of flour and other commodities are largely confined to commercial 
users, substantial quantities being sold to the La Premiata Macaroni 
Corp. of Connellsville, Pa., for use in the production of macaroni 
and spaghetti. 

The respondent Jesse C. Stewart Co. owns a majority stock interest 
in the La Premiata Macaroni Corp., and while this complaint does 
not challenge the respondent’s general activities as a broker, it does 
challenge respondent’s activities as a broker where respondent makes 
substantial sales of flour, or other commodities, to the-La Premiata 
Macaroni Corp. for its own account, and receives commissions or 
brokerage fees on such sales. 

Par. 2. Respondent Jesse C. Stewart is an individual with his 
office and principal place of business located at 1217 West Carson 
Street, Pittsburgh, Pa., and is the principal stockholder in Jesse C. 
Stewart Co., a corporation, owning approximately 75 percent of 
the capital stock of said corporation, and for a substantial period of 
time since June 19, 1936, was president of said respondent corporation. 

The respondent is also a substantial stockholder in the La Premiata 
Macaroni Corp., a corporation located at Connellsville, Pa., and for 
a substantial period of time since June 19, 1936, was president of said 
corporation. The respondent Jesse C. Stewart, individually and as 
president of Jesse C. Stewart Co., together with respondent Jesse C. 
Stewart Co., a corporation, now owns, and has owned since June 19, 
1936, approximately 75 percent of the capital stock of the La Premiata 
Macaroni Corp. 

The respondent Jesse C. Stewart, since June 19, 1936, has exer- 
cised, and still exercises, control over the business conducted by 
Jesse C. Stewart Co., a corporation, and the La Premiata Macaroni 
Corp., formulating, directing, and controlling the buying, selling, 
and distribution policies of both corporations. 

Par. 8. Respondent Jesse C. Stewart Co., as aforesaid, is now and 
has been since June 19, 1936, engaged in the business as agent or 
broker, selling and distributing various types and grades of flour 
and other commodities, and said individual respondent Jesse C. Stew- 
art, through said corporate respondent, has likewise been engaged in 
said business. Said respondent in the course and conduct of its busi- 
ness as aforesaid, has sold substantial quantities of flour and other 
commodities to the La Premiata Macaroni Corp, of Connellsville, 
Pa. The manner of operation of respondent’s business is that of | 
receiving requests, orders, or requisitions for flour or other commodi- 
ties from the La Premiata Macaroni Corp., and when such orders are 
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received the respondent contacts various millers or other sellers and 
thereafter places orders with the source of supply offering the specified 
commodities at prices and on terms and conditions most favorable 
from the standpoint of the purchaser, to cover the requirements of 
La Premiata Macaroni Corp. Such orders are generally, but not 
always, placed with the millers or other sellers who will pay the 
respondent a commission or brokerage fee on the transaction. The 
respondent usually transmits such orders to two millers, namely, the 
Minneapolis Milling Co. of Minneapolis, Minn., and the Amber Mill- 
ing Division of the Farmers Union Grain Terminal Association of 
St. Paul, Minn., who, when such orders have been received and ac- 
cepted, invoice and ship the merchandise directly to the La Premiata 
Macaroni Corp.; and after the merchandise has been received and 
paid for by said buyer, the respective sellers grant and allow the 
respondent commissions or brokerage fees on the sale. 

Par. 4. Respondent Jesse C. Stewart Co., in the course and conduct 
of its said business since June 19, 1986, has sold a substantial quantity 
of flour and other commodities to the La Premiata Macaroni Corp. 
of Connellsville, Pa., as agent or broker for the Minneapolis Milling 
Co. of Minneapolis, Minn., and the Amber Milling Division of the 
Farmers Union Grain Terminal Association of St. Paul, Minn., and 
for various other sellers located in a State other than the State in 
which the La Premiata Macaroni Corp. is located, and as a result 
of respondent Jesse C. Stewart Co.’s requests, orders, requisitions, and 
instructions, such food products have been shipped and transported 
across State lines by such sellers to said buyer. 

The respondent Jesse C. Stewart Co.’s sales for said sellers since 
June 19, 1936, are representative of respondent’s sales of various types, 
grades, and brands of flour and other commodities sold for numerous 
other interstate sellers. Since June 19, 1936, there has been a con- 
stant current of trade and commerce conducted by said respondent 
in such merchandise between and among the various States of the 
United States. 

Par. 5. Respondents Jesse C. Stewart Co., a corporation, and Jesse 
C. Stewart individually and as president of Jesse C. Stewart Co., 
and also as president and a majority stockholder of the La Premiata 
Macaroni Corp., in the course and conduct of interstate commerce, 
in connection with their sales of substantial quantities of flour and 
other commodities in commerce to the said La Premiata Macaroni 
Corp. have, since June 19, 1936, received and are now receiving and 
accepting, directly or indirectly, commissions or brokerage fees in sub- 
stantial amounts from several interstate sellers of said merchandise. 
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Par. 6. The foregoing acts and practices of respondents Jesse C. 
Stewart Co., a corporation, and Jesse C. Stewart, individually and 
as president of Jesse C. Stewart Co., a corporation, in commerce, con- 
stitute a violation of subsection (c) of section 2 of the said act of 
Congress approved October 15, 1914, as amended by said act of Con- 
gress approved June 19, 1936. 


Report, Finprnes ss ro Tue Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19, 
1936 (U.S. C. title 15, sec. 18), the Federal Trade Commission on 
May 19, 1947, issued and subsequently served its complaint in this 
proceeding upon the respondents, Jesse C. Stewart Co., a corporation, 
and Jesse C. Stewart, individually and as president of Jesse C. Stew- 
art Co., charging said respondents with violation of the provisions of 
subsection (c) of section 2 of said Clayton Act, as amended. After 
the issuance of the complaint, the respondents in due course filed their 
answer, in which answer they admitted all the material allegations of 
fact set forth in said complaint and waived all intervening procedure 
and further hearing as to the facts. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission upon the com- 
plaint and the answer thereto, and the Commission, having duly con- 
sidered the same and being now fully advised in the premises, makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragrapy 1. The respondent, Jesse C. Stewart Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Pennsylvania, with its office and principal place of business 
located at 1217 West Carson Street, Pittsburgh, Pa. This respondent 
is engaged in business as an agent or broker in the sale and distribution 
of flour and other commodities. Its sales are made principally to 
commercial users of these commodities, and in the course and conduct 
of its business it sells substantial quantities of flour and other com- 
modities to the La Premiata Macaroni Corp., a corporation, of Con- 
nellsville, Pa., for use in the production of macaroni and spaghetti. 

Par. 2. The respondent, Jesse C. Stewart, is an individual and is 
president and owner of approximately 75 percent of the capital stock 
of respondent Jesse C. Stewart Co. This respondent also maintains 
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his office at 1217 West Carson Street, Pittsburgh, Pa., and, acting by 
and through the Jesse C. Stewart Co., he, too, is engaged in business 
as an agent or broker. Respondents Jesse C. Stewart Co. and Jesse C. 
Stewart together own approximately 75 percent of the capital stock 
of the La Premiata Macaroni Corp., and for a substantial period of 
time subsequent to June 19, 1936, respondent Jesse C. Stewart also 
was president of said La Premiata Macaroni Corp. At all times men- 
tioned herein respondent Jesse C. Stewart has exercised full control 
over the business affairs and has formulated, directed and controlled 
the buying, selling, and distribution policies of both the Jesse C. 
Stewart Co. and the La Premiata Macaroni Corp. 

Par. 3. Since June 19, 1936, the manner in which the respondents 
have operated in their transactions with the La Premiata Macaroni 
Corp. has been as follows: The La Premiata Macaroni Corp. first 
transmits to the Jesse C. Stewart Co. its orders, requests, or requisi- 
tions for such flour and other commodities as it will require. The 
Jesse C. Stewart, Co. then contacts flour-milling companies and other 
sellers of such commodities located in various States of the United 
States, soliciting from them their respective offers concerning the 
price at which and the terms and conditions of sale under which they 
will supply the specified commodities, and thereafter places the orders 
received from the La Premiata Macaroni Corp. with the sellers offer- 
ing the commodities at the lowest price and under terms and conditions 
that are most favorable to the purchaser. Suchrsellers, upon receiving 
and accepting the orders, then invoice and ship the commodities 
ordered directly to the La Premiata Macaroni Corp. at its place of 
business in Connellsville, Pa. 

Among the sellers of flour and other commodities with which the 
Jesse C. Stewart Co. so places orders of the La Premiata Macaroni 
Corp., and which sellers invoice and ship the commodities ordered 
directly to the La Premiata Macaroni Corp. as aforesaid, are the 
Minneapolis Milling Co. of Minneapolis, Minn., and the Amber Mill- 
ing Division of the Farmers Union Grain Terminal Association, of 
St. Paul, Minn. Thus the respondents Jesse C. Stewart Co. and Jesse 
C. Stewart, individually and by virtue of his official position in the 
Jesse C. Stewart Co., maintain, and at all times mentioned herein have 
maintained, a course of trade in the commodities they handle in com- 
merce among and between the various States of the United States. 

Par. 4. In connection with the sale in commerce as herein de- 
scribed of flour and other commodities to the La Premiata Macaroni 
Corp., the respondents Jesse C. Stewart Co., and Jesse C. Stewart, in- 
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dividually and as president of the Jesse C. Stewart, Co., have received 
and accepted, and are now receiving and accepting, from the sellers 
of such merchandise, commissions, brokerage, or allowances or dis- 
counts in lieu thereof, in substantial amounts. In view of the rela- 
tionship of said respondents with the La Premiata Macaroni Corp., 
the purchaser, including the complete control over its affairs exercised 
by the respondent Jesse C. Stewart, the respondents naturally repre- 
sent and act for and in behalf of said purchaser in all of these trans- 
actions, and any services or benefits which may accrue to the sellers 
therefrom are services and benefits solely incidental to the services 
rendered to the purchaser. In view of the financial interest of the 
respondents in said La Premiata Macaroni Corp., the purchaser, in- 
cluding the ownership by said respondents of a majority stock interest 
therein, the commissions, brokerage, or allowances or discounts in 
lieu thereof, paid by the sellers to the respondents are necessarily 
received and accepted by said respondents on purchases made for 
their own ultimate use and benefit. To the extent of 75 percent of 
the capital stock interest in the La Premiata Macaroni Corp., at least, 
the results of the transactions are precisely the same as if the commis- 
sions, brokerage, or allowances in lieu of brokerage were paid by the 
sellers directly to the purchaser. 


CONCLUSION 


In the circumstances hereinabove set forth the receipt and accept- 
ance by the respondents Jesse C, Stewart Co., and Jesse C. Stewart, 
individually and as president of the Jesse C. Stewart Co., of commis- 
sions, brokerage or allowances or discounts in lieu thereof on sales 
made to the La Premiata Macaroni Corp., is in violation of sub- 
section (c) of section 2 of the Clayton Act, as amended. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondents, in which answer said respondents admit all the 
material allegations of fact set forth in the complaint and waive 
all intervening procedure and further hearing as to said facts, and 
the Commission, having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of 
subsection (c) of section 2 of the act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
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olies, and for other purposes,” approved October 15, 1914 (the Clay- 
ton Act), as amended by the Robinson-Patman Act, approved June 
19, 1936 (U.S. C., title 15, sec. 13) : 

It ts ordered, That the respondent, Jesse C. Stewart Co., a cor- 
poration, and its officers, agents, representatives, and employees, and 
the respondent, Jesse C. Stewart, individually and as president of 
the Jesse C. Stewart Co., and his agents, representatives, and em- 
ployees, in connection with sales of flour and other commodities to 
the La Premiata Macaroni Corp., in commerce, as “commerce” is 
defined in the Clayton Act, as amended, do forthwith cease and de- 
sist from receiving or accepting from any seller, directly or indirectly, 
anything of value as brokerage, or any commission, compensation, 
allowance or discount in lieu thereof. 

It is further ordered, That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Mason not participating. 


: 
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In THE MATTER OF 


R. H. TILLSON, TRADING AS ISABELLE BEAUTETICS 
COMPANY AND R. H. TILLSON CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5010. Complaint, July 19, 1943—Decision, Dec. 4, 1947 


Where an individual engaged in the manufacture and interstate sale and dis- 
tribution ‘of a cosmetic preparation under the designation ‘“‘Velskin” and 
sometimes “Tilson’s Decleanser,” through statements in advertisements in 
pamphlets, form letters, and other means— 

(a) Falsely represented that the skin of a person breathes and that his asia 
preparation would allow or assist the skin so to do; 

(b) Represented that it would remove old, dry, dead skin and uncover or create 
new skin which would be pink, soft, and beautiful, and that it was an aid 
in lifting sagging muscles; , 

(c) Represented that it would penetrate and uncork or open clogged pores of the 
skin and pull therefrom accumulations of gummy dirt and other foreign 
matter, and would remove various kinds of stains therefrom, including all 
cigarette, paint, ink, and vegetable stains; and 

(d) Represented that it would soften brittle nails and keep soft nails from 
becoming brittle; 

The facts being that while it would have a softening effect upon the outer layers 
of the skin, and facilitate the removal of dirt and sebaceous material, waste 
matter, carbon and grease stains from the surface, it would not remove all 
cigarette, paint, ink, or vegetable stains, and it did not have the qualities 
claimed for it in other respects ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
public into the erroneous belief that such representations were true, and 
into the purchases of substantial quantities of his said preparation: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


In a proceeding in which the Commission challenged as false and misleading 
certain advertising representations made in connection with the offer and 
‘sale of respondent’s “Velskin” or “Tillson’s Decleanser” cosmetic, and in 
which the respondent did not wish to disclose on the record the formula 
therefor, but revealed the same to the Commission in confidence in order to 
enable it to ascertain whether or not such representations constituted false 
advertisements within the meaning of the Federal Trade Commission Act, 


such formula was considered by the Commission in connection with the 
record in reaching its decision. 


In such a proceeding in which the Commission found false and misleading re- 
spondent’s advertising representations to the effect that the skin of a person 
breathes and that his cosmetic would assist it so to do, would uncover new 
skin, etc., as hereinbefore set forth; and in which the complaint also charged 
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the respondent with certain other false and misleading representations such 
as that his said preparation through its action permitted the oil glands to 
function naturally, removed callouses, would not irritate the most delicate 
skin, and was a new and scientific discovery; the record, as to some of said 
additional representations, failed to show the responsibility of the respond- 
ent for their dissemination, while as to others the Commission was of the 
opinion that the charge of falsity had not been established. 


Before Mr. George Biddle, trial examiner. 
Mr. R. A, McOuat and Mr. Morton Nesmith, for the Commission: 
Mr. Albert EF. Hausman, of St. Louis, Mo., for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that R. H. Tillson, an 
individual trading as Isabelle Beautetics Co. and also trading as 
R. H. Tillson Co., hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, R. H. Tillson, is an individual trading 
as Isabelle Beautetics Co. and also trading as R. H. Tillson Co., with 
his place of business located at 4058 Wyoming Street, in the city of 
St. Louis, State of Missouri. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of offering for sale and selling a cosmetic prep- 
aration designated “Velskin.” 

Par. 3. Respondent, being engaged in business, as aforesaid, caused 
and causes said preparation, when sold, to be transported from his 
place of business located in the city of St. Louis, State of Missouri, to 
purchasers thereof located at points in various States of the United 
States other than the State from which said shipments were made, and 
in the District of Columbia. Respondent has, at all times mentioned 
herein, maintained and now maintains a course of trade in commerce 
in said product so distributed and sold by him between and among 
the various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of his business, as aforesaid, the 
respondent has disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing the aforesaid product by the use of the United States mails and 
by various other means in commerce, as “commerce” is defined in the 
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Federal Trade Commission Act; and respondent has also disseminated 
and is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning said product, by vari- 
ous means for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said product in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

Among and typical, but not all inclusive, of the false, misleading, 
and deceptive statements and representations contained in said ad- 
vertisements disseminated and caused to be disseminated, as herein- 
above set out, by respondent, by the use of the United States mails, 
by advertisements in newspapers and magazines having a general 
circulation, by pamphlets, form letters and other printed or written 
matter, by radio broadcasts and by various other means, as aforesaid, 
are the following: 3 


* * * YVelskin * * * asgsists your skin to breathe in just the way nature 
intended. 

When Velskin is used—this outer dead skin tissue is removed—pores are 
uneorked and oil glands are then permitted to function naturally. 

Velskin does not oil dry skin like ordinary lotions—removes the old dead 
skin that is dry and sallow and underneath is your skin—soft, radiant and 
beautiful. 

Do you have unsightly yellow fingers—stained from the use of cigarettes? 
Then you certainly welcome the news that such stains ean be removed safely, 
easily and quickly with Velskin. 

* #* * YVelskin—that scientifie new lotion that is famous for assisting your 
skin to breathe naturally by removing the dead skin.and black and white skin 
waste—and uncorking the pores—assisting skin glands to function in a natural 
manner. 

And Velskin will as easily remove other stains such as * * * paint and 
vegetable stains. 

Velskin cannot irritate the most delicate skin. 

* * * just can’t get down into those deep pores with OLD methods. Vel- 
skin’s NEW power does: the trick. 

Just rub it well over one side of your nose to remove dead skin and pull 
the gummy dirt from clogged pores. 

* * * new principle that is involved in Velskin’s cleansing the skin and 
removing dead skin, even to the extent of bad callouses. 

This pulling nature of Velskin is new to the cosmetic world. 

Ink, * * * vegetable, cigarette and many other stains go quickly. 

Brittle nails stay soft * * * if you use Velskin regularly. 

Callouses treated like this (with Velskin) will disappear in a few nights. 

New Discovery. 

VELSKIN—that scientific new lotion. 

Beauty Shops recommend Velskin Cleanups to “uncork’’ those deep pores, 
and to aid in lifting the muscles at the same time. 

VELSKIN uncorks the skin pores—those deep ones, too—allowing the natural 
action of the skin to eliminate that yellow skin waste that causes pallied lifeless 


ISABELLE BEAUTETICS CO., ETC. 295 


292 Complaint 


appearing complexions—then too VELSKIN actually rolls off that daily accumula- 
tion of dead skin and that’s mighty important. There’s the new skin which nature 
is constantly providing—radiant and beautiful, soft and cameo-like in appearance 


* * 

Par. 5. By and through the use of the statements hereinabove set 
forth, and others similar thereto not specifically set out herein, all of 
which purport to be descriptive of the therapeutic, cleansing and bene- 
ficial properties of Velskin, respondent has represented, and does now 
represent directly and indirectly, that Velskin assists the skin to 
breathe, removes outer dead skin, so that soft, radiant, and beautiful 
skin is exposed and permits the oil glands to function naturally; that 
said preparation is an aid in lifting sagging muscles; that it uncorks or 
opens clogged pores, penetrating into the pores, and pulls accumula- 
tions of dirt out of the pores; that said preparation removes cigarette, 
paint, ink, and vegetable stains from the skin; that it removes callouses 
and softens brittle nails and keeps them soft; that said preparation will 
not irritate the most delicate skin and is a new and scientific discovery. 

6. The aforesaid statements and representations are grossly exag- 
gerated, false, misleading, and deceptive. In truth and in fact, the 
skin does not breathe, so it could not be truthfully stated that Velskin 
assists the skin to breathe. While through its emollient action this 
preparation may facilitate the removal of the surface flakes of cuticle 
which the skin is constantly shedding, this action will not expose new 
or different skin which is soft, radiant, and beautiful. Said prepara- 
tion will have no effect upon the function of the oil glands of the skin, 
will not aid in lifting muscles or have any beneficial effect upon sagging 
muscles. Its use will not uncork or open clogged pores, it will not 
penetrate into the pores and will not pull accumulations of dirt out of 
the pores. Said preparation cannot be depended upon to remove the 
cigarette, paint, vegetable, and all kinds of ink stains from the skin. 
It will have no significant effect upon callouses or brittle nails. This 
preparation will irritate the skin of a person possessing hypersensi- 
tivity toward one or more of its constituent ingredients. It is neither 
a new nor a scientific discovery. 

Par. 7. The foregoing false, deceptive, and misleading statements 
and representations, made by the respondent in designating and de- 
scribing Velskin and its effectiveness in use, were and are calculated to 
have, and have had and now have, a tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said statements and representa- 
tions are true. Asa result of such erroneous and mistaken belief, so 
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engendered, the purchasing public is induced to purchase, and does 
purchase, substantial quantities of respondent’s said product. 

Par, 8. The aforesaid acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 19, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
R. H. Tillson, an individual formerly trading and doing business as 
Isabelle Beautetics Co., and now trading as R. H. Tillson Co., charging 
him with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the filing of re- 
spondent’s answer, testimony and other evidence in support of and 
in opposition to the allegations of the complaint were introduced be- 
fore a trial examiner of the Commission theretofore duly designated 
by it, and such testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding reg- 
ularly came on for final hearing before the Commission upon the com- 
plaint, the answer thereto, testimony and other evidence, the trial ex- 
aminer’s recommended decision and brief in support of the complaint 
(no brief having been filed on behalf of respondent and oral argument 
not having been requested) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, R. H. Tillson, is an individual for- 
merly trading and doing business under the name Isabelle Beautetics 
Co., and now trading as R. H. Tillson Co., with his place of business 
located at 4058 Wyoming Street, St. Louis, Mo. Said respondent is 
engaged in the manufacture and in the sale and distribution of a cos- 
metic preparation designated “Velskin.” The same preparation is 
also sometimes designated “Tillson’s Decleanser.” 

Par. 2. The respondent causes said preparation, when sold, to be 
transported from his place of business in St. Louis, Mo., to purchasers 
thereof, usually dealers, located in various States of the United States 
and in the District of Columbia, and respondent, at all times men- 
tioned herein, has maintained a course of trade in said preparation 
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among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of his business, the respondent, 
subsequent to March 21, 1938, has disseminated, and has caused the 
dissemination, by the United States mails and through the use of 
pamphlets, form letters, and various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of certain 
advertisements concerning the preparation “Velskin,” or “Tillson’s 
Decleanser,” for the purpose of inducing, and which were likely to 
induce, directly or indirectly, the purchase of said preparation. The 
respondent, subsequent to March 21, 1988, has also disseminated, and 
has caused the dissemination, by various means, of certain advertise- 
ments concerning said preparation for the purpose of inducing, and 
which were likely to induce, directly or indirectly, its purchase in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act. Among and typical of the statements and representations con- 
tained in said advertisements, which have been disseminated and 
caused to be disseminated as hereinabove set forth, are the following: 

This NEW DISCOVERY, Velskin, removes that smothering blanket of dead 
skin—for new skin must breathe * * ®, 

AS you massage gently, tiny “corks” from thousands of tiny pores are rubbed 
out—this allows the yellow skin waste to sweat out—and the skin to 
breathe! | *_,* «*. 

Ninety percent of us have dry skin—Velskin removes this to uncover new 
skin—it’s always Pink, Soft and Beautiful. 

Inks, Auto smut, Vegetable, Cigarette and many other stains go quickly. 

INK, GREASE, CARBON, CIGARETTE, PAINT AND VEGETABLE STAINS— 
do your best with soap and water, then try Velskin. 

* * * just can’t get down into those deep pores with OLD methods. 


Velskin’s NEW power does the trick. 
Just rub it well over one side of your nose to remove dead skin and pull 


that gummy dirt from clogged pores. 

Brittle nails stay soft * * * if you use Velskin regularly. 

Beauty Shops recommend Velskin Cleanups to “uncork’ those deep pores, 
and to aid in lifting the muscles at the same time. 

Par. 4. Through the use of the foregoing statements and representa- 
tions, and others similar thereto, the respondent has represented, 
directly and by implication, that the skin of a person breathes, and 
that the preparation Velskin, or Tillson’s Decleanser, will allow or 
assist the skin to breathe; that said preparation will remove old dry, 
dead skin and uncover or create new skin which will be pink, soft and 
beautiful; that said preparation is an aid in lifting sagging muscles; 
that it will penetrate and uncork, or open, clogged pores of the skin 
and pull therefrom accumulations of gummy dirt and other foreign 
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matter; that it will remove various kinds of stains from the skin, in- 
cluding all cigarette, paint, ink, and vegetable stains; and that it will 
soften brittle nails and keep soft nails from becoming brittle. 

Par. 5. The respondent did not wish to disclose on the record the 
formula for the preparation Velskin, or Tillson’s Decleanser, and the 
Commission did not require him to do so. The formula was revealed 
to the Commission in confidence, however, for the purpose of enabling 
it to ascertain whether or not the advertising representations com- 
plained of constituted false advertisements within the meaning of the 
Federal Trade Commission Act, and the formula was considered by 
the Commission in connection with the record in reaching its decision. 

The skin of a person does not breathe, and it cannot. be truthfully 
stated that this or any other preparation will allow or assist the skin to 
breathe. Velskin, or Tillson’s Decleanser, when used as directed, will 
have a softening effect. upon the outer layers of the skin, and it will 
facilitate the removal of dirt and sebaceous material from the surface 
of theskin. Said preparation will not uncover or create new skin, how- 
ever, and it will not penetrate clogged pores of the skin or pull from 
the pores gummy dirt or other foreign matter, nor will it lift or have 
any beneficial effect upon sagging muscles. The preparation will facil- 
itate the removal of waste matter, carbon and grease stains from the 
surface of the skin, but it will not remove all cigarette, paint, ink, or 
vegetable stains; and said preparation will neither soften brittle nails 
nor keep soft nails from becoming brittle. 

Par. 6. The Commission therefore finds that the foregoing repre- 
sentations are erroneous and misleading and that the advertisements 
wherein they have been made constituted false advertisements. 

Par. 7. The complaint herein charged also that certain other ad- 
vertising representations which have been disseminated in connection 
with the sale of the respondent’s preparation were false, deceptive, and 
misleading. As to some of these additional representations the record 
fails to show the responsibility of the respondent for their dissemina- 
tion, and as to others the Commission is of the opinion that the charge 
of falsity has not been established. 

Par. 8. The use by the respondent of the aforesaid false advertise- 
ments has had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the public into the erroneous and mistaken belief 
that the representations made in said’ advertisements were true 


and into the purchase of substantial quantities of the respondent’s 
preparation. 
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The acts and practices of the respondent as herein found were all to 
the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence in support of and in op- 
position to the allegations of the complaint taken before a trial ex- 
aminer of the Commission theretofore duly designated by it, and 
the trial examiner’s recommended decision, and brief in support of 
the complaint (no brief having been filed on behalf of the respondent 
and oral argument not having been requested) ; and the Commission 
having made its findings as to facts and its conclusion that said re- 
spondent has violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That the respondent, R. H. Tillson, individually and 
trading as Isabelle Beautetics Co., R. H. Tillson Co., or trading under 
any other name, and his agents, representatives, and employees, in 
connection with the offering for sale, sale and distribution of the pre- 
paration “Velskin,” or “Tillson’s Decleanser,” or any other product of 
substantially similar composition or possessing substantially similar 
properties, whether sold under the same names or under any other 
name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication ; 

_ (a) That the skin of a person breathes or that respondent’s prepara- 
tion will assist the skin to breathe; 

(6) That said preparation will uncover or create new skin; 

(c) That said preparation will have any beneficial effect upon sag- 
ging muscles; 

(d) That said preparation will penetrate clogged pores of the skin, 
or that it will remove dirt or other foreign matter from the pores of 
the skin; 
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(e) That said preparation will remove all cigarette, paint, ink or 
vegetable stains from the skin; 

(f) That said preparation will soften brittle fingernails or keep 
fingernails from becoming brittle. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce 
directly or indirectly, the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 1 
hereof. 

[tis further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 

Commissioner Mason not participating. 
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Order 


In THE MATTER OF 


A. P. W. PAPER COMPANY, INC. 
MODIFIED CEASE AND DESIST ORDDR?! 
Docket 4747. Order, Dec. 18, 1947 


Order, following remand to the Commission by the Circuit Court of Appeals for 
the Second Circuit on April 16, 1947, to consider the desirability of modifying 
the modified order entered by the Commission on August 12, 1946, 43 F. T. 
C. 70; and following stipulation entered into between the associate general 
counsel of the Commission, and respondent, etc., as hereinbelow set out— 

Modifying the aforesaid modified order, so as to prohibit respondent, its officers, 
ete., in connection with the offer, etc., of respondent’s toilet tissue and paper 
towels in commerce, from using, subject to the permissible limits prescribed 
by the statutes specified, the words “Red Cross,” etc., on its products, or 
using said words or said mark in selling or advertising the same, unless 
subject to clarifying and explanatory matter as below set forth. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Marshall Morgan for the Commission. 
Sullivan & Cromwell, of New York City, for respondent. 


Mobpirtep Orprr To CEASE AND DgsIst 


This matter having been remanded to the Federal Trade Commis- 
sion by the Circuit Court of Appeals for the Second Circuit on April 
16, 1947, to consider the desirability of modifying the modified order 
entered by the Commission herein on August 12, 1946; and a stipula- 
tion having been entered into by and between Walter B. Wooden, as- 
sociate general counsel of the Federal Trade Commission and the 
respondent, A. P. W. Paper Co., Inc., providing that subject to the 
approval of the Federal Trade Commission, the following modified 
order, prepared and agreed upon with due notice to and in pursuance 
of conferences and collaboration had with respondent herein may be 
entered and issued by the Commission in this proceeding, and be 
thereafter duly served upon respondents and the Commission also 


1 The original findings and cease and desist orders, made as of January 7, 1944, were 
reported in 38 F, T. C. 1. Said order was reversed by the Circuit Court of Appeals on 
May 17, 1945, in A. P. W. Paper Co., Inc., v. Federal Trade Commission (149 F, (2d) 
424, 40 F. T. C. 921), and the case remanded to the Commission, following the holding 
of the court that the order went beyond permissible limits in forbidding any use of the 
words and mark. On petition for certiorari, the Supreme Court, on May 6, 1946, in 
Federal Trade Commission v. A. P. W. Paper Co., Inc. (828 U. S. 193), with the case 
before it, held, that without undertaking to prescribe the order which the Commission 
should enter, it could not, under the facts of the case, absolutely forbid the use of the 
words and the symbol by respondent. 
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having taken into account all the proceedings had in the matter pre- 
ceding its remand as above stated : 

It is ordered, That the said stipulation be approved, accepted, and 
filed. 

It is further ordered, That the respondent, A. P. W. Paper Co., Inc., 
a corporation, and its officers, representatives, and employees, directly 
or through any corporate device, in connection with the offering for 
sale, sale and distribution of respondent’s toilet tissues and paper 
towels in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from : 

Using (subject to the permissible limits prescribed by the act. of 
January 5, 1905, as amended by sec. 4 of the act of June 23, 1910) 
the words “Red Cross’ or any abbreviation or simulation thereof, or 
the mark of a Greek red cross or any other mark, emblem, sign, or 
insignia simulating a Greek red cross, on respondent’s products, or 
using said words or said mark in selling or advertising the same} 

(a) Unless respondent uses upon the label, whether on the wrapper 
or the carton, and with equal clearness and conspicuousness In im- 
mediate conjunction with said words or said mark, the legend, “This 
product has no connection whatsoever with American National Red 
Cross”: Provided, That if said words or said mark appear on more 
than one side of respondent’s wrapper or carton, respondent shall use 
said legend, as aforesaid, on each such side, and the forms of labels 
_ shown in exhibits A and B hereto annexed are approved as illustra- 
tive of this order and as complying with its provisions; and 

(6) Unless respondent, in each of its written advertisements con- 
taining said words or said mark uses the said legend with equal clear- 
ness and conspicuousness; provided that if an advertisement covers 
more than one page, respondent shall use said legend as aforesaid on 
each and every page on which said words or said mark shall appear; 
and 

(c) Unless respondent, in each of its radio advertisements contain- 
ing said words or said mark, makes the statement contained in said 
legend with equal clearness and conspicuousness. ; 

It is further ordered, That anything herein to the contrary notwith- 
standing, respondent may continue to use the labels for paper towels 
that were already printed on August 12, 1946, as compliance with the 
provisions of the aforesaid paragraph (a), until such labels are 
exhausted. 

I tis further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
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writing setting forth in detail the manner and form in which it is 
complying with this order. 
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In THE Marrer oF 


MARKUS-CAMPBELL COMPANY, NATIONAL ACADEMY OF 
DRESS DESIGN, AND NATIONAL BAKING SCHOOL, 
ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SECTION 5 OF AN ACT OF CONGRESS APPROVED SEPTEMBER 26, 1914 


Docket 5235. Complaint, Oct. 18, 1944—Decision, Dec. 18, 1947 


Where three corporations, the first of which owned the other two and operated 
under various trade names, and two individuals, who were officers of all 
three; engaged in publishing educational books and home study courses in 
a variety of vocational subjects, and in interstate sale of said courses, and 
in advertising them through circulars, pamphlets, newspapers, and 
periodicals; 

In advertising their business conducted under the name of “National Academy 
of Dress Design” which, beginning with one teacher on a part-time basis, in- 
cluded in addition, at the time herein concerned, four full-time instructors, 
all of whom were graduates of resident schools of dress design and had had 
substantial experience— 

(a) Represented that practical, personalized home study training was given 
under the guidance of designers and stylists, enabling students to enter a 
successful career, to open salons upon graduation, and to build up a clientele 
that would more than pay for the cost of the course before it was completed ; 
and 

(®) Represented that numerous positions including those of stylists, dress de- 
signers, stage costume designers, fashion illustrators, and style consultants 
in the dress-designing industry and its branches were available to graduates; 
and that no previous experience was necessary to attain such results; 

The facts being that their said advertising claims were greatly exaggerated and 
were not warranted; and that students who completed their courses could 
not, without aptitude or practical experience, become experts in said trades 
or professions, or earn good incomes or establish their own business, and 
were not enabled, after completing a few lessons in the respective courses, to 
earn enough money to pay therefor ; 

(c) Made use of the name “McCall” in the title of certain advertising material 
used in connection with their said “National Academy of Dress Design,” 
namely “a career in costume designing by L. L. McCall, Director, National 
Academy of Dress Design,” with tendency and capacity to mislead members of 
the public into the belief that there was a connection between their school of 
dress designing and McCall’s Magazine and McCall’s Pattern Book, well and 
favorably known national publications, and recognized authorities in the 
field of dress designing and patterns; and 

(d) Represented to prospective students that they would be supplied with a 
dress design outfit having a retail value of from $8 to $10, when in fact 
value of the equipment actually supplied by them was less than the stated 
amounts; 
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In advertising their business conducted as the “National Baking School,” course 


(e) 


in which was prepared some 9 years before by three expert bakers; and 
which, from 1940 to 1943, was handled exclusively by a woman who had had 
some experience in home economics and domestic science but none in the 
baking industry ; and thereafter with the help of a professional teacher and 
lecturer on cooking and nutritional education, who was employed on a part- 
time basis and devoted about 25 hours a week to their school (about 95 
percent of the students in which were engaged in the baking industry, and 
the rest of whom had been in that industry before enrolling in said school) — 
Represented falsely that students were under the guidance of practical 
baking men who were in close contact with everyday baking problems; that 
a short time during spare hours devoted to study would qualify a person for 
well-paid positions in said industry; and that the training was personally 
supervised by practical bakers; 


In advertising their course of 80 lessons under the trade name of “American 


(f) 


School of Photography,” which was carried on by a full-time employee of 
another organization, with many years’ experience, who devoted his spare 
time to said school, taking care of prints and acting as consultant; and by a 
woman whose only training in photography consisted of having studied said 
course, and who checked students’ lessons against model answers; 

Made the exaggerated and unwarranted representations that there were 
splendid opportunities for persons who studied photography at home in their 
spare time; that no previous experience was needed to master the subject; 
that qualified instructors guided students through all problems of photog- 
raphy ; and that said students were enabled to enter a profitable business and 
could earn money while studying the course; 


In advertising their course in tinting or coloring photographs under the trade 


(9g) 


name ‘National Art School” (later changed to “National Photo Coloring 
School’), which, originally prepared in the middle 1920’s by the aforesaid 
Chicago photographer and his employee, was sold to those herein concerned 
and had the benefit, at the beginning, of said employee’s interest on a spare- 
time basis, but no participation in any manner by said photographer, and 
teaching of which was done mainly by a woman who had had some training 
in commercial art and had studied said course, and was later in charge of 
another woman who, according to her testimony, had studied art all her life 
and acquired her knowledge of tinting photographs through correspondence 
study— 

Represented that said Chicago photographer took a keen interest in the 
school and that his guiding influence had been of untold benefit to it and its 
graduates; and that the art director of the school was especially well quali- 
fied by training and experience to fill that responsible position ; which claims 
were not supported by the facts and were unwarranted ; 


In advertising their “The Page-Davis School of Advertising,” since discon- 


tinued— 


(%) Represented and implied, falsely and misleadingly, as admitted by them, that 


it was easy to become an advertisement writer, that their course was designed 
to fit each individual student for work in said field and that students were 
enabled to earn money soon after enrollment, were under the guidance and 
supervision of practical advertising men accustomed to spending Jarge sums 
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of money in said business, and that the training in the school was equal to 
working in some large advertising concern ; 

(i) Represented falsely that 60 outstanding advertising executives and their 
staff compiled the course and made it the last word in advertising training, 
that students were given real advertising work, directed by advertising ex- 
ecutives, and that many commercial firms highly recommended said course 
and its method of instruction ; 

(j) Represented falsely that students were able to earn money before completing 
the course, and were qualified thereafter to occupy responsible positions in 
the advertising field or to open their own offices, that a staff of qualified in- 
structors supervised and directed all of she students’ work, and that some of 
said staff members were permanent advertising executives; and 

(k) Offered to students paying their accounts in full, a set of books “absolutely 
free” and represented the value thereof as $39.50; when in fact said offer was 
not free, but conditioned upon the payment of the tuition fee in full, and 
value of said books was about $5; and 

In offering a course in public speaking under the trade name “North American 
Institute” (later changed to “North American School’), written over 25 
years ago by an individual who spent 40 years teaching public speaking and 
acted as a consultant and graded the papers of the students for 18 years, but 
was never a full-time employee or director of said school—in which the public- 
speaking course was taught by a man who studied said subject at North- 
western University and taught for a number of semesters at the American 
Legion School in Chicago, and who had graded the lessons for 8 years— 

(1) Represented that said author of the course was the director of the effective 
speaking department of said institute; that every student was under his 
personal supervision; that the teaching staff was composed of thoroughly 
qualified men and women specially fitted for their work by years of exper- 
jence in aiding nonresident students; and that students enrolled in the school 
might become effective public speakers without personal guidance; which 
representations were exaggerated and not warranted by the facts; and 

(m) Represented that the teaching staff of the respective subjects in which train- 
ing was offered, was larger than was the fact, and that individual members 
thereof possessed greater qualifications than was warranted, through use of a 
circular in advertising their said “Academy of Dress Design,” their “Baking 
School,” their ‘School of Photography,” and their said “School of Advertis- 
ing,” which contained the pictures of nine individuals, and was captioned 
“some members of our staff. These members of our staff, together with 
many others, take care of your interests,” and implied there were other 
persons connected with the schools who were well qualified to teach the 
respective subjects described ; 

The facts being that, with one or two exceptions, the Same persons were depicted 
in the circulars for each of the above named schools; at least eight of them 
were administrative employees who did not teach, and those who did teach 
the subjects in question did not possess qualifications implied ; 

With tendency and capacity to mislead and deceive purchasers and prospective 
purchasers into the erroneous belief that such representations were true, and 
with effect of thereby inducing them to purchase and pursue such courses 
of study and instruction: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


In a proceeding in which certain advertising representations by respondent 
sellers, by mail, of courses in dress design, baking, photography, the tinting 
or coloring of photographs, advertising, and public speaking were challenged 
as false and misleading, including, generally, representations that students 
who completed said courses of study might, without aptitude or practical 
experience in the respective trades or professions in which training was 
offered, become experts or earn good incomes therein or establish their own 
business ;-and : 

In which testimony offered by persons experienced in the different vocations was 
to the effect that study of the subject by correspondence alone without prac- 
tical instruction and experience would not qualify students for the more 
desirable and creative positions, or enable them to earn good incomes or 
establish their own business or become experts in the industry; that aptitude 
and artistic ability are necessary to success, in addition to many years of 
practical experience; that persons with enough ability and originality to 
do creative work are rare; that while one of the subjects might be learned 
from books, special skill and practice were required to become good, and that 
practical work under the personal guidance of an expert was essential to 
become successful; that a considerable amount of practical experience is 
necessary in order to do highly profitable work ; and that, as respects partic- 
ularly the teaching of public speaking by correspondence, even granted 
aptitude and willingness to study, certain phases thereof require direct per- 
sonal criticism ; 

The Commission was of the opinion, after considering such evidence, as well as 
testimony to the contrary in certain respects, that said challenged repre- 
sentations could not be sustained as justified by the evidence. 


In said proceeding, in which respondents, through their attorney, filed a number 
of exceptions to the recommended decision of the trial examiner, all of 
which went to the weight and sufficiency of the testimony and other evidence 
introduced in the proceedings, and to the trial examiner’s recommended 
conclusions based thereon, and in which all were considered by the Commis- 
sion in reaching its final decision, and the disposition of each of which was 
adequately disclosed by the Commission’s findings as to the facts; the Com- 
mission did not consider it necessary to take any further action thereon. 


Before Mr. Arthur F. Thomas and Mr. George Biddle, trial 
examiners. 

Mr. William L. Pencke for the Commission. 

Mr. Fred P. Rondeau and O'Hara, Junge & Lehman, of Chicago, 
IIL., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Markus-Campbell 
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Co., a corporation, National Academy of Dress Design, a corpora- 
tion, and National Baking School, a corporation, and Joseph E. 
Markus, Reuben Paul Markus, and Eugene Peterson, individuals and 
officers of each of said foregoing corporations, have violated the pro- 
visions of said act and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating the charges in that respect as follows: 

ParacrapH 1. Markus-Campbell Co. is a corporation organized, 
existing, and doing business under the laws of the State of Illinois. 
National Academy of Dress Design and National Baking School are 
corporations organized, existing, and doing business under the laws 
of the State of Illinois as nonprofit corporations and are wholly owned 
and operated by respondent Markus-Campbell Co. which also oper- 
ates, trades, and does business under the trade names of American 
School of Photography, National Art School, Page-Davis School of 
Advertising, North American Institute, and various other trade 
names. 

Respondent Joseph E. Markus is the president, respondent Reuben 
Paul Markus is the vice president and treasurer, and respondent Eu- 
gene Peterson is the secretary of each of the respondent corpora- 
tions. The principal office and place of business of each of said re- 
spondent corporations and individual respondents is at 1315 South 
Michigan Avenue, in the city of Chicago, and State of Illinois. 

Respondent Markus-Campbell Co. is engaged in publishing educa- 
tional books and home study courses which are sold and distributed 
in commerce through said subsidiary corporations, and under the 
trade names above-mentioned, in the manner hereinafter fully set out. 
Said individual respondents as the officers of said respondent corpora- 
tions, determine and formulate all of the policies and practices of said 
corporations and the respective businesses operated under the trade 
names hereinabove set forth, and control and manage all of the affairs 
of said corporations and of the several business enterprises; and all of 
said respondents operate said several businesses in conjunction and in 
cooperation with each other. 

All of said respondents are now and have been for more than 3 
years last past, engaged in the sale and distribution of home study 
courses in a variety of subjects hereinafter more fully described. Re- 
spondents sell said courses including lesson material and other physical 
equipment used in the pursuit of said respective courses to purchasers 
thereof situated in the various States of the United States and in the 
District of Columbia, causing them to be transported from their said 
place of business in the State of Illinois, to the purchasers thereof 
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located in the various States of the United States other than the State 
of Illinois, and in the District of Columbia. Respondents maintain 
and at all times hereinafter mentioned, have maintained, a course of 
trade in said courses of study in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of respondents’ business in com- 
merce as aforesaid and for the purpose of inducing members of the 
purchasing public to purchase said respective courses of study, respond- 
ents have published and distributed, and are publishing and distrib- 
uting, numerous advertisements, circulars, pamphlets, letters, and 
other advertising material in newspapers and magazines and by the 
use of United States mails; and in connection therewith have made, 
and are making, numerous false, deceptive, exaggerated, and mislead- 
ing statements and representations with respect to each of said courses 
of study, as hereinafter more fully set out. 

Par. 3. Among and typical of the statements and representations 
made by the respondents with respect to respondent National Academy 
of Dress Design in newspaper and magazine advertisements and book- 
lets, circulars, and letters are the following: 


The pages * * * also point out a practical plan of personalized home study 
training for a successful career in its highly profitable and fascinating field. 

Earn good income. Learn at home. Prepare now for that thrilling career. 
Profitable field * * * 

Practical personalized home study training under guidance of skilled designers 
and stylists. Every student’s problems are individually considered by the teach- 
ing staff. The members of our staff are thoroughly experienced in all phases of 
dress designing and have devoted years to resident school instruction as well as 
home study instruction. Some members of our staff—(picture of nine individuals 
and the caption:) “these members of our staff, together with many others, take 
care of your interests. They are glad to serve you and help you become thor- 
oughly trained in dress designing.” 

Our training is so practical and complete that you should have the knowledge 
necessary to open your own salon upon graduation. 

Our lessons are so arranged that even before you finish the course, you should 
be able to do dress designing working for your friends and neighbors. You can 
build up a clientele that will more than pay for the cost of our course before 
it is completed. 

No previous experience in sketching or drawing is necessary to start your 
training. The average person should soon acquire the skill necessary to sketch 
her ideas, Neither is past experience in sewing necessary. 

Here are a few of the better-known positions available: Stylist, Dress Designer, 
Stage Costume Designing, Fashion Illustrator, Fashion Copy Writer, Fashion 
Feature Writer, Style Consultant. 

Previous experience in dress designing not necessary—common school educa- 
tion sufficient. 
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Par. 4. By means of the foregoing representations and many others 
of like tenor and effect not herein set forth, said respondents represent 
and imply that respondent National Academy of Dress Design offers 
a practical plan for home study training for a successful career in 
dress designing leading to a highly successful and profitable career; 
that students receive individual and personal instruction; that the 
profession of dress designing offers a profitable field for repondent’s 
students and graduates; that the training is under the guidance of 
skilled designers and stylists; that every student’s problems are indi- 
vidually considered by the teaching staff and that said staff of in- 
structors consists of a number of well-qualified individuals, some of 
whom are pictorially represented; that the training given by said 
respondent is so complete that graduates are enabled to open up 
their own studios or salons with sufficient knowledge to operate the 
same; and that even before a course of study is completed, students 
are able to design dresses for neighbors and friends and thereby are 
able to build up a business large enough to pay for the course of 
instruction; that no previous experience in sketching, designing, or 
sewing is necessary and that persons with a grade-school education 
are qualified to comprehend and study said course and that positions 
are available for graduates of respondent’s course, in a wide variety 
of employment as dress designers. 

Par. 5. In truth and in fact, the said representations are grossly 
exaggerated and misleading. Said respondent National Academy of 
Dress Design is not an academy in the sense in which said term is 
generally understood. Said course of study is given solely by cor- 
respondence and therefore students do not receive any personalized 
or individual instruction. Lessons are mailed to students who return 
them for correction and certain employees of the respondent Markus- 
Campbell Co. grade said lessons and return them to the students. 
The pictures of nine individuals headed “some members of our staff” 
imply that there are other individuals qualified to teach the subject 
of dress designing. In truth and in fact, there is no staff of instructors. 
Only one individual has had training in sewing and kindred subjects 
but is not qualified as an expert dress designer, nor is she employed 
by respondents as a full-time teacher. On the contrary, the work 
of grading lessons constitutes only a part-time occupation aside from 
her regular work in another capacity wholly apart from the business 
of respondent National Academy of Dress Design. All of the other 
individuals held out to be members of this staff of said so-called 
academy are employees and officers of respondent Markus-Campbell 
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Co. and have no qualifications whatever for dress designing. Re- 
spondent’s course of instruction is wholly inadequate to enable a 
gradute to open a salon. Years of practical experience and training 
under the personal guidance of experts and a natural aptitude for 
dress designing are essential for the successful conduct of a business 
or a successful career as a dress designer; nor will the average student 
be enabled to design dresses satisfactorily for any person before 
finishing said respondent’s course. A knowledge of sewing and a 
reasonable talent for sketching and drawing, together with a greater 
education than that ordinarily obtained in a grade school, is necessary 
to enable a person to become a dress designer. The profession of dress 
designing is highly competitive, and not all persons who have the 
necessary talent, experience, and training are able to command the 
positions and salaries which a number of the most qualified dress 
designers enjoy; and respondent’s representation that graduates may 
achieve the success described in its advertising literature is grossly 
exaggerated and misleading. The positions described in respondent’s 
booklet as being available to graduates all require extensive knowledge 
of dress designing and subjects connected therewith, together with 
substantial experience in said profession. 

McCall’s Magazine is a national publication; McCall Pattern Book 
contains and describes patterns for women’s apparel, and McCall 
patterns are individual patterns for women’s apparel, all of which 
are published and sold by the McCall Corp. Said McCall’s Magazine, 
McCall Pattern Book, and McCall patterns have been well and favor- 
ably known to the purchasing public throughout the United States 
for many years, and the word “McCall” is therefore recognized by said 
purchasing public as a well-recognized authority in the field of dress 
designing and patterns. Respondents’ booklet entitled “A Career in 
Costume Designing by L. L. McCall, Director, National Academy of 
Dress Design,” mailed to prospective purchasers of said course, im- 
plies that the said L. L. McCall, director, is connected with the na- 
tionally known magazine entitled “McCall’s Magazine,” and patterns 
for women’s dresses sold throughout the United States. In truth and 
in fact, said L. L. McCall is a fictitious name used by the respondent 
to further the impression that its course of instruction is somehow 
connected with McCall’s journal or the McCall patterns. 

In the booklet distributed to prospective students, respondent rep- 
resents that at no additional expense it supplies to each student a dress 
design supply outfit having a retail value of from $8 to $10. In truth 
and in fact the value of said supplies is approximately $5. 
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Par. 6. National Baking Institute was incorporated in the year 
1939, and on or about October 22, 1943, the name of said corporation 
was changed from National Baking Institute to National Baking 
School. Among and typical of the statements and representations 
made by respondents with respect to respondent National Baking 
School in newspaper and magazine advertisements and booklets, cir- 
culars, and letters are the following: 

Our method of training makes the study of baking fascinating and full of 
thrills. Under the guidance of practical baking men who come in close contact 
with everyday baking problems in both large and small baking plants it could 
not be anything else. Imagine working under the direction of men of this kind 
doing actual baking. 

In a very short time during your spare hours through the unusual training the 
National Baking Institute offers and your own determination, you should be 
qualified to hold a well paid position in the baking world. 

National Baking Institute training was built by practical men—successful 
baking executives who themselves have come up through the ranks. 

Your training supervised by practical bakers. 

But whether you learn quickly or slowly our entire staff would patiently 
cooperate with you to help you become a thoroughly trained practical baker in 
the shortest possible time * * * capable of doing the finest work. 


ENTIRE ORGANIZATION OF NBI ALWAYS AT 
YOUR SERVICE 


SOME MEMBERS OF OUR STAFF 
(A picture of nine individuals) 
These members of our staff, together with many others, take care of your 
interests. They are glad to serve you and help you to become thoroughly trained 


in modern baking practice and management. 
Personal and individual supervision of my program as a student by the staff of 


the institute. 

Your training supervised by practical bakers. 

Par. 7. By means of the foregoing representations and many others 
similar thereto and not herein set out, respondents represent and 
imply that students of respondent National Baking School are guided 
by practical bakers who are in daily contact with the problems of the 
industry, both in small and large plants; that by devoting spare 
hours for a short time to the study of said course, students will be 
enabled and qualified to hold well-paying positions in the baking in- 
dustry; that the training offered by respondent National Baking 
School, operated prior to October 1943 as National Baking Institute, 
was prepared by successful executives in the industry who have come 
up through the ranks; that the course of training is supervised by 
practical bakers who will cooperate and help throughout the course 
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of training and that the entire organization of said “institute” is 
at the service of its students and assists in preparing them to become 
successful bakers; that the work of each student is personally and 
individually supervised by the staff of the Institute composed of 
practical bakers. 

Par. 8. In truth and in fact, said respondent National Baking 
School furnishes to its students a course of training which was pre- 
pared a number of years ago by three individuals who were engaged 
in the baking industry and one of whom was also employed as an 
instructor at a resident school in another State. Said students are 
not guided by practical baking men and there are no individuals in 
respondent’s organization who come in daily contact with practical 
baking problems arising in large or small plants. Generally speaking, 
persons without previous training will not be able to become expe- 
rienced bakers by studying during spare hours for a very short time 
and will not be qualified to hold well-paying positions in the baking 
industry. The representation that the training was built by practical 
baking men and successful baking executives implies that a number 
of experts in the baking industry compiled respondent’s course of 
study and prepared and outlined all the work in connection therewith, 
when in truth and in fact the said three individuals prepared certain 
lessons which were later compiled into a course of training by the 
officers of respondent’s school, who are not experienced bakers. Said 
training is not supervised by practical bakers and there is in fact 
no staff connected with said National Baking School competent to 
teach and supervise the work of students. The nine individuals pic- 
tured in the circular headed “Some Members of our Staff” are not 
connected with the bakirg industry and have no theoretical or prac- 
tical knowledge whatever of baking. Four of said individuals pic- 
tured in said circular have not been connected with the school for a 
considerable period of time and the other individuals are either 
officers or employees of respondent Markus-Campbell Co. 

Par. 9. Among and typical of the statements and representations 
made by respondents with regard to the business conducted under 
the trade name, American School of Photography, in newspaper and 
magazine advertisements and in booklets, circulars, and letters are 
the following: 


Learn photography at home. Splendid opportunities. Prepare in spare 
time. Hasy plan. No previous experience needed. Common school education 
Sufficient. Prepare for profitable business * * * wunder guidance of qualified 
instructors. 


| = ay 
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The specialized knowledge of our staff is always at your service before and 
after graduation. 


SOME MEMBERS OF OUR STAFF 


These members of our staff, together with many others, take care of your 
interests. 
(Illustration of nine individuals) 


All problems that arise in connection with your studies or photographic work 
are referred to qualified members of our staff. A member of the staff of the 
school carefully passes upon and grades every examination, * * *, 

Our method shows you how to make money in photography soon after you 
enroll. You should EARN while you LEARN. 

Many of our students begin to make money in photography shortly after they 
start their lessons. Our lessons are full of money-making ideas. 

Par. 10. By means of the foregoing representations and statements 
and many others of similar import not herein set out, respondents 
represent and imply that the study of photography in spare time 
and at home affords splendid opportunities and that neither previous 
experience nor education beyond common school is necessary; that 
students are instructed and guided by the qualified instructors whose 
specialized knowledge is always at the service of the students; that 
all lessons have been prepared by experts and that the members of 
the staff, together with many other individuals, take care of the in- 
terests of said students; that all problems which arise in the course 
of the studies are considered by qualified members of the staff and 
that one member of the staff passes upon and grades all instruction 
papers; that the individuals whose pictures appear as that of mem- 
bers of the staff are qualified instructors versed in the science and art 
of photography ; that students may earn soon after they have enrolled 
in said course of study and that the lessons contained give ideas for 
making money. 

Par. 11. In truth and in fact, said statements and representations 
are exaggerated, deceptive, and misleading. The art or science of 
photography cannot be learned easily and in a short time through a 
course in correspondence. On the contrary, in order to qualify as a 
competent photographer and to know photography in all its phases, 
personal supervision is necessary in addition to study by correspond- 
ence. Generally speaking, students would not be enabled to earn 
money soon after they have commenced a study of said course. Prac- 
tical experience in addition to theoretical study is essential in order 
to become an expert in photography. In order to comprehend and 
study properly the course of instruction, a common school education 
is not sufficient. In truth, and in fact, said course of study was not 
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prepared by a number of experts, but was prepared by an individual 
photographer over 10 yearsago. The staff referred to by respondents 
does not consist of experts. Several of the individuals whose pictures 
appear under the caption “Some Members of Our Staff” have severed 
their connections with said business and the person who by training 
may be qualified to pass upon and correct lessons is not a regular 
employee or member of respondent organization, but is regularly 
employed by another concern in the city of Chicago. 

In the booklet distributed to prospective purchasers of said course, 
respondents make the following representation : 


Save on Photographic Supplies and Equipment. Arrangements have been 
made so that students and graduates may, if they so desire, purchase photo- 
graphie equipment and supplies through the school at reduced prices. This is 
of special interest to those who live at a distance from a source of supply. 


In truth and in fact, students are not able to purchase photographic 
equipment through the respondents at reduced prices, but are referred 
to regular dealers of photographic equipment. 

Par. 12. Among and typical of the statements and representations 
made by respondents with regard to the business conducted under the 
trade name, National Art School, in newspaper and magazine adver- 
tisements and in booklets, circulars, and letters are the following: 


Make money coloring photos at home. Fascinating new occupation quickly 
learned by average man or woman. 

Highly profitable work. Many earn while learning. Expert instruetors direct 
your training. 

Our teaching methods are under the supervision of Miss DeLa Knigge as con- 
sulting art director. * * * Miss Knigge is ever alert to keep the lesson 
material constantly up to date and our teaching methods so practical and 
thorough that the average student should make satisfactory progress. 

The privilege of consulting the educational staff of the school at any time 
on matters pertaining to my work and progress. 

Mr. Koehne takes a keen interest in the progress of the National Art School 
and his guiding influence has been of untold benefit to the school and its graduates. 

Even before you finish the course, like many others, you should be making 
money. Students frequently begin to earn money after taking only a few lessons, 
* * * Numerous instances could be cited where profits from work done by 
students while taking the course have eclipsed their fondest hopes and 
expectations. 

Your training and progress will be under the guidance and supervision of 
Miss Naomi J. Markus, our art director, who is exceptionally well qualified by 
training and experience to fill this responsible position. 


Par. 13. By means of the foregoing representations and others of 


similar import not herein set out, respondents represent and imply 
that the coloring of photographs is an occupation which may be 
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quickly learned and is highly profitable work; that students may begin 
to earn money soon after having commenced a course of study without 
any previous experience ; that the students are under the present super- 
vision of a consulting art director who is an artist of wide experience 
and a recognized authority in coloring photographs; that said art 
director constantly keeps the lesson material up to date and the teach- 
ing method so practical that satisfactory progress may be made by 
average students; that the educational staff of the school may be con- 
sulted at any time with respect to the work of said course; that Mr. 
Koehne takes an interest-in the progress of said course and that his 
influence is of great benefit to the students and graduates; that the 
said Miss Markus, art director, is fully qualified to instruct students 
by training and experience and that Miss DeLa Knigge is actively 
affiliated with the school. 

Par. 14. In truth and in fact, said representations are exaggerated 
and misleading. While there may be some individuals who find the 
coloring of photographs a profitable occupation after years of ex- 
perience and practice in devoting their full time to such work, the 
students and graduates of said course of study will not be enabled to 
earn substantial sums of money while taking said course, although 
many of them find regular, profitable employment in said work. The 
coloring of photographs is a matter of applying tints requiring no 
originality or talent in drawing, and the use of the word “art” in said 
trade name is in fact misleading by implying that the course of study 
consists of instruction in the art of painting or drawing, rather than 
being confined to the coloring or tinting of photographs. The repre- 
sentation that Mr. William Louis Koehne takes a keen interest in the 
school, together with pictorial representations of his studio, is false, 
exaggerated, and misleading. In truth and in fact, Mr. Koehne has 
no supervision over the school and in fact has no connection whatever 
therewith. Said Miss Dela Knigge is not a regular consultant 
affiliated or employed by respondents, but has only occasionally been 
consulted on certain problems. Miss Naomi Markus is in fact no 
longer connected with said school, nor was she at any time qualified 
as an expert in the work of tinting photographs, nor is the work of the 
students supervised by any staff of qualified experts. 

In the booklet distributed to students and prospective students, re- 
spondents represent that the art materials furnished at no extra ex- 
pense have the value of from $10 to $12.50 if they were purchased at 
retail. In truth and in fact, the value of said equipment and materials 
is grossly exaggerated and substantially less than that represented 
in said booklet. 
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Par. 15. Among and typical of the statements and representations 
made with respect to the business conducted under the trade name, 
Page-Davis School of Advertising by respondents in newspaper and 
magazine advertisements, booklets, circulars, and letters are the fol- 
lowing: 


IT’S EASY BE AN AD 
TO LEARN WRITER 


We train you quickly at home. No experience necessary. Common school 
education sufficient. It is supervised to fit individual requirements. 

Shortly after you enroll, you should be able to.start making money in your 
spare time doing advertising work—no need to wait until you complete the 
Course before you begin to ‘‘cash in” on your training. 

Under the guidance of practical men who have come in close contact with the 
spending of large sums in advertising it couldn’t be anything else. Imagine work- 
ing under the supervision and direction of men of this kind, starting with mere 
ideas and developing them, step by step, into finished advertisements or com- 
pleted selling campaigns. Such is the practical work our students do. 

Assume you were offered the opportunity of going with a prominent advertis- 
ing agency in Chicago or New York to learn advertising from beginning to end. 
Suppose you knew that your every step would be guided by men prominent in 
the field of advertising and that a sincere personal interest would be taken in 
your progress, and you also knew that you would be given real helpful coaching 
when and where you need it—you would jump at the chance wouldn’t you? Well, 
that is substantially what our training offers you. 

More than 60 outstanding advertising executives collaborated with our Staff 
in making this Course the very last word in advertising training. 

Prominent advertising managers, agencies, magazines, printing establishments, 
periodicals and newspapers highly recommend our Course and “learn by doing” 
method of instruction. 


COMMON SCHOOL EDUCATION SUFFICIENT. 


Many of our successful students have only had a common school education, 
no art ability, no special aptitude for writing. 

Within a few months after they enroll many Page-Davis students go into 
the advertising business for themselves, doing free lance work. 

The Staff includes thoroughly qualified and efficient instructors—especially fit- 
ted for their work by years of experience in advertising and in aiding nonresident 
students. 


ENTIRE ORGANIZATION OF P. D. S. OF A. 
ALWAYS AT YOUR SERVICE 
SOME MEMBERS OF OUR STAFF 


THESH members of our Staff together with many others take care of your 


interests. They are glad to serve you and help you become thoroughly trained 
in Modern Advertising. 


[Pictures of nine individuals] 


MARKUS-CAMPBELL CO. ET AL. 319 


305 Complaint 


THREE WAYS TO INDEPENDENCE. 


Our training is a triple service; you benefit in three ways: First, it qualifies 
you to make money in spare time shortly after you enroll. Second, it qualifies 
you for a position that should lead to quick promotion and to the better paid 
jobs in the business world. Third, it qualifies you to open up an advertising 
office of your own. 

In advertising circles Page-Davis training is recognized as thorough and 
practical. It is conceded that a Page-Davis graduate has a sound foundation 
on which to build a successful career and should be well qualified to hold a 
worthwhile position immediately upon finishing the Course. 

Par. 16. By means of the foregoing statements and representations, 
and numerous others of similar import and effect not herein set out, 
said respondents represent and imply that it is easy to become an ad- 
vertisement writer; that the course of training is supervised to fit each 
individual student; that students generally are enabled to begin earn- 
ing money soon after they have enrolled in said course of study; that 
students are under the guidance, supervision, and direction of prac- 
tical advertising men who are accustomed to spending large sums of 
money in the advertising business; that the training given said students 
is in effect the same as if they were working directly in some prominent 
advertising concern in one of the large cities; that 60 outstanding 
executives, together with said respondents’ staff, compiled said courses 
of study and made it the very last word in advertising training; that 
students are given real advertising work to do and that their work is 
planned and directed by advertising executives; that many commer- 
cial concerns highly recommend respondents’ course and their method 
of instruction ; that respondents’ graduates are qualified to earn money 
before they have completed the course, and after completing the course 
are qualified to occupy responsible positions in the advertising field or 
open advertising offices of their own; that a staff consisting of a number 
of instructors, qualified to teach advertising methods, supervise. 
and direct all of the student’s work, and that some of said 
members of the staff are prominent advertising executives, and that 
the nine individuals who are pictured as being part of the staff are 
all qualified to and do supervise and correct the work of the students. 

Par. 17. In truth and in fact, said representations and statements, 
made as aforesaid, are grossly exaggerated, deceptive, and mislead- 
ing. The composition of advertisements and their proper use cannot 
be learned easily or quickly by the average person by means of a cor- 
respondence course, and there are many individuals who would be 
handicapped to learn the profession of advertising successfully if they 
had no more than a common schoc! education. Respondents’ course of 
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study is taught solely by correspondence, and therefore is net individu- 
ally supervised. While there may be some individuals who might be — 
able to earn small sums of money writing advertisements shortly after 
they have enrolled in the course, the representation that any student 
should be able to make money in his spare time shortly after enrollment 
is exaggerated. Respondents’ students are not in fact under the guid- 
ance, supervision, or direction of practical advertising men who have 
come in close contact with the spending of large sums of money, nor is 
the work given to students practical work in the sense that it consists 
of actual advertisements intended to be used in the course of business 
generally. All representations implying that the entire course is con- 
stantly supervised by advertising experts are grossly misleading. 
While a large number of advertising experts did'at one time compile a 
course of study, such course was prepared many years ago and has not 
been revised in over 12 years; and the individuals who participated in 
the preparation of said course have not been, nor are they now, con- 
nected in any manner whatever with respondents’ business or the teach- 
ing of said course of study, and said course is not now the very last 
word in advertising training. Prominent business firms consisting of 
advertising agencies, magazines, publishers of periodicals and news- 
papers are not highly recommending respondents’ course. Said course 
of study does not qualify the average student to earn money shortly 
after having enrolled, nor does it qualify him for a position leading to 
quick promotion and better paid jobs, nor does it qualify him to open 
an advertising agency. Said course of training, without practical ex- 
perience in advertising and business generally, will not enable individ- 
uals to achieve the goals as pictured by respondents. The lesson as- 
signments are not carefnlly reviewed by seasoned advertising execu- 
tives, and the illustration of nine of respondents’ employees or execu- 
- tives, together with the caption that said picture represents some of 
the staff of highly qualified experts, implies that there is a substantial 
number of experts engaged in teaching and reviewing, when in truth 
and in fact the individuals pictured are not advertising experts and are 
merely clerks or employees of said respondent corporation, who are in 
no wise qualified by experience or training to teach, review, or criticize 
lesson material. The only individual who regularly reviews and 
grades the lesson material sent in, and whose picture appears in said 
illustration, is not a qualified advertising expert, but has gained his 
experience in advertising almost entirely during the course of his em- 
ployment with said respondent corporation, in the course of which he 
has composed advertisements for the various courses of study which 
are sold and distributed by said corporation. Respondent Reuben 
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Paul Markus, whose picture also appears, is not regularly or exclu- 
sively engaged in reviewing lessons submitted by students, and his» 
experience in the field of advertising has also largely been gained in 
connection with the operation of Markus-Campbell Co. 

For the purpose of inducing students to pay their accounts in full 
or by a certain specified date, respondents offered a set of books with 
the following representation : 

How would you like to receive the Advertising Man’s Working Library, list 
price, $39.50, absolutely free? 

In truth and in fact, the representation that said books are given 
away absolutely free by respondents is false and misleading for 
the reason that the delivery of said books to students is conditioned 
upon a consideration in that students who desire said books are re- 
quired to make payment in full of their tuition fees which originally 
had been contracted to be paid in installments. In truth and in fact, 
said books which consisted of a set of encyclopedias and dictionaries, 
did not have a value of $39.50, but was worth a little over $5. 

Par. 18. Among and typical of the statements and representations 
made by respondents in connection with the sale and distribution of 
a course of study in public speaking under the trade name of North 
American Institute are the following: 


Learn public speaking at home—in spare time. Many overcome “stage fright,” 
gain self-confidence and increase earning power this easy way. 


PROFESSOR R. E. PATTISON KLINE 
Director, Effective Speaking Department, 
North American Institute. 


Personal supervision. 


Every student is under the direction of Professor Kline. 

Our plan of instruction is entirely individual and personally supervised. 

Our staff is composed of thoroughly qualified men and women exceptionally 
fitted for their work by years of experience in aiding nonresident students. 

Par. 19. By means of the foregoing statements and representa- 
tions, and others of similar import and effect not herein set out, 
respondents represent that public speaking may be learned easily 
in one’s spare time at home; that Prof. R. E. Pattison Kline is the 
director of the public speaking department for said North American 
Institute, and that every student is under his personal supervision; 
that respondent’s staff of instructors is composed of men and women 
qualified to teach public speaking because of years of experience 
in aiding nonresident students. 
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Par. 20. In truth and in fact, said representations are exaggerated, 
deceptive, and misleading. Public speaking may not easily be learned 
at home by means of a correspondence course. In order effectively 
to teach public speaking, supervision by a duly qualified instructor 
who is able to criticize and suggest improvements personally is essen- 
tial. There are many individuals who will never be able to learn 
public speaking and a natural aptitude for such work is not only 
desirable, but necessary. Prof. R. E. Pattison Kline is not the direc- 
tor of respondents’ department of effective speaking, and is not in 
fact connected with respondents’ business in any manner whatever. 
Approximately 25 years ago, said Professor Kline prepared a course 
in public speaking and sold the same to respondent Markus-Campbell 
Co., which has been his only contact with said respondents’ school. 
There are no other officers or employees of respondents qualified to 
teach public speaking. 

Par. 21. Through the use of the representations hereinabove set forth 
with respect to the business conducted under said several corporate 
and trade names and others of similar import and meaning not spe- 
cifically set forth, said corporate and individual respondents represent 
and imply to the purchasing public in the manner hereinabove set 
forth that the statements and representations regarding the respective 
courses of study are true, whereas in truth and in fact such statements 
and representations are false, exaggerated, deceptive, and misleading 
for the reasons hereinabove set forth. 

Par. 22. The use of each and all of the false, deceptive, exaggerated, 
and misleading representations and implications made and used by 
all of said respondents as aforesaid has had and now has the tendency 
and capacity to and does mislead and deceive a substantial number of 
the purchasing public into the erroneous and mistaken belief that said 
representations and implications are true. Asa result of such errone- 
ous and mistaken belief, many members of the purchasing public have 
purchased a large agent of each of said npspectiye courses of study 
and instruction in said commerce. 

Par. 23. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meanirg of 
the Federal Trade Commission Act. 


Report, FINpINGs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 18, 1944, issued and subse- 
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quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the filing by respondents of their joint answer to 
the complaint, testimony, and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
a trial examiner of the Commission theretofore duly designated by it, 
and such testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter the proceedings regularly 
came on for final hearing before the Commission upon the complaint, 
answer, testimony, and other evidence, recommended decision of the 
trial examiner and the respondents’ exceptions to such recommended 
decision, briefs in support of and in opposition to the allegations of 
the complaint, and oral argument; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the public interest and makes this its 
findings as to the facts and its conclusion drawn therefrom ; 


FINDINGS AS TO THE FACTS 


Paracrary 1. Markus-Campbell Co. is a corporation, organized, 
existing, and doing business under the laws of the State of Illinois. 
National Academy of Dress Design and National Baking School are 
corporations, organized, existing, and doing business under the laws 
of the State of Illinois as nonprofit corporations and are wholly owned 
and operated by respondent Markus-Campbell Co. Markus-Camp- 
bell Co. also operates, trades, and does business under various trade 
names. Among the trade names that have been used are those of 
American School of Photography, National Art School, Page-Davis 
School of Advertising, and North American Institute. 

Respondent Joseph E. Markus is president, respondent Reuben Paul 
Markus is vice president and treasurer and respondent Eugene Peter- 
son is secretary of each of the respondent corporations. The principal 
office and place of business of each of said corporate and individual 
respondents is located at 1315 South Michigan Avenue, in the city of 
Chicago, State of Illinois. 

Par. 2. Respondent Markus-Campbell Co. is engaged in publishing 
educational books and home study courses which are sold and distrib- 
uted in commerce through the subsidiary corporations and under the 
trade names above mentioned. Respondents Joseph E. Markus and 
Reuben Paul Markus, as officers of said respondent corporations, 
determine and formulate all of the policies and practices of said cor- 
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porations and of the respective businesses operated by them under the 
trade names hereinabove set forth, and they control and manage all of 
the affairs of said corporations and of the several business enterprises. 
Respondent Eugene Peterson does not participate in any manner in 
the determination of policies and business practices of said corpora- 
tions and business enterprises, and as to this respondent the Commis- 
sion is of the opinion that the complaint should be dismissed. 

All of said respondents are now and have been for more than 6 years 
last past engaged in the sale and distribution of home study courses 
in a variety of vocational subjects. Réspondents sell said courses, 
including lesson material and other physical equipment used in the 
pursuit of said respective courses, to purchasers thereof situated in 
the various States of the United States and in the District of Columbia, 
causing them to be transported from their place of business in the State 
of Illinois to the purchasers thereof located in States other than the 
State of Illinois and in the District of Columbia. Respondents main- 
tain and at all times mentioned herein have maintained a course of 
trade in said courses of study in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of respondents’ business in com- 
merce and for the purpose of inducing members of the public to buy 
their respective courses of study, respondents have published and 
distributed numerous advertisements and circulars, pamphlets, and 
other advertising material in newspapers and magazines and by use of 
the United States mails. Much of said advertising material was 
revised by respondents, in part shortly before the issuance of the com- 
plaint, and in part soon thereafter. Respondents have also changed 
a number of their corporate and trade names, as will be shown here- 
after. 

All of the courses of study to which said advertisements relate are 
pursued exclusively by correspondence. 

Par. 4. The advertising material distributed by respondents with 
respect to the National Academy of Dress Design included representa- 
tions to the effect that practical personalized home study training was 
given under the guidance of skilled designers and stylists, enabling 
students to enter a successful career, to open salons upon graduation, 
to build up a clientele that will more than pay for the cost of the course 
before it is completed; that numerous positions, including those of 
stylists, dress designers, stage costume designing, fashion illustrator, 
and style consultants, in the dress designing industry and its branches 
are available to graduates; and that no previous experience is neces- 
sary to attain these results. The advertising material included a book- 
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let entitled “A Career in Costume Designing, by L. L. McCall, Di- 
rector, National Academy of Dress Design.” 

The National Academy of Dress Design was established in August 
1942. Sometime thereafter the name was changed to National School 
of Dress Design. The school had a small beginning with one teacher 
on a part-time basis, but at the present time there are four full-time 
instructors in addition to the part-time teacher. All of the present 
instructors in the school are graduates of resident schools of dress de- 
sign and all of them have had substantial practical experience. 

Three witnesses testified in support of the complaint with respect 
to the aforesaid representations. Their qualifications included prac- 
tical and teaching experience in dress designing in all of its branches 
and art work generally over a period of many years. Based upon their 
own training, a wide experience in the industry operating resident 
schools and dealing with employment problems, their opinions con- 
cerning the advertising representations made by respondents are to the 
effect that the study of dress designing by correspondence alone with- 
out practical instruction and experience will not qualify a person for 
such positions in the industry as stylists, fashion advisors, dress or 
stage costume designers, and fashion coordinators; that such study 
will not enable a student to earn substantial amounts of money while 
studying or to open a salon upon graduation or to command splendid 
positions or become experts in said industry. Aptitude and some 
artistic ability are necessary to become successful in addition to many 
years of practical experience. Dress designers with enough ability 
and originality to do creative work are rare and the average student 
cannot hope to achieve the degree of success held out as possible of 
achievement by respondents. 

Three teachers of respondents’ school and two officers of the Apparel 
Merchandiser, a trade magazine published in Chicago, testified in 
opposition to the complaint. In substance these witnesses maintain 
that it is possible to teach dress designing successfully entirely by 
mail; that the work of respondents’ students receives the individual 
attention of the teachers, and that students showing no aptitude are 
advised to discontinue the course. They emphasize the importance of 
willingness and application to study and admitted that practical 
experience is necessary for success. 

The evidence shows and the Commission finds that the various 
advertising claims with respect to the possibilities of success in the 
dress-designing field for the students taking respondents’ course and 
for those who completed the course were preatly exaggerated and 
were not warranted by the facts. 
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McCall’s Magazine and McCall’s Pattern Book are national pub- 
lications and are well and favorably known among the members of 
the purchasing public as well recognized authorities in the field of 
dress designing and patterns. The record shows and the Commission 
finds that the use by respondents of the name “McCall” may have the 
tendency and capacity to mislead some members of the public into the 
belief that there is a connection between respondents’ school and said 
McCall’s Magazine and McCall’s Pattern Book. . 

Prospective students were advised by the respondents that: they 
would be supplied with a dress design outfit having a retail value of 
from $8 to $10. The value of the equipment actually supplied by 
respondents was in fact less than the stated amounts. 

Par. 5. The advertising representations with respect to the National 
Baking Institute included claims that students are under the guidance 
of practical baking men who are in close contact with everyday baking 
problems; that a short time, during spare hours, devoted to study, 
will qualify a person for well-paid positions in the baking industry ; 
and that the training is personally supervised by practical bakers. 

National Baking Institute was established about 9 years ago, the 
course having been prepared originally by three expert bakers. The 
name was changed in the latter part of 1943 to National Baking School. 
During the years 1940 to 1948 the work of this school was handled 
exclusively by Miss Ruth Markus, a sister of respondent, Reuben Paul 
Markus. This lady had had some experience in home economics and 
domestic science, but she had no practical experience whatever in the 
baking industry. In August 1948, respondents employed a pro- 
fessional teacher and lecturer on cooking and nutritional education. 
She is employed on a part-time basis, devoting approximately 25 hours 
a week to the work in respondents’ school. In her opinion, baking 
may be successfully taught by correspondence, and graduates may be 
qualified to hold well-paying positions as cake and bread bakers but 
not as executives in the baking industry. 

About 95 percent of the students in this school are engaged in the 
baking industry and the rest were in the baking industry before 
enrolling in respondents’ course. ~ 

The evidence shows and the Commission finds that the advertising 
representations with respect to the teaching staff and personal super- 
vision of students by practical bakers in daily contact with baking 
problems were false, misleading, and unwarranted by the facts. 

Par. 6. The respondents, operating under the trade name of Ameri- 
can School of Photography, offer a course of eighty lessons dealing 
with various phases of photography. 
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Among the representations made by respondents in a catalog pub- 
lished in 1939 with respect to this course were statements to the effect 
that there are splendid opportunities for persons who study photog- 
raphy at home in their spare time; that no previous experience is needed 
to master the subject; that qualified instructors guide students through 
all problems of photography; and that said students are enabled to 
enter a profitable business and can earn money while studying the 
course. 

The work of teaching this course is carried on by two individuals. 
One of these is a Mr. Kurt Finzel, a full-time employee with Mont- 
gomery Ward & Co., who devotes his spare time to respondents’ school, 
and the other is Miss Lillian Markus, whose only training in photogra- 
phy consists of having studied respondents’ course and who reviews 
the work of students by checking their lessons against model answers. 
Mr. Finzel grades no papers but only takes care of prints and acts as 
consultant. He has had many years’ experience including early train- 
ing in Germany and work with photographer William Koehne, of Chi- 
cago. In his opinion, it is possible to learn photography from books, 
but it is also his opinion that it takes special skill and practice to be- 
come a good photographer. His main work has been developing and 
printing. 

In the opinion of another witness who has had 30 years’ experience 
specializing in photographic arts, photography cannot be learned by 
correspondence without practical experience; only fundamental prin- 
ciples and theory can be learned from books, and practical. work under 
the personal guidance of an expert is essential to become a successful 
photographer. 

The evidence shows and the Commission finds that the respondents’ 
advertising representations with respect to the extent and qualifica- 
tions of the teaching staff in this school and the opportunities for 
students to become successful in the business of photography are 
exaggerated and unwarranted. 

Par. 7. The respondents, formerly operating under the trade name 
National Art School (the name was changed in 19438 to National 
Photocoloring School) offer a course in tinting or coloring photo- 
graphs. The course was established in the middle twenties and it was 
originally prepared by Mr. William Koehne of the Koehne Studios 
in Chicago and his employee, Miss De la Knigge, and sold to re- 
spondents. 

The advertising representations with respect to this school include 
statements that coloring photographs may be quickly learned by the 
average man or woman; that Mr. Koehne takes a keen interest in the 
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National Art School and that his guiding influence has been of untold 
benefit to the school and its graduates; and that the art director of 
the school is especially well qualified by training and experience to 
fill that responsible position. 

In the beginning Miss De la Knigge did take an interest in the 
school on a spare-time basis, but Mr. Koehne has never participated 
in any manner in the work of the school. The teaching was done 
mainly by Miss Naomi J. Markus who had some training in commer- 
cial art and had studied respondents’ course. The work consists of 
coloring photographs and requires no original art work. The course 
is presently in charge of Mrs. Alda Jones, who testified that she had 
studied art all of her life and that she acquired her knowledge of 
tinting photographs through correspondence study. In her opinion, 
a considerable amount of practical experience is necessary in order 
to do highly profitable work. The enrollment of a student in the 
respondents’ school who shows no aptitude is cancelled. Mr. Leo A. 
Marzolo, a painter and restorer of paintings, expressed the opinion 
that the tinting of photographs may be taught by correspondence 
without previous experience and that the work could be profitable. 

The evidence shows and the Commission finds that respondents’ 
advertising claims with respect to the interest taken by Mr. Koehne in 
the National Art School and the qualifications of the school’s teachers 
are not supported by the facts and are unwarranted. 

Par. 8. The Page-Davis School of Advertising has now been dis- 
continued by respondents, but the material allegations of the com- 
plaint with respect to respondents’ practices in connection with their 
former operation of this school were admitted to be true. 

Respondents had represented and implied, in substance, that it is 
easy to become an advertisement writer; that respondents’ course was 
designed to fit each individual student for work in this field and that 
students were enabled to earn money soon after enrollment; that the 
students are under the guidance and supervision of practical adver- 
tising men, accustomed to spending large sums of money in the ad- 
vertising business; that the training in the school is equal to working 
in some large advertising concern; that 60 outstanding advertising 
executives and respondents’ staff compiled the course and made it the 
last word in advertising training; that students are given real adver- 
tising work which is directed by advertising executives; that many 
commercial firms highly recommend said course and its method of 
instruction ; that respondents’ students are able to earn money before 
completing said course and are qualified, after completing the course, 
to occupy responsible positions in the advertising field or to open their 
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own offices; that a staff of qualified instructors supervise and direct all 
of the students’ work; and that some of said staff members are 
prominent advertising executives, 

For the purpose of inducing students to pay their accounts in full, 
respondents offered a set of books as “absolutely free” and represented 
the set to be of the value of $39.50. 

Respondents having admitted the allegations of the complaint the 
Commission finds that all of these advertising representations were 
false and misleading; that the offer of said books was not free but con- 
ditioned upon the payment of the tuition fee in full and that the value 
of said books was approximately $5. 

Par. 9. North American Institute, operated by respondents for 
many years, offers a course in public speaking. In the fall of 1948, 
this trade name was changed to North American School. 

The advertising booklet “How to Work Wonders with Words,” be- 
fore its recent revision, contained representations with respect to said 
course in public speaking which were in substance that Prof. R. E. 
Pattison Kline is the director of the effective speaking department 
of the North American Institute; that every student is under his per- 
sonal supervision; that the teaching staff is composed of thoroughly 
qualified men and women, exceptionally fitted for their work by years 
of experience in aiding nonresident students; and that students en- 
rolling in the school may become effective public speakers without 
personal guidance. 

R. E. Pattison Kline wrote this course of instruction over 25 years 
ago, and graded the papers of respondents’ students for 18 years. 
He has never been a full-time employee, however, nor was he ever 
the director of said school. Mr. Kline spent about 40 years in teach- 
ing the subject of public speaking, has been a lecturer and dramatic 
reader, and acts as consultant for respondents. In his opinion public 
speaking may unquestionably be taught by correspondence, although 
the work of his own students is all done by personal classroom 
instruction. 

Respondent Reuben Markus, who taught the subject of public speak- 
ing in respondents’ school, studied public speaking at Northwestern 
University and taught the subject for a number of semesters at the 
American Legion School in Chicago. He graded the lessons of re- 
spondents’ students for 8 years. In his opinion, provided a person 
has some aptitude and willingness to study, he may be taught public 
speaking by correspondence, but it could not be learned easily; and 
he admits that there is no substitute for practice. If a student of 
respondents’ school shows no aptitude, his tuition is refunded. 
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Mr. Davis Edwards, associate professor of speech at the University 
of Chicago, who previously taught at the University of Utah, Wis- 
consin, and Minnesota and at Oberlin College and who had been direc- 
tor of the School of Speech conducted by New York University at 
Chautauqua, testified that certain aspects of speech can be taught by 
correspondence, but that such phases of effective or public speaking 
as voice, action, psychological habits, and general attitude require 
direct, personal criticism; and for that reason he has many times 
refused to give correspondence courses in public speaking. 

The evidence shows and the Commission finds that respondents’ ad- 
vertising representations with respect to the extent and qualifications 
of the North American Institute’s teaching staff, the position of R. E. 
Pattison Kline in the said school, and the ability of students to become 
proficient in the art of public speaking by pursuing respondents’ course 
of study without practical experience and personal guidance were 
exaggerated and not warranted by the facts. 

Par. 10. Asa part of respondents’ advertising of the National Acad- 
emy of Dress Design, the National Baking School, the American 
School of Photography, and the Page-Davis School of Advertising, 
respondents made use of a circular containing the pictures of nine 
individuals captioned “Some Members of Our Staff. These Members 
of Our Staff, together with many others take care of your interests.” 
With the exception of one or two individuals, the same persons were 
depicted in the circulars for each of said above-named schools. The 
pictures and text implied that in addition to the individuals pictured 
there were other persons connected with the schools who were well 
qualified to teach the respective subjects described. In truth and in 
fact, at least eight of the persons depicted in each circular were 
administrative employees of respondents with no qualifications to 
teach and who did not teach the respective subjects offered; and those 
who did teach the subjects in question did not possess qualifications in 
the degree and to the extent implied by said advertising literature. 

These illustrations and representations were almost wholly false 
and were completely misleading. 

Par. 11. The respondents in this proceeding, acting through their 
attorney, filed a number of exceptions to the recommended decision of 
the trial examiner herein. AJl of these exceptions go to the weight 
and sufficiency of the testimony and other evidence introduced in the 
proceeding and to the trial examiner’s recommended conclusions based 
thereon, and all of them have been considered by the Commission in 
reaching its final decision. Inasmuch as the Commission’s findings as 
to the facts adequately disclose the disposition made of each of said 
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exceptions, the Commission does not consider it necessary to take any 
further action thereon. 

Par. 12. The foregoing acts and practices used by respondents in 
connection with the offering for sale, sale and distribution of their 
courses of study and instruction have had the tendency and capacity 
to mislead and deceive purchasers and prospective purchasers thereof 
into the erroneous and mistaken belief that such representations were 
true and have induced them to purchase and pursue such courses of 
study and instruction on account of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of respondents as herein found wete all to 
the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the joint answer of 
respondents, testimony and other evidence in support of and in oppo- 
sition to the complaint, the recommended decision of the trial examiner 
upon the evidence and exceptions to such recommended decision, briefs 
in support of and in opposition to the allegations of the complaint, 
and oral argument, and the Commission having made its findings as 
to the facts and its conclusion that Markus-Campbell Co., a corpora- 
tion, National Academy of Dress Design, a corporation, National 
Baking School, a corporation, and Joseph E. Markus and Reuben 
Paul Markus, individually and as officers of said corporations, have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That Markus-Campbell Co., a corporation, National 
Academy of Dress Design, a corporation, National Baking School, a 
corporation, and Joseph E. Markus and Reuben Paul Markus, indi- 
vidually and as officers of said corporations, and their respective offi- 
cers, agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of correspondence courses of study and instruction in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that the students who 
complete any of respondents’ courses of study may, without aptitude 
or practical experience in the respective trades or professions in which 
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training is offered, become experts in said trades or professions, or, 
earn good incomes therein, or establish their own business; 

2. Representing, directly or by implication, that students, after 
completing a few lessons in said respective courses of study, are en- 
abled to earn enough money to pay for said courses; 

3. Representing, directly or by implication, that the value of sup- 
plies and equipment furnished by respondents is greater than it is 
in fact; 

4. Representing, by direct statements or through the use of pictures 
or illustrations, that the teaching staff of the respective subjects in 
which training is offered is larger, or that the individual members 
thereof possess greater qualifications than is warranted by the facts; 

5. Representing, through the use of individual or trade names that 
members of trades or professions in which training is offered by re- 
spondents are connected with or take an interest in schools or enter- 
prises, or have prepared or have assisted in the preparation of lessons 
or courses of instruction, unless such is the fact; 

6. Representing, through the use of the name L. L. McCall, or any 
other name, that there is some connection between respondent’s School 
of Dress Design and McCall’s Magazine or McCall’s Pattern Book. 

It is further ordered, That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 

It is further ordered, That the complaint in this proceeding be, and 
it hereby is, dismissed as to respondent Eugene Peterson. 
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VANLEIGH FURNITURE CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5260. Complaint, Dec. 9, 1944—Decision, Jan. 2, 1948 


Where a corporation engaged in the sale and distribution of household furniture 
at its so called dealer or trade showrooms, which sold furniture to dealers for 
resale, to dealers and decorators who had brought or sent their customers to its 
place of business to select such merchandise, and direct to customer-users, 
with many purchasers in other states— 

Represented through the designation “factory distributors”, in connection with 
its corporate name, as displayed in letters, billheads, post cards and other 
advertising media, and on introductory or admittance cards distributed to 
retail furniture dealers and interior decorators for distribution to the pur- 
chasing public, and directly through statements of its salesmen to customers 
who came to its place of business, that it was a factory distributor of furni- 
ture and that the prices at which it sold furniture were factory or wholesale 
prices ; § 

The facts being it was not a manufacturer of furniture and did not own or 
operate a factory; while it was a factory distributor for a certain manu- 
facturer, it was not such a distributor for all the furniture it sold; its prices 
to purchaser-users were not factory or wholesale prices, but were higher than 
such prices ; and said so called introductory or admittance cards for distribu- 
tion to members of the purchasing public were not of value in the sense that 
they enabled the holders to buy its product for less than its customary prices; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers into the belief that it was a factory distributor or wholesaler for 
all the furniture sold by it and that it sold to the consuming public at whole- 
sale prices, and to induce a substantial portion of the purchasing public, with 
its well-known preference for purchasing directly from a factory or factory 
distributor or at wholesale by reason of the substantially lower factory and 
wholesale prices, to buy its said products : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Morton Nesmith for the Commission. 
Davis & Heffner, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Vanleigh Furniture 
Co., Inc., a corporation, hereinafter referred to as respondent, has vio- 
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lated the provisions of the said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, Vanleigh Furniture Co., Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and place 
of business located at 115 West Fortieth Street, in the city of New York, 
State of New York. Respondent is engaged in the sale and distribu- 
tion of household furniture and conducts and operates so-called dealer 
or trade showrooms at said location under the name Vanleigh Furni- 
ture Co., Inc. It designates and describes its business as “Factory 
Distributors.” When sales are made at said location, respondent 
causes the furniture sold to be transported from its said place of busi- 
ness in the State of New York to purchasers thereof, many of whom are 
located in various States of the United States, other than the State of 
New York and in the District of Columbia. Respondent maintains, 
and at all times mentioned herein has maintained a course of trade in 
said furniture in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. There is a well-known preference on the part of a substan- 
tial portion of the public for purchasing at wholesale, due to a general 
belief, and the fact, that wholesale prices are substantially lower than 
retail prices. 

Par. 3. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said products, respondent has 
made false, exaggerated, and misleading representations with respect 
to the character of its business and the value and prices of its products. 
_ By various forms of advertising, circularizing, and by personal state- 
ments of its representatives and employees, respondent has directly and 
indirectly and by implication represented, and does now represent, it- 
self to be a wholesaler of furniture and that it has been, and is in fact, 
selling furniture to the consumer-user purchaser at wholesale prices. 

As part of respondent’s plan and scheme so to represent the character 
of its business and the prices of its products, among other devices, 
acts, and practices, respondent circulated by mail and personally 
distributed through its agents and representatives advertising matter, 
circulars, letters, and so-called introductory or admittance permit 
cards and price tags placed on its merchandise when sold, listing 
fictitious prices far in excess of the retail prices of such merchandise. 
Krom these fictitious prices respondent gave the purchaser users of 
said products a discount and represented the differences between the 
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fictitious prices and the discounts to be special, reduced, or wholesale 
prices. Among and typical of such statements and claims are intro- 
ductory or admittance cards, distributed to retail dealers and interior 
decorators for distribution to the purchasing public, as follows: 


Your introduction to a beautiful display of fine furniture. 


Vanleigh Furniture Company, Ine. 
Furniture Distributors. 

Par. 4. As further parts of its said afore-mentioned plan and 
scheme, respondent, directly or by inference, represents its business 
and prices to the consumer-purchaser as those of a wholesaler, and to 
more fully effectuate said plans and schemes and to gain the advan- 
tages flowing therefrom, respondent carries on other acts and prac- 
tices, among them the following: 

(a) Respondent contacted various persons and smaller business 
concerns of various kinds and made agreements with them to pay, and 
did pay them commissions on sales to customers contacted by or sent 
to respondent by such persons and concerns, who, in making such con- 
tacts and inducing such prospective customers to go to respondent’s 
place of business and purchase its wares, made or repeated to such 
customers some or all of the aforesaid misleading and deceptive state- 
ments. 

(6) Its salesmen and representatives at its place of business hesi- 
tated or refused to show furniture to prospective purchasers unless 
they gave their dealer’s name or presented a so-called admittance card 
from some person or concern with whom respondent had made an 
agreement as before described and paid commissions on sales to such 
dealer customers. 

(ec) To retail customers who came to its place of business, respond- 
ent’s salesmen and representatives stated that the net prices for its 
furniture quoted to such customers were various discounts or reduc- 
tions from exaggerated prices marked on its furniture and did in fact 
give the purchaser the benefit of their reductions amounting to various 
percentages of discount below the prices marked on said products. 

Par. 5. By some or all of the aforesaid statements, acts, and prac- 
tices, respondent, both directly and by indirection and implication, 
represented to, and induced the belief in its consumer-user purchasers 
that it was a wholesaler and was selling its wares to them, and that 
they were in fact buying from respondent, at wholesale prices, when 
in truth and in fact, respondent is a retailer, and its said sales were 
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and are not at wholesale prices, but were and are to the ultimate con- 
sumer and user and not for resale, and were so intended and known 
to the respondent, and the net prices quoted to its said customers 
_ were not wholesale prices, but were and are substantially higher than 
wholesale prices for the same or similar articles. Respondent does 
not sell said furniture to the individual purchaser-user at discounts 
or reductions from the ordinary retail prices as represented, and said 
prices less the discounts represent and are the regular and usual prices 
at which respondent sells its said products in the regular and usual 
course of business. 

Par. 6. The aforesaid acts, practices, and methods are parts of, and 
together they constitute a plan or scheme to mislead and deceive pur- 
chasers into the belief that they are buying at wholesale prices; and 
the use of the aforesaid acts, practices, and methods, in connection 
with the sale and distribution of respondent’s said furniture in com- 
merce has misled and deceived and does mislead and deceive pur- 
chasers into the erroneous and mistaken belief that respondent sells 
its said furniture to the consuming public at wholesale prices, and at 
discounts or reductions from the usual retail prices indicated, and 
induces the substantial portion of the purchasing public, as a result 
of said erroneous and mistaken belief, to purchase respondent’s said 
products. 

Par. 7. The aforesaid acts and practices of respondent, as alleged 
herein, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, | 
the Federal Trade Commission on December 9, 1944, issued and sub- 
sequently served its complaint im this proceeding upon respondent, 
Vanleigh Furniture Co., Inc., a corporation, charging it with the 
use of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After respondent filed its answer in 
this proceeding, a stipulation was entered into whereby it was stip- 
ulated and agreed that a statement of facts signed and executed by 
respondent and Daniel J. Murphy, assistant chief trial counsel for 
the Federal Trade Commission, subject to the approval of the Com- 
mission, may be taken as the facts in this proceeding and in lieu of 
testimony in support of or in opposition to the charges stated in the 
complaint, and that the Commission may proceed upon said statement 
of facts to make its report stating its findings as to the facts, including 
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inferences which it may draw from said stipulated facts and its con- 
clusion based thereon, and enter its order disposing of the proceeding 
without intervening procedure. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on said complaint, 
answer, and stipulation, said stipulation having been approved, ac- 
cepted, and filed; and the Commission, having duly considered the 
same and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Vanleigh Furniture Co., Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its office and principal 
place of business at 115 West Fortieth Street, New York, N. Y. It 
is engaged in the sale and distribution of household furniture and 
has so-called dealer or trade showrooms at the aforesaid address 
under the name Vanleigh Furniture Co., Inc. It designates and 
describes its business as “Factory Distributors.” 

Par. 2. In the course and conduct of the aforesaid business, re- 
spondent causes said furniture, when sold, to be transported from its 
aforesaid place of business to purchasers thereof, many of whom 
are located in various States of the United States other than the 
State of New York and in the District of Columbia, and respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said furniture in commerce between and among various 
States of the United States and in the District of Columbia. 

Par. 3. In carrying on its said business and for the purpose of 
inducing the purchase of its furniture, respondent has made, and 
makes, various statements and representations in advertisements pub- 
lished and circulated by the United States mails and otherwise 
among dealers and to purchaser-users, and by personal statements of 
its salesmen to customers coming into its place of business. Among 
and typical but not all-inclusive of such statements and representa- 
tions are letters, billheads, post cards, and other advertising media 
bearing the name and designation: 

VANLEIGH FURNITURE COMPANY, INC, 
FACTORY DISTRIBUTORS 

Also introductory or admittance cards distributed to retail furni- 
ture dealers and interior decorators for distribution to the pur- 
chasing public, which cards bear the following: 
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Your introduction to a beautiful display of fine furnicure. 
5 ei pS ca a ech i eo at I ce eg 
Dealer ee ee ee ee eee San een ea ee eres 
Address______-------------------------------------------------=- 


Vanleigh Furniture Company, Inc. 
Factory Distributors. 

Par. 4. By means of the aforesaid statements, respondent repre- 
sents, directly and by implication, that it is a factory distributor 
of furniture and that the prices at which it sells furniture are factory 
or wholesale prices. Such representations are false, exaggerated, and 
misleading. In truth and in fact, respondent is not a manufacturer 
of furniture and does not own or operate a factory, and is not a 
factory distributor for all the furniture which it sells. Respondent 
was factory distributor for Landstrom Furniture Co. of Rockford, 
Tll., but also sold other furniture which it purchased from other 
manufacturers for which it was not a factory distributor. Respond- 
ent sells some furniture to dealers for resale; it sells some furniture 
to dealers and decorators who have brought or sent their customers 
to its place of business to select such merchandise; and it sells some 
furniture direct to customer users and not for resale. In the case of | 
furniture selected by customers of retail dealers and interior deco- 
rators, the prices quoted are those determined by respondent’s show- 
room prices plus the percentage of profit the dealer or decorator 
desires added. In the case of sales made to purchaser-users, re- 
spondent’s prices are not factory or wholesale prices and are higher 
than such prices. The so-called introductory or admittance cards 
distributed to retail furniture dealers and interior decorators for 
distribution to members of the purchasing public are not, and never 
have been, of value in the sense that they enabled the holders thereof 
to buy respondent’s product for less than the prices customarily 
charged therefor by respondent. 

Par. 5. There is a well-known preference on the part of a sub- 
stantial portion of the public for purchasing furniture or other com- 
modities directly from a factory or factory distributor or at whole- 
sale, due to the general belief and the fact that factory and wholesale 
prices are substantially lower than retail prices. 

Par. 6. The acts and practices of respondent as aforesaid have had, 
and have, the capacity and tendency to mislead and deceive pur- 
chasers and prospective purchasers into the belief that respondent 
is a factory distributor or wholesaler for all the furniture it sells, 
and into the belief that respondent sells its said furniture to the 
consuming public at wholesale prices, and to induce a substantial 
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portion of the purchasing public, as a result of said erroneous and 
mistaken belief, to purchase respondent’s said products. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
and a stipulation as to the facts entered into between respondent herein 
and Daniel J. Murphy, assistant chief trial counsel for the Commis- 
sion, which provides, among other things, that. without further evi- 
dence or other intervening procedure the Commission may issue and 
serve upon respondent herein its findings as to the facts and conclusion 
based thereon and an order disposing of this proceeding, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That respondent, Vanleigh Furniture Co., Inc., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other devise, in connection with the offering for sale, 
sale, or distribution of furniture in commerce, as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using the terms “factory distributor,” or any other word or words 
of similar import, in such a manner as to represent or imply that 
respondent is a factory distributor or wholesaler of furniture for 
which respondent is not in fact factory distributor or wholesaler. 

2. Representing, directly or by implication, that prices for furniture 
which are higher than factory or wholesale prices for such furniture 
are factory or wholesale prices. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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NEW ENGLAND FISH CO., ALVAH L. HAGER, DAVID F. 
CHOATE, JAMES S. ECKMAN, HARALD SYNNESTVEDT, 
AND WILLIAM J. RICH 


COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 
1936 


Docket 5471. Complaint, Mar. 28, 1947 ’—Decision, Jan. 12, 19487 


Where a corporation engaged in packing sea-food products, including canned 
salmon, tuna, and crabmeat at its canneries in Alaska, and in selling and 
distributing such products along with similar products purchased from others 
for resale; together with its officers who formulated, controlled and directed 
its distribution and sales policies ; 

In marketing (1) a portion of their canned sea-food products through inter- 
mediaries who acted as their agents, were paid for their services, brokerage 
fees, or commissions in legitimate brokerage transactions, and otherwise had 
no financial interest in the products sold by them; and (2) substantial quan- 
tities of their said products to direct purchasers located at various points 
throughout the United States, who were generally known in the trade as 
“puying brokers” and who designated themselves as “brokers” but who did 
not, in their said buying transactions, function as brokers but paid the price 
of their said purchases as a condition precedent to delivery, filed claims 
against carriers and collected damages for their wn accounts when products 
shipped to them were lost or damaged in transit, warehoused the goods upon 
receipt in their own or in public warehouses, insured them in their own names 
and at their own expense against contingent loss or damage, at times pledged 
the public warehouse receipts and insurance contracts as collateral for loans, 
resold the products in their own names and for their own accounts upon their 
own prices and terms, and reaped a profit or sustained a loss, as the case 
might be— 

Granted and allowed to such purchasers brokerage fees or commissions ranging 
from 2% to 5 percent of the sales price of the canned sea foods sold, making 
such payments or allowances usually either by deducting such amount, or 
allowing such deduction, from the invoice price, or remitting such amount 
to the purchaser by check after he had accepted and honored the sellers’ 
draft for the purchase price: 

Held, That such paying and granting of brokerage fees, commissions or allow- 
ances in lieu thereof to buyers of sea food products on purchases for their 
own acounts, constituted violations of subsection (c) of section 2 of the 
Clayton Act as amended. 


1 Amended. 
* Pursuant to subsequent stipulation, the Commission, on February 18, 1948, made its 
modified findings in the matter and its conclusion drawn therefrom, as set forth herein, 


nunc pro tune, to be in lieu of its original findings and conclusion and to be effective 
as of the same date thereof. 


NEW ENGLAND FISH CO. ET AL. 341 


340 Complaint 


Before Mr. Everett F. Haycraft, trial examiner. 
Mr. Edw. W. Thomerson for the Commission. 
Bogle, Bogle & Gates, of Seattle, Wash., for respondents. 


AMENDED COMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are violating the provisions of subsection (c) of section 2 
of the Clayton Act (U.S. C. title 15, sec. 18) as amended by the Robin- 
son-Patman Act, approved June 19, 1936, hereby issues its amended 
complaint, stating its charges with respect thereto as follows: 

ParacrapH 1. Respondent, New England Fish Co., is a corporation 
organized, existing, and doing business under the laws of the State of 
Maine, with its office and principal place of business located at 1723 
Smith Tower, Seattle, Wash., and is engaged in the business of pack- 
ing, selling; and distributing sea-food products. The sea-food prod- 
ucts distributed by said respondent corporation are sold fresh, frozen, 
cured, and canned. A substantial portion of the business of said 
respondent corporation is canned sea-food products, which account for 
about 50 percent of its annual gross sales, which average approxi- 
mately $7,000,000 per annum. Said corporate respondent’s canned 
sea-food products consist principally of salmon, tuna, and crabmeat. 
Said respondent corporation owns and operates canneries in the towns 
of Orca, Chatham, Steamboat Bay, and Ketchikan, in the Territory of 
Alaska, where salmon is packed. In addition to the sea food packed 
in its own canneries, the respondent corporation buys such products 
from others for resale. Respondent’s canned sea-food products since 
June 19, 1936, have been sold under a number of its own brands or 
labels and also under some of its buyers’ brands or labels. 

Par. 2. Respondent, Alvah L. Hager, an individual residing in Van- 
couver, British Columbia, is the principal stockholder in said respond- 
ent corporation and, during the year 1945, served as president thereof. 

Par. 3. Respondent, David F. Choate, is an individual residing in 
Boston, Mass., and one of the principal stockholders in said corporate 
respondent and, during the year 1945, was one of the vice presidents 
thereof. 

Par. 4. James S. Eckman is an individual residing in Vancouver, 
British Columbia, and is one of the principal stockholders in said 
corporate respondent, and, during the year 1945, served as one of the 
vice presidents thereof. 
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Par. 5. Harald Synnestvedt is an individual residing in Seattle, 
Wash., and is one of the principal stockholders in corporate respond- 
ent and, during the year 1945, served as one of the vice presidents 
thereof. ; 

Par. 6. William J. Rich is an individual residing in Boston, Mass., 
and is one of the principal stockholders in corporate respondent and, 
during the year 1945, served as secretary thereof. 

Par. 7. Said individual respondents have, since June 19, 1936, 
exercised, and still exercise, a substantial degree of authority and con- 
trol over the business conducted by said corporation and formulate, 
control, and direct its distribution and sales policies. 

Par. 8. Respondent corporation, as aforesaid, is now and has been, 
since prior to June 19, 1936, engaged in the packing, sale, and distri- 
bution of sea-food products and said individual respondents, through 
said corporate respondent, have likewise been engaged in said business. 
Said respondents, in the course and conduct of their business, have 
sold and distributed, and now:sell and distribute, their canned sea- 
food products to purchasers located in the several States of the United 
States other than the States of Washington and Oregon, and respond- 
ents cause such products, when sold, to be transported from their place 
of business in Seattle, Wash., or from the various canneries operated 
by them, to purchasers thereof located in the several States of the 
United States other than the States of Washington and Oregon, and 
there has been, since June 19, 1986, a constant current of trade and 
commerce conducted by said respondents in such products between 
and among the various States of the United States. 

Par. 9. Respondents, through said respondent corporation, now sell 
and distribute, and, since June 19, 1936, have sold and distributed 
their canned sea-food products in said commerce through two sepa- 
rate and distinct methods. 

First: The first method is by selling to buyers through brokers of 
food products. 

A broker of food products may be defined as a sales agent who ne- 
gotiates the sale of food products for and on account of the seller as 
principal, and whose compensation is a commission or brokerage fee 
paid by the seller. A broker of food products does not buy food 
products from his principal and sell such products for his own 
account. 

Such brokers act as the respondents’ sales agents, soliciting and 
obtaining orders for respondents’ canned sea-food products at respond- 
ents’ prices, on respondents’ terms. Such brokers customarily trans- 
mit such purchase orders to the respondents, who thereafter invoice 


NEW ENGLAND FISH CO. ET AL. 343 
340 Complaint 


and ship the canned sea-food products to the customers. The respond- 
ents pay such brokers for their service in negotiating and making such 
sales for the respondents’ account, commissions or brokerage fees, 
which are customarily based on a percentage of the invoice sales prices 
of the canned sea-food product sold. Such brokers are not traders 
for profit and do not take title to or have any financial interest in 
the canned sea-food product sold except for their commissions or 
brokerage fees, and they neither make a profit nor suffer a loss on 
the transaction. This method of distributing respondents’ canned 
sea-food products is not challenged by this complaint. 

Second: A second method, which is challenged by this complaint, 
is the sale by the respondents of their canned sea-food products 
directly to buyers, who are paid by respondents, directly or indirectly, 
commissions or brokerage fees on such purchases. 

All such buyers referred to herein are direct buyers. In transactions 
between respondents and such buyers the respondents do not use 
brokers. These buyers usually designate themselves as brokers, but 
are not in fact brokers, being generally known in the trade as buying 
brokers. 

Such buyers transmit their own purchase orders for canned sea-food 
products directly to the respondents. The respondents thereafter 
invoice and ship such canned sea-food products directly to such buyers 
from whom the respondents collect the purchase price of the merchan- 
dise. The respondents, among their several methods of sale, pay such 
buyers commissions or brokerage fees on such purchases. The rate 
of commissions or brokerage fees paid by respondents to their buyers 
in general ranges from approximately 214 percent to approximately 
5 percent of the purchase price of the canned sea-food products pur- 
chased. Some such buyers have been paid a substantially higher rate 
of commissions or brokerage fees than other of respondents’ buyers 
on such buyers’ purchases of respondents’ canned sea-food products 
purchased under the same brand or label during the same time or the 
same approximate period of time. 

The rate of commissions or brokerage fees paid by respondents to 
their most-favored buyers depends upon the ability of such buyers to 
secure treatment more favored than respondents accord other of their 
buyers. 

Respondents pay their buyers such commissions or brokerage fees, 
directly or indirectly, usually by (a) deducting or allowing from the 
invoice price of the canned sea-food products purchased, an amount 
customarily designated as commissions or brokerage fees, which 
amount is approximately equal to the commissions or brokerage fees 
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paid by the respondents to some of their brokers (as illustrated in. 
the first method); and (®) by remitting to the buyer by check, a 
sum designated as commissions or brokerage fees, which sum amounts 
to a definite percentage of the purchase price, usually from 2% per- 
cent to 5 percent of the purchase price of the commodity, which sum 
is paid by respondents as commissions or brokerage fees, only after 
such buyer has accepted and honored respondents’ draft for the 
purchase price. 

Contrary to the manner in which brokers operate (as described in 
method one above), such buyers are traders for profit, purchasing and 
reselling such canned sea-food products in their own names and for 
their own accounts, taking title to the canned sea-food products and 
assuming all risk incident to ownership. 

Such resales are not made at the prices, and on the terms dictated 
by respondents, but at the prices and on the terms determined by the 
buyer, who makes a profit or suffers a loss thereon, as the case may be. 

Said buyers pay the price of the canned sea-food products purchased 
from respondents as a condition precedent to delivery of such canned 
sea-food products by the carrier to them. If the canned sea-food 
products shipped by the respondents to the buyers are lost or damaged 
in transit, such buyers file claim with the carrier and collect damages 
from the carrier for their own accounts. 

Such buyers, upon receipt of such canned sea-food products from 
the respondents, warehouse them in their own warehouse or in public 
warehouses, and insure the products at their own expense and in their 
own names and for their own accounts against contingent loss or 
damage. Subsequently, some of said buyers pledge warehouse re- 
ceipts and insurance cortracts covering the canned sea-food products 
they have purchased from respondents as security for loans from 
banks. 

Some of said buyers, for taxation purposes, have treated their trans- 
actions with respondents as purchases and sales made for their own 
account. 

A representative, but by no means complete list of respondents’ buy- 
ing brokers or direct buyers, are: 


Britt-McKinney Co., Greenville, Frank D. Powers Co., Jackson- 


Spal OF ville, Fla. 
Haas-Guthman Co., Savannah, Southgate Brokerage Co., Norfolk, 
Ga. Va. 


C. B. Ponder Co., Atlanta, Ga. J. T. Jarrell Co., Little Rock, 
Davis Brokerage Co., Birming- Ark. 
ham, Ala. Spence-Tomlin Co., Albany, Ga. 
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Respondents’ buyers have not all purchased respondents’ canned 
sea-food products throughout the entire period since June 19, 1936. 
However, all such buyers have purchased substantial quantities of 
said products since said date. For example, Britt-McKinney Co., 
Haas-Guthman Co., and Davis Brokerage Co. purchased very sub- 
stantial quantities of respondents’ canned sea-food products through- 
out the period subsequent to January 1, 1939. Some or all of such 
buyers also purchased certain quantities of respondents’ canned sea- 
food products prior to said date. More specifically, Spence-Tomlin 
Co. purchased for their own account more than $30,000 worth of 
canned sea-food products from respondents for the 1-year period end- 
ing April 28, 1942, and have made substantial purchases since said date. 
During the same period, C. B. Ponder Co. also purchased for their 
own account more than $5,000 worth of respondents’ canned sea-food 
products, and also have made substantial purchases since said date. 

Par. 10. The respondents, since June 19, 1936, in connection with 
the sale of their canned sea-food products in said commerce, as afore- 
said, have been and are now paying, or granting, and have paid and 
granted, directly or indirectly, commissions, brokerage, or other com- 
pensation or allowances and discounts in lieu thereof, to buyers on their 
own purchases of respondents’ canned sea-food products. Such buy- 
ers have, as aforesaid, purchased respondents’ canned sea-food prod- 
ucts in their own names and for their own respective accounts for 
resale. 

Par. 11. The acts and practices of the respondents in promoting 
the sale of their canned sea-food products by paying to buyers, di- 
rectly or indirectly, commissions, brokerage, or other compensation 
or allowances or discounts in lieu thereof, as set forth above, are in 
violation of subsection (c) of section 2 of the Clayton Act, as amended. 


Report, Moprrrep Frnpin¢s As To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 
(the Clayton Act), as amended by the Robinson-Patman Act, ap. 
proved June 19, 1936 (15 U. S. C., Sec. 18), the Federal Trade 
Commission on November 25, 1946, issued and subsequently served 
its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the violation of subsection (c) 
of section 2 of the said Clayton Act, as amended. The respondents 
filed their joint answers to the complaint on January 18, 1947. There- 
after, on March 28, 1947, the Commission issued and subsequently 
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served upon the aforesaid respondents its amended complaint, charg- 
ing them with the violation of said subsection (c) of section 2 of the 
Clayton Act, as amended, and the respondents filed their joint answers 
to the amended complaint on April 30, 1947. A trial examiner of 
the Commission was duly designated and appointed to take testi- 
mony and receive evidence in the proceeding, and during a hearing 
held on July 29, 1947, for the purpose of receiving testimony, the 
trial examiner granted the respondents’ motion for leave to withdraw 
their answer to the amended complaint and to substitute therefor an 
amended answer admitting all the material allegations of the amended 
complaint, but stating that the practices charged as violative of the 
law had been discontinued. Said amended answer also waived all 
intervening procedure, including hearings as to the facts, the trial 
examiner’s report, the filing of briefs and oral argument before the 
Commission. Subsequently, the proceeding regularly came on for 
final consideration by the Commission upon the amended complaint 
and the amended answer thereto, and the Commission having duly 
considered the matter on January 12, 1948, made and issued its 
findings as to the facts and its conclusion drawn therefrom. 

Counsel in support of the complaint and counsel for the respond- 
ents having now submitted a stipulation to the effect that said findings 
as to the facts may be modified in certain respects pertaining to the 
period of time during which the record shows the respondents engaged 
in the practices complained of, and the Commission having considered 
the stipulation and the record herein and being of the opinion that 
said findings as to the facts should be modified nunc pro tune, the 
Commission makes this its modified findings as to the facts and its 
conclusion drawn therefrom, the same to be in lieu of its said original 
findings as to the facts and conclusion and to be effective as of the 
same date thereof, to wit, January 12, 1948: 


MODIFIED FINDINGS AS TO THE FACTS 


ParacrapH 1. (a) Respondent, New England Fish Co., is a 
corporation organized, existing, and doing business under the laws 
of the State of Maine, with its office and principal place of business 
located at 1723 Smith Tower, Seattle, Wash. Said respondent is 
engaged in the business of packing, selling, and distributing sea-food 
products, including canned salmon, canned tuna, and canned crab 
meat, hereinafter referred to as canned sea foods. This respondent 
owns and operates canneries in the towns of Orca, Chatham, Steam- 
boat Bay, and Ketchikan, in the Territory of Alaska, where salmon 
is packed, and in addition to sea foods packed in its own canneries 
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respondent corporation also buys such products from others for 
resale. 

(6) Respondent, Alvah L. Hager, is an individual residing in Van- 
couver, British Columbia. He is the principal stockholder of the New 
England Fish Co., and during the year 1945 served as president of said 
corporation. 

(ec) Respondent, David F. Choate, is an individual residing in 
Boston, Mass. He is one of the principal stockholders of the New 
England Fish Co., and during the year 1945 was one of the vice presi- 
dents of said corporation. 

(d) Respondent, James S. Eckman, is an individual residing in Van- 
couver, British Columbia. He is one of the principal stockholders of 
the New England Fish Co., and during the year 1945 served as one of 
the vice presidents of said corporation. 

(e) Respondent, Harold Synnestvedt, is an individual residing in 
Seattle, Wash. He is one of the principal stockholders of the New 
England Fish Co., and during the year 1945 served as one of the vice 
presidents of said corporation. 

(7) Respondent, William J. Rich, is an individual residing in Boston, 
Mass. He is one of the principal stockholders of the New England _ 
Fish Co., and during the year 1945 served as secretary of said 
corporation. 

These individual respondents, stmce June 19, 1936, have exercised 
and still exercise a substantial degree of authority and control over 
the business conducted by the corporate respondent, New England 
Fish Co., and said individual respondents formulate, control, and 
direct the distribution and sales policies of said corporate respondent. 
Said individual respondents, acting through the corporate respondent, 
are also engaged in the business of packing, selling, and distributing 
sea-food products. 

Par. 2. In the course and conduct of their business respondents sell 
and distribute their canned sea foods to purchasers located in various 
States of the United States, and respondents cause such products, when 
sold, to be shipped and transported from their place of business in 
Seattle, Wash., or from one of their various canneries, to purchasers 
thereof at their respective points of location in States other than the 
State of Washington. In the sale and distribution of their canned 
sea foods respondents maintain, and at all times mentioned herein have 
maintained, a constant course of trade and commerce in said products 
among and between the various States of the United States. 
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Par. 3. Respondents market a portion of their canned sea foods 
through intermediaries who act as respondents’ sales agents in negoti- 
ating the sale of their products and who are paid for such services 
brokerage fees or commissions in legitimate brokerage transactions. 
Such intermediaries customarily solicit and obtain orders for respond- 
ents’ canned sea foods at respondents’ prices and upon respondents’ 
terms, and transmit such purchase orders to the respondents, who 
thereafter invoice and ship the canned sea foods to the customers. 
Such intermediaries are not traders for profit, and they do not take 
title to or have any financial interest in the canned sea foods sold by 
them, except for their brokerage fees or commissions. This phase of 
respondents’ business operations is not involved in the present 
proceeding. 

Par. 4. In addition to selling through brokers or sales agents as 
aforesaid, respondents, since June 19, 1936, have also disposed of sub- 
stantial quantities of their canned sea foods to distributors of food 
products located at various points throughout the United States, who 
have obtained such products directly from the respondents in their 
own names and for their own accounts. These distributors are gen- 
erally known in the trade as buying brokers, and they ordinarily 
designate themselves as brokers, but they did not in their transactions 
with respondents function as brokers, and they are referred to here; 
inafter, for clarity, as direct purchasers. Among the direct purchasers 
to whom respondents since June 19, 1936, have sold their canned sea 
foods in substantial quantities are the following: Britt-McKinney Co., 
Greenville, S. C.; Haas-Guthman Co., Savannah, Ga.; C. B. Ponder 
Co., Atlanta, Ga.; Davis Brokerage Co., Birmingham, Ala.; Frank D. 
Powers Co., Jacksonville, Fla.; Southgate Brokerage Co., Norfolk, 
Va., J. T. Jarrell Co., Little Rock, Ark., and Spence-Tomlin Co., 
Albany, Ga. 

Par. 5. It has been respondents’ practice, upon receiving orders for 
canned sea foods from the purchasers named in paragraph 4, and 
from others, to fill the orders by shipping the products ordered directly 
to the purchasers. Such purchasers during the 1942 marketing season 
and prior thereto paid the price of the canned sea foods purchased 
as a condition precedent to delivery. When the products which were 
shipped to them were lost or damaged in transit, the purchasers filed 
claims against the carriers and collected damages for their own ac- 
counts. The purchasers, upon receiving the goods, warehoused such 
goods in their own or in public warehouses. They insured the mer- 
chandise in their own names and at their own expense against con- 
tingent loss or damage, at times pledged the public warehouse recéipts 
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and insurance contracts as collateral for loans, and they resold the 
products in their own names and for their own accounts at such prices 
and upon such terms of sale as they desired, sometimes reaping a profit 
and at other times sustaining a loss on the transaction. 

Par. 6. In connection with the direct sales in commerce of canned 
sea foods as described in paragraphs 4 and 5 hereof, it has been the 
practice of respondents to grant and allow, and respondents have 
granted and allowed, to the purchasers of such products brokerage 
fees or commissions. The amounts of such brokerage fees or com- 
missigns paid to such direct purchasers have ranged from approx- 
imately 214 percent to approximately 5 percent of the sales price 
of the canned sea foods sold. The payments or allowances have usually 
been made by (1) deducting, or allowing such an amount to be de-— 
ducted, from the invoice price of the canned sea foods sold; or by 
(2) remitting such amount to the purchaser by check after the pur- 
chaser had accepted and honored the respondents’ draft for the pur- 
chase price of the canned sea foods sold. 


CONCLUSION 


The paying and granting by respondents herein, under the circum- 
stances and in the manner aforesaid, of brokerage fees, commissions, 
or allowances in lieu thereof, to purchasers of sea-food products on 
purchases for their own accounts, constituted violations by respond- 
ents of subsection (c) of section 2 of the Clayton Act, as amended. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission and the amended 
answer of the respondents, which answer admits the material allega- 
tions of fact set forth in said amended complaint and waives all in- 
tervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of subsection (c) 
of section 2 of an act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by the Robinson-Patman Act, approved June 19, 1936 (15 
U.S. C. Sec. 13) : 

It is ordered, That the respondents New England Fish Co., a cor- 
poration, and its officers, and Alvah L. Hager, David F’. Choate, James 
S. Eckman, Harald Synnestvedt, and William J. Rich, individually, 
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and as officers of said corporation, and respondents’ agents, represent- 
atives, and employees, directly or through any corporate or other de- 
vice, in connection with the sale of sea-food products or other 
merchandise in commerce, as commerce is defined in the aforesaid 
Clayton Act, as amended, do forthwith cease and desist from: 

Paying or granting, directly or indirectly, to any purchaser, any- 
thing of value as brokerage, or any commission, compensation, allow- 
ance, or discount in lieu thereof, upon purchases made for such 
purchaser’s own account; 

It is further ordered, That the respondents shall, within 60,days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In Toe Marrer or 
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COMPLAINT, FINDINGS, ORDER, OPINION OF THE COMMISSION, AND OPINION 
DISSENTING IN PART AND CONCURRING IN PART, IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, 
AND OF SUBSEC. (a) OF SEC. 2, AND SEC. 3, OF AN ACT OF CONGRESS AP- 
PROVED OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED 
JUNE 19, 1936 


Docket 4920. Complaint, Feb. 23, 1943—Decision, Jan. 14, 1948 


Section 2 (b) of the Clayton Act, as stated in Federal Trade Commission v. 
Staley Mfg. Co., 324 U. 8. 746, at 753, “does not concern itself with pricing 
systems or even with all the seller’s discriminatory prices to buyers. This 
section speaks only of the seller’s ‘lower’ price and of that only to the extent 
that it is made ‘in good faith to meet an equally low price of a competitor.’ 
The act thus places emphasis on individual competitive situations rather 
than upon a general system of competition.’’ Accordingly, the defense is 
not available as a justification either for a challenged practice of allowing 
off-scale prices, or for certain prices, challenged as unlawfully discrimina- 
tory, aS made available by certain quantity brackets and not shown as 
justified by differences in cost of manufacture, sale, or delivery resulting 
from the differing quantities in which the products involved are sold or 
delivered to purchasers. 


Cost studies of the sort involved in an effort to justify quantity price differentials, 
based upon annual quantity purchases graduated according to various 
brackets, and challenged as unlawfully discriminatory under the provisions 
of section 2 (a) of the Clayton Act as amended by the Robinson-Patman 
Act, ordinarily do not afford precise accuracy, but must necessarily embrace 
a number of conjectural factors and allocations, and there is inherent in 
them a reasonable margin of allowable error. Where they are made in 
good faith and in accordance with sound accounting principles, they should 
be given a very great weight, and a respondent in such a proceeding, whose 
burden under the act is very great, should have a liberal measure of con- 
sideration when it becomes apparent that it has made sincere and extensive 
efforts to discharge that burden. 


As respects attempted cost justifications of quantity price differentials based 
upon annual quantity purchases graduated according to various brackets, 
and the contention that there is necessarily a failure of cost justification 
where the quantities purchased by two competing customers at applicable 
price differentials are nearly the same, with one being just below and the 
other being at or slightly above the minimum quantity for a particular 
bracket, the argument may be persuasive in a case where such a situation 
is actually shown and where there is some indication that it is a matter 
of competitive importance. Any annual quantity system of pricing is vul- 
nerable to such an argument and it may be controlling where it has practical 
aspects, but where it is purely theoretical it does not constitute a satisfactory 
basis for disallowing the whole effort at cost justification. 
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If a method of selling and pricing involves practical difficulties which make it 
hard to comply with the requirements of section 2 (a) of the act prohibiting 
discriminations in price as therein set out, such as the practice of a respond- 
ent of entering into annual contracts with its customers at the beginning of 
a year, based on past experience, such difficulties must be held to constitute 
a calculated risk, since the respondent voluntarily chose its method of 
selling and pricing. Thus instances in which certain bracket prices were 
granted to certain customers who did not purchase the quantities required 
under its schedule for such prices, and thereby secured a differential not 
shown as justified by the cost study, due to a respondent’s said practice 
of entering into annual contracts with its customer at the beginning of 
a year based on past experience, without increasing the contract price if 
the customer failed to purchase the quantity provided for in the contract, 
so that said sales were at off-scale prices, while giving the customer a lower 
price in the event his purchases exceeded the contract quantity and qualified 
him therefor under the next bracket by means of retroactive discounts or 
otherwise, cannot be justified on the ground that said practice with respect 
to annual contracts and the subsequent price procedure with respect thereto, 
is a business necessity, since it is impossible to determine at the beginning 
of the year the unusual factors which may adversely affect the quantity of 
a customer’s purchases, and it would be prohibitively difficult to require a 
customer during the year to adjust the price upward. While from a practical 
standpoint such is no doubt a valid and sufficient reason to such a respond- 
ent, it is the respondent’s responsibility, in spite of such practical difficulties, 
to comply with the law. Otherwise, the seller could set up a schedule of 
annual quantity prices, justify the differentials, and then sell freely to 
favored customers at off-scale prices so long as the customer agreed in 
advance to buy the quantities required for the prices made to them—a basis 
upon which the law could not be effectively applied. 


When price differentials of an established schedule reach a point where they 
cannot be justified by cost differences, it is unsound and inconsistent to urge 
that they then become prices, having in mind the saving proviso of section 
2 (b) of the Clayton Act as amended by the Robinson-Patman Act, which 
have been made in good faith to meet equally low or lower prices of competi- 
tors simply because they may not be lower than competitors’ prices. To 
accept Such a proposition would mean that any seller of a commodity which 
generally sells at a premium price might freely discriminate among its 
customers so long as it did not undercut the prices of competitors. Such 
an interpretation would make the Act largely unworkable and would, to a 
substantial extent, defeat its objectives. 


Annual quantity prices tend to encourage customers to concentrate their pur- 
chases with a single source of supply rather than to distribute their business 
among competitors. Thus when a prospective purchaser sees that his total 
requirements, if concentrated with the concern offering the same, will entitle 
him to a certain favorable bracket price, but, if divided among other sources 
of supply, may secure him a price in less favorable brackets, the competitive 
tendency of the discriminatory higher bracket price is apparent. The very 
nature of quantity price differentials, indeed, is to divert business to the 
seller granting such differentials, and, insofar as they cannot be justified, 
by cost differences or otherwise defended, any substantial injury to competi- 
tion due to them falls within the ban of the act. 
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The contention that challenged discriminatory prices have not resulted in injury 
to competition within the meaning of the act, in that, as asserted, the relative 
position of a respondent in the industry has become distinctly less favorable 
and that, accordingly, the practices with which it is charged have not sup- 
Stantially lessened competition or tended to create a monopoly, cannot be 
accepted, since the law does not permit one to resort to unfair or discrimina- 
tory practices in order to maintain a competitive position in the industry, 
and if use of unfair or discriminatory practices substantially interferes with 
or impedes the progress or growth of competitors, there has been a substan- 
tial injury to or lessening of competition within the meaning of the law. 


The contention as respects the effect of certain challenged discriminatory prices 
for a component part of a finished product, that various other parts, made 
and sold by other producers, and subject likewise to volume discounts, enter 
into said finished product, and that accordingly the proper place in the 
competitive picture cannot be traced with certainty as respects the effect of 
the discriminatory prices of the part first referred to, cannot be accepted since, 
while each seller of the component parts concerned who may have con- 
tributed to the aggregate price or cost advantages obtained by the favored 
manufacturers of the finished product is, in part, responsible for the aggre- 
gate competitive result, the fact that the whole competitive effect cannot 
be traced to the respondent concerned alone, does not relieve such respondent 
of its share of responsibility for advantages thus conferred, which may be 
refiected in the competition of selling the finished products, either in lower 
prices, more extensive advertising, better service to customers, more effective 
selling methods, or improved quality, or in a combination of such potent 
competitive factors. 


AS respects the competitive effect of selling a certain part, component of a 
finished product, at discriminatory prices, and the contention that other 
parts are available to manufacturers of the finished product at lower prices, 
and that, therefore, said prices do not injure competition among such manu- 
facturers, said contention cannot be accepted where there is a substantial 
demand for the part concerned, and where, in order to be competitive, manu- 
facturers of the finished product must be able to sepply said part, which, 
since dealers frequently request it for the finished product, manufacturers 
must buy at the prices charged therefor, while still competing with other 
manufacturers for the dealer’s business, so that, where competitive manu- 
facturers receive discriminatory prices from the seller of such part, competi- 
tion between the manufacturers for the dealer’s business may be very sub- 
stantially affected. 


In an opinion and decision of the Commission with respect to certain discrimina- 
tions and competitive effects which resulted from the lower prices granted 
to some buyers than to others, such references could just as well have been 
to the discriminations and competitive effects which resulted from the 
higher prices being charged some buyers than others. And, as respects the 
order issued with respect to the unlawful discriminations found, it is neither 
its intent nor effect to prevent or restrain respondent from reducing prices to 
the trade or to consumers, since the order which directs respondent to cease 
and desist from discriminating in prices, as the result of proceedings involy- 
ing unlawful discriminations in price, may be complied with through elimi- 
nating the discriminations by reducing the respondent’s high prices as well 


354 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 44 F.T. C. 


as by increasing its low prices. The Commission, aS respects such matters, 
has no authority or desire to intrude in the field of price control either by 
enhancement, curtailment or stabilization, and its effort is not directed to 
that end. The law does require, however, that the discriminations be 
eliminated, and, while the Commission thinks the requirement sound, and 
one which yields results of great benefit to the trade and to consumers, it is 
its obligation, regardless of its choice of economic philosophies, to enforce it. 


Where a corporation which (1) was engaged in the manufacture and interstate 
sale and distribution of automatic temperature controls for domestic oil 
burners of the gun and rotary type, sold usually in sets of three units con- 
sisting of the primary control—essential element in every oil burner installa- 
tion of said type—limit control, and a room thermostat; (2) since its 
organization in 1927, as a result of a combination of two prior companies, 
made and sold the greater part of all such controls used in the United States, 
and in 1939, 1940, and 1941 sold about 60 percent of the total number sold 
annually to manufacturers of oil burners, and to wholesalers, contractors, 
and dealers in such burners and-in such controls; (3) from 1936 to 1941 
entered into annual contracts with more than 50 percent of all the manu- 
facturers of oil burners within the United States for the purchase of sets 
or units of such automatic temperature controls; (4) owned and con- 
trolled many of the patents relating to primary controls, and sold its controls 
in competition with the products of competitors, many of which were inter- 
changeable with its own said products; and (5) had developed a large 
customer demand for and public acceptance of its said products through 
extensive advertising, including the expenditure in national advertising 
of nearly $4,000,000 since its formation in 1927, and was thereby enabled 
at all times to sell the same at prices higher than those charged by its 
competitors, and manufacturers of oil burners in many instances charged 
from $2.50 to $5 more for burners equipped with its automatic controls than 
for the same burners equipped with those of its competitors; 

In entering into written agreements with its customer manufacturers of domes- 
tic oil burners for the purchase of controls in sets (consisting of a thermo- 
stat, a limit contrel, and a primary control) at a combination price per 
set, customarily prepared on a calendar-year basis and submitted in Decem- 
ber for the following year— 

(a) Included provisions which required the purchaser to purchase at least 90 
percent aS many room thermostats and 100 percent as many limit controls 
as primary controls, and thereby in effect contracted for the sale of goods 
on the condition and with the agreement and understanding, that such oil 
burner manufacturers should not use or deal in automatic temperature 
controls of its competitors ; “i 

With tendency to induce a substantial number of manufacturers of such burners 
to purchase from it all or substantially all of their requirements of thermo- 
stats and limit controls, used with its primary controls ; and with result that 
its competitors were prevented from selling thermostats and limit controls 
in substantial quantities to such customers purchasing primary controls 
from it; and there was a tendency to deprive purchasers and the general 
public of the benefit of free and active competition in the manufacture and 
sale of such products; said provisions operated, through use of the primary 
control as a gage for determining the number of sets a customer would 
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agree to purchase, to preclude the sale of limit controls by competitors to 
Such manufacturers under contract with it, at least to the extent of the 
number of primary controls purchased by them, and confined the sale of 
thermostats by competitors to its contract customers to one tenth of the 
quantity of primary controls which they purchased from it; and 

Effects of which contracts, by reason of its dominant position in the sale and 
distribution of such controls, and the number of contracts negotiated by it, 
were substantially to lessen competition and tend to create a monopoly in 
it of automatic temperature controls; 

Held, That such acts and practices constituted unfair methods of competition 
in commerce, within the intent and meaning of section 5 of the Federal 
Trade Commission Act, and a violation of the provisions of section 3 of 
the Clayton Act; and 

Where said corporation, (1) owner of the Freeman patent No. 1,813,782 covering 
systems of hot air furnace control, in which, upon rise in the temperature 
of a furnace or like heating device, the source of heat was reduced or 
shut down but the blower or other circulating means was permitted to oper- 
ate and, upon fall of temperature, said blower or device was stopped but 
the source of heat permitted to heat the furnace or other heating device; 
and (2) exclusive licensee of the Cross patent No. 1,758,146, which was a 
combination or system patent composed of three main elements; namely, a 
motor-driven stoker, a room thermostat, and a combustion stoker switch— 

(0) Granted, under threat of infringement suit if necessary, license to certain 
of its competitors under said Freeman patent, to make, use and sell a 
combination furnace control (defined as a thermostatic switch specially 
designed for carrying out the system of said patent to control the fan and 
limit circuits), use of which carried with it a license for one installation 
employing the sequence of operation of said patent; provided that a royalty 
of 25 cents be paid on each said control sold by the licensee; required that 
the licensee maintain certain specified minimum selling prices for the com- 
bination furnace controls sold; and granted said license on the express 
condition that the licensee would sell said controls only at prices and on 
terms not more favorable to the customer than those fixed by it for its 
own products embodying the invention covered by said license agreement ; 
and 

(c) Granted a license to the purchaser of its combination stoker switch (an un- 
patented article necessary for installations under the Cross patent system. 
which was among the controls made and sold by it) to install the Cross 
system of furnace control, which it did not itself manufacture or install, and 
thereby precluded the use of combination stoker switches as an element in 
the assembly covered by said Cross patent unless such switches were made 
by it and purchased from it or from its sublicensees ; 

With tendency and capacity, through said acts, whereby competition in the 
sale of unpatented combustio. stoker switches and “combination furnace 
controls” was sought to be controlled through an extension of the patents 
to embrace unpatented devices, as held in the Mercoid Supreme Court cases, 
to restrain, restrict, and lessen competition in the manufacture and sale of 
controls in heating systems employing the Cross or Freeman combination of 
controls: 

Held, That its said acts and practices—in attempting to require users of the 
furnace-control system under the Cross patent to purchase automatic stoker 
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switches for use in said system only from it, and to exclude competitors 
from supplying combination furnace controls for use in systems covered by 
the Freeman patent unless such competitors held a sublicense from it, paid 
it a royalty on each combination furnace control sold, and maintained prices 
for such controls established by it—had a tendency and capacity to restrain, 
restrict, and lessen competition in the manufacture and sale of controls in 
heating systems employing the Cross and Freeman combination of controls, 
and constituted unfair methods of competition in commerce; and, 


Where said corporation, in the course and conduct of its business since June 19, 


(ad) 


1936, in connection with the sale and distribution of its automatic tempera- 
ture controls— 

Discriminated in price between different purchasers buying its automatic 
temperature controls by selling the same to some at lower prices than it sold 
controls of like grade and quality to others competitively engaged therewith, 
in that the differences in price per set, as based upon the annual volumes of 
sets purchased or agreed to be purchased by an oil-burner manufacturer, and 
the schedules of quantity brackets set up by it and the prices assigned there- 
to, were not shown, as respects the three larger brackets, to be justified by 
reason of differences in the cost of manufacture, sale, or delivery resulting 
from different methods or quantities in which the controls were sold or 
delivered to its various oil burner manufacturer customers; nor, aS respects 
some of the total number of accounts thus favored, as justified by prices made 
to meet competition ; 


With the result that oil-burner manufacturers who received the benefit of the 


(e) 


(f) 


various discriminatory prices, discounts, or rebates granted by it had a 
substantial advantage in selling oil burners equipped with its controls, in 
competition with purchasers who did not receive such benefits and were 
obliged to pay its higher cost bracket price, and who were compelled either 
to sell at competitive prices and so reduce their possible profits by the 
amounts of discriminations against them, or to attempt to sell at higher 
prices than the favored customers charged, with resulting inability to secure 
business and a reduction in the volume of their sales; customers who paid a 
higher price under said method of selling were discriminated against with 
respect to customers who paid a lower price, and latter were correspondingly 
favored as against the others; and with capacity and tendency to induce the 
purchase of its controls by oil burner manufacturers, and with effect of 
diverting trade to it from its competitors, to the substantial injury of com- 
petition in the sale and distribution of such controls in commerce; 
Discriminated also in price through “off-scale sales’ to various customers 
in that such sales were made to a customer at a bracket price lower than 
he was entitled to by reason of the quantity purchased by him, and dis- 
criminated thereby in his favor as against other customers who were paying 
a higher price, including those who were in fact purchasing as many controls 
as such off-scale customer, but who were not granted the same differentials, 
which were not shown as justified by differences in cost due to differences 
in cost of manufacture, sale, or delivery resulting from the differing quan- 
tities in which said controls were sold or delivered to such off-scale pur- 
chasers, or as justified to meet specific competition ; and 

Further discriminated in price through so-called dual transactions in which 
it allowed an oil-burner manufacturer to count for bracket price purposes, 
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in addition to his own purchases, automatic temperature controls purchased 
by his furnace-manufacturer customer, to whom he had supplied the oil 
burner without controls, and thereby received the benefit of a lower price 
bracket to which, on the basis of his own purchases alone, he was not entitled, 
and which was not justified by cost study referred to: 


Held, That such discriminations in price, as above set forth, constituted viola- 


tions of subsection (a) of section 2 of an act of Congress approved October 
15, 1914, as amended by an act approved June 19, 1936. 


Ina proceeding in which the complaint charged, among other things, that re- 


spondent—which, during the period concerned, made and sold about 60 
percent of the total number of automatic temperature controls used in 
connection with oil burners of the pressure and rotary types for domestic 
heating plants—in selling its controls in sets of three units consisting of 
a thermostat, a limit control, and a primary control, entered into annual 
contracts with manufacturers of oil burners or furnaces which provided 
in part that the purchaser would buy at least 90 percent as many room 
thermostats and 100 percent as many limit controls as primary controls, 
or which contained substantially similar provisions, and in some cases 
contained provisions which required its customers to buy its controls ex- 
clusively or which limited the extent to which they might buy controls from 
its competitors; and in which proceeding the evidence disclosed that a 
number of contracts entered into by it with its manufacturer customers near 
the end of 1936, for 1937 business, required such customers to purchase 
at least 95 percent of their control requirements from it, but in which 
it further appeared that said contracts, on advice of counsel, were amended 
on January 28, 1987, by deleting said provision, and its customers advised 
that they were not bound thereby; that the provision never had any sub- 
stantial effect and was not repeated, and that it was abandoned by said 
respondent in recognition of its illegality and there was no reason to 
believe that it would be resumed: the order accordingly included no pro- 
hibition with respect thereto. 


In said proceeding in which respondent manufacturer conceded that the provi- 


sion of its contracts requiring customers to purchase from it as many limit 
controls as primary controls, was improper, but contended that it should 
not be prohibited from requiring its customers to purchase from it 90 percent 
as many thermostats as primary controls in order to require the use of 
its thermostats exclusively with its primary controls, for the reason that 
its said products differed from those of its competitors in certain scien- 
tifically important respects and were designed to operate together, and 
that it was inefficient and dangerous to use its primary controls in the same 
installation with thermostats of other makes; but in which it was stipulated, 
among other things, that thermostats and limit controls of the proper type 
made and sold by a number of competitors of respondent manufacturer 
could be and were satisfactorily and safely used by manufacturers of oil 
burners, furnace manufacturers, and contractors, interchangeably for 
thermostats and controls of the same type as respondent’s, on installations 
where respondent’s primary controls were used—said provision being also 
supported by evidence appearing elsewhere in the record: 


The Commission was of the opinion that oil-burner manufacturers should be 


left free to judge for themselves in an atmosphere of competition whether 
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or not thermostats of one manufacturer would work with the primary con- 
trols of another (Thompson Manufacturing Co. v. Federal Trade Commission, 
150 F. (2d) 952; United Shoe Machinery Corp. v. U. S., 258 U. 8. 451; and 
International Business Machines Corp. vy. U. S., 298 U. S. 131); and that, 
since the use of proper type thermostats and primary controls of different 
makes in the same installation was safe, it must leave for local regulation 
any problem of hazardous conditions which might result from the improper 
mixing of controls. 


As respects the fact that the annual contracts with oil-burner manufacturers 
contained a blank space intended for the insertion of the number of sets 
of controls which the manufacturer agreed to buy from the respondent during 
the life of the contract, and which, in some of the 1937 and 1938 contracts, 
earried the swords “season’s requirements” or “estimated requirements” in 
lieu of specific number ; and the argument, on the one hand, that such language 
committed the oil-burner manufacturer to purchase all of its automatic 
control requirements during the life of the contract, from the respondent, 
and, on the other, that it committed the oil-burner manufacturer to purchase 
from respondent only that number of respondent’s controls which the customer 
might need during the season and did not limit the right of the customer to 
purchase controls from others; and the fact that it further appeared that 
respondent apparently recognized the questionable nature of such language 
and discontinued its use; it did not Seem necessary to include in the order 
any specific prohibition with respect to the point. 


In said proceeding in which said respondent was charged with misuse of two 
system patents; namely, the Freeman patent and the Cross patent, in that 
under the former it authorized the use of the furnace-control system covered 
thereby on the condition, agreement, or understanding that only automatic 
stoker switches made or sold by it should be used in such combination, and 
in that under the latter it authorized the use of the furance-control system 
covered by said latter patent on the condition, agreement, or understanding 
that the combination furnace control or any other control used in such 
system be sold at the price established by it, and thus through its use of 
system patents undertook to require the purchase from it of any unpatented 
control used in said systems, and required the maintenance of prices estab- 
lished by it for an unpatented control; and in which, following two Supreme 
Court decisions, as a result of private litigation, which held unlawful such 
practices (i. e., Mercoid Corp. v. Mid-Continent Investment Co. and Minne- 
apolis-Honeywell Regulator Co., 320 U. S. 661, and Mercoid Corp. v. Minne- 
apolis-Honeywell Regulator Co., 320 U. S. 680) respondent urged without 
contradiction that it promptly terminated all of its agreements of every kind 
involving the two patents, and that all of the practices condemned by the 
Supreme Court had been eliminated by it and were not then being carried 
on in any way: the allegations of the complaint with respect to such practices 
were sustained by the record, and the practices were accordingly prohibited 
by the order. Such unfair practices, as involved in the misuse of the patents, 
while redressable in the courts by private litigants, also substantially affected 
the public, and the scope and effect of the decisions of the Supreme Court, 
which, as aforesaid, were in private litigation, may not easily be appraised 
as respects the correction of such practices insofar as they may affect parties 
not involved in said proceedings. To the extent that there is no intention to 
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resume the practices, or insofar as they are restrained by the decisions of the 
courts, the prohibitions of the order with respect thereto constitute no burden 
or penalty on respondent. To the extent, however, that the practices may 
be resumed in a form which will not be reached by the decision of the court, 
the prohibitions of the order afford a measure of protection and assurance to 
the public which could otherwise be obtained only by instituting a new pro- 
ceeding when warranted by future developments, with its consequent delays 
and costs. 


With respect to competitive effects involved, the trial examiner was’ in error in 


concluding that the price discriminations given by the respondent had not 
tended to substantially lessen, injure, prevent, or destroy competition between 
respondent’s customers, and said conclusion was not supported by the greater 
weight of the evidence in the record. The great majority of automatic tem- 
perature controls for domestic oil burners sold by the respondent were pur- 
chased by oil-burner manufacturers. Since a set of temperature controls 
represents the largest single item of cost among the various parts of a 
finished oil burner, changes in the price of controls to oil-burner manufac- 
turers resulted in many instances in corresponding changes in the price of 
completed oil burners and necessarily affected sales and profits. Further- 
more, oil-burner manufacturers testified that the question of price was im- 
portant in the purchase of automatic temperture controls and that they had 
lost business to competitors, including a certain one who enjoyed lower 
eontrol prices from respondent, although the exact volume of such lost 
business could not be calculated. 


In said proceeding in which the differentials made available through seven 


quantity brackets based on annual purchases made or contracted for, were 
challenged as unlawfully discriminatory, and in which respondent submitted 
a study of costs prepared by a recognized accounting firm, and also a supple- 
mental study, the Commission found, based upon such cost studies and the 
testimony in connection therewith, that the quantity prices included in the 
first four brackets made due allowance for differences in cost of manufacture, 
sale, or delivery resulting from the differing quantities in which respondent’s 
automatic temperature controls were sold or delivered to purchasers, but 
that respondent’s price differences based upon quantity purchases under its 
other three, or top, price brackets were not shown as thus justified. 


In reaching its decision with respect to certain price differentials to manufac. 


turers based upon annual quantity purchases graduated according to seven 
brackets, with each bracket progressively based on a larger quantity and 
reflecting a lower price, and challenged as unlawfully discriminatory under 
section 2 (a) of the Clayton Act as amended by the Robinson-Patman Act, 
that the price differentials based on the first four brackets had been justified 
by certain cost studies submitted by the respondent, but that the price dif- 
ferentials based on the last three brackets had not been justified by cost dif- 
ferences, the Commission recognized certain practical difficulties in the case 
and gave effect to certain general considerations. Thus in the instant case 
the study in question was made by an independent firm of accountants and 
auditors, and was apparently made with considerable care and great par- 
ticularity of detail, and, although basic questions might properly be raised 
with respect to the soundness of certain of the procedures and allocations 
upon which the cost differentials were determined, respondent’s effort repre- 
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sented a fair and objective study of the problem which was probably done as 
well as it could be done under the circumstances. Accordingly, the Commis- 
sion accepted the results of the cost study as fairly reflecting respondent’s 
cost differentials within a reasonable margin of error. 


As regards the fact that the three upper quantity brackets in respondent’s 
schedule of seven quantity brackets based on annual purchases, were not 
justified by the cost study submitted by respondent and accepted by the 
Commission for the purposes of the case, and respondent’s contention that 
the price differentials in question were based on meeting in good faith the 
lower prices of competitors—urging in that connection that the competition 
for the business of the manufacturers who purchased in small volume and 
paid the higher prices was not as severe as it was for that of those who 
purchased in larger volume, as to which there was the keenest competition 
throughout the period covered by the case so that it had to reduce its prices 
to customers in the three lowest price brackets in order to keep its share of 
their business—it appeared that competitors were offering lower prices to 
comparable accounts; no instance was shown in which respondent actually 
undercut competitors’ prices; and that its prices in the three lowest price 
brackets did not represent price brackets made in particular instances to 
meet. competitors’ prices, but reflected progressive reductions in a compre- 
hensive price schedule based on increased quantity purchases; constituted 
prices probably established to obtain the business of the larger oil-burner 
and furnace manufacturers, which they were largely effective in doing; 
represented no sharp departure from its general pricing policy; were estab- 
lished with knowledge of the price levels of its competitors and undoubtedly 
influenced thereby; and reflected the higher premium prices over its com- 
petitors’ which respondent was able to secure by reason of the large cus- 
tomer demand for and public acceptance of its controls: the Commission 
was of the opinion that with these brackets, as in the ease of its defense 
of off-scale prices with the other lower quantity brackets, respondent had not 
met the good faith requirements of section 2 (b) of the act. 


As respects respondent’s contention that its discriminatory prices based on annual 
quantity brackets, witr their inherent adverse competitive tendency, had 
not resulted in injury to competition, competitive effects of said discrimina- 
tory prices on other manufacturers of controls were persuasively indicated 
by respondent’s own argument that said prices were made to meet competi- 
tion. Said argument showed that said prices were made to retain the 
business of certain customers or to secure the business of others, and that 
they were largely successful in doing so; and it was clear from the record 
that competition was adversely affected to a substantial extent, and that 
business was held by or diverted to respondent from its competitors by 
said discriminatory prices and unfair practices. 


As respects the contention, with regard to adverse effect on competition among 
respondent’s customers as a result of its discriminatory prices, that the prices 
of oil burners vary as much as $60 per burner among the various manufac- 
turers, that frequently the highest prices are charged by manufacturers who 
paid respondent’s lowest prices for controls, that oil-burner manufacturers 
also purchase other parts such as motors, pumps, ete., which are subject 
likewise to volume discount, and that, accordingly, effect on competition 
among such manufacturers cannot be traced with certainty; the fact that 
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the whole competitive effect cannot be traced to respondent does not relieve 
it of its share of responsibility, which appears to have been real and sub- 
stantial, the record showing that automatic controls are the most important 
single item of cost of any of the components involved in the manufacture 
of oil burners. 


Likewise, in said connection, the argument cannot prevail that other controls 
were available to oil burner manufacturers at lowef prices, since it appeared 
that there was substantial demand for respondent’s controls, and that, in 
order to be competitive, manufacturers of furnaces and oil burners had to 
be able to supply them. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. Everett F. Haycraft and Mr. Lewis F. Depro for the Com- 
mission. 

Cravath, Swaine & Moore, of New York City and Washington, D. C., 
and Bair & Freeman, of Chicago, Ill., for respondent. 


CoMPLAINT 


COUNT I 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Minneapolis-Honey- 
well Regulator Co., hereinafter referred to as respondent, has violated 
the provisions of section 5 of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: A, 

ParacrapH 1. Respondent, Minneapolis-Honeywell Regulator Co., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of Delaware, with its general office and principal 
place of business at 2747 Fourth Avenue, South, in the city of Minne- 
apolis, State of Minnesota. It is now and for more than 3 years last 
past has been engaged in the manufacture of automatic temperature 
controls for oil-, gas-, and coal-heating plants and industrial operations 
- and in the sale thereof principally to oil-burner manufacturers and also 
to jobbers, wholesalers, and dealers in oil-burner equipment located 
throughout the several States of the United States, the territories 
thereof, and in the District of Columbia, causing said products, when 
sold, to be transported from the places of manufacture in the States of 
Minnesota, Indiana, Pennsylvania, and through distribution points in 
other States of the United States, to the purchasers thereof located in 
States other than the States of manufacture. There is now, and has 
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been for more than 3 years last past, a constant current of trade and 
commerce in said products between and among the various States of 
the United States, the territories thereof and in the District of 
Columbia. 

The said respondent is the principal manufacturer of automatic 
temperature controls in the United States, the total volume of sales of 
éaid products by the said respondent, annually, during the past 3 years, 
constituting more than 60 percent of the total number of automatic 

temperature controls sold annually in the United States to burner 
manufacturers for domestic heating plants and to contractors and 
dealers in domestic automatic heating equipment. The respondent in 
the sale of automatic temperature controls as aforesaid, has entered 
into and now has in effect annual contracts or agreements with manu- 
facturers of oil burners for domestic heating plants for a number of 
sets and units of automatic temperature controls equal to approxi- 
mately the manufacturers’ annual requirements of such products, and 
the number of oil burner manufacturers having such contracts with 
said respondent has constituted for more than 3 years last past, and 
now constitutes a majority of all the manufacturers of 011 burners for 
domestic plants within the United States. 

In the course and conduct of its said business as herein described, 
respondent has been for more than 8 years last past and now is in 
substantial competition in the sale of automatic temperature controls 
in commerce between and among the various States of the United 
States, the territories, thereof, and in the District of Columbia, with 
approximately six other corporations, persons, firms, and partnerships. 

Par. 2. In the automatic operation of a domestic oil burner, three 
types of controls are required and used and are usually, but not nec- 
essarily sold in sets consisting of (1) a thermostat which is placed 
in the room or space to be heated, (2) a limit control which is a device 
placed on the heating plant to control the temperature or pressure 
in the heating plant, such as aerostat for hot air heating plants, aqua- 
stat for hot water heating plants and vaporstat for vapor heating 
plants, and (8) a primary control which controls the cycle of opera- . 
tion of the automatic burner so as to prevent an explosion, such as a 
protectorelay. Some domestic oil-burner manufacturers, in addition, 
equip their domestic oil burners with a fan control, the fan being 
operated as an extra limit control. Many domestic oil burner manu- 
facturers, particularly those who also manufacture furnaces, purchase 
several thermostats and primary controls, using them as zone controls 
in the heating of large spaces. 
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The primary control sometimes referred to as a combustion control, 
a master control, or a safety control is an essential element in every 
domestic oil burner installation. The respondent owns or controls 
most of the existing patents on said primary controls (protectorelay) 
but there are many thermostats and limit controls being manufactured 
and sold by said competitors of respondent which could be and are 
satisfactorily and safely used by oil burner manufacturers, furnace 
manutacturers, and contractors interchangeably with the thermostats 
and limit controls manufactured and sold by the respondent. 

Par. 3. Respondent in the course and conduct of its said business 
as hereinbefore described in the year 1936 and prior thereto entered 
into, or attempted to enter into, written agreements with all its do- 
mestic oil burner manufacturer customers under the terms of which 
the purchaser is obligated to purchase his requirements of automatic 
temperature controls from the respondent, said controls to be pur- 
chased in sets consisting of one thermostat, one limit control and one 
primary control at a combination price per set. Said agreements 
contained the following provisions: 

It is specifically agreed that other control equipment is not to be considered 
as part of a set within the terms of this contract because the Company’s costs 
are figured to cover a complete set of controls and the following break-down prices 
are purely for enforcing purposes. It is agreed that the purchasers’ yearly pur- 
chases will consist of at least 90% as many thermostats and 100% (but at the 
company’s option not more than 125%) as many limit controls as primary con- 
trols. * * * The purchaser agrees that at least 95% of his control require- 
ments consisting of thermostats, primary controls and limiting devices will be 
purchased from the company. 

Beginning in January 1937, the respondent discontinued the fore- 
going provision with respect to the 95 percent of the customer’s control 
requirements in its contracts with its domestic oil-burner manufac- 
turer customers, and since that time has not entered into contracts 
with its domestic oil burner manufacturer customers containing said 
provision. 

The respondent in the year 1939 and in subsequent years in all such 
agreements with its domestic oil-burner manufacturer customers has 
included similar set prices with the following provision : 

The Company agrees to sell, and the Purchaser agrees to purchase, subject 
to the reservations hereinafter named, during the life of this contract * * * 
sets or more of the Company’s automatic temperature controls. Because the 
Company’s thermostats and primary controls are specifically designed to operate 


one with the other, it is unsatisfactory and often dangerous to mix controls 
made by different manufacturers in the same installation, and the Company 
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responsibility if its controls are used with other makes. It is, therefore, further 
agreed that each set shall consist of but one Thermostat, one Primary Control, 
and one Limit Control, and that the Purchaser will buy at least 90% as 
many Room Thermostats and 100% as many Limit Controls as Primary Controls 
at the following prices. 

Par. 4. As a result of the acts and practices of the respondent set 
forth in paragraph 8 herein for more than 3 years last past a substan- 
tial number of oil-burner manufacturers for domestic heating plants 
have been induced to purchase either their entire requirements or a 
majority of their requirements of automatic temperature controls from 
the respondent, and competitors of the respondent have been prevented 
from selling their thermostats and limit controls in substantial quan- 
tities to the oil-burner manufacturers for domestic heating plants 
purchasing primary controls from the respondent. 

Par. 5. Respondent in the course and conduct of its said business 
has for more than 8 years last past adopted or pursued the policy or 
practice of granting or attempting to grant, under threat of infringe- 
ment suit, a nonexclusive license to certain of its competitors under 
license agreements to manufacture and sell a combination furnace- 
control system wherein the hmit control, a fan control, and a thermo- 
stat, neither covered by patent, are operated together under a system 
patent covering furnace control issued to one Edward KE. Freeman 
and known as the Freeman patent, owned and controlled by said 
respondent. In consideration for the granting of said license the 
respondent exacted and received royalties from licensees of 50 cents 
per unit manufactured under said license. In said license agreement 
the license is granted on the express condition that the prices, terms, 
and conditions of sale of combination furnace controls made in ac- 
cordance with the terms of the agreement shall not be more favorable 
to the customer than those fixed from time to time by the licensor 
for its own products embodying the invention covered by the agree- 
ment, and that the licensee will sell said controls only at prices and 
on terms not more favorable to the customer than those set forth in 
a price schedule issued from time to time by the licensor. Said price 
schedule attached to and made a part of said agreement contains net 
minimum prices to be observed by the manufacturers for a combina- 
tion furnace control and also those to be observed by jobbers and 
wholesalers as well as retail dealers. 

Respondent for more than three years last past has sold a combi- 
nation furnace and fan control embodying the said Freeman patent 
and in connection therewith it manufactures the fan switch but not 
the fan and manufactures the limit switch and the thermostat. The 


MINNEAPOLIS-HONEYWELL REGULATOR CO. 365 


351 Complaint 


sales of said combination furnace and fan control by the respondent 
have substantially increased beginning with the year 1939 when said 
respondent began to issue licenses to its said competitors as aforesaid. 

Par. 6. Respondent in the course and conduct of its said business 
manufactures and sells combustion stoker switches to furnace manu- 
facturers throughout the United States and said respondent has fol- 
lowed the policy of selling said combustion stoker switches to its said 
customers under so-called exclusive license agreements whereby the 
said customers are granted licenses to use and sell said combustion 
stoker switches in combination with other devices under a domestic 
heating system of maintaining stoker fire which includes stoker 
switches and which is manufactured under a system patent of which 
the said respondent was an exclusive licensee, when as a matter of 
fact respondent well knew that the said patent did not cover or include 
the said stoker combustion switch. 

Par. 7. The acts and practices of the respondent as herein alleged 
are all to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to and have actually hindered or prevented 
competition in the sale of automatic temperature controls for use in 
domestic heating plants in commerce within the intent and meaning 
of the Federal Trade Commission Act; have unreasonably restrained 
such commerce in automatic temperature controls for use in domestic 
heating plants; have a dangerous tendency to create in respondents 
« monopoly in the sale of said products; and constitute unfair methods 
of competition in commerce within the intent and meaning of section 
5 of the Federal Trade Commission Act. 


COUNT II 


The Federal Trade Commission having reason to believe that Min- 
neapolis-Honeywell Regulator Co., a corporation, hereinafter called 
respondent, has violated and is now violating the provisions of section 
3 of the act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other pur- 
poses” approved October 15, 1914 (the Clayton Act), as amended by 
the Robinson-Patman Act (U. S. C. title 15, sec. 18), hereby issues 
its complaint against said respondent and states its charges with re- 
spect thereto as follows, to wit: 

Paracraru 1. For its charges under this paragraph of this count 
said Commission relies upon the matters and things set out in para- 
graph 1 of count I of this complaint to the same extent and as though 
the allegations of said paragraph of said count I were set out in full 
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herein, and said paragraph 1 of said count I is, therefore, incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 2. For its charges under this paragraph of this count said 
Commission relies upon the matters and things set out in paragraph 2 
of count I of this complaint to the same extent and as though the 
allegations of said paragraph of said count I were set out in full 
herein, and said paragraph 2 of said count I is, therefore, incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 3. For its charges under this paragraph of this count said 
Commission relies upon the matters and things set out in paragraph 3 
of count I of this complaint to the same extent and as though the 
allegations of said paragraph of said count I were set out in full 
herein, and said paragraph 3 of count I is, therefore, incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 4. For its charges under this paragraph of this count said Com- 
mission relies upon the matters and things set out in paragraph 4 
of count I of this complaint to the same extent and as though the — 
allegations of said paragraph 4 of count I were set out in full herein, 
and said paragraph 4 of said count I is therefore incorporated herein 
by reference and made a part of the allegations of this count. 

Par. 5. In the course and conduct of its said business described in 
paragraphs 1, 2, 3, and 4 of count I of this complaint respondent, in 
the course of commerce between and among the various States of the 
United States and the District of Columbia as described in said para- 
graphs 1 and 2 of said count I of this complaint, for more than 3 years 
last past or thereabouts, has made sales and contracts for the sale of 
automatic temperature controls for heating plants on the condition, 
agreement or understanding that the purchasers thereof should not 
deal in or use any automatic temperature control for heating plants 
of a competitor or competitors of said respondent. The effect of said 
sales and contracts for sale and of such condition, agreement or under- 
standing have been or may be to substantially lessen competition or 
tend to create a monopoly in a line of commerce, namely, the interstate 
sale and distribution of automatic temperature controls for heating 
plants. 

Par. 6. The aforesaid acts of respondent, Minneapolis-Honeywell 
Regulator Co., constituted a violation of the provisions of section 3 
of the hereinabove mentioned acts of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act). 
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_ The Federal Trade Commission having reason to believe that Min- 
neapolis-Honeywell Regulator Co.,a corporation, hereinafter called 
respondent, has violated and is now violating the provisions of section 
2 of the act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses” approved October 15, 1914 (the Clayton Act), as amended 
by the Robinson-Patman theo (U.S. C. title 15, sec. 18), hereby issues 
this its complaint against said respondent and states its charges with 
respect thereto as follows, to wit: 

Paracrapy 1. For its charges under this paragraph of this count 
said Commission relies upon the matters and things set out in para- 
graph 1 of count I of this complaint to the same extent and as though 
the allegations of said paragraph of said count I were set out in full 
herein, and said paragraph 1 of said count I is therefore incorporated 
herein by reference and made a part of the allegations of this count. 

Par. 2. For its charges under this paragraph of this count said Com- 
mission relies upon the matters and things set out in paragraph 2 of 
count I of this complaint to the same extent and as though the allega- 
tions of said paragraph of said count I were set out in full herein, 
and said paragraph 2 of said count I is therefore incorporated herein 
by reference and made a part of the allegations of this count. 

Par. 3. In the course and conduct of its said business described in 
paragraph 1 and 2 of count I of this complaint respondent, Minne- 
apolis-Honeywell Regulator Co., has been for more than 3 years last 
past and is now discriminating in price between different purchasers 
buying automatic temperature controls for heating plants of like grade 
and quality by selling its said products to some of its customers at 
lower prices than its sells said products of like grade and quality to 
other of its customers, many of whom are competitively engaged one 
with another in the resale of said products within the United States. — 
The respondent during said period of time has engaged in the follow- 
ing discriminatory practices and methods of determining the prices 
at which it sells its said products to its said customers: 

(1) Respondent has classified its customers as follows: (a) Oil 
burner manufacturers, (0) oil burner jobbers, (¢) oil burner whole- 
salers—class A, (d@) oil burner wholesalers—class B, and (¢) dealers. 

(2) Respondent publishes list prices for its said products, with 
discounts regularly and usually allowed to each respective class of 
trade, said discounts varying from 25 up to 45 percent, depending upon 
the product and the service rendered; that is, whether its customer 
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is a dealer, jobber, or wholesaler. Oil-burner manufacturers who 
purchase approximately 95 percent of respondents temperature con- 
trols for oil business are usually granted the maximum trade discount 
or approximately 45 percent from the list price when buying in 
minimum quantities. 

(3) Respondent sells its said products, particularly thermostats, 
limit controls and primary controls in units and in sets to manu- 
facturers of oil burners under contracts providing for annual 
discount arrangements, including seven separate and distinct price 
brackets, with net prices fixed in proportion to the quantity require- 
ments of the customer under the contract. 

(4) Respondent sells its said contract customer buying up to 50 
sets annually at a base price which has varied from time to time, but 
which is approximately 45 percent less than the list price in effect, 
and such customers buying in annual quantities in excess of 50 sets 
are sold at varying discriminatory prices applicable to the different 
quantity brackets in effect, the most-favored customers being sold at 
discriminatory prices ranging respectively from approximately 45 
percent less than the base price in 1938, to approximately 30 percent 
less than the base price in 1940. 

Par. 4. The effect of the said discriminations in price mentioned in 
paragraph 2 and 3 hereof has been or may be substantially to lessen 
competition in the line of commerce in which respondent is engaged 
and to injure, destroy, and prevent competition between the respond- 
ent and its competitors, and to injure, destroy, and prevent competi- 
tion between the customers of said respondent in the sale and dis- 
tribution of automatic temperature controls for heating plants, and 
has been and may be to tend to create a monopoly in said line of com- 
merce in the various localities or trade areas in the United States in 
which said respondent and its competitors are engaged in the sale 
and distribution of said products. 

Par. 5. The foregoing acts and practices of respondent are viola- 
tions of subsection 2 (a) of section 1 of the said act of Congress 
approved June 19, 1936, entitled “An Act to amend Section 2 of an 
act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes’ approved Octo- 
ber 15, 1914, as amended U.S. C. Title 15, Section 13 and for other 
purposes.” 


Report, FINpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
and pursuant to the provisions of an act of Congress entitled “An Ret 
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to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 
(Clayton Act), as amended by an act of Congress approved June 19, 
1936 (Robinson-Patman Act), and by virtue of the authority vested 
in the Federal Trade Commission by the aforesaid acts, the Federal 
Trade Commission on February 23, 1943, issued and subsequently 
served its complaint in this proceeding upon the respondent, Minne- 
apolis-Honeywell Regulator Co., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
the Federal Trade Commission Act and also charging it with violation 
of the provisions of subsection (a) of sections 2 and 8 of said act of 
Congress entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes.” After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, testimony, and other evidence in support of and in opposition 
to the allegations of said complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint and answer 
thereto, testimony, and other evidence, report of the trial examiner 
upon the evidence and exceptions filed thereto, briefs filed in support 
of and in opposition to the complaint, and oral argument of counsel; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, Minneapolis-Honeywell Regulator Co., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Delaware, with its general office and 
principal place of business at 2747 Fourth Avenue, South, in the city 
of Minneapolis, State of Minnesota. Respondent is now, and for sev- 
eral years last past has been, engaged in the manufacture of automatic 
controls for oil-, gas-, and coal-heating plants and certain industrial 
-operations and in the sale of automatic temperature controls for oil 
burners, principally to oil-burner manufacturers and also to whole- 
salers and dealers in oil burners and automatic temperature controls 
located in the various States of the United States, the Territories 
thereof, and in the District of Columbia. Respondent causes its auto- 
matic temperature controls, when sold, to be transported from the 


370 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44¥F.T.C. 


places of manufacture in the States of Minnesota and Indiana and 
through distribution points in certain other States of the United States 
to the purchasers thereof located in States other than the States of 
Minnesota and Indiana or other points of origin of said shipments. 
Respondent maintains, and during all times mentioned herein has 
maintained, a course of trade in commerce in said products between 
and among the various States of the United States, the Territories 
thereof, and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the re- 
spondent has been, and is now, engaged in active and substantial com- 
petition with other manufacturers and sellers engaged in the sale and 
distribution of automatic temperature controls in commerce between 
and among the various States of the United States, the Territories 
thereof, and in the District of Columbia. 

Par. 8. The respondent, Minneapolis-Honeywell Regulator Co., was 
organized in 1927 as a result of the combination of the Minneapolis 
Heat Regulator Co. of Minneapolis and the Honeywell Heating 
Specialties Co. of Wabash, Ind. Since that time, said respondent has 
manufactured and sold the greater part of the automatic temperature 
controls used in the United States. The total volume of sales of said 
products by the respondent annually during the years 1939, 1940, and 
1941 constituted approximately 60 percent of the total number of auto- 
matic temperature controls sold annually in the United States to manu- 
facturers of oil burners and to wholesalers, contractors, and dealers in 
oil burners and automatic temperature controls. 

Respondent, in the sale of its automatic temperature controls during 
the years 1936 to 1941, inclusive, entered into annual contracts or agree- 
ments with manufacturers of oil burners for the purchase of sets or 
units of automatic temperature controls. The number of manu- 
facturers of oil burners having such contracts with said respondent 
during said years constituted more than 50 percent of all the manu- 
facturers of oil burners within the United States. 

Par. 4. “Automatic temperature controls” as the term is used in 
this proceeding means automatic temperature controls for domestic oil 
burners of the gun and rotary types. The automatic temperature 
controls used on domestic oil burners are usually, but not necessarily, 
sold in sets of three units each, comprising a room thermostat, a limit 
control, and a primary control. Some manufacturers of domestic oil 
burners also use an extra limit control, referred to as a fan control, 
and many manufacturers, particularly those who also produce fur- 
naces, use several thermostats and primary controls as zone controls for 
the heating of large spaces. 
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The primary control, sometimes referred to as a stack switch, com- 
bustion control, master control, or safety control, is an essential element 
in every oil-burner installation of the gun or rotary type. Respondent 
owns and controls many of the existing patents relating to primary 
controls. There are many thermostats and limit controls being manu- 
factured and sold by competitors of respondent which could be, and 
are satisfactorily and safely used interchangeably with thermostats 
and limit controls of the respondent. The primary control sold by the 
respondent is sold under the trade name of “Protectorelay.” The limit 
controls of the respondent are known as the “Airstat” for warm-air 
heating plants, “Aquastat” for hot-water heating plants, and “Pres- 
suretrol” or “Vaporstat” for steam and vapor heating plants. 

Par. 5. The respondent has developed and established a definite 
public acceptance for its automatic temperature controls through and 
by use of extensive advertising of its controls and since the formation 
of the respondent corporation in 1927, through 1941, respondent has 
spent on national advertising the sum of $3,948,000. As a result of 
such advertising there has been developed a large customer demand 
for, and public acceptance of, respondent’s line of automatic tem- 
perature controls, with the result that the respondent has been able at 
all times to sell its automatic temperature controls at prices higher 
than those charged by its competitors. In many instances manu- 
facturers of oil burners have charged from $2.50 to $5 more for such 
burners equipped with respondent’s automatic controls than for the 
same burners equipped with controls of respondent’s competitors. 

Par. 6. The principal competitors of the respondent are the Penn- 
Electric Switch Co. of Goshen, Ind., Mercoid Corp. of Chicago, II1., 
and the Perfex Corp. of Milwaukee, Wis., all of whom manufacture 
and sell the three types of temperature controls, usually in sets. In_ 
addition, there are other competitors of the respondent who manufac- 
ture controls other than the primary control. A1l of said competitors 
of respondent manufacture controls for use on oil burners, some of 
which controls made by each are comparable to controls made by 
respondent and other companies. 


al 


Par. 7. During the years from 1936 to 1941, the respondent, in the 
course of its said business, entered or attempted to enter into written 
agreements with all of its customers manufacturing domestic oil burn- 
ers to purchase controls from respondent, such controls to be pur- 
chased in sets consisting of a thermostat, a limit control, and a primary 
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control at a combination price per set. It was customary for the 
respondent to prepare these agreements on a calendar-year basis. The 
agreements were usually prepared and submitted in the month of 
December for the following year. These agreements were prepared 
either by the home office at Minneapolis or by one of its several branch 
offices, subject to the approval of the home office. Contracts entered 
into between the respondent and its customers for the years 1936 and 
1937 contained, among other things, the following provisions: 

The Company agrees to sell, and the Purchaser agrees to purchase, subject to 
the reservations hereinafter named, during the life of this contract ______ sets 
of the Company’s automatic temperature controls, each set consisting of one 
Thermostat, and one Limit Control, and one Primary Control. It is specifically 
agreed that other control equipment is not to be considered as a part of a set 
within the terms of this contract. Because the Company’s costs are figured to 
cover a complete set of controls, and the following break-down prices are purely 
for invoicing purposes, it is agreed that the Purchaser’s yearly purchases will 
consist of at least 90% as many Room Thermostats and 100% (but at the Com- 
pany’s option not more than 125%) as many Limit Controls as Primary Controls. 


In one instance, in a contract for the year 1936, the following addi- 
tional agreement was inserted : 

In view of the special prices listed in this agreement, it is understood that the 
Purchaser will standardize on and use the Company’s products exclusively, except 
for field test or when other makes are specified by dealer. 

In seven of its contracts or agreements for the year 1987, the respond- 
ent inserted in the blank space between the word “contract” and “sets,” 
the words “season requirements,” “estimated requirements,” or a simi- 
lar phrase. In addition, in 79 of the 165 contracts executed for the 
year 1937, the respondent inserted the additional proviso: 

The Purchaser agrees that at least ninety-five (95) percent of his control 
requirements, consisting of Thermostats, Primary Controls and Limiting Devices, 
will be purchased from the Company. 

The respondent, on January 28, 1937, sent a letter to all the custo- 
mers with whom contracts had been made containing the above provi- 
sion, notifying them that said provision should be eliminated and 
stricken from the contract, and as a result this provision never became 
operative during said year. 

In the year 1938 the respondent entered into agreements with 131 


oil-burner manufacturer-customers which included the following 
provision: 


The Company agrees to sell, and the Purchaser agrees to purchase, subject to 
the reservations hereinafter named, during the life of this contract ______ sets of 
the Company’s automatic temperature controls, each set consisting of one 
THERMOSTAT, and one LIMIT CONTROL, and one PRIMARY CONTROL. 
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It is specifically agreed that other control equipment is not to be considered 
as a part of a set within the terms of this contract. Because the Company’s 
costs are figured to cover a complete set of controls, and the following breakdown 
prices are purely for invoicing purposes, it is agreed that the Purchaser’s yearly 
purchases will consist of at least 90% as many Room Thermostats and 100% 
(but at the Company’s option not more than 125%) as many Limit Controls as 
Primary Controls. 


In the blank space between the words “contract” and “sets” the 
number of sets or estimated number of sets was usually inserted but 
in the case of contracts with 12 of its customers the words “season 
requirements,” “estimated requirements,” or a similar phrase was in- 
serted. Subsequent to the year 1938 the phrases “season require- 
ments,” “estimated requirements,” or similar phrases were omitted 
from said contracts. 

In the year 1939 the respondent entered into agreements with 132 
of its oil-burner manufacturer-customers which included the follow- 
ing proviso: 


The Company agrees to sell, and the Purchaser agrees to purchase, subject to 
the reservations hereinafter named, during the life of this contract ______ sets 
or more of the Company’s automatic temperature controls. Because the Com- 
pany’s thermostats and primary controls are specifically designed to operate one 
with the other, it is unsatisfactory and often dangerous to mix controls made 
by different manufacturers in the same installation, and to avoid any such 

difficulty and divided service responsibility, it is agreed that each set shall 
consist of but one Thermostat, one Primary Control, and one Limit Control, and 
that the Purchaser will buy at least 90% as many Room Thermostats and 100% 
as many Limit Controls as Primary Controls at the following prices. 


In the year 1940 the respondent entered into agreements with 1382 
of its oil-burner manufacturer-customers which included the follow- 
ing proviso: 

The Company agrees to sell, and the Purchaser agrees to purchase, subject to 
the reservations hereinafter named, during the life of this contract ~---__ sets 
or more of the Company’s automatic temperature controls. Because the Com- 
pany’s thermostats and primary controls are specifically designed to operate one 
with the other, it is unsatisfactory and often dangerous to mix controls made 
by different manufacturers in the same installation, and the Company does not 
give any assurance of satisfactory operation nor assume any service responsibility 
if its controls are used with other makes. It is, therefore, further agreed that 
each set shall consist of but one Thermostat, one Primary Control, and one Limit 
Control, and that the Purchaser will buy at least 90% as many Room Thermostats 
and 100% as many Limit Controls as Primary Controls at the following prices. 


In the year 1941 respondent entered into agreements with 122 of 
its oil-burner manufacturer-customers which included the following 


provision: 
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The Company agrees to sell, and the Purchaser agrees to purchase, subject to 
the reservations hereinafter named, during the life of this agreement ____~- sets 
or more of the Company’s automatic temperature controls. Because the Com- 
pany’s thermostats and primary controls are specifically designed to operate 
one with the other, it is unsatisfactory and often dangerous to mix controls made 
by different manufacturers in the same installation, and the Company does not 
give any assurance of satisfactory operation or assume any Service responsibility 
if its controls are used with other makes. It is, therefore, further agreed that 
each set shall consist of but one Thermostat, one Primary Control, and one 
Limit Control, and that the Purchaser will buy at least 90% as many Room 
Thermostats and 100% as many Limit Controls as Primary Controls as the fol- 
lowing prices. 

Par. 8. The Commission finds that the various provisions of re- 
spondent’s contracts, as hereinabove described, which require the pur- 
chaser to purchase at least 90 percent as many room thermostats and 
100 percent as many limit controls as primary controls have had the 
tendency to induce a substantial number of manufacturers of domestic 
oil burners to purchase from respondent all or substantially all of their 
requirements of thermostats and limit controls used with respondent’s 
primary controls, and competitors of respondent have thereby been 
prevented from selling thermostats and limit controls in substantial 
quantities to such customers purchasing primary controls from 
respondent. 

Par. 9. The Commission further finds by reason of the dominant 
position of the respondent in the sale and distribution of automatic 
temperature controls, the use by the respondent of the acts and prac- 
tices as herein described has substantially injured competition in the 
sale of automatic temperature controls, has unduly and unreasonably 
hindered, obstructed, restrained, and lessened competition in the manu- 
facture and sale of said automatic temperature controls, and has a 
tendency to deprive purchasers and the general public of the benefit 
of free and active competition in the manufacture and sale of auto- 
matic temperature controls. 

Par. 10. The Commission further finds that the contracts made by 
the respondent with various oil-burner manufacturers which required 
that such manufacturers purchase at least 90 percent as many room 
thermostats and 100 percent as many limit controls as primary controls 
constituted, in effect, contracts for the sale of goods on the condition, 
and with the agreement and understanding, that such oil-burner manu- 
facturers should not use or deal in automatic temperature controls of 
competitors of the respondent. 

Since the primary control is an essential element in every domestic 
oil-burner installation, respondent employed the method of using such 


MINNEAPOLIS-HONEYWELL REGULATOR OO. 375 
351 Findings 


control as a gage for determining the number of sets of controls a 
customer would agree to purchase. Such provisions in respondent’s 
contracts with its oil-burner manufacturer-customers operated to pre- 
clude the sale of limit controls by competitors of respondent to such 
manufacturers under contract with respondent at least to the extent 
of the number of respondent’s primary controls purchased by these 
manufacturers. These provisions also confined the sale of thermostats 
by competitors of respondents to respondent’s contract customers 
to quantities not exceeding one-tenth of the quantity of primary con- 
trols which such customers purchased from respondent. 

By reason of the dominant position held by respondent in the sale 
and distribution of automatic temperature controls and the number 
of contracts negotiated by the respondent, the effects of such contracts 
were substantially to lessen competition and tend to create a monopoly 
in the respondent in automatic temperature controls. 


II 


Par. 11. The respondent is the owner of the Freeman patent No. 
1,813,732, which covers systems of hot-air furnace control in which, 
upon rise in the temperature of a furnace or like heating device, the 
source of heat is reduced or shut down but the blower or other circulat- 
ing means is permitted to operate, and in which, upon fall of such 
temperature, the blower or other circulating device is stopped but 
the source of heat is permitted to heat the furnace or other heating 
device. In the course and conduct of its business for several years 
prior to 1943, the respondent granted, under threat of infringement 
suit if necessary, nonexclusive licenses to certain of its competitors; 
namely, Perfex Corp., Penn-Electric Switch Corp., White-Rodgers 
Electric Co., Cook Electric Co., and Bendix Aviation Corp., under 
said Freeman patent to make, use, and sell a combination furnace 
control, which is defined as a thermostatic switch specially designed 
for carrying out the system of the Freeman patent to control the fan 
and limit circuits. The use of the combination furnace control carries 
with it a license for one installation employing the sequence of opera- 
tion of the Freeman patent. Such licensing agreements provided that 
a royalty of 25 cents be paid on each combination furnace control sold 
by the licensee and also required the licensee to maintain certain 
specified minimum selling prices for the combination furnace controls 
sold by them. Such licenses were granted by the respondent on the 
express condition that the licensee would sell combination furnace 
controls only at prices and on terms not more favorable to the cus- 
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tomer than those fixed by the respondent for its own products embody- 
ing the invention covered by said license agreement. 

Par. 12. During the times herein mentioned, the respondent was. 
also the exclusive licensee of the Cross patent No. 1,758,146. This was 
a combination or system patent composed of three main elements— 
(1) a motor-driven stoker, (2) a room thermostat, and (3) a combus- 
tion stoker switch. The respondent did not manufacture or install 
heating systems under the Cross combination patent. Respondent 
did, however, manufacture and sell the controls necessary for installa- 
tions under this patent, including a combination stoker switch, which 
1s an unpatented article. In making sales of the combination stoker 
switch, the respondent granted a license to the purchaser of such stoker 
switch to install the Cross system of furnace control. In this manner 
the respondent has precluded the use of combustion stoker switches. 
as an element in the assembly covered by the Cross Patent unless such 
switches were manufactured by the respondent and purchased from 
it or from its sub-licensees. 

Par. 13. Two proceedings, one involving the Cross patent (Mercoid 
Corp. v. Midcontinent Co. et al., 320 U. S. 661) and the second involv- 
ing the Freeman patent (Mercoid Corp. v. Minneapolis-Honeywell 
Regulator Co., 320 U. S. 680), came before the Supreme Court of the 
United States, and that Court in January 1944 held in both cases that 
the practices of the respondent constituted an extension of the patents 
to embrace unpatented devices and that the competition which was 
sought to be controlled was not competition in the sale of the patented 
combinations but merely competition in the sale of unpatented com- 
bustion stoker switches and combination furnace controls. The con- 
duct of the respondent under said patents was therefore measured in 
the light of the standards imposed by the antitrust laws and the Court 
held that respondent may not obtain from any court of equity any 
decree which directly or indirectly helps to subvert the public policy 
which underlies the grant of its patents. 

Par. 14. The Commission finds that the acts and practices of the 
respondent in connection with its attempt to require users of the 
furnace-control system under the Cross patent to purchase automatic 
stoker switches for use in said system only from the respondent and in 
connection with the attempt to exclude competitors from supplying 
combination furnace controls. for use in systems covered by the Free- 
man patent unless such competitors hold a sublicense from the respond- 
ent, pay the respondent a royalty on each combination furnace con- 
trol sold, and maintain prices for such controls established by the 
respondent, all have a tendency and capacity to restrain, restrict, and 
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lessen competition in the manufacture and sale of controls in heating 
systems employing the Cross or Freeman combination of controls. . 


III 


Par. 15. The respondent recognized three channels of trade in dis- 
tribution and sale of its automatic temperature controls—(a) oil- 
burner manufacturers, who ordinarily sell their products, including 
the accompanying controls, as original equipment therewith to whole- 
salers; (6) wholesalers or jobbers, who ordinarily sell both complete 
heating units and also separate automatic temperature controls to 
dealers; and (¢) dealers, who are retailers selling to the ultimate user. 

Respondent published list prices for its automatic temperature con- 
trols with discounts or net prices regularly allowed to oil-burner man- 
ufacturers, wholesalers, or jobbers and to dealers. Respondent’s 
prices to dealers and to wholesalers or jobbers varied from 25 percent 
off list price to 43.75 percent (25 percent and 25 percent) off list price, 
and varied with the trade channels in which the purchasers are en- 
gaged. The sales of controls by the respondent to wholesalers and 
dealers have generally been for resale rather than as original equip- 
ment on any domestic oil burners they may resell. Such controls 
were ordinarily sold by wholesalers and dealers for repair, replace- 
ment, or auxiliary equipment beyond that furnished by the original 
oil-burner manufacturer as part of the original equipment. 

Par. 16. In addition to the acts and practices hereinabove described, 
the respondent, in the course and conduct of its business since June 
19, 1936, in connection with the sale and distribution of its automatic 
temperature controls, has discriminated in price between different 
purchasers buying such controls of like grade and quality by selling 
its controls to some of such purchasers at lower prices than it sells 
its controls of like grade and quality to other of its customers who are 
competitively engaged with the former in the sale of such controls 
within the United States. 

An example of the discriminations in price made by the respondent 
is the various discounts allowed to oil-burner manufacturers, who 
purchase the great majority of automatic temperature controls sold 
by the respondent. Such oil-burner manufacturers were engaged in 
competition with each other in the sale of oil burners to wholesalers, 
dealers, and other users of oil burners. 

The respondent has sold its said automatic temperature controls, 
particularly thermostats, limit controls, and primary controls, in sets 
of three, comprising one each of said controls. The respondent did 
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not recognize as an oil-burner manufacturer any manufacturer who 
did not purchase a minimum of 50 sets of controls, or 150 units, an- 
nually. However, to such oil-burner manufacturers who had con- 
tracts with the respondent, the respondent allowed its maximum 
discount of 25 percent and 25 percent off list price. Such oil-burner 
manufacturers were generally designated as “discount customers.” 

The price per set of controls to oil-burner manufacturers who pur- 
chased in excess of 50 sets annually was determined by the annual 
volume of sets which such oil-burner manufacturers purchased or 
agreed to purchase. For this purpose the respondent established a 
series of price brackets based upon volume. Each bracket covered 
an annual volume and determined the price per set for the controls 
purchased by the customer in the particular volume bracket. The 
volume included in each bracket and the price per bracket varied 
from year to year. Respondent’s several manufacturer quantity 
brackets determining its net prices for automatic temperature con- 
trols sold to the manufacturers of oil burners in the years 1987, 
1938, 1939, 1940, and 1941, together with a discount equivalent to the 
lower prices to such manufacturers purchasing in larger quantities, 
are set forth in the following table: 
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As indicated by the foregoing table, respondent discriminated in 
price in favor of customers buying in larger quantities as against those 
customers buying in smaller quantities. A set of automatic tempera- 
ture controls represents the largest single item of cost. (in some cases 
approximately 40 percent of total material cost) among the various 
parts of a finished oil burner. Changes 1 in the price of controls to oil- 
burner manufacturers resulted in many instances in corresponding 
changes in the price of completed oil burners and necessarily affected 
sales and profits. In some instances customers of respondent lost busi- 
ness to certain of their competitors who enjoyed lower control prices 
from the respondent. 

The quantity or bracket prices were usually based upon the quantity 
set out in contract executed by the oil-burner manufacturers at the 
beginning of the year. The execution of a contract was not, however, 
essential, as bracket prices were allowed to some customers who did not 
execute contracts. The quantity set out in the contract was based 
either upon number of controls purchased the previous year, the aver- 
age of two or more prior years, or the estimated quantity which the 
manufacturer expected to use during the year. If the manufacturer 
failed to purchase sufficient sets of controls to entitle him to the bracket 
price allotted, the respondent did not require additional payment be- 
cause of the lesser quantity purchased. If, however, the manufacturer 
purchased a greater quantity of controls than estimated or set out in 
the contract and if such quantity was sufficient to place the manufac- 
turer in a larger quantity bracket, the respondent allowed such manu- 
facturer the larger quantity bracket price on all purchases during 
the year and issued refund or rebate to the manufacturer covering the 
difference in the bracket prices. 

Par. 17. In an effort to justify its various price brackets, respondent, 
after the issuance of the complaint herein, and during the pendency of 
this proceeding, employed a recognized accounting firm to prepare a 
study of costs. This study was based upon the bracket prices adopted 
and used by respondent during the year 1941, which were as follows: 
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The original study was completed on February 7, 1944, and supple- 

_ mental study, May 16, 1945. Respondent did not maintain any cur- 
rent analysis of distribution cost for the year 1941, and the controlling 
factors used in the aforesaid study in allocating costs necessarily had 
to be estimated. 

In this cost study, no attempt was made to allocate costs as between 
each of the three lowest price brackets (4, 4A, and 5), since the differ- 
ences in price was greater than the amount of unallocated costs and it 
was deemed impractical to allocate additional items of cost which were 
excluded from the study. More than 55 percent of respondent’s total 
volume of controls sold to oil-burner manufacturers was sold at prices 
applicable to brackets 4, 4A, and 5, the three lowest price brackets. 
Prices for each of the first five brackets, namely, the discount bracket 

_and brackets 1 to 3A, inclusive, appear to have been justified by the 
study on the basis of cost differentials applicable in each case. Re- 
spondent, however, did not know the cost of selling and distributing to 
any particular customer within any of the price brackets, and no 
attempt was made to analyze its cost of distribution on an order basis. 

Testimony concerning respondent’s cost report disclosed that ap- 
proximately 43 percent of the total cost of manufacturing used in 
the study was applicable to customers who paid more or less than the 
bracket price to which their purchases ostensibly entitled them. These 
were known as off-scale sales. 

In order to allocate costs to the proper quantity brackets, respondent 
had its accountants recast its cost study and prepare a supplemental 
study. In recasting the off-scale sales for the supplemental study, 
the costs applicable in each instance were transferred from the particu- 
lar price bracket to the bracket consistent with the number of units 
purchased. The supplemental report did not change any of the ac- 
counting principles or measuring factors used for allocating costs, the 
latter being based upon estimates arrived at several years subsequent 
to the transactions to which they referred, but the recasting did change 
the distribution costs, the discount bracket being increased, while 
brackets 1 through 3A were decreased. It also caused a change in the 
cost differential between brackets 3 and 3A so that the reduction in 
price between those two brackets exceeded the reduction in cost by two 
cents, whereas the original study shows a cost reduction of fourteen 
cents in excess of the price reduction between the same two brackets. 

Par. 18. The Commission finds that the price differences allowed 
by the respondent in the sale of its automatic temperature controls, 
based upon quantities as set out in respondent’s various bracket prices, 
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constituted discriminations in price between purchasers of commodi- 
ties of like grade and quality. 

Based upon the cost studies introduced by the respondent and the 
testimoney in connection therewith, the Commission finds that only 
the quantity prices included in the discount bracket and brackets 1 to 
3A, inclusive, make due allowance for differences in cost of manufac- 
ture, sale, or delivery resulting from the differing quantities in which 
respondent’s automatic temperature controls were sold or delivered to 
purchasers. The Commission further finds that respondent’s price 
differences based upon quantity purchases under respondent’s price 
brackets 4, 4A, and 5 have not been shown to be justified by reason of 
differences in the cost of manufacture, sale, or delivery resulting from 
differing methods or quantities in which respondent’s automatic tem- 
perature controls were sold or delivered to its various oil-burner manu- 
facturer-customers. 

The Commission further finds that oil-burner manufacturers who 
received the benefit of the various discriminatory prices, discounts, or 
rebates granted by the respondent have a substantial advantage in 
selling oil burners equipped with respondent’s controls in competition 
with other oil-burner manufacturers purchasing and using respond- 
ent’s controls who do not receive the benefit of such discriminatory 
prices, discounts, or rebates and who are obliged to pay respondent’s 
higher cost bracket price. In order to sell their oil burners equipped 
with respondent’s automatic temperature controls in competition with 
customers of the respondent who receive the benefit of respondent’s 
discriminations in price, oil-burner manufacturers who pay respond- 
ent’s discount or higher bracket price or who are denied discounts or 
rebates allowed to such favored customers must either sell at com- 
petitive prices and, in so doing, reduce their possible profits by the 
amounts of discriminations against them or attempt to sell at higher 
prices than those which the favored customers of respondent charge 
for oil burners equipped with respondent’s automatic temperature 
controls, with the result of inability to secure business and a reduction 
in the volume of their sales. 

By respondent’s method of selling and the use of the price discrimi- 
nations hereinabove described, customers paying a higher price are 
discriminated against with respect to all other customers paying a 
lower price, while the customers paying a lower price are given the 
benefit of discrimination as against the other customers of the respond- 
ent who pay a higher price. 

Par. 19. The Commission further finds that the price discrimina- 
tions based upon quantity purchases as set out in its various bracket 
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prices and particularly in brackets 4 to 6, inclusive, have the capacity 
and tendency to induce the purchase of respondent’s automatic tem- 
perature controls by various oil-burner manufacturers and have tended 
to, and do, divert trade to the respondent from its competitors and 
have had a substantial injurious effect upon competition in the sale and 
distribution of automatic temperature controls in commerce among and 
between the various States of the United States. 

Par. 20. The Commission further finds that the price differentials 
allowed by the respondent to its customers on so-called off-scale sales 
constituted a discrimination in price. In 1941 there were 76 customers 
who were classified as off-scale sales. In the cost report submitted by 
the respondent, approximately 43 percent of the total cost of manufac- 
turing was applicable to such off-scale customers. The cost study 
introduced by the respondent dealt principally with an effort to justify 
differentials in respondent’s quantity or bracket prices. This study 
did not justify the price differentials to any particular customer. 
Consequently, so far as such off-scale sales are concerned, there has 
been no justification submitted. 

These off-scale sales involve almost entirely sales to customers at a 
bracket price lower than the customer was entitled to by reason of the 
quantity purchased by him. For example, a customer might. be 
allowed a bracket 4 or 5 price on estimated purchases for the year 
when in fact his yearly purchases were such as to entitle him only to a 
bracket, 3 or 3A price. In so doing, the respondent discriminated in 
price in favor of such off-scale customer as against other customers 
who were paying a higher price for automatic temperature controls, 
including customers who were in fact purchasing substantially as 
many automatic temperature controls as such off-scale customer but 
who were not granted the higher bracket price enjoyed by such off- 
scale customer. 

Par. 21. The Commission further finds that the respondent engaged 
in further discriminations in price by allowing an oil-burner manu- 
facturer to count for bracket price purposes automatic temperature 
controls purchased by the customer or furnace manufacturer buying 
from such oil-burner manufacturer. In this manner, while the fur- 
nace manufacturer obtained a discount based upon his purchase of 
controls from the respondent, the oil-burner manufacturer who sup- 
plied the oil burner without controls to such furnace manufacturer 
obtained credit on total purchases for not only the quantity of con. 
trols purchased by him from the respondent but also the controls pur- 
chased by the furnace: manufacturer to whom he had sold, thereby 
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entitling such oil-burner manufacturer to be included in a lower price 
bracket. This was known as a “dual transaction.” . ; 

For example, Automatic Burner Corp. in the year 1939 purchased 
21,753 units from the respondent, and its customer, the Holland Fur- 
nace Co., purchased 10,224 for the same year. Although the 10,224 
controls were shipped directly to the Holland Furnace Co., the Auto- 
matic Burner Corp. received credit for the purchase of the total vol- 
ume of both. This practice on the part of the respondent also con- 
stituted a discrimination in price in that it allowed a lower bracket 
price to a customer whose purchases were not sufficient to bring it 
within such price bracket except when combined with automatic tem- 
perature controls purchased by its customer. 

Par. 22. The respondent, in effect, accepted the cost justification 
shown by its cost study as to brackets 1 to 3A, inclusive, but as to 
brackets 4, 4A, and 5 it contended that the quantity prices shown in 
those latter brackets were made to meet competition. There was a 
total of 76 accounts upon which off-scale prices had been allowed to 
the various customers in the year 1941. The respondent selected 22 
accounts from these off-scale accounts and claimed that the prices 
allowed to those customers were lower prices made to meet competi- 
tive prices. Since there were 76 off-scale accounts and no such con- 
tention made as:to the remaining 54, this defense or contention of 
meeting competitive prices cannot be considered as justifying respond- 
ent’s practice of off-scale selling. The respondent attempted to use 
these accounts to prove a defense of meeting an equally low price of 
a competitor under Section 2 (b) of the Clayton Act, not only as to 
the off-scale sales but also as a defense to the lower quantity prices in 
brackets 4, 4A, and 5, which were not justified by its cost study. 

The trial examiner in his conclusions of fact and of law has accepted 
the contention of the respondent that the quantity prices shown in 
brackets 4, 4A, and 5 were made to meet competitive prices and has 
found that— 


In respondent’s higher brackets (4, 4A,-5) respondent has lowered its prices 
in making sales of its controls to 22 of its oil burner customers, to meet the lower 
price competition of competitors. 

Since all of the 22 oil-burner-customer accounts do not come within 
the classification of brackets 4, 4A, and 5 and do not constitute all the 
customers of the respondent who received the lower prices provided 
for in brackets 4, 4A, and 5, this conclusion by the trial examiner can- 
not be accepted. The record shows that of these 22 accounts, only 4— 
Cleveland Steel Products Co., Deleo Appliance Division of General 
Motors, Gilbert & Barker Manufacturing Co., and Williams Oil-O- 
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Matic Heating Corp.—purchased in sufficient quantities in 1941 to 
entitle them to the quantity prices provided for in brackets 4, 4A, 
and5. The remaining 18 fell within the discount bracket and brackets 
1 to 3A and were so recast by respondent’s supplemental cost study. 

In the Williams Oil-O-Matic transaction, the meeting of a lower 
price of a competitor was not involved. In 1936 Williams Oil-O- 
Matic purchased 3,527 units from the respondent. During that year 
Williams was charging $2.50 more for burners equipped with respond- 
ent’s controls. Based upon 1936 purchases, the respondent gave Wil- 
liams the 3,000 price for controls for 1937. This was a price higher 
than previously charged. Williams immediately retaliated by charg- 
ing $7.50 more for burners equipped with respondent’s controls. For 
the purpose of inducing Williams to reduce this price differential 
respondent gave Williams its best price for 1938, and the differential 
charged by Williams was reduced to $2.50 for 1938, no price differen- 
ence for 1939, $2.50 for 1940, and no price difference for 1941. 

The Cleveland Steel Products Co. transaction also involved an effort 
to reduce the price differentials of $5 charged by Cleveland for burners 
equipped with respondent’s controls. Also this account fell within the 
classification of a dual transaction in that Cleveland was allowed credit 
for purchases of controls made by Fox Furnace Division, American 
Radiator Company, for whom Cleveland was furnishing burners 
without controls. 

The Delco Appliance Division of General Motors transaction did 
not involve meeting the price of a competitor. This Company made 
its own thermostats and primary controls and purchased only limit 
controls from respondent with the exception of some items for replace- 
ment. Units purchased brought Delco within the 4A bracket, but it 
was accorded the bracket 5 price by respondent. 

In the Gilbert & Barker Manufacturing Co. transaction, this com- 
pany began the development and sale of a low-priced burner equipped 
with Penn Switch controls in 1939. On the basis of information that 
this company had sold 3,000 Penn-equipped burners in 1939, respond- 
ent gave Gilbert & Barker its lowest price, or bracket 5 price, for 1940. 
It was not until 6 months later that respondent was informed that the 
price of the Penn relay switch was 50 cents under respondent’s price 
on relay switch. No further reduction was made by respondent for 
1941. Consequently, respondent’s price to Gilbert & Barker Manu- 
facturing Co. was based entirely on potential output and was not made 
to meet the price of Penn Switch or any other competitor. 

Consequently, the respondent has failed to prove that any customer 
whose quantity purchases placed him in brackets 4, 4A, or 5 received 
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a lower price, off-scale or otherwise, to meet an equally low price of a 
competitor. Asa matter of fact, in practically all of the 22 accounts 
listed by the respondent, it followed its regular practice of submitting 
a contract in December for the following year at a time when it had 
no knowledge as to what the following-year price of its competitors 
would be. 

Even if it be considered that respondent did in fact meet an equally 
low price of a competitor in the above-mentioned transactions, this 
would not constitute a justification either for respondent’s practice of 
allowing off-scale prices or for respondent’s prices for the quantities 
provided in brackets 4, 4A, and 5, which have been found not to be 
justified under the provisos of section 2 (a) of the Clayton Act. In 
making his conclusion of fact and of law based upon these transactions, 
the trial examiner has made his own interpretation of the Clayton Act, 
which interpretation is contrary to the express provision of the Act 
and contrary to the decisions of the Supreme Court construing said 
act. 

“Section 2 (b) of the Clayton Act does not concern itself with pricing 
systems or even with all the seller’s discriminatory prices to buyers. 
This section speaks only of the seller’s ‘lower’ price and of that only 
to the extent that it is made ‘in good faith to meet. an equally low price 
of acompetitor.’ The act thus places emphasis on individual competi- 
tive situations rather than upon a general system of competition.” 
(Ff. T.C.v. Staley Mfg. Co., 324 U.S. 746, 753). 

The trial examiner has also erroneously concluded that the price 
discriminations given by the respondent have not tended to sub- 
stantially lessen, injure, prevent, or destroy competition between re- 
spondent’s customers. This conclusion is not supported by the greater 
weight of the evidence in this record. The great majority of auto- 
matic temperature controls for domestic oil burners sold by the 
respondent were purchased by oil-burner manufacturers. Since a set 
of temperature controls represents the largest single item of cost among 
the various parts of a finished oil burner, changes in the price of con- 
trols to oil-burner manufacturers resulted in many instances in cor- 
responding changes in the price of completed oil burners and 
necessarily affected sales and profits. Furthermore, oil-burner manu- 
facturers testified that the question of price was important in the 
purchase of automatic temperature controls and that they had lost 
business to certain competitors, including Quiet-Heet, who enjoyed 
lower control prices from respondent, although the exact volume of 
such business could not be calculated. 
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The acts and practices of the respondent of incorporating various 
provisions in its contracts as hereinabove found, such as agreements 
which require the purchaser to purchase at least 90 percent as many 
room thermostats and 100 percent as many limit controls as primary 
controls, have the tendency and capacity to induce a substantial num- 
ber of manufacturers of domestic oil burners to purchase from re- 
spondent all or substantially all of their requirements of thermostats 
and limit controls used with respondent’s primary controls; have 
substantially injured competition in the sale in commerce of automatic 
temperature controls; have unduly and unreasonably hindered, ob- 
structed, restrained, and lessened competition in the manufacture and 
sale in commerce of respondent’s automatic temperature controls; 
and constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of the Federal Trade Commission Act. 

The acts and practices of the respondent in attempting to require 
users of the furnace control system under the Cross patent to purchase 
automatic stoker switches for use in said system only from the re- 
spondent and in attempting to exclude competitors from supplying 
combination furnace controls for use in systems covered by the Free- 
man patent unless such competitors hold a sublicense from the re- 
spondent, pay the respondent a royalty on each combination furnace 
control sold, and maintain prices for such controls established by the 
respondent, have a tendency and capacity to restrain, restrict, and 
lessen competition in the manufacture and sale of controls and heating 
systems employing the Cross and Freeman combination of controls 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

The acts and practices of the respondent as hereinabove found of 
entering into contracts with various oil-burner manufacturers which 
required the purchase of at least 90 percent as many room thermostats 
and 100 percent as many limit controls as primary controls con- 
stituted, in effect, contracts for the sale of goods on the condition, and 
with the agreement and understanding, that such oil-burner manu- 
facturers should not use or deal in automatic temperature controls of 
competitors of the respondent and constituted a violation of the pro- 
visions of section 3 of the act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” commonly known as the Clayton Act. 

The aforesaid discriminations in price by the respondent, as herein- 
above found, constitute violations of subsection (a) of section 2 of 
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an act of Congress entitled “An Act. to supplement existing laws 
against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (the Clayton Act), as amended by 
an act of Congress approved June 19, 1936 (Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence in support of and in opposition to the 
allegations of said complaint taken before a trail examiner of the 
Commission theretofore duly designated by it, report of the trial ex- 
aminer upon the evidence and exceptions filed thereto, briefs filed in 
support of the complaint and in opposition thereto, and oral argument 
of counsel; and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act and has violated the 
provisions of section 3 of that certain act of Congress of the United 
States entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914, commonly known as the Clayton Act, and subsection 
(a) of section 2 of said Clayton Act as amended by an act of Congress 
approved June 19, 1936, commonly known as the Robinson-Patman 
Act: 

I. [tis ordered, That the respondent, Minneapolis-Honeywell Regu- 
lator Co., a corporation, and its officers, agents, representatives, and 
employees, directly or through any corporate or other device in con- 
nection with the offering for sale, sale, and distribution of automatic 
temperature controls and other furnace controls in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from— 

1. Selling or making any contract for the sale of automatic tempera- 
ture controls on the condition, agreement, or understanding that the 
purchaser shall purchase as many limit controls as primary controls. 

2. Selling or making any contract for the sale of automatic tempera- 
ture controls on the condition, agreement, or understanding that the 
purchaser thereof shall purchase 90 percent as many thermostats as 
primary controls. 

3. Entering into, continuing, or carrying out any agreement or 
understanding which requires a purchaser to buy any number of limit 
controls or thermostats with the purchase of respondent’s primary 
controls; provided, however, that nothing herein contained shall pro- 
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hibit the respondent from selling its automatic temperature controls 
in sets at a specified price per set. 

4, Licensing or otherwise authorizing the use of the furnace control 
system covered by the Cross Patent on the condition, agreement, or 
understanding that only automatic stoker switches manufactured or 
sold by the respondent shall be used in such combination. 

5. Licensing or otherwise authorizing the use of the furnace control 
system covered by the Freeman Patent on the condition, agreement, 
or understanding that the combination furnace control or any other 
control used in such system be sold at the price established by the 
respondent. 

6. Using any patent covering a system of furnace controls to require 
the purchase from respondent of any unpatented control used in said 
system or requiring the maintenance of prices established by the 
respondent for any such unpatented control. 

II. lt ts further ordered, That the respondent, Minneapolis-Honey- 
well Regulator Co., a corporation, and its officers, agents, representa- 
tives, and employees, directly or through any corporate or other device 
in connection with the sale or the making of any contract for the sale 
of automatic temperature controls or other furnace controls in com- 
merce as “commerce” is defined in that act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 
(Clayton Act), do forthwith cease and desist from— 

1. Selling or making any contract for the sale of primary controls. 
on the condition, agreement, or understanding that the purchaser 
thereof shall not use with such primary controls any limit controls 
or thermostats other than those acquired from respondent or from 
some source authorized by respondent. 

Ill. lt is further ordered, That respondent, Minneapolis-Honey- 
well Regulator Co., a corporation, and its officers, representatives, 
agents, and employees, directly or through any corporate or other 
device in the sale of automatic temperature controls or other furnace 

‘controls in commerce as “commerce” is defined in the aforesaid Clay- 
‘ton Act, do forthwith cease and desist from discriminating, directly 
or indirectly, in the price of such products of like grade and quality 
as among oil-burner manufacturers purchasing said automatic tem- 
perature controls and other furnace controls— 

1. By selling such controls to some oil-burner manufacturers at 
prices materially different from the prices charged other oil-burner 
manufacturers who in fact compete in the sale and distribution of 
such furnace controls, when the differences in price are not justified 
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by differences in the cost of manufacture, sale, or delivery resulting 
from differing methods or quantities in which such products are sold 
or delivered. 

IV. It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


OPINION OF THE COMMISSION IN THE MATTER OF MINNEAPOLIS-HONEY- 
WELL REGULATOR CO., DOCKET NO. 4920 


Ayres, Commissioner. 


The complaint is directed against practices by respondent in con- 
nection with the sale of automatic temperature controls manufactured 
by it which are used in connection with oil burners of the pressure 
and rotary types for domestic heating plants. Respondent’s sales of 
such products annually during 1939, 1940, and 1941 represented ap- 
proximately 60 percent of the total number of such controls sold dur- 
ing those years in the United States. 

Count I of the complaint alleges, among other things, that respond- 
ent sells controls in sets of three units consisting of a thermostat, a 
limit control, and a primary control, and that its annual contracts 
with manufacturers of oil burners or furnaces provide, in part, “that 
the purchaser will buy at least 90 percent as many room thermostats 
and 100 percent as many limit controls as primary controls,” or con- 
tain substantially similar provisions. It also alleges that some of 
respondent’s contracts contain provisions which require its customers 
to buy respondent’s controls exclusively or which limit the extent 
to which they may buy controls from respondent’s competitors. 

The evidence disclosed that a number of contracts which respond- 
ent entered into with its manufacturer-customers near the end of 
1936 for 1937 business required such customers to purchase “at least 
95 percent” of their control requirements from respondent. On advice 
of counsel the contracts were amended on January 28, 1937, by deleting 
that provision, and respondent’s customers were advised that they 
were not bound by it. That provision never had any substantial effect 
and has not been repeated. It was abandoned by respondent in rec- 
ognition of its illegality, and there is no reason to believe that it will 
be resumed. Accordingly, the order does not include any prohibition 
with respect to it. 

Respondent, in effect, concedes that the provision of its contracts 
requiring customers to purchase from it as many limit controls as 
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primary controls was improper. It contends, however, that it should 
not be prohibited from requiring its customers to purchase from it 
90 percent as many thermostats as primary controls. (It should be 
explained that the purpose of this provision is to require the use of 
respondent’s thermostats exclusively with its primary controls. The 
provision for 90 percent instead of 100 percent as many thermostats 
as primary controls is due to the fact that on some installations a sec- 
ond limit control is used to perform the function of the thermostat and 
also that on replacement sales the old thermostat can sometimes be 
continued in use.) Respondent asserts that its thermostats and pri- 
mary controls differ from those of its competitors in certain scien- 
tifically important respects and are designed to operate together. It 
is urged by respondent that it is inefficient and dangerous to use re- 
spondent’s primary controls in the same installation with thermostats 
of other makes. 

It is stipulated in the record, among other things, that— 

“Thermostats and limit controls of the proper type manufactured 
and sold by a number of competitors of the respondent could be and 
are satisfactorily and safely used by manufacturers of oil burners, 
furnace manufacturers and contractors interchangeably for thermo- 
stats and limit controls of the same type sold by respondent on in- 
stallations where respondent’s primary controls are used.” 

This provision of the stipulation is also supported by evidence ap- 
pearing elsewhere in the record. 

In Thomson Manufacturing Company v. F.. T. C., 150 F. (2d) 952, 
the respondent leased its rivet-setting machines and required that 
rivets used in them be purchased from it. The court said that the 
evidence indicates that the best results are obtained when the ma- 
chines and rivets of one manufacturer are used together, and that 
if improper rivets are used, repairs to the machines and interruptions 
in the work might ensue. After citing United States Shoe Machinery 
Corp. v. U. S., 258 U. S. 451, and International Business Machines 
Corp. v. U.S.,298 U.S. 131, the Court stated : 

“The open market not the court should be the forum for the pre- 
sentation of claims as to the merits of tied articles. The lessees are 
quite capable of judging for themselves in an atmosphere of competi- 
tion whether or not rivets of one manufacturer will work in the 
machines of another. That decision involves considerations of econ- 

-omy and efficiency that will likely vary from lessee to lessee.” 

In the present: case, oil-burner manufacturers should be left free to 
judge for themselves in an atmosphere of competition whether or not 
thermostats of one manufacturer will work with the primary controls 
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of-another. Since the use of proper type thermostats and primary 
controls of different makes in the same installation is safe, we must 
leave for local regulation the problem of hazardous conditions which 
may result from the improper mixing of controls. 

Respondent’s annual contracts with oil-burner manufacturers con- 
tain a blank space intended for the insertion of the number of sets of 
controls which the manufacturers agree to buy from respondent dur- 
ing the life of the contract. In 1937 and 1938 the blank space in some 
of these contracts carried the words “season’s requirements” or “esti- 
mated requirements” in lieu of a specific number. It is argued on one 
hand that such language committed the oil-burner manufacturer to 
purchase all of its automatic control requirements during the life of 
the contract from the respondent; and, on the other hand, that it com- 
mitted the oil-burner manufacturer to purchase from respondent only 
that number of respondent’s controls which the customer might need 
during the season, and that it did not limit the right of the customer 
to purchase controls from others. Respondent apparently recognized 
the questionable nature of this language and discontinued its use. It 
does not appear necessary, therefore, to include in the order any 
specific prohibition with respect to this point. 

Count I of the complaint also charges misuse of two reve patents, 
the details of which are set-out in the findings. In two decisions in 
‘January 1944, involving private litigants, the Supreme Court held 
that both of the system patents were. being improperly used-by re- 
spondent (Mercoid Corp. v. Mid-Continent Investment Company and 
Minneapolis-Honeywell Regulator Co., 320 U. S. 661; and Mercoid 
Corporation v. Minneapolis-Honeywell Regulator Co., 320 U.S. 680). 
Respondent urged without contradiction that promptly after the de- 
cisions of the Supreme Court all of its agreements of every kind in- 
volving the two patents were terminated and that “all of the practices 
condemned by the Supreme Court have been eliminated and are not 
now being carried on in any way by M-H.” 

The decisions of the Supreme Court were in private litigation. It 
is difficult to appraise the scope and effect of those decisions in cor- 
recting the practices insofar as they may affect parties not involved 
in those proceedings. The misuse of the patents was redressable in 
the courts by private litigants, but the unfair practices involved in 
such misuse also substantially affected the public. Such unfair prac- 
tices were, therefore, properly included in the complaint. The al- 
legations with respect to them were sustained by the record, and such 
practices have accordingly been prohibited by the order. Insofar 
as there is no intention to resume the practices or insofar as they 
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are restrained by the decisions of the courts, the prohibitions of the 
order with respect to them constitute no burden or penalty on re- 
spondent. To the extent, however, that the practices may be resumed 
in a form which will not be reached by the decisions of the courts, 
the prohibitions of our order afford a measure of protection and as- 
surance to the public which could otherwise be obtained only by in- 
stituting a new proceeding when warranted by future developments, 
with its consequent delays and costs. 

The charges in count II of the complaint are substantially the 
same as in count I insofar as they relate to the tying and exclusive 
dealing provisions of respondent’s contracts, except that they allege 
violation of section 3 of the Clayton Act, rather than section 5 of the 
Federal Trade Commission Act. Substantially the same considera- 
tions which show the violations under count I also show violations 
under count II and the findings and order have covered both counts. 

The majority decision on the foregoing points is substantially in 
accord with the recommendations of the trial examiner. 

Count III of the complaint charges price discrimination in viola- 
tion of section 2 (a) of the Clayton Act. The trial examiner concluded 
that the respondent sells its controls to certain oil burner and furnace 
manufacturers at lower prices than to others, but that such price 
differentials do not tend to lessen competition or create a monopoly, 
that certain of the price differentials are justified by cost differences, 
and that others resulted from prices which were made for the pur- 
pose of meeting the lower prices of competitors. He recommended 
that the charges of count III be dismissed without prejudice. The 
majority of the Commission is in disagreement with the conclusions 
of fact and law and with the recommendations of the Trial Examiner 
with respect to this count. 

Respondent’s price schedules to oil burner and furnace manufac- 
turers have been based upon annual quantity purchases and have varied 
to some extent from year to year both in the price differentials and 
the quantity brackets upon which they were based. The method of 
pricing during the period covered by the record in this case, how- 
ever, has remained essentially the same. Because respondent’s cost 
study was based on its price schedule for 1941 and because that is the 
most recent year covered by the evidence, our consideration has been 
directed primarily to that schedule. 

Respondent’s price differentials to manufacturers were based upon 
annual quantity purchases graduated according to brackets numbered, 
respectively, 1, 2, 8, 3A, 4, 4A, and 5, each bracket progressively being 
based on a larger quantity and reflecting a lower price. The Com- 
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mission has found that the quantity price differentials represented by 
brackets 1 through 3A make only due allowance for differences in 
cost within the meaning of the Act, but that the price differentials 
based on brackets 4, 4A, and 5 have not been justified by cost differ- 
ences. In reaching this decision, the Commission has recognized cer- 
tain practical difficulties in the case and has given effect to certain 
general considerations. 

Cost studies of the sort presented in this matter ordinarily do not 
afford precise accuracy but must necessarily embrace a number of 
conjectural factors and allocations. There is inherent in them a 
reasonable margin of allowable error. Where they are made in good 
faith and in accordance with sound accounting principles, they should 
be given a very great weight. Respondent had an extensive cost study 
made by an independent firm of accountants and auditors which dis- 
closed cost justification for the price differentials resulting only from 
brackets 1 through 8A. It apparently was made with considerable 
care and great particularity of detail. Although basic questions may 
properly be raised: with respect to the soundness of certain of the pro- 
cedures and allocations upon which the cost differentials were deter- 
mined, respondent’s effort represents a fair and objective study of 
the problem which was probably done as well as it could be done under 
the circumstances. Respondent’s burden under the act is very great 
and it should have a liberal measure of consideration when it becomes 
apparent that it has made sincere and extensive efforts to discharge 
that burden. We have accordingly accepted the results of the cost 
study as fairly reflecting respondent’s cost differentials within a rea- 
sonable margin of error. 

It has been urged that there is necessarily a failure of cost justifica- 
tion where the quantities purchased by two competing customers at 
applicable price differentials are nearly the same, with one being 
just below and the other being at or slightly above the minimum quan- 
tity for a particular bracket. This argument may be persuasive in 
a case where such a situation is actually shown and where there is 
some indication that it is a matter of competitive importance. But 
there has been no such showing in this case. Any annual quantity 
system of pricing is vulnerable to this argument and it may be con- 
trolling where it has practical aspects. Where it is purely theoretical, 
however, it does not constitute a satisfactory basis for disallowing 
the whole effort at cost justification. 

The record discloses instances in which respondent granted bracket 1 
through 3A prices to certain customers who did not purchase the 
quantities required under its schedule for such prices. These instances 
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are designated “off-scale sales.” Where annual purchases of a cus- 
tomer are less than the minimum quantity required for the price 
granted, the cost study shows no justification for the resulting price 
differential. 

Such situations result primarily from respondent’s practice of enter- 
ing into annual contracts with its customers at the beginning of a year 
based on past experience. If a customer fails to purchase the quantity 
provided in the contract, and upon which the price is based, the contract 
price is not increased, and sales to such customer are at off-scale prices. 
If, on the other hand, the customer purchases more than the contract 
quantity and qualifies during the year for a lower price under the next 
bracket, the lower price is given to him in full by means of retroactive 
discounts or otherwise. Respondent defends this practice as a busi- 
ness necessity, stating that it is impossible to determine at the begin- 
ning of the year the unusual factors which may adversely affect the 
quantity of a customer’s purchases, and that it would be prohibitively 
difficult to require a customer during the year to adjust the price 
upward. 

From a practical standpoint this is no doubt a valid and sufficient 
reason to respondent. But the respondent has voluntarily chosen its 
method of selling and pricing. If that method, as it does here, involves 
sractical difficulties which make it hard to comply with the require- 
ments of the law, such difficulties constitute a calculated risk. It is 
respondent’s responsibility, in spite of these practical difficulties, to 
comply with the law. Otherwise, a seller could set up a schedule of 
annual quantity prices, justify the differentials, and then sell freely to 
favored customers at off-scale prices so long as the customers agreed in 
advance to buy the quantities required for the prices made to them. 
The law could not be effectively applied on such a basis. 

Respondent also gave off-scale prices to certain oil burner manu- 
facturers who sold oil burners without controls to furnace manu- 
facturers who, in turn, bought controls directly from the respondent. 
The quantity of controls bought from respondent by the furnace manu- 
facturer in such instances was credited to the oil burner manufacturer 
in addition to the controls purchased by the latter. The aggregate 
quantity so computed was used to determine the bracket price granted 
to the oil burner manufacturer on his own purchases, resulting in some 
instances, in his receiving a lower price than he would otherwise have 
received under respondent’s schedule. Such instances are char- 
acterized as “dual” transactions. Prices determined on this basis re- 
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sult in price differential which are not justified by respondent’s cost 
study. 

The price differentials resulting from respondent’s price brackets 4, 
4A and 5 were not justified by cost differences, but were defended on the 
basis of meeting in good faith the lower prices of competitors. 

Respondent argues in effect that the accounts paying the higher 
prices are manufacturers who purchase in small volume and that the 
competition for their business is not as severe as it is for the business 
of manufacturers who purchase in larger volume. It was urged that 
_ all of the manufacturers of automatic controls go after the business 
of the larger accounts, resulting in the keenest competition for that 
business throughout the period covered by this case. Respondent 
argues, therefore, that it had to reduce its prices to customers in the 
three lowest price brackets in order to keep its share of their business. 
The record indicates generally that competitors of respondent were 
offering lower prices to comparable accounts and no instance is shown: 
in which respondent actually undercut competitors’ prices. 

Respondent’s three lowest price brackets do not represent prices 
made in particular instances to meet competitors’ prices, but reflect 
progressive reductions in a comprehensive price schedule based on 
increased quantity purchases. It is significant that more than 55 
percent of respondent’s total volume of controls sold to oil-burner 
manufacturers were at prices in the three lowest brackets. Such prices: 
were probably established for the purpose of obtaining the business of 
the larger oil burner and furnace manufacturers, and it is apparent: 
that they were largely effective in accomplishing that result. But they 
represented no sharp departure from respondent’s general pricing 
policy. All of respondent’s prices were established with knowledge 
of the price levels of its competitors and were undoubtedly influenced 
by those price levels. As shown in the findings, respondent has devel- 
oped a large customer demand for, and public acceptance of, its con- 
trols, and has been able consistently to sell them at prices higher than 
those charged by its competitors. 

The mere fact that competitors’ prices are lower than respondent’s: 
discriminatory prices does not constitute a showing that such discrimi- 
natory prices were made in good faith to meet the equally low or lower: 
prices of competitors. When price differentials of an established 
schedule reach a point where they cannot be justified by cost differ- 
ences, it is unsound and inconsistent to urge that they then become 
prices which have been made in good faith to meet equally low or lower 
prices of competitors simply because they may not be lower than com- 
petitors’ prices. To accept this proposition would mean that any 
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seller of a commodity which generally sells at a premium price may 
freely discriminate among its customers so long as it does: not under- 
cut the prices of competitors. Such an interpretation would make the 
act largely unworkable and would, to a substantial extent, defeat its 
objectives. Respondent has not met the good faith requirement of sec- 
tion 2 (b) of the act, either with respect to its three lowest price 
brackets or with respect to its “off-scale” prices in the higher price 
brackets. Its defense on this basis has been rejected by the Com- 
mission. 

Respondent argues that its discriminatory prices have not resulted 
in injury to competition within the meaning of the act. This point 
is covered in the findings in considerable detail. 

Respondent urges that the businesses of its competitors in the types 
of automatic temperature controls involved in this matter have grown, 
and that its own relative position in the industry decreased from ap- 
proximately 73 percent in 1937 to about 60 percent in 1941, and that, 
therefore, the practices with which it is charged have not substantially 
lessened competition or tended to createa monopoly. But the law does 
not permit respondent to resort to unfair or discriminatory practices 
in order to maintain its competitive position in the industry. If its 
use of such practices substantially interferes with or impedes the prog- 
ress or growth of competitors, there has been a substantial injury to or 
lessening of competition within the meaning of the law. That respon- 
dent’s discriminatory practices and prices have had such an effect on 
competition is fully established by the record. 

The competitive effects of respondent’s discriminatory prices on 
other manufacturers of controls are persuasively indicated by its own 
arguments that its discriminatory prices were made for the purpose 
of meeting competition. These arguments show that respondent’s 
discriminatory prices were made to retain the business of certain cus- 
tomers or to secure the business of others and that they were largely 
successful in doing so. To the extent that business is held by or diverted 
to respondent from its competitors by its discriminatory prices and 
unfair practices, competition has been adversely affected within the 
meaning of the law. That this has been done to a substantial extent 
is clear from the record. 

Annual quantity prices tend to encourage customers to concentrate 
their purchases with a single source of supply rather than to distribute 
their business among competitors. When an oil-burner manufacturer 
sees that his total control requirements, if concentrated with respond- 
ent, will entitle him to bracket 4 price, for example, but if divided 
among other sources of supply he may receive only a bracket 2 or a 
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bracket 3 price, the competitive tendency of the discriminatory bracket 


4 price is apparent. The very nature of quantity price differentials qh 


is to divert business to the seller granting such differentials, and, inso- 
far as they cannot be justified by cost differences or otherwise defended, 
any substantial injury to competition due to them falls within the ban 
of the act. 

Respondent also argues that there has been no adverse effect on com- 
petition among its customers as a result of its discriminatory prices. 
Tt contends that the prices of oil burners vary as much as $60 per burner 
among the various manufacturers, and that frequently the highest 
prices are charged by oil-burner manufacturers who paid respondent’s 
lowest prices for controls. 

The record shows that automatic controls are the most important 
single item of cost of any of the components involved in the manufac- 
ture of oil burners, estimates in the record indicating that they may 
represent as much as 40 percent of the material cost of manufacturing 
an oil burner. In addition to controls, oil-burner manufacturers pur- 
chase motors, pumps, fans, transformers, etc. Respondent asserts that 
on each such item the burner manfacturer gets a discount if he buys in 
volume and does not get it if he does not buy in volume. It is argued, 
therefore, that the differences in the prices of controls alone and their 
proper place in the competitive picture cannot be traced with certainty 
through the oil burner manufacturer to determine their effect on com- 
petition among such manufacturers. 

Accept, for the purposes of the argument, respondent’s statement 
that oil burner manufacturers who buy in volume receive discounts 
on motors, pumps, fans and transformers as well as controls. The 
cost of producing oil burners by large quantity manufacturers would 
thereby be made substantially less than the cost of producing oil burn- 
ers by smaller manufacturers who buy in smaller quantities. The 
larger manufacturers would receive aggregate cost advantages of sub- 
stantial competitive importance. Such advantages may be reflected 
in the competition of selling oil burners, either in lower prices, more 
extensive advertising, better service to customers, more effective selling 
methods, or improved quality, or in a combination of these potent 
competitive factors. Each seller who may have contributed to the 
aggregate price or cost advantages obtained by the favored burner 
manufacturers is, in part, responsible for the aggregate competitive 
result. The fact that the whole competitive effect cannot be traced 
to respondent alone does not relieve respondent of its share of re- 
sponsibility—a share which appears to have been real and substantial. 
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It is also argued that other controls are available to oil burner manu- 
facturers at lower prices, and, therefore, that respondent’s discrimina- 
tory prices do not injure competition among them. The record dis- 
closes that there is a substantial demand for respondent’s controls and 
that in order to be competitive, manufacturers of furnaces and oil 
burners must be able to supply them. Dealers frequently request 
manufacturers to supply respondent’s controls with the burners pur- 
chased by such dealers. In such situations the manufacturers must buy 
respondent’s controls at respondent’s prices, but must still compete 
with other manufacturers for the dealer’s business. Where competi- 
tive manufacturers receive discriminatory prices from the respondent, 
competition between the manufacturers for the dealer’s business may 
be very substantially affected. 

References have been made in this opinion to the discriminations 
and competitive effects resulting from lower prices being granted to 
some buyers than to others. Such references could just as well have 
been to the discriminations and competitive effects resulting from 
higher prices being charged some buyers than others. There should 
be no confusion concerning the purpose of the Commission’s order on 
this phase of the case. It is not the intent of the order, nor is its 
effect to prevent or restrain respondent from reducing prices to the 
trade or to consumers. This Commission has no authority or desire 
to intrude in the field of price control either by enhancement, curtail- 
ment or stabilization, and its effort here is not directed to that end. 
There is no showing that respondent has endeavored to reduce prices 
to the trade or to consumers, and there is nothing in our order which 
would prevent its doing so. The order directs respondent to cease 
and desist from discriminating in prices, and it may eliminate the 
discriminations by reducing its high prices as well as by increasing its 
low prices. But the law requires that the discriminations be elimi- 
nated. We think that this requirement is sound and that it yields 
results of great benefit to the trade and to consumers, but regardless 
of our choice of economic philosophies, it is our obligation to enforce 
the law. 

Here we have discussed some of the general considerations which 
guided the Commission in reaching its decision. The findings as to 
the facts cover the several points involved with considerable particu- 
larity and they are fully supported by the record. On the findings and 
the supporting evidence, the Commission has reached its conclusions 
and issued its order to cease and desist. 
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OPINION OF COMMISSIONER LOWELL B. MASON DISSENTING IN PART AND © 
CONCURRING IN PART 


It is only fair to assume that the answer to a question of business 
procedure, whether it is the decision of a court or the official ruling of 
a Government agency, should be recognized as some kind of a guide 
for businessmen. At least, following a court’s ruling should never be 
used against a citizen as the basis for a cease and desist order. 

If Government is going to switch the rules on a businessman in the 
middle of a play, we should at least give him a chance to start running } 
the other way before slapping penalties on him. Yet that is what I § 
believe the order in this case seeks to do here, as the following facts — 
disclose. 

In 1942 this respondent was operating under a patent system which | 
in a private litigation had been approved by the Federal Circuit Court } 
of Appeals (Seventh Circuit). The next year the Federal Trade Com- | 
mission charged this method of operation was illegal. a 

In 1944 the Supreme Court reversed the Circuit Court of Appeals | 
and decided that the respondent’s course of action was improper. | 

Of course, when the rules of commerce are switched on a business- 
man by a superior court reversing a lower court, if he persists in 
following the inferior court, then that is ecu else. 

But in this case, when the ou Court reeled the Circuit Court 
of Appeals, the Geena dent immediately reformed its practices to com- 
ply with the latest judicial ruling. What more could anyone do? 

The Commission seeks to justify an order to cease and desist on the 
grounds that the Supreme Court decision entered in a private suit, 
only protects the plaintiff in that case and not other competitors. I 
see no foundation for us to assume that the respondent will violate the 
decree of the Supreme Court either against the litigants named or by 
repeating the acts complained of against any other person. 

It is difficult, in view of the Jeddo-Highland decision recently 
entered by the CARTON (Docket 4468), to reject the Commission’s 
reasoning in the Jeddo case when deciding this case, unless there is 
evidence in the record which makes us doubt this respondent’s good 
faith or even its good judgment. 

The case at bar goes much further than the Jeddo case, the dismissal 
of which was based on the economic impracticality of J ae attempt- 
ing a repetition of the unlawful acts charged. Here the Circuit Court 
of Appeals approved the acts in question, but when the Court of Last 
Resort reversed the rule of conduct that should govern, the respondent 
was immediately obedient to its terms. It is quixotic tc imagine the 
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respondent laying itself open to further legal burdens by resuming the 
practices abandoned four years past. I see no profit in shooting a tiger 
stuffed and mounted so long ago. 

So much for that part of the controversy dealing with section 5 of the 
Federal Trade Commission Act. 

As for the portion dealing with section 3 of the Clayton Act, I am 
in accord with the majority opinion, findings, and order. 

As to that portion of the controversy dealing with section 2 of the 
Clayton Act, I desire to direct my dissent to the findings of fact, order, 
and opinion relating to the price differentials resulting from respond- 
ent’s price brackets 4, 4A, and 5. These were not justified by cost 
differences but were defended on the basis of meeting the lower prices 
of competitors. 

Here there seems to be but little variance between the majority and 
myself as to the facts of the case, my dissent being based on the conclu- 
sions derived therefrom. In order to clarify these, let me catalog those 
things about which I believe there to be no controversy. 

First, Minneapolis-Honeywell was a combination of two of the oldest 
heat-control manufacturers in the business. Its antecedents date back 
to 1885. As pioneers in this business, vigorously pressing its engi- 
neering and research work for the creation of new devices and redesign- 
ing and improving its existing devices, it early established a dominant 
position in the heat-control industry. Its price structure was higher 
than those of its competitors and there was a greater public acceptance 
for its products. These higher prices were good targets for entrepre- 
neurs entering the field to shoot at. As these newcomers acquired the 
skill, the know how and good will which had heretofore been largely 
the sole possession of Minneapolis-Honeywell, the respondent grad- 
ually lost its relatively high market position in the heat-control field 
to its competition. 

Between 1937 and 1941, Minneapolis-Honeywell suffered a decline 
of 20 percent in the total heat control business obtained. This, it 
seems to me, ought to warn anyone who wanted to stay in business that 
it should bring its prices in line with its competition. 

In this case, the respondent, having lost this ratio of business, made 
up its corporate mind to hang on to what business it had left and in 
good faith and what appears to be only ordinary common sense, 
brought its price down closer to the level of its competitors. 

And it is here that I again part with the majority views. It is their 
contention, as I see it, that the trial examiner was wrong when he 
“concluded that the price discriminations given by the respondent have 
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not tended to substantially lessen, injure, prevent or destroy competi- 
tion between respondent’s customers.” 

I am of the opinion that on this point the findings of the trial 
examiner are correct. He held: 

“It is shown from the evidence that respondent’s selling of its auto- 
matic temperature controls, of like grade and quality, to certain of its 
oil-burner manufacturer-customers at lower prices than respondent 
sells its automatic temperature controls of like grade and quality to 
others of its oil-burner manufacturer-customers, has not tended to 
substantially lessen, injure, prevent or destroy competition between 
respondent’s customers, or create a monopoly in the line of commerce 
in which respondent and its competitors are engaged.” 

The trial examiner also found: 

“Competitors’ prices have always and consistently remained under 
the prices’ of respondent, and oil-burner manufacturers were always 
able, if they desired, to purchase controls from respondent’s competi- 
tors at prices lower than respondent’s prices.” 

The Commission majority contends that in some cases Minneapolis- 
Honeywell did not lower its price to meet competitors but lowered 
its price to get the assemblers of heating units who used Minneapolis- 
Honeywell controls to sell the finished product cheaper to the con- 
sumer. What an unhappy bit of evidence to justify a cease-and- 
desist order against any businessman. The respondent got caught 
endeavoring to reduce prices to consumers! That old cliche about 
how wicked industrialists are always reducing prices to consumers in 
order to put some competitor out of business has too long been over- 
worked. If reducing prices is wrong, I wish more businessmen were 
guilty of it. ‘The Commission here condemns a respondent for doing 
what the Commission is supposed to accomplish itself—the protection 
of the consumer. 

The contention that section 2 (b) of the Clayton Act does not con- 
cern itself with pricing systems does not mean that the pricing systems 
of respondent’s competitors cannot be considered to prove that at 
all times the prices of competitors were less than the respondent’s. 
Even though the pricing system of competitors may not be used to 
justify the defense of the proviso in section 2 (b), there is nothing in 
the Staley case to prevent its being used to show that the price dis- 
crimination has not tended tu substantially lessen, injure, prevent or 
destroy competition. 

Referring to the trial examiner's conclusions that “the price discrim- 
inations given by the respondent have not tended to substantially 
lessen, injure, prevent or destroy competition between 1espondent’s 
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customers,” the Commission states: “This conclusion is not’ supported 
by a greater weight of the evidence in this record.” 

My dissent is here directed to the point that a respondent charged 
with violating the law in a Federal Trade Commission complaint 
does not have to prove its innocence. The burden of proof has not 
been removed from the Government’s shoulders, nor can the Govern- 
ment brush this duty aside by merely making a general findings of 
fact that they (oil-burner manufacturers) “had lost business to certain 
competitors, including Quiet-Heet, who enjoyed lower control prices 
from respondent, although the exact volume of such lost business could 
not be calculated.” To my mind, this is not sufficient to show injury 
to competition. 

In fact, the greater weight of the testimony, taking into considera- 
tion that respondent’s competitors had gained instead of lost business 
during the period under scrutiny, whilst the respondent receded from 
its dominant position in the market, would indicate that competition 
had been very much improved in the heat control industry. 

On the record I believe it to be impossible for the Commission to 
make a specific finding that the effect of the discrimination was to 
substantially lessen competition or tend to create a monopoly or to 
injure, destroy, or prevent competition. A general finding is insufli- 
cient for this purpose. 

The prosecuting function in Government is often beset with the 
cry that “competition .is being injured” whenever someone reduces 
prices. 

We must not confuse “injury to competition” with the normal effect 
resulting from the clash between two businessmen, both endeavoring 
to obtain the patronage of the consumer by making a better product 
for less. AsI said in my Standard Oil dissent, “We mouth the phrase 
‘injury to competition’ so often that we confuse it with ‘injury to a 
competitor.’ When you meet your competitor’s lower price so as to 
keep a customer he sought to take away from you, he feels he has been 
injured, Of course he has, but that does not mean that competition 
has been injured. On the contrary, it may have been improved.” 

If Minneapolis-Honeywell had known that the Federal Trade Com- 
mission was going to sue it back in 1943, Minneapolis-Honeywell would 
still have been faced with two dilemmas. Either it had to cut its price, 
meet its competition, but get involved in a Government suit—or not 
cut its price, not meet its competition and today have no suit—nor 
business, either. 

Minneapolis-Honeywell took the former course. Now it finds itself 
tied up with an order which in no way affects the conduct of its com- 
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petitors, but which will certainly prevent it from ever approaching a 
competitor’s price if doing so will keep business away from the 
competitor. 

The majority decision in this case, I believe, indicates that such 
acts have the tendency and capacity to injure competition. Carried 
to its ultimate end, the order imposed on Minneapolis-Honeywell can 
very well mean that the Commission itself, by a strict enforcement 
of this strained interpretation of the law, can remove Minneapolis- 
Honeywell as a competitive factor in this field of industry. 

To this can be added the ironic touch that the testimony in this case 
indicates the competitors of Minneapolis-Honeywell are following the 
same practices which the Commission here condemns. Only they have 
no suits pending against them. If suits are filed and orders entered 
against them in accord with the instant case, we will have arrived 
at the millenium when no one will be allowed to take any business away 
from anyone else, and free competition will be in the museum of quaint 
and outmoded ideas. 

The Standard Oil decision (Docket 4389) and this instant matter 
are but a series of technical, obscure, and esoteric cease and desist 
orders, each of which attacks only a small segment of free enterprise, 
but they are slowly etching away our economic liberties in the name 
of saving them. 

My prognosis is no idle fancy for, while the Congress has given 
businessmen the right to meet competitors’ prices, the decision of this 
agency takes it away from this particular respondent. That we do 
it piecemeal can be no comfort to anyone for who can tell where our 
next order will strike? 

In the instant case, the Commission has repeated the error I com- 
plained against in my dissent in the Standard Oil case, and I am en- 
couraged to reiterate the objection by quoting the decision of Mr. 
Justice Briggle recently delivered in Morton Salt v. Federal Trade 
Commission. 'The general sweeping language of the order to cease 
and desist exceeds the jurisdiction of the Commission. 

“The gist of this order is to require the petitioner to conduct its 
business generally at its peril, leaving the Commission or any person 
or litigant claiming injury to harass petitioner by proceeding under 
the act for a mistake in interpretation or application of the order. 
In a similar case in disposing of a sweeping and general order of the 
National Labor Relations Board, the Supreme Court said: 

‘But the mere fact that a court has found that a defendant has com- 
mitted an act in violation of a statute does not justify an injunction 
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broadly to obey the statute and thus subject the defendant to contempt 
proceedings if he shall at any time in the future commit some new vio- 
lation unlike and unrelated to that with which he was originally 
charged. * * °** 

“*We hold only that the National Labor Relations Act does not give 
the Board an authority, which courts cannot rightly exercise, to enjoin 
violations of all the provisions of the statute merely because the 
violation of one has been found.’ ” 

But here the order is even less specific than the statute, for the 
statute does give a citizen the right to meet the competitors’ price, 
something which the order of this Commission takes away. 

I am against it. 
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In THe MArrer or 


RUTH WHEELER COLLINS, TRADING AS WHEELER 
LABORATORY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5233. Complaint, Oct. 11, 1944—Decision, Jan. 15, 1948 


Where an individual engaged in the compounding and in the interstate sale 
and distribution of her drug preparation designated ‘‘Climate”’— 

(a) Represented, directly and by implication, through advertisements in news- 
papers, circulars, and other advertising literature, and by radio continuities, 
that said preparation was a cure or remedy for asthma, hay fever, sinus 
trouble, and rose fever; was a new discovery; and was safe and harmless 
for use by all persons ; 

When in fact it had no therapeutic value in the treatment of conditions con- 
cerned in excess of facilitating the removal of secretions caused by asthma, 
and her said claims were otherwise false ; 

(ob) Represented through use of the word “laboratory” as a part of her trade 
name that she owned, controlled, or operated a laboratory with appropriate 
equipment and personnel for conducting research, testing, developing, and 
preparing medicinal preparations ; 

The facts being that while she compounded said preparation, she did not own, 
control, or operate a laboratory ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the public into the erroneous belief that said representations were true and 
into the purchase of substantial quantities of her said preparation: 

Held, That said acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


In said proceeding in which the complaint charged also that respondent’s ad- 
vertisements concerning her preparation “Climate” constituted false adver- 
tisements for the further reason that they failed to reveal certain facts as 
to the potential danger of the preparation involved because of its potassium 
iodide content, the Commission was of the opinion that in view of the 
present limited scientific information concerning iodide-containing prepara- 
tions, no disclosure of such facts should be required in the advertisements 
for the preparation in question. 


Before Mr. Clyde M. Hadley, trial examiner. 
Mr. William L. Taggart for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ruth Wheeler 
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Collins, doing business as Wheeler Laboratory, hereinafter referred 
to as respondent, has violated the provisions of said Act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paragrapu 1. Respondent, Ruth Wheeler Collins, is an individual 
doing business as Wheeler Laboratory with her place of business lo- 
cated at 1190 West Euclid Avenue, Detroit, Mich., and has been for 
more than 1 year past engaged in compounding and selling a prepara- 
tion known as “Climate.” Respondent causes said preparation, when 
sold to be transported from her place of business in the State of Michi- 
gan, to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in 
her said preparation in commerce between and among the various 
States of the United States and the District of Columbia. 

Par. 2. In the course and conduct of her aforesaid business, re- 
spondent had disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning her said preparation by United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of false advertisements concerning her said preparation by various 
means, for the purpose of inducing, and which are likely to induce, 
directly, or indirectly, the purchase of said products in commerce, as 
commerce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as hereinabove set forth, by 
United States mails, by advertisements inserted in newspapers, by 
circulars and other advertising literature and by radio continuities 


are the following: 
For ASTHMA and HAY FEVER 


Permanent Relief Discovered at Last. No Narcotics. Take CLIMATE The 
Liquid Form Remedy and Breathe Freely. Unlimited Health Value In One 
Bottle. Excellent for Children. 
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U. S. Pat. Reg. No. 366,696 
(Accept No Substitutes) 


People having sinus trouble have found permanent relief by taking this wonder- 
derful remedy. Why doubt? Try a bottle of Climate and be convinced. 
Thousands of Men, Women and Children have received lasting benefits from 

Climate and are enthusiastic boosters of this Wonderful Medical Discovery. 
Order at once from 

Wheeler Laboratory 

1190 Euclid Avenue, W. 

Detroit, Mich. 


Climate is a remedy that’s safe for either adults or children. 

Asthma, hay fever, sinus trouble and rose fever relieved by taking Climate in 
liquid form remedy. 

Par. 8. Through the use of the statements hereinabove set forth, and 
others similar thereto not specifically set out herein, respondent repre- 
sents, that her preparation is a cure or remedy for asthma, hay fever, 
sinus trouble and rose fever; that the preparation is a new discovery 
and that the preparation is safe and harmless for use by all persons. 

By the use of the word “Laboratory,” as a part of the trade name 
under which her business is conducted respondent represents that she 
owns, operates or controls a place with appropriate equipment and 
personnel for the purpose of conducting research, testing, developing 
and preparing the preparation, Climate. 

Par. 4. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, respondent’s said prepa- 
ration is not a cure or remedy for asthma, hay fever, sinus trouble, or 
rose fever and has no therapeutic value in the treatment of such con- 
ditions in excess of facilitating the removal of secretions caused by 
asthma. Said preparation is not safe and harmless for indiscriminate 
use by the public and does not constitute a new discovery. Respondent 
does not own, operate, or control a place with appropriate equipment 
and personnel for the purpose of conducting research, testing, develop- 
ing, or preparing the preparation, Climate, or any other preparation. 

Par. 5. The advertisements disseminated by respondent constitute 
false advertisements for the further reason that they fail to reveal facts 
material in the light of the representations contained therein or mate- 
rial with respect to the consequences which may result from the use of 
said preparation under the conditions prescribed in said advertise- 
ments or under such conditions as are customary and usual. In truth 
and in fact, said preparation contains sufficient quantities of the drug 
potassium iodide so that, when taken as directed, serious injury may 
result to the health of a user affiliated with tuberculosis in either the 


WHEELER LABORATORY 409 
406 Findings 


active or arrested stage, goiter or thyroid disease and should not be 
used by them. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations has had and now has 
the capacity and tendency to and does mislead a substantial portion of 
the purchasing public into the erroneous and mistaken belief that such 
statements and representations are true and that said preparation may 
be taken by all persons without ill effects and to induce a portion of 
the public, because of such erroneous and mistaken belief, to purchase 
said medicinal preparation. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 11, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Ruth Wheeler Collins, an individual trading and. doing business as 
Wheeler Laboratory, charging her with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. After the filing of respondent’s answer, testimony, and 
other evidence in support of the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. The respond- 
ent thereafter, having first obtained leave of the Commission, with- 
drew her original answer to the complaint and substituted therefor 
a substitute answer, in which she admitted all of the material allega- 
tions of fact set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts. The proceeding 
regularly came on for final hearing before the Commission upon the 
complaint, the substitute answer thereto, testimony and other evi- 
dence, the trial examiner’s recommended decision (no briefs having 
been filed and oral argument not having been requested), and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 
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FINDINGS AS TO THE FACTS 


Paragraru 1. The respondent, Ruth Wheeler Collins, is an individ- 
ual trading and doing business as Wheeler Laboratory, with her place 
of business located at 1190 West Euclid Avenue, Detroit, Mich. Said 
respondent is engaged in the compounding and in the sale and dis- 
tribution of a drug preparation designated “Climate.” 

Par. 2. The respondent causes said preparation, when sold, to be 
transported from her place of business in Detroit, Mich., to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia, and respondent, at all times mentioned 
herein, has maintained a course of trade in said preparation among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 8. In the course and conduct of her business the respondent 
has disseminated and has caused the dissemination by the United 
States mailseand by various other means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of certain advertise- 
ments concerning the preparation Climate. Respondent has also 
disseminated and has caused the dissemination of advertisements 
concerning said product by various means for the purpose of inducing, 
and which were likely to induce, directly or indirectly, the purchase 
of said preparation in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Among and typical of the state- 
ments and representations contained in said advertisements thus 
disseminated by the United States mails, by advertisements inserted 
in newspapers, by circulars and other advertising literature, and by 
radio continuities, are the following: 


For ASTHMA and HAY FEVER 


Permanent Relief Discovered at Last. No Narcotics. Take CLIMATE The 
Liquid Form Remedy and Breathe Freely. Unlimited Health Value In One 
Bottleso.lxcellent, foreChildrenss Pricei=. s-42e ses) 2. Samer a) eres $2.85 


U.S. Pat. Reg. No. 366,696 
(Accept No Substitutes) 


People having sinus trouble have found permanent relief by taking this wonder- 
ful remedy. Why doubt? Try a bottle of Climate and be convinced. 

Thousands of Men, Women and Children have received lasting benefits from 
Climate and are enthusiastic boosters of this Wonderful Medical Discovery. 
Order at once from 

Wheeler Laboratory 
1190 Huclid Avenue, W. 
Detroit, Mich. 
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Climate is a remarkable remedy—that’s safe for either adults or children. 

Asthma, hay fever, sinus trouble and rose fever relieved by taking Climate in 
liquid form remedy. 

Par. 4. Through the use of the foregoing statements and representa- 
tions and others similar thereto, the respondent has represented, di- 
rectly and by implication, that the preparation Climate is a cure or 
remedy for asthma, hay fever, sinus trouble, and rose fever, that said 
preparation is a new discovery, and that it is safe and harmless for use 
by all persons. 

Through the use of the word “Laboratory” as a part of the trade 
name under which her business is conducted, the respondent has also 
represented that she owns, controls, or operates a laboratory with 
appropriate equipment and personnel for the purpose of conducting 
research, testing, developing, and preparing medicinal preparations. 

Par. 5. The respondent’s preparation Climate is not a cure or 
remedy for asthma, hay fever, sinus trouble, or rose fever, and said 
preparation has no therapeutic value in the treatment of such condi- 
tions in excess of facilitating the removal of secretions caused by 
asthma. ‘The preparation is not safe and harmless for indiscriminate 
use by the public, and it is not a new discovery. The respondent com- 
pounds the preparation Climate, but she does not own, control, or 
operate a laboratory with appropriate equipment and personnel for 
the purpose of conducting research, testing, developing, or preparing 
any medicinal preparation. 

Par. 6. The Commission therefore finds that the foregoing repre- 
sentations are erroneous and misleading and that the advertisements 
wherein they have been made constituted false advertisements. 

Par. 7. The complaint charged also that the respondent’s advertise- 
ments concerning the preparation Climate constitute false advertise- 
ments for the further reason that they fail to reveal certain facts as to 
the potential danger of the preparation because of its potassium iodide 
content. The Commission is of the opinion, however, in view of the 
present limited scientific information concerning iodide-containing 
preparations that no disclosure of such facts should be required in the 
advertisements for this preparation. 

Par. 8. The use by the respondent of the aforesaid false advertise- 
ments has had the tendency and capacity to mislead and deceive a sub- 
stantial portion of the public into the erroneous and mistaken belief 
that the representations made in said advertisements were true and 
into the purchase of substantial quantities of the respondent’s prepa- 


ration. 
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The acts and practices of the respondent as herein found were all to 
the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony and other evidence in support of the allegations of the 
complaint taken before a trial examiner theretofore duly designated 
by it (no evidence having been introduced in opposition to the allega- 
tions of the complaint), and the trial examiner’s recommended decision 
(no briefs having been filed and oral argument not having been re- 
quested) ; and the Commission, having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Ruth Wheeler Collins, indi- 
vidually and trading under her own name or trading under any other 
name or designation, and her agents, representatives, and employees, 
in connection with the offering for sale, sale, and distribution of the 
preparation Climate, or any other preparation of substantially similar 
composition or possessing substantially similar properties, whether 
sold under the same name or under any other name, do forthwith 
cease and desist from: 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

a. That said preparation constitutes a cure or remedy for asthma, 
hay fever, sinus trouble, or rose fever, or that it possesses any thera- 
peutic value in the treatment of such conditions in excess of facilitat- 
ing the removal of secretions caused by asthma. 

b. That said preparation is safe or harmless for indiscriminate use 
by either adults or children. 

ce. That said preparation is a new discovery. 

2, Disseminating, or causing to be disseminated, any advertisement, 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondents prepa- 
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ration, which advertisement contains any representation prohibited in 
paragraph 1 hereof. 

3. Using the word “Laboratory,” or any word of similar import or 
meaning, in her trade name or in connection with her business, or 
representing through any other means or device, or in any manner, 
that she owns, operates, or controls a laboratory equipped for the 
_ compounding of medicinal preparations or for the conduct of research 
in connection therewith. 

It is further ordered, That the respondent shall, within 60 days 
after service upon her of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which she 
has complied with this order. 
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WILLIAM A. FREW, TRADING AS PARADISE SEED CO., 
LANCASTER COUNTY SEED CO., GARDEN SEED CO. OF 
AMERICA, NATIONAL INVESTIGATORS, AND W. 
ANDREW 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5499. Complaint, June 4, 1947—Decision, Jan. 16, 1948 


Where an individual engaged under various trade names in the interstate sale 
and distribution of garden and flower seeds, and, theretofore, in promoting 
the collection of unpaid accounts in connection with such sales under the 
names of “National Investigators” and “W. Andrew” ; 

In soliciting selling agents under the “return or remit plan,” which especially 
attracted children, and consisted of an offer in the form of an advertise- 
ment to award certain prizes, premiums, gifts, or money to anyone who 
would sell a specified number of packages of seed at a stipulated price, 
stating that no money need be sent until the goods had been sold, when the 
consignee or seller was required to remit the money due and the premium 
would be delivered, consignee being required to return seeds not sold within 
the time specified— 

(a) Represented through statements in catalogs distributed by him, entitled 
respectively “Premiums from Paradise” and “Gifts for You from the 
Garden Spot of the World,” that various articles therein depicted, including 
a horoscope, a bird cage, a pistol, a guitar, a fountain pen, an automatic 
pencil, a ring, a wrist watch, a rifle, a book, and a football were gifts and 
given free of any charge; 

The facts being the cost or value of the horoscope was included in the services 
required for the earning of a birthstone bracelet; cost or value of the canary 
bird cage was similarly included in the services required for the earning of 
the bird itself; and the other articles above referred to were not in fact 
gifts, but had to be earned by selling certain required quantities of said 
individual’s seeds; and 

Where said individual, engaged as aforesaid, in promoting the collection of 
claims under a scheme pursuant to which (1) a first letter, which displayed 
the name “National Investigators” and a mailing address at a nearby place, 
advised addressee that unless he made prompt remittance to the “Paradise 
Seed Company” an investigation would be conducted in his community of 
his financial standing, and family connections, and (2) a second letter, 
which displayed the name “W. Andrew,” and purported signature of said 
indivicual as “Acting for the Creditor,” and which (enclosing paper cap- 
tioned “Final Notice before Suit,” along with the words “State of Penn- 
sylvania, County of Lancaster, SS” and “Paradise Seed Company, (Con- 
SIP OM) SVSe as. 2S eee , (Consignee),’’ addressed “To the above named 
cons gnee :” and purportedly sent by “W. Andrew, Acting for Consignor’), 
advised those who did not reply to the first that said company was preparing 
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to institute legal proceedings against the addressee in the absence of prompt 
remittance, and that he would be charged with costs of suit, in addition to 
amount previously due— : 

(b) Represented through the use of the fictitious names “National Investigators,” 
and “W. Andrew,” as displayed in said first and second letters, respectively, 
sent to those who had failed to make remittances to him for seeds delivered 
to them for sale, that “National Investigators” was an actual investigation 
agency doing business on a Nation-wide scale, with which he was not con- 
nected other than as employing its services, and that “W. Andrew” was an 
attorney employed by him to institute legal proceedings against those to 
whom he presented claims; 

The facts being that said “National Investigators” was merely a fictitious name 
adopted and used by said individual, to exact payments from persons, 
usually, children, who had not remitted to said individual the price of seeds 
sent to them; no such person as “W. Andrew” was or had been employed, 
and the accompanying fictitious “Final Notice before Suit” constituted a 
deceptive plan, result of which was to intimidate and coerce recipients of 
letters into making remittances in the amounts demanded; 

With capacity and tendency to mislead a substantial portion of the public into 
the mistaken belief that such representations were true, and thereby induce 
it to purchase his seeds, undertake the sale thereof, and make remittances 
of money in the amonnts claimed by him: 

Held, That such acts and practices of said individual, under the circumstances 
set forth, were all to the prejudice and injury of the public and constituted 
unfair and deceptive acts and practices in commerce. 


Mr. R. P. Ballinger for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that William A. Frew, an 
individual trading as Paradise Seed Co., Lancaster County Seed Co., 
Garden Seed Co. of America, National Investigators, and W. Andrew, 
hereinafter referred to as respondent, has violated the provisions of 
‘said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect, as follows: 

Paracrapy 1. The respondent, William A. Frew, is an individual 
trading under the names Paradise Seed Co., Lancaster County Seed 
Co., Garden Seed Co. of America, National Investigators, and W. 
Andrew, with his office and principal place of business in Paradise, Pa., 


and maintaining a mailing address in the trade names of National 


Investigators and W. Andrew, in the town of Kinzers, Pa., located a 


few miles from his principal place of business in Paradise, Pa. 


789940—50. 30 
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Par. 2. Respondent is now, and for several years last past, has been 
engaged in the business of selling garden seeds and flower seeds under 
the names Paradise Seed Co., Lancaster County Seed Co., and Garden 
Seed Co. of America, and of promoting the collection of money in con- 
nection with such sales, under the names of National Investigators and 
W. Andrew. 

Par. 3. Respondent causes seeds to be transported from his place 
of business in Pennsylvania to consignees at their respective locations 
in various other States of the United States and in the District of 
Columbia. Respondent maintains and, at all times mentioned herein, 
has maintained a course of trade in said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of his business as aforesaid, and 
for the purpose of promoting the sale of his seeds, respondent has 
made various offers, statements, and representations in newspapers, 
magazines, and periodicals having a general circulation throughout 
the United States, and by means of catalogs, pamphlets, and booklets 
which he distributes by the United States mails throughout the United 
States, concerning gifts, rewards, and compensation awarded to per- 
sons who sell his seeds. Respondent’s plan of soliciting selling agents, 
commonly called the return or remit plan, designed primarily to at- 
tract the attention of children, consists of an offer in the form of an 
advertisement to award certain prizes, premiums, gifts, or money to 
anyone who will sell for him a specified number of packages of seed at 
a stipulated price. Respondent’s offers state that no money need be 
sent to him until the seeds have been sold. After the sale of the seeds, 
the consignee, or the seller of the seeds, is required to remit the money 
due the respondent under the terms of the offer and the premium or 
award is then allegedly delivered in accordance with the respondent’s 
advertisement. 

Par. 5. Among and typical of the statements and representations 
made as above described are those disseminated in respondent’s cata- 
logs entitled respectively “Premiums from Paradise” and “Gifts for 
you from the Garden Spot of the World,” as follows: 


BIRTHSTONE BRACELET AND FREE HOROSCOPE 
* * * * * * 
A PERSONAL MESSAGE 
DEAR FRIENDS: PARADISE, PA. 
You would like to win a watch, a violin, a Basket Ball, a telescope or dozens 
of other lovely things absolutely FREE of any charge, wouldn’t You? Of course 
you would. Well, here’s how you can do it. Fill in the inclosed card and mail 


it right back to me, NOW. This card needs no stamp, just sign and put it in the 
mail box TODAY. 
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By return mail I will send you a specially packed and prepared, quick selling 
assortment of only 30 big packets of “Sure-Grow” Vegetable and Flower Seeds. 
Go right out and sell them to your friends and neighbors at 10¢ each and before 
you know it you will have one of the handsome Premiums illustrated in this 
catalog. 

Remember you do not have to send any money until you have sold the seeds 
I am quite willing to trust you. Its easy and its great fun too! Thousands of 
other boys and girls, men and women all over the United States are winning these 
lovely premiums. So can you—Don’t wait—Send the card right back to me 
TODAY before you forget it. Good Luck— 


La eet Soe, ee 


Sincerely yours, 
(S) Joun H. AnpREws, Manager. 


* * * * * * EE Rs oe 


A LIVE CANARY 
A GOLDEN BUNDLE OF 
LIVELY JOY! 


#eeEK EEE We give them the orders to ship yours with a FREE CAGE when 
you sell 30 pkts. of our “‘Sure-Grow” Seeds at 10¢ each plus $1.50, or given at no 
extra cost for selling three 30 pkts. orders. 


GIFTS 
For 
YOU 
from the 


GARDEN SPOT 
OF THE WORLD 


Underneath this representation appears a picturization of a pistol 
or revolver, a guitar, a fountain pen and automatic pencil, a ring, a 
wrist watch, a rifle, a book, a football, and other commodities. Be- 
neath the said picturization is the following language: 

This is the Old Reliable Company, in business 38 years. The Company that 
never fails to give beautiful, useful and—pleasurable gifts. Presents much 
better than you ever expected... 

Par. 6. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set out 
herein, respondent has represented, as follows: 

(a) That the horoscope depicted in respondent’s catalog is given 
free; 

(6) That the bird cage which is described in respondent’s catalog 
in connection with the canary bird is given free; 
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(c) That various articles, including a pistol, a guitar, a fountain 
pen, an automatic pencil, a ring, a wrist watch, a rifle, a book, a foot- 
ball, and other articles, depicted in the catalog entitled “Gifts for 
you from the Garden Spot of the World,” are in fact gifts and are 
in fact given. 

Par. 7. The statements and representations used and disseminated 
by the respondent in the manner above described are false, misleading, 
and deceptive. In truth and in fact: 

(a) The horoscope which is depicted as free is not given free, but 
its cost or value is included in the services required for the earning 
of the Birthstone Bracelet ; 

(6) The canary bird cage is not given free, but its cost or value 
is included in the services required for the earning of the canary bird; 

(c) The pistol, guitar, fountain pen, automatic pencil, ring, wrist 
watch, rifle, book, football, and the various other articles depicted in 
the catalog “Gifts for you from the Garden Spot of the World” are 
not in fact gifts, and are not given, but must be earned by selling 
certain required quantities of respondent’s seeds. 

Par. 8. In the course and conduct of his business as aforesaid, and 
for the purpose of enforcing payments for seed delivered or allegedly 
delivered to children or other persons for sale, respondent has through 
the use of the fictitious names National Investigators, and W. Andrew, 
represented that National Investigators is a bona fide investigation 
agency doing business on a nation-wide scale with which the respond- 
ent is not connected other than as employing the services of said 
agency, and that W. Andrew is an attorney employed by the respondent 
to institute legal proceedings against those persons to whom he pre- 
sents claims. In carrying out the respondent’s plan of using the 
name National Investigators as a means of making collections, re- 
spondent has used and is using letterheads upon which appear the 
following: 


NATIONAL INVESTIGATORS 
Kinzers, Pennsylvania 


“Investigations of all Kinds Delicate Matters Handled 
In all localities In Strictest Confidence 
Personal and Confidential 


* * * * * * * 


NatIonau Investicarors, 
(S) Warner, Operator in Charge. 


Rater (20H 


a 
1 
. 
i 
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Under the above caption and with the above conclusion and signa- 
ture a letter is written to persons who have allegedly failed to make 
proper remittances to the respondent for seeds delivered to them for 
sale. This letter advises such persons that unless they make prompt 
remittances to the Paradise Seed Co., an investigation will be con- 
ducted in their communities of their standing financially, and their 
family connections. The persons to whom such letters are addressed 
are informed that if they wish to avoid such an investigation, they 
must make prompt remittances to Paradise Seed Co. 

If a remittance is not made in response to the above-described letter, 
a second letter is addressed to the alleged delinquent person under 
a letterhead and with a signature, as follows: 


WwW. ANDREW 
Kinzers, Pennsylvania 
* * * * * * * 


Respectfully yours, 
(S) W. AnpRrew, Acting for the Creditor. 


In this second letter the addressee is advised that W. Andrew is 
acting for the Paradise Seed Co. and is preparing to institute legal 
proceedings against the addressee unless prompt remittance is made 
to the Paradise Seed Co. 

The second letter above described is followed by a formal notice, 


as follows: 
FINAL NOTICE BEFORE SUIT 


STATE oF PENNSYLVANIA, 
County of Lancaster, ss: 


Paradise Seed Company (Consignor) 
vs. 
(Consignee) 


To the above named consignee : 
* OF ke * eK * * ek OK * 


(S) W. Anprew, Acting for Consignor. 


The above-described notice informs the addressee that unless prompt 
remittance is made, legal proceedings will be brought against him 
and that he will be charged with all the costs of such suit in addition 
to the amount previously due. 

Par. 9. The statements and representations used by the respondent 
under the methods above described are false, misleading, and decep- 
tive. Intruth and in fact the National Investigators is not a bona fide 
investigatory agency which operates on a Nation-wide scale; it does 
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not conduct any investigations whatsoever, but is merely a fictitious 
name adopted and used by the respondent for the purpose of exacting 
payments from persons, usually children, who have not remitted to the 
respondent the price of seeds allegedly sent to them. The name “W. 
Andrew” is entirely fictitious and no person by that name is employed 
by the respondent. The use of such name and the letter in which it 
is employed and the accompanying fictitious “Final Notice Before 
Suit” is a false and deceptive plan designed to threaten, intimidate, 
and coerce persons to which such letters and notices are sent into 
believing that unless they make prompt remittances of the amount 
alleged to be due, legal proceedings will be instituted against them, 
and by reason of such erroneous belief, causes them to make remit- 
tances in the amounts demanded. 

Par. 10. The use by the respondent of the aforegoing acts and prac- 
tices and the false, misleading, and deceptive statements and repre- 
sentations disseminated as aforesaid, has had, and now has, the ca- 
pacity and tendency to mislead and deceive, and does mislead and 
deceive, a substantial number of the public into the mistaken belief 
that all such statements and representations are true and induces a 
substantial number of the public, because of such mistaken and errone- 
ous belief, to purchase respondent’s seeds, to undertake the sale of 
respondent’s seeds, and to make remittances of money in the amounts 
claimed by the respondent. 

Par. 11. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facrs, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 4, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
William A. Frew, an individual, trading as Paradise Seed Co., 
Lancaster County Seed Co., Garden Seed Co. of America, National 
Investigators, and W. Andrew, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of the answer of the respondent thereto, a stipulation as to the 
facts was entered into between Daniel J. Murphy, assistant chief 
trial counsel, and the respondent, subject to the approval of the Com- 
mission, whereby it was stipulated that the statement of facts set out 
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in said stipulation might be taken as the facts in this proceeding and 
in heu of testimony in support of the charges stated in the complaint 
or in opposition thereto, and that the Commission might proceed upon 
the complaint, answer of the respondent, and said statement of facts 
to make its report: stating its findings as to the facts (including in- 
ferences which might be drawn from said stipulated facts) and its 
conclusion based thereon and enter its order disposing of the pro- 
ceeding without any intervening procedure. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
upon said complaint, answer thereto, and stipulation, said stipulation 
having been approved, accepted, and filed by the Commission; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, William A. Frew, is an individual 
trading under the names Paradise Seed Co., Lancaster County Seed 
Co., Garden Seed Co. of America, National Investigators, and W. 
Andrew, with his office and principal place of business in Paradise, 
Pa., and maintaining a mailing address in the trade names of National 
_ Investigators and W. Andrew, in the town of Kinzers, Pa., located 
a few miles from his principal place of business in Paradise, Pa. All 
of said trade names are duly registered with the Secretary of State 
of Pennsylvania and the Prothonotary of Lancaster County, Pa., as 
required by the so-called “fictitious trade name statutes” of that 
State. 

Par. 2. Respondent is now, and for several years last past, has been 
engaged in the business of selling garden seeds and flower seeds under 
the names Paradise Seed Co., Lancaster County Seed Co., and Garden 
Seed Co. of America, and has in the past promoted the collection 
of unpaid accounts in connection with such sales, under the names of 
National Investigators and W. Andrew. 

Par. 3. Respondent causes seeds to be transported from his place 
of business in Pennsylvania to consignees at their respective locations 
in various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said products in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 
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Par. 4. In the course and conduct of his business as aforesaid, and 
for the purpose of promoting the sale of his seeds, respondent has made 
various offers, statements, and representations in newspapers, maga- 
zines, and periodicals having a general circulation throughout the 
United States, and by means of catalogs, pamphlets, and booklets 
which he distributes by the United States mails throughout the United 
States, concerning gifts, rewards, and compensation awarded to per- 
sons who sell his seeds. Respondent’s plan of soliciting selling agents, 
commonly called the “return or remit plan,” has the effect of espe- 
cially attracting the attention of children, and consists of an offer in 
the form of an advertisement to award certain prizes, premiums, gifts, 
or money to anyone who will sell for him a specified number of pack- 
ages of seed at a stipulated price. Respondent’s offers state that no 
money need be sent to him until the seeds have been sold. After the 
sale of the seeds, the consignee, or the seller of the seeds, is required 
to remit the money due the respondent under the terms of the offer 
and the premium is then delivered in accordance with the respondent’s 
advertisement. If the seeds are not sold within the time specified in 
the offer, the consignee is required to return same to respondent. 

Par. 5. Among and typical of the statements and representations 
made as above-described are those disseminated in respondent’s cata- 
logs entitled, respectively, “Premiums from Paradise” and “Gifts for 
you from the Garden Spot of the World,” as follows: 


BIRTHSTONE BRACELET AND FREE HOROSCOPE 


* * * 


A PERSONAL MESSAGE 


PARADISH, PA. 
DEAR FRIENDS: 

You would like to win a watch, a violin, a Basket Ball, a telescope or dozens 
of other lovely things absolutely FREE of any charge, wouldn’t you? Of course 
you would. Well, here’s how you can doit. Fill in the inclosed card and mail it 
right back to me, NOW. This card needs no stamp, just sign and put it in the 
mail box TODAY. 

By return mail I will send you a specially packed and prepared, quick selling 
assortment of only 30 big packets of “Sure-Grow” Vegetable and Flower Seeds. 
Go right out and sell them to your friends and neighbors at 10¢ each and before 
you know it you will have one of the handsome Premiums illustrated in this 
catalog. 

Remember You do not have to send any money until you have sold the seeds. 
I am quite willing to trust you. It’s easy and it’s great fun too! Thousands of 
other boys and girls, men and women all over the United States are winning, these 
lovely premiums. So can you—Don’t wait—Send the card right back to me 
TODAY before you forget it. Good Luck— 
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* * * 
Sincerely yours, 
(S) Joun H. Andrews, Manager. 


* * * 


A LIVE CANARY 
A GOLDEN BUNDLE OF 
LIVELY JOY! 


**% *%** We give them the orders to ship yours with a FREE CAGE when 
you Sell 30 pkts. of our “Sure-Grow” Seeds at 10c each plus $1.50, or given at no 
extra cost for selling three 30 pkts. orders. 


GIFTS 
for 
YOU 
from the 
GARDEN SPOT 
OF THE WORLD 


Underneath this representation appears a picturization of a pistol 
or revolver, a guitar, a fountain pen and automatic pencil, a ring, a 
wrist watch, a rifle, a book, a football, and other commodities. Be- 
neath the said picturization is the following language: 

This is the Old Reliable Company, in business 38 years. The Company that 
never fails to give beautiful, useful and—pleasurable gifts. Presents much 
better than you ever expected * * * 

Par. 6. Through the use of the statements and representations here- 
inabove set forth, and others similar thereto not specifically set-out 
herein, respondent has represented, as follows: 

(a) That the horoscope depicted in respondent’s catalog is given 
free; 

(6) That the bird cage which is described in respondent’s catalog 
in connection with the canary bird is given free; 

(ce) That various articles, including a pistol, a guitar, a fountain 
pen, an automatic pencil, a ring, a wrist watch, a rifle, a book, a foot- 
ball, and other articles, depicted in the catalog entitled “Gifts for you 
from the Garden Spot of the World,” are in fact gifts and are in fact 
given free of any charge. 

Par. 7. The statements and representations used and disseminated 
by the respondent in the manner above described are misleading and 
deceptive. In truth and in fact: 

(a) The horoscope which is depicted as free is not given free, but 
its cost or value is included in the services required for the earning of 
the Birthstone Bracelet; 
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(b) The canary bird cage is not given free, but its cost or value is 
included in the service required for the earning of the canary bird; 

(c) The pistol, guitar, fountain pen, automatic pencil, ring, wrist 
watch, rifle, book, football, and the various other articles depicted in 
the catalog “Gifts for you from the Garden Spot of the World” are 
not in fact gifts, and are not given, but must be earned by selling cer- 
tain required quantities of respondent’s seeds. 

Par. 8. In the course and conduct of his business, as aforesaid, and 
for the purpose of enforcing payments for seeds delivered to persons 
for sale, respondent has, through the use of the fictitious names 
National Investigators, and W. Andrew, represented that National 
Investigators is an actual investigation agency doing business on a 
Nation-wide scale with which the respondent is not connected other 
than as employing the services of said agency, and that W. Andrew is 
an attorney employed by the respondent to institute legal proceedings 
against those persons to whom he presents claims. In carrying out 
the respondent’s plan of using the name National Investigators as a 
means of making collections, respondent used letterheads upon which 
appeared the following: 


NATIONAL INVESTIGATORS 
Kinzers, Pennsylvania 


Investigations of all Kinds Delicate Matters Handled 
In all localities In Strictest Confidence 


Personal and Confidential 
x kK 

NATIONAL INVESTIGATORS 

(S) Warner, Operator in Charge. 
Under the above caption and with the above conclusion and signa- 
ture, letters are written to persons who have failed to make remittances 
to the respondent for seeds delivered to them for sale. This letter 
advises such persons that unless they make prompt remittances to 
the Paradise Seed Co., an investigation will be conducted in their 
communities of their standing financially, and their family connec- 
tions. The persons to whom such letters are addressed are informed 
that if they wish to avoid such an investigation, they must make prompt 

remittances to Paradise Seed Co. 
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If a remittance is not made in response to the above-described letter, 
a second letter is sent under a letterhead and with a signature, as 
follows: 
W. ANDREW 


Kinzers, Pennsylvania 
* * * 


Respectfully yours, 
(S) W. Anprew, Acting for the Creditor. 

In this second letter the addressee is advised that W. Andrew is 
acting for the Paradise Seed Company and is preparing to institute 
legal proceedings against the addressee unless prompt remittance is 
made to the Paradise Seed Company. 

The second letter above described is followed by a formal notice, as 
follows: 

FINAL NOTICE BEFORE SUIT 


STATE OF PENNSYLVANIA, 
County of Lancaster, ss.: 
Paradise Seed Company (Consignor) 
vs. 
(Consignee) 


To the above named consignee: 
x * * x * * 


(S) W. Annrew, Acting for Consignor. 

The above-described notice informs the addressee that unless prompt 
remittance is made, legal proceedings will be brought against him 
and that he will be charged with all the costs of such suit in addition 
to the amount previously due. 

Par. 9. The statements and representations used by the respondent 
under the methods above described are misleading and deceptive. 
In truth and in fact the National Investigators is not a bona fide 
investigatory agency which operates on a Nation-wide scale; it does 
not conduct any investigations whatsoever, but is merely a fictitious 
name adopted and used by the respondent for the purpose of exacting 
payments from persons, usually children, who have not remitted to 
the respondent the price of seeds to them. The name “W. Andrew” 
is entirely fictitious and no person by that name is, or has been, em- 
ployed by the respondent. The use of such name and the letter in 
which it is employed and the accompanying fictitious “Final Notice 
Before Suit” is a deceptive plan which results in intimidating and 
coercing persons to which such letters and notices are sent into be- 
lieving that unless they make prompt remittances of the amounts 
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claimed to be due, legal proceedings will be instituted against them, 
and by reason of such erroneous belief, has caused them to make re- 
mittances in the amounts demanded. Use of all the said statements, 
representations, and practices herein described has been voluntarily 
discontinued and abandoned by respondent since the early part of 
1947. 

Par. 10. The use by respondent of the foregoing acts and practices 
and the false, misleading, and deceptive statements and representa- 
tions disseminated as aforesaid has had, and now has, the capacity 
and tendency to mislead and deceive a substantial portion of the 
public into the mistaken belief that all such statements and repre- 
sentations are true and to induce a substantial number of the public, 
because of such mistaken and erroneous belief, to purchase respond- 
ent’s seeds, to undertake the sale of respondent’s seeds, and to make 
remittances of money in the amounts claimed by respondent. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and consfitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts, in which stipulation 
respondent waived all intervening procedure and further hearing as 
to said facts, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That the respondent, William A. Frew, an individual, 
trading under the following trade names, Paradise Seed Co., Lan- 
caster County Seed Co., Garden Seed Co. of America, National In- 
vestigators, or W. Andrew, or under any other trade name, and his 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale, 
and distribution of garden and flower seeds and other similar prod- 
ucts in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwise cease and desist from: 
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1. Using the term “free,” or any other term of similar import or 
_ meaning, to designate, describe, or refer to any article of merchandise 
which is furnished as compensation for services rendered. 

2. Representing, directly or by implication, that any article of 
merchandise is delivered to the recipient as a gift when, in fact, such 
article of merchandise is delivered to such recipient as compensation 
for services rendered. 

3. Coercing, or attempting to coerce, recipients of respondent’s 
products into paying for seed products through the use of fictitious 
trade names, such as National Investigators and W. Andrew, so as to 
import or imply that respondent has turned the account over to a 
collection agency or to an attorney for collection and further action. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE Marrer oF 


FRANK L. SINGER, TRADING AS FRANK L. SINGER FUR CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT’ OF CONGRHSS APPROVED SEPT. 26, 1914 


Docket 5288. Complaint, Mar. 5, 1945—Decision, Jan. 26, 1948 


Where an individual engaged at Peekskill, N. Y., in the competitive interstate 
purchase of raw furs or skins from trappers throughout the United States, 
and in the resale thereof to fur manufacturers in other States, receiving 
about two-thirds of his shipments from reception points throughout the 
country, as below described, as compared with one-third shipped directly to 
his Peekskill office, largely from the northeastern part of the United States ; 

In soliciting the purchase and shipment of furs to himself under a plan whereby— 
having made arrangements, first with express company agents, and later 
with individuals at various points throughout the United States, to receive 
furs addressed to his concern at said points, advise the shipper that they 
had been received and that a check would be sent in a few days, consolidate 
shipments thus received over varying periods and forward them to his place 
of business at Peekskill—he (1) distributed to trappers and others having 
furs for sale, large numbers of price lists and circulars which stated “For 
Your Convenience we have a Receiving Depot at Sacramento, Calif. (for 
express and parcel post only). Use the enclosed tag and address package 
to the Frank L. Singer Fur Co., Sacramento, Calif.,” and had printed thereon 
a map of the United States whereon were Set forth, in addition to Peekskill, 
other cities as noted below, along with legend, ‘“‘Ship to our Nearest Receiy- 
ing Depot”; (2) distributed similar circulars and shipping tags to trappers 
located in and near, among other cities, Fort Madison, Iowa, Baker, Oreg., 
Philadelphia, Pa., Hikhart, Ind., Texarkana, Tex., and Colorado Springs, 
Colo.; and (3) made use of letterheads which displayed, in addition to his 
said trade name and words “Peekskill, New York,” the names of aforesaid 
cities and others— 

Misleadingly and deceptively represented thereby that he had or maintained 
branch offices or other places of business in cities so named as “receiving 
depots,” at which fur skins were graded, priced, and paid for, whereby fur 
shippers were convenienced and their returns expedited ; 

The facts being that all correspondence concerned, except post card of acknowl- 
edgement, originated in and was handled from Peekskill, by him; none of his 
receiving agents graded furs, discussed or fixed prices, or made payment 
therefor; and all such matters were handled exclusively by him at and from 
Peekskill ; 

With capacity and tendency to mislead and deceive trappers and other sellers of 
furs into the mistaken belief that he maintained branch offices in various 
cities where transactions, including the purchase of raw furs and the pay- 
ment therefor, were carried on, and to cause fur trappers and shippers to 
deliver furs to him in preference to his competitors, and with the result that, 
while his business in the areas adjacent to the reception and reshipment 
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points above referred to had been declining prior to their establishment, it 
Subsequent thereto had substantially increased and been so maintained : 
Held, That such acts and practices, under the circumstances set forth, were all to 

the prejudice and injury of the public and of his competitors, and constituted 
unfair methods of competition in commerce, and unfair acts and practices 
therein. 

Before Mr. Andrew B. Duvall and Mr. Frank Hier, trial examiners, 

Mr. John W. Brookfield, Jr., for the Commission. 

Mr. Louis H. Solomon, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Frank L. Singer, an 
individual trading and doing business as Frank L. Singer Fur Co., 
hereinafter referred to as respondent, has violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereto would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as foliar, 

ParacraPyH 1. Respondent, Frank L. Singer, is an individual trad: 
ing and doing business under the trade name Frank L. Singer Fur Co., 
with his office and place of business located at Peekskill, N. Y. Re- 
spondent is now and has been for several years last past engaged in 
the purchasing of raw furs from trappers and others located in the 
various States of the United States, and in causing said furs to be 
shipped from said trappers at their various points of location in 
States other than the State of New York to respondent at his place of 
business in the State of New York, and when said furs are sold by 
him to be shipped to the purchasers thereof to their points of location 
in various States of the United States outside the State of New York. 
There is now and has been for several years last past a course of trade 
in said furs by respondent in commerce between and among the various 
States of the United States and in the District of Columbia. In the 
course and conduct of his business respondent is and has been in com- 
petition with other individuals and with corporations and firms en- 
gaged in the purchase and sale of furs in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct cf his business as described in 
paragraph 1 hereof, respondent, in soliciting the purchase and ship- 
ment of furs to himself in commerce, has distributed by United States 


430 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 44¥F.T. C. 


mails and otherwise to trappers and others having furs for sale, price 
lists and circulars bearing the following and other legends: 


For Your Convenience 


We have a Receiving Depot at Sacramento, California (for Express and Parcel 
Post only). Use the enclosed tag and address package to the Frank L. Singer 
Fur Co., Sacramento, California. 

Circulars bearing similar statements are and have been distributed 
to trappers located in and near, among other cities, Fort Madison, 
Towa; Baker, Oreg.; Philadelphia, Pa.; Elkhart, Ind.; Texarkana, 
Tex.; and Colorado Springs, Colo. Respondent’s circulars, as above 
distributed, also have printed upon them a map of the United States 
with the above cities listed thereon in addition to Peekskill, N. Y., 
and under said map appears the following legend: “Ship to our 
Nearest Receiving Depot.” 

Respondent also furnishes to trappers and other sellers of furs, 
shipping tags bearing the legend: “Frank L. Singer Fur Co., Amer- 
ica’s No. 1 Fur House, Sacramento, California.” Similar tags are 
furnished shippers in the vicinity of the other above-mentioned cities. 
These tags are sent to trappers and shippers adjacent to each of the 
various cities named, and bear the address of respondent at these cities. 

Respondent’s letterheads mailed by him to trappers and other 
shippers bear the following statements: 


FRANK L. SINGER FUR COMPANY 
Peekskill, New York 


Peekskill, New York Hikhart, Indiana 

Tel. Peekskill 2003 Fort Madison, lowa 
Philadelphia, Pa. Idaho Falls, Idaho 
Roanoke, Virginia Colorado Springs, Col. 
Raleigh, No. Carolina Dallas, Texas 

Baker, Oregon Sacramento, Cal. 


Par. 3. By means of the above statements, respondent has repre- 
sented that he maintains branch offices in Sacramento, Calif., and 
the above-mentioned cities where his business is carried on, and that 
trappers and other fur shippers are convenienced and hei returns 
expedited by shipments to these locations. 

Par. 4. In truth and in fact, respondent does not maintain branch 
offices at Sacramento, Calif., or any of the other cities above men- 
tioned, and furs sent to him at these addresses are merely consolidated 
in anal shipments and forwarded by agents of the express company 
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or others to respondent at his only place of business, Peekskill, N. Y., 
from which all correspondence concerning said shipments originates 
and payment for said shipments of furs is made and sent from 
Peekskill, N. Y. 

Par. 5. There are many individuals, firms, and corporations en- 
gaged in the purchase of raw furs in commerce in competition with 
respondent who do not engage in the acts, practices, and representa- 
tions above mentioned. The use by respondent of the aforesaid acts, 
practices, and representations, as above set out, has had and now 
has the capacity and tendency to and does deceive and mislead 
trappers and other sellers of furs into the mistaken and erroneous 
belief that all of said statements and representations are true and 
that respondent maintains branch offices in each of said cities where 
transactions, including the purchase of raw furs and the payment 
therefor, are carried on. As a result of said mistaken and erroneous 
beliefs caused by respondent’s said acts and practices numerous fur 
trappers and shippers have shipped their furs to him in preference 
to shipping their furs to said competitors of respondent who do not 
engage in the acts and practices above alleged. The use of said 
methods by respondent has the tendency and capacity to unfairly 
divert trade in furs in commerce between and among the various 
States of the United States and in the District of Columbia to re- 
spondent from his said competitors who do not use the same or 
equivalent methods. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 5, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Frank L. Singer, an individual, trading as Frank L. Singer Fur Co., 
charging him with the use of unfair methods of competition in com- 
merce and unfair acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of the answer of the respondent thereto, testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were taken before a trial examiner of the Commission there- 
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tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. ‘There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon said complaint, answer thereto, testimony and other 
evidence, recommended decision of the trial examiner, and briefs filed 
in support of and in opposition to the complaint ; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


_ Paracrarn 1. The respondent, Frank L. Singer, is an individual 
trading and doing business under the trade name Frank L. Singer 
Fur Co., with his office and place of business located at Peekskill, N. Y. 
Respondent is engaged in the purchase of raw furs or skins from 
trappers throughout the United States and in their resale from his 
stock to fur manufacturers. 

Par. 2. In the course and conduct of his business, respondent causes 
and has caused the raw furs or skins to be shipped from trappers at 
their various points of location in States other than the State of New 
York to respondent at his place of business in the State of New York 
and when said furs are sold by him, to be shipped to the purchasers 
thereof to their points of location in various States of the United 
States outside the State of New York. Respondent maintains and has 
maintained a course of trade in said furs in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the purchase and sale of such furs, respondent is and has 
been in substantial competition with other individuals, firms, and 
corporations engaged in the purchase and sale of furs in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 4. In the course and conduct of his said business, respondent 
in soliciting the purchase and shipment of furs to himself in com- 
merce has distributed by United States mails and otherwise to trappers 
and others having furs for sale, to the extent of 100,000 annually, 
price lists, and circulars bearing the following and other legends: 


For Your Convenience 


We have a Receiving Depot at Sacramento, California (for Express and 
Parcel Post only). Use the enclosed tag and address package to Frank L. Singer 
Fur Co., Sacramento, California. 
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Circulars bearing similar statements are and have been distributed 
to trappers located in and near, among other cities, Fort Madison, 
Towa; Baker, Oreg.; Philadelphia, Pa.; Elkhart, Ind.; Texarkana, 
Tex.; and Colorado Springs, Colo. Respondent’s circulars, as above 
distributed, also have printed upon them a map of the United States 
with the above cities listed thereon in addition to Peekskill, N. Y., and 
upon said map appears the following legend: “Ship to our Nearest 
Receiving Depot.” 

Respondent also furnishes to trappers and other sellers of furs, 
shipping tags bearing the legend : “Frank L. Singer Fur Co., America’s 
No, 1 Fur House, Sacramento, California.” Similar tags are furnished 
shippers in the vicinity of the other above-mentioned cities with the 
city name immediately following respondent’s trade name. These 
tags are sent to trappers and shippers adjacent to each of the cities 
named. 

Respondent’s letterheads mailed by him to trappers and other 
shippers bear the following statements: 


FRANK L. SINGER FUR COMPANY 
Peekskill, New York 


Peekskill, New York Elkhart, Indiana 

Tel. Peekskill 2003 Fort Madison, Iowa 
Philadelphia, Pa. Idaho Falls, Idaho 
Roanoke, Virginia Colorado Springs, Col. 
Raleigh, No. Carolina Dallas, Texas 

Baker, Oregon Sacramento, Cal. 


Par. 5. The above representations of respondent are misleading 
and deceptive in that they have caused and do cause trappers and 
other fur shippers to believe and expect that respondent maintains 
branch offices in the various cities named in his circulars and price 
lists as receiving depots; that their fur skins are graded, priced, and 
paid for from there; and that they are convenienced and their returns 
expedited by shipment to these locations. 

Par. 6. Respondent does not maintain branch offices at any of the 
cities above mentioned or in any other place than in Peekskill, N. Y. 
From 1938 to 1941 he has had arrangements with express company 
agents and since 1941 he has had arrangements with individuals resi- 
dent in Philadelphia, Pa.; Texarkana, Tex.; Fort Madison, Iowa; 
Elkhart, Ind.; Colorado Springs, Colo.; and Sacramento, Calif., to 
receive furs addressed to the Frank L. Singer Fur Co. in the States 
of their residence, to send the shipper a post card stating that the furs 
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have been received and that a check-will be forwarded in a few days 
to consolidate shipments so received over varying periods into single 
shipments and to forward these shipments to respondent at his only 
place of business at Peekskill, N. Y., sending therewith a list of all 
shipments so received and so consolidated and reshipped. All cor- 
respondence concerning said shipments, except the post card of 
acknowledgment of receipt of the shipment, originates in and is 
handled from Peekskill, N. Y., by respondent. None of respondent’s 
receiving agents grade furs, discuss or fix prices therefor, or make 
payment therefor. All of the latter matters are handled exclusively 
by respondent at and from Peekskill, N. Y. 

Par. 7. Before establishment by respondent of these reception and 
reshipment points, his business in the areas adjacent to such points 
was declining. Since establishment of such arrangements, his busi- 
ness has substantially increased and such increase has been maintained. 
Only about a third of the furs which respondent buys are shipped 
directly to his office at Peekskill, N. Y., and these shipments come 
largely from the northeastern part of the United States. The re- 
mainder of his purchases are received by him at his receiving depots 
from trappers and fur shippers in their vicinity and reshipped to him 
at Peekskill, N. Y. 

Par. 8. The use by the respondent of the acts and practices here- 
inabove described has the capacity and tendency to mislead and de- 
ceive trappers and other sellers of furs into the mistaken and erro- 
neous belief that respondent maintains branch offices in various cities 
where transactions, including the purchase of raw furs and the pay- 
ment therefor, are carried on, and to cause fur trappers and shippers 
to deliver furs to the respondent in preference to shipping their furs 
to competitors of the respondent because of such erroneous and mis- 
taken belief. 

CONCLUSION 


The acts and practices of respondent as herein found are all te 
the prejudice and injury of the public and of respondent’s competi- 
tors and constitute unfair methods of competition in commerce and 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission on the complaint of the Commission, answer of the respondent, 
testimony, and other evidence in support of and in opposition to the 
allegations of said complaint taken before a trial examiner of the 
Commission theretofore duly designated by it, recommended decision 
of the trial examiner, and briefs filed in support of the complaint and 
in opposition thereto, and the Commission having made its findings 
as to the facts and its conclusion that the respondent. has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Frank L. Singer, individually 
and trading as Frank L. Singer Fur Co. or trading under any other 
name, and his representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offering 
to purchase, purchase, and shipment of fur skins, furs, or fur prod- 
ucts in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

Representing, directly or by implication, that respondent has or 
maintains receiving depots or other places of business, however desig- 
nated, anywhere in the United States other than at Peekskill, N. Y., 
unless it is clearly stated in immediate connection with such repre- 
sentation that all grading of, pricing of, and payment for furs is 
done exclusively by respondent at his office and place of business at 
Peekskill, N. Y., and that such other places are not branch offices 
_ thereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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In tue Marrer or 


GENERAL MOTORS CORP. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGHD VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4724. Complaint, Mar. 6, 1942—Decision, Jan. 27, 1948 


Where a corporation engaged through its operating and manufacturing divisions 
and its wholly owned subsidiary corporations in the manufacture and as- 
sembly, and interstate and foreign distribution and sale of motor vehicles, 
parts, accessories and equipment therefor, including “fog lamps,” some of 
which were made by it through purchase of the sealed optical units and the 
assembling thereof within a housing, and others of which were purchased 
from its competitors, and all of which had molded into the glass on the 
lens the descriptive term ‘fog’”— 

Represented in an advertisement relating to passing lamps and fog lamps and 
devices in connection therewith, in the “Chevrolet Dealer News” (a monthly 
periodical not associated with it), that such “fog lamps” would penetrate 
fog, cut under all fogs, and enable the driver to see clearly under all adverse 
weather conditions, through statement that “powerful flat-top beam of 
amber light penetrates, cuts under fog, and is not reflected back into the 
driver’s eyes,” etc.; 

The facts being that, while said lights, properly mounted, might assist the driver 
of a car to drive through fog, and would afford greater visibility than ordinary 
lamps under many circumstances, said lamps would not penetrate fog, nor 
cut under all fogs, nor enable driver to see clearly under all adverse weather 
conditions; and while, when properly designed, mounted, and aimed, said 
lamps would reduce reflected extraneous light to a much greater degree, and 
because of their low, flat-top beams, afford greater visibility in adverse 
weather conditions, than ordinary headlamps, use thereof would not prevent 
all light being reflected into the driver’s eyes; 

With capacity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that said representations were true under 
all conditions, and thereby cause said public to buy substantial quantities 
thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. John W. Brookfield, Jr., for the Commission. 
Mr, Henry M. Hogan, of Detroit, Mich., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that General Motors Corp., 
a corporation, hereinafter referred to as respondent, has violated the 
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provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, General Motors Corp., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of Delaware, and having its principal place of business in 
the city of Detroit, State of Michigan. 

Par. 2. Respondent, General Motors Corp., for several years last 
past has been engaged in the manufacture of motor vehicles, parts, 
accessories, and equipment therefor. Said manufacturing business, 
and the business of advertising, selling, and disposing of the articles 
so manufactured, is conducted by the said respondent, General Motors 
Corp., through various wholly owned subsidiary corporations, operat- 
ing and manufacturing divisions, one of which is known as the Guide 
Lamp Division, General Motors Corp., having its factory and prin- 
cipal place of business at Anderson, Ind. The said Guide Lamp Di- 
vision of General Motors Corp. manufactures, among other things, a 
part or accessory for use on cars manufactured by the said General 
Motors Corp. and cars manufactured by other motorcar manufacturers, 
known and described by it as a “Fog Lamp.” Said Guide Lamp Di- 
vision of General Motors Corp. is entirely owned and operated by the 
said General Motors Corp., or one of its wholly owned subsidiary 
corporations, and the officers and directors of the said General Motors 
Corp. have complete control of the acts, practices, and activities of the 
said Guide Lamp Division of the General Motors Corp. Said motor 
vehicles, parts, lamps, and accessories so manufactured by the General 
Motors Corp., through its operating and manufacturing divisions and 
its wholly owned subsidiary corporations, when sold, are transported 
from the State or States in which they are manufactured to the pur- 
chasers thereof located in a State or States other than the State in 
which such shipment or shipments originated and in the District of 
Columbia, and said products are also extensively sold and shipped to 
various foreign countries. 

Par. 3. In the course and conduct of its business as described in 
Paragraph Two hereof, the respondent, General Motors Corp., did, 
through its Guide Lamp Division and through its various wholly 
owned subsidiary corporations, manufacture, advertise, promote the 
sale of, and sell an accessory or fixture known as a fog lamp, for use 
on cars manufactured by it or on cars manufactured and sold by its 
competitors. In the course and conduct of its said business, the Gen- 
eral Motors Corp., acting through its various operating and manufac- 
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turing divisions and its wholly owned subsidiary corporations, did 
advertise and represent to the public that the said fog lamp manu- 
factured and sold by it possesses certain qualities, among others, as 
follows, to wit: 

Powerful flat-top beam of amber light penetrates, cuts under fog, and is not 
reflected back into the driver’s eyes. 

Complete control of the car through the ability to see clearly the road ahead, 
is essential to safe driving at night. Even under adverse driving conditions 
such as rain, snow, fog, and dust, Genuine G. M. Passing Lamps and Fog Lamps 
add immeasurably to safety. 

DISPLAY—DEMONSTRATE—SELL LIGHTS ALL DAY—EVERY DAY. 
GUIDE LAMP DIVISION, GENERAL MOTORS CORPORATION, ANDERSON, 
INDIANA. 

Par. 4. In truth and in fact, the aforesaid so-called fog lamp does 
not penetrate fog or cut under fog and does not permit a driver 
using said lamp to have complete control of his car and to see clearly 
the road ahead under adverse driving conditions such as rain, snow, 
fog, and dust, nor does the use of said lamp add immeasurably to 
safety under such conditions. The use of said lamp does not prevent 
light from being reflected back into the driver’s eyes, and light there- 
from is reflected back into the driver’s eyes when used under fog 
conditions. 

Par. 5. The representations made by the respondent, through its 
operating and manufacturing divisions and its wholly owned sub- 
sidiary corporations, as set forth in paragraph 3 hereof, have the 
capacity to, and do, mislead and deceive a substantial portion of the 
purchasing public inte the erroneous and mistaken belief that the 
said representations are true, and, as a result of said erroneous and 
mistaken belief, cause the purchasing public to buy substantial 
quantities of said fog lamps. 

Par. 6. The aforesaid acts and practices of the respondent, through 
its operating and manufacturing divisions and its wholly owned 
subsidiary corporations, as herein alleged, are all to the prejudice and 
injury of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, Finpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 6, 1942, issued and is. 
sequently served its complaint in this ee dae upon the respond- 
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ent, General Motors Corp., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said com- 
plaint and the filing of the answer of the respondent thereto, a stipu- 
lation as to the facts was entered into, subject to the approval of 
the Commission, whereby it was stipulated that the statement of 
facts set out therein might be taken as the facts in this proceeding 
and in lieu of testimony in support of the charges stated in the 
complaint or in opposition thereto and that the Commission might 
proceed upon said complaint, answer, and said statement of facts 
to make its report stating its findings as to the facts (including 
inferences which might be drawn from said stipulated facts) and its 
conclusion based thereon and enter its order disposing of the pro- 
ceeding without any intervening procedure. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
upon said complaint, answer thereto, and stipulation, said stipu- 
lation having been approved, accepted, and filed by the Commission ; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacRrary 1. Respondent, General Motors Corp., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware and having a principal place of busi- 
ness in the city of Detroit, State of Michigan. 

Par. 2. Respondent, General Motors Corp., in 1941 converted its 
manufacturing facilities to the production of war products. For sev- 
eral years prior to 1941, the respondent, General Motors Corp., was 
engaged in the manufacture of motor vehicles, parts, accessories, and 
equipment therefore. Said manufacturing business, advertising, sell- 
ing, and disposing of the articles so manufactured was conducted by 
the said respondent through various wholly owned subsidiary corpora- 
tions, operating and manufacturing divisions, one of which was known 
as the Guide Lamp Division, General Motors Corp., having its fac- 
tory and principal place of business at Anderson, Ind. The said 
Guide Lamp Division in the course of its business, purchased sealed 
optical units consisting of reflectors, lens, and filament and incandes- 
cent bulbs from manufacturers such as General Electric and Westing- 
house Electric, which sealed units, when manufactured, bear the 
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descriptive term “fog” molded into the glass on the lens. Said Guide 
Lamp Division assembled such optical units within a housing and 
distributed the finished part or accessory known and described by it 
as a fog lamp, among other things, for use on cars manufactured by 
the said General Motors Corp. and cars manufactured by other 
motorcar manufacturers. Said Guide Lamp Division of General Mo- 
tors Corp. was entirely owned and operated by the said General Motors 
Corp. or one of its wholly owned subsidiary corporations, and the 
officers and directors of the said General Motors Corp. had complete 
control of the acts, practices, and activities of the said Guide Lamp 
Division of General Motors Corp. Said motor vehicles, parts, lamps, 
and accessories so manufactured, assembled, or distributed by General 
Motors Corp. through its operating and manufacturing divisions 
and its wholly owned subsidiary corporations, when sold, were trans- 
ported from the State or States in which they were manufactured to 
the purchasers thereof located in a State or States other than the 
State in which such shipment or shipments originated and in the 
District of Columbia and said products were also sold and shipped 
to various foreign countries. . 

Par. 3. In the course and conduct of its business as described in 
paragraph 2 hereof, the respondent, General Motors Corp., did, 
through its Guide Lamp Division, purchase from outside manufac- 
turers and assemble as set forth in paragraph 2, and through its various 
divisions and wholly owned subsidiary corporations advertise, promote 
the sale of, and sell, an accessory or fixture known as a fog lamp for 
use on cars manufactured by it or on cars manufactured and sold by 
its competitors. These other divisions and wholly owned subsidiary 
companies also purchased, advertised, and promoted the sale of an 
accessory or fixture known as a fog lamp manufactured by respond- 
ent’s competitors. These fog lamps also had the descriptive term 
“fog” molded into the glass on the lens. In the course and conduct 
of its said business, respondent, General Motors Corp., caused an 
advertisement to be inserted in a magazine known and described as 
Chevrolet Dealers News (which is not connected with Chevrolet or 
General Motors Corp.) in the May 1940 issue, relating to passing 
lamps and fog lamps and devices in connection therewith. The 
Chevrolet Dealers News is a magazine published monthly in Chicago 
by George N. Diederich, who is not associated with General Motors 
Corp. The Chevrolet Dealers News sells at 20 cents a copy and is 
distributed among dealers in Chevrolet automobiles, parts, and acces- 
sories manufactured and distributed by General Motors Corp. through- 
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out the United States. The said advertisement appeared on the inside 
of the back cover page of said magazine and read in part as follows: 


FOG LAMP 


The 1940 edition of a long famous fog lamp. Powerful flat-top beam of amber 
light penetrates, cuts under fog and is not reflected back into the driver’s eyes. 
Improved throughout—headed for greater sales than ever. Part No. 985772 
(pair), 985571 (Single). 

Par. 4. In truth and in fact, respondent’s so-called fog lamps will not 
penetrate fog, nor will they cut under all fogs. The use of said lamps 
will not enable the driver of an automobile so equipped to see clearly 
under all adverse weather conditions. Said lights, properly mounted, 
however, may assist the driver of an automobile equipped with them 
to drive through fog and will afford greater visibility than ordinary 
lamps under many circumstances. The use of fog lamps distributed 
by respondent will not prevent all light being reflected into the driver’s 
eyes, although when properly designed, mounted, and aimed, said 
lamps will reduce reflected extraneous light to a much greater degree 
than ordinary head lamps, and because of their low, flat top beam, will 
afford greater visibility in adverse weather conditions than ordinary 
head lamps. 

Par. 5. The representations made by the respondent through its 
operating and manufacturing divisions and its wholly owned subsid- 
lary corporations in the manner and form as hereinabove described, 
had the capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
representations were true under all conditions, and as a result of said 
erroneous and mistaken belief, caused the purchasing public to buy 
substantial quantities of said fog lamps. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal] Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, and a stipulation as to the facts, in which stipulation the respond- 
ent waived all intervening procedure and further hearings as to said 
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facts, and the Commission having made its findings as to the facts and 
its conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, General Motors Corp., a corpo- 
ration, and its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution of fog lamps and other 
similar automobile accessories in commerce as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1.’Representing, directly or by implication, that respondent’s fog 
lamps will penetrate fog or cut under all fogs. 

2. Representing that the use of said lamps will prevent all light 
being reflected into the driver’s eyes or that its value in this respect is 
greater than the reduction of reflected extraneous light to a degree 
greater than ordinary head lamps and the affording of greater visi- 
bility in adverse weather conditions. 

3. That the use of said fog lamps alone will enable the driver of an 
automobile so equipped to see clearly under all adverse weather condi- 
tions. 

It. is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


PLAZA LUGGAGE & SUPPLY CO., INC., AND BENJAMIN 
GOLDSTEIN AND ABRAHAM GOLDSTEIN, TRADING AS 
U.S. LUGGAGE & LEATHER PRODUCTS CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4857. Complaint, Oct. 19, 1942—Decision, Jan. 30, 1948 


Where two partners engaged in the interstate sale and distribution of a sub- 
stantial volume of luggage, billfolds, and kindred merchandise to customers 
who included business concerns and groups of associated individuals buying 
for their own use or that of their employees and not for resale; and operating 
in conjunction with a certain corporation, since dissolved, in carrying on 
their said business, particularly with respect to the acts and practices herein 
concerned— 

(a) Represented that they manufactured the merchandise sold or distributed 
by them through use in their catalogs and on letters, cards and billheads of 
such expressions as “Manufacturers: Luggage,” etc., ‘Designers and Manu- 
facturers”, etc., and “Mfrs. Luggage and Leather Products,” etc., and through 
depictions in catalogs of factory operations showing products in various 
stages of manufacture; and 

(ob) Represented that the prices set out in their catalogs were the prices at 
which merchandise concerned or comparable merchandise was ordinarily 
sold by retailers, and that the stated discounts represented savings. to pur- 
chasers from the usual retail prices, through depicting practically all items 
offered for sale in their catalogs together with list prices and such statements 
as “50% discount on all prices in this catalog’; 

The facts being that said individuals were neither wholesalers nor manufac- 
turers, but retailers; so-called list or catalog prices were not, as understood 
by the public on the basis of recognized business custom, approximate retail 
prices, discount from which represented retailer’s profit, but were arbitrarily 
fixed amounts which, when reduced by the stated discounts, resulted in the 
customary retail prices for which the articles were sold by said individuals 
and other retailers in the usual course of business; they never owned a 
manufacturing plant or equipment but bought their merchandise from 
others; and prices in question, after application of discounts involved, were 
substantially in excess of those at which manufacturers, wholesalers, or 
distributors sold comparable merchandise, and were not wholesale prices ; 

With capacity and tendency to mislead and deceive a substantial portion of the 
purchasing public, which prefers to buy merchandise directly from manufac- 
turers and wholesalers as affording lower prices, superior quality, and other 
advantages, into the mistaken belief that they could obtain the merchandise 
advertised by said individuals at wholesale prices, and that they were dealing 
direct with the manufacturers, and with capacity thereby to induce pur- 
chasers to buy their products: 
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H eld, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce: 

Ur. B. G. Wilson for the Commission. 
Mr. Benjamin Goldstein and Mr. Henry A. Robinson, of New York 

City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the Plaza Luggage 
& Supply Co., Inc., a corporation, Benjamin Goldstein and Abraham 
Goldstein, copartners, trading and doing business as U. S. Luggage 
& Leather Products Co., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. Respondent, Plaza Luggage & Supply Co., Inc., is 
a corporation existing and doing business under and by virtue of 
the laws of the State of New York. Benjamin Goldstein and Abraham 
Goldstein are copartners trading and doing business under the firm 
name and style of U. S. Luggage & Leather Products Co. While the 
corporate respondent and the partnership are organized as separate 
concerns, their business affairs overlap and are intermingled, and 
they operate in conjunction and cooperation in carrying on their said - 
businesses, particularly with respect to the acts and and practices here- 
inafter set forth. The office and principal place of business of all re- 
spondents is located at 29 West Thirty-fourth Street, New York, N. Y. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the sale and distribution at retail of a substantial 
volume of luggage, billfolds, and kindred merchandise. Respondents 
cause substantial quantities of their said merchandise, when sold, to 
be shipped from their principal place of business or from their ware- 
houses to various classes of customers located in States other than 
the State in which such shipments orginate. Respondents now main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said merchandise in commerce between and among the several 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid businesses and 
for the purpose of inducing the purchase of their merchandise, the 


PLAZA LUGGAGE & SUPPLY ©O., INC., ET AL. 445 
443 Complaint 


respondents have disseminated and now disseminate many false and 
deceptive statements and representations with respect. to the char- 
acter of their businesses and the sale prices of their various articles of 
merchandise. Such statements and representations have been and 
are being made and disseminated largely by means of catalogs pe- 
riodically issued and distributed to their customers and prospective 
customers including, among others, business concerns for their use 
and the use of their employees and to groups of associated individuals, 
all of whom buy for their own use or the use of their employees and 
not for resale. In addition, statements and representations are also 
made on letterheads, invoices, billheads, cards, and other written and 
printed matter circulated among purchasers and prospective pur- 
chasers. Said catalogs above referred to set forth pictorial repre- 
sentations of practically all of the items offered for sale, together with 
stated prices of the various items usually designated as “list” prices. 
In some catalogs a separate sheet is attached which states: “50% dis- 
count on all prices in this catalog.” In other catalogs the quoted state- 
ment is printed on one or more of the pages therein. 

In their catalogs and on letterheads, cards and billheads, the re- 
spondents use and have used, among others, the following expressions: 


Manufacturers: Luggage—Leather Goods—Specialties ; 
Designers and Manufacturers of Sample Cases and Specialties ; and 
Mfrs. Luggage and Leather Products in Leather-Imitation Canvas and Fiber. 

In certain catalogs respondents print Pictures detailing various fac- 
tory operations in which products are depicted in various stages of 
manufacture, thereby enhancing the representations that they 
_ manufacture the products sold by them. 

Par. 4. It has been and is a recognized business custom for manu- 
facturers and wholesalers to publish or quote list or catalog prices 
which are subject to discount to retailers, the difference between the 
net prices and the list or catalog prices representing the profit to the 
retailers, with the list or catalog prices being the approximate prices 
at which the merchandise is expected to be sold at retail. The public 
is well aware of such long-established custom and relies thereon, and 
has come to believe that the list or catalog prices are approximately 
the usual and ordinary retail prices, and that any dealings, by which 
any price reduction is obtained below such list or catalog prices, 
‘represent and are savings from regular retail prices. 

Par. 5. By and through the use of list prices with discounts and the 
words “Manufacturers” and “Mfrs.,” together with pictorial repre- 
sentations of manufacturing processes, respondents represent that 
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they are other than retailers and are in fact manufacturers or whole- 
salers of their products; that the prices set out in their catalogs are the 
prices at which such merchandise, or comparable merchandise, is ordi- 
narily sold by retailers and that the difference between the list or 
catalog price and the net prices; that is, the list or catalog prices, less 
the stated discounts, represent and are savings to purchasers from the 
customary and usual retail prices. 

Par. 6. All of the foregoing statements and representations are 
false, deceptive, and misleading. In truth and in fact respondents 
are retailers and not wholesalers or manufacturers. The catalog or 
list prices used by respondents are fictitious and substantially in 
excess of prices at which said merchandise is sold or is expected to be 
sold at retail. The prices, after application of the discounts, are 
substantially in excess of the prices at which manufacturers, whole- 
salers, or distributors offer for sale and sell the same or comparable 
articles of merchandise and are not wholesale prices. Respondents’ 
so-called catalog or list prices are not prices at all, but are arbitrarily 
fixed amounts which, when reduced by the stated discounts, are ap- 
proximately the regular and customary retail prices for which the 
various articles, or comparable articles, are offered for sale and sold 
by respondents and other retailers in the usual course of business. 
The respondents do not own, operate, or control the plant, equipment, 
or machinery wherein and whereby their merchandise is manufactured 
and produced, but buy such merchandise from others. 

Par. 7. Such false, misleading, and deceptive statements and repre- 
sentations made by respondents as aforesaid constitute and are a 
complete plan and scheme of advertising and price quotation designed 
to induce the erroneous belief in the prospective and purchasing’ 
consumer-user public that respondents are wholesalers or manufac- 
turers selling to firms, groups of individuals, and to individuals, at 
prices approximating the prices at which retailers can and do buy 
the same or comparable merchandise at wholesale or factory prices. 

Par. 8. A substantial part of the consumer-user public has a pref- 
erence for buying merchandise, including the classes of merchandise 
sold by respondents, directly from manufacturers and wholesalers, 
believing that by so doing they obtain lower prices, superior quality 
and other advantages. 

Par. 9. The acts and practices of the respondents in using the fore- 
going false, deceptive, and misleading statements and representations 
have had and now have the capacity and tendency to, and do, mislead 
and deceive a substantial portion of the purchasing public into the 
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erroneous and mistaken belief that said statements, representations, 
and advertisements were and are true. As a result of such induced 
erroneous and mistaken belief, a substantial number of the purchasing 
public have purchased respondents’ mercharidise. 

Par. 10. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Repvort, Finpines As To THE Facrs, aND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 19, 1942, issued and sub- 
sequently served its complaint in this proceeding upon the respondents, 
Plaza Luggage & Supply Co., Inc., a corporation, and Benjamin Gold- 
stein and Abraham Goldstein, copartners, trading as U. S. Luggage 
& Leather Products Co., charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of the said complaint and the filing 
of the answer of the respondents thereto, a stipulation as to the facts 
was entered into between Daniel J. Murphy, Chief of Trial Division, 
and the respondents, by their attorney, subject to the approval of the 
Commission, whereby it was stipulated that the statement of facts 
set out in said stipulation might be taken as the facts of this pro- 
ceeding and in lieu of testimony in support of the charges stated in 
the complaint and in opposition thereto and that the Commission 
might proceed upon the complaint, answer of the respondents, and 
said statement of facts to make its report stating its findings as to the 
facts (including inferences which might be drawn from said stipulated 
facts) and its conclusion based thereon and enter its order disposing 
of the proceeding without any intervening procedure. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon said complaint, answer thereto, and stipulation, said 
stipulation having been approved, accepted, and filed by the Commis: 
sion; and the Commission, having duly considered the matter and 
being now fully advised in the premises, makes this its findings as to 
the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Plaza Luggage & Supply Co., Inc., was 
a corporation formerly existing and doing business under and by 
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virtue of the laws of the State of New York. This corporation was 
dissolved on January 28, 1943, and is no longer in business. 

Respondents, Benjamin Goldstein and Abraham Goldstein, are 
copartners trading and doing business under the firm name and style 
of U. S. Luggage & Leather Products Co. and maintain their prin- 
cipal office and place of business at 29 West Thirty-fourth Street, 
New York, N. Y. While the corporate respondent and the said 
copartnership were organized as separate concerns, during the exist- 
ence of the corporation their business affairs overlapped and inter- 
mingled and they operated in conjunction and cooperation with each 
other in carrying on their said businesses, particularly with respect 
to the acts and practices hereinafter set forth. 

Par. 2. The respondents, Benamin Goldstein and Abraham Gold- 
stein, trading as U. S. Luggage & Leather Products Co., during the 
existence of the corporate respondent and subsequent phevet were 
engaged in the sale and distribution of a substantial volume of luggage, 
billfolds, and kindred merchandise. Said respondents caused such 
merchandise, when sold, to be transported from their place of business 
in the city of New York and State of New York to purchasers thereof 
located in various other States of the United States. Said respond- 
ents maintain, and at all times mentioned herein have maintained, a 
course of trade in said merchandise in commerce among and between 
the several States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their merchandise, the 
respondents have disseminated statements. and representations with 
respect to the character of their business and the sale prices of their 
various articles of merchandise. Such statements and representations 
have been made and disseminated largely by means of catalogs periodi- 
cally issued and distributed to their customers and prospective cus- 
_ tomers including, among others, business concerns for their use and 
the use of their employees and to groups of associated individuals, all 
of whom buy for their own use or the use of their employees and 
not for resale. In addition, statements and representations were 
also made on letterheads, invoices, billheads, cards, and other written 
and printed matter circulated among purchasers and prospective pur- 
chasers. Such catalogs above referred to set forth pictorial repre- 
sentations of pr actically all of the items offered for sale, together with 
stated prices of the various items usually designated as “list” prices. 
In some catalogs a separate sheet was attached which stated : “50% 
discount on all prices in this catalog.” In other catalogs the quoted 
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statement was printed on one or more of the pages therein. In their 
catalogs and on letterheads, cards, and billheads, the respondents have 
used, among others, the following expressions: . 

Manufacturers: Luggage—Leather Goods—Specialties ; 

Designers and Manufacturers of Sample Cases and Specialties ; and 

Mfrs. Luggage and Leather Products in Leather-Imitation Canvas and Fiber, 

In certain catalogs respondents printed pictures detailing various 
factory operations in which products were depicted in various stages 
of manufacture, thereby enhancing the representations that they man- 
ufacture the products sold by them. 

Par. 4. It has been and is a recognized business custom for manu- 
facturers and wholesalers to publish or quote “list” or “catalog” prices 
which are subject to discount to retailers, the difference between the 
net prices and the list or catalog prices representing the profit to the 
retailers, with the list or catalog prices being the approximate prices 
at which the merchandise is expected to be sold at retail. The public 
is well aware of such long-established custom and relies thereon, and 
has come to believe that the list or catalog prices are approximately 
the usual and ordinary retail prices, and that any dealings by which 
any price reduction is obtained below such list or catalog prices repre- 
sent and are savings from regular retail prices. . 

Par. 5. By and through the use of list prices with discounts and 
the words “Manufacturers” and “Mfrs.,” together with pictorial repre- 
sentations of manufacturing processes, respondents represented that 
they were other than retailers and were in fact manufacturers or 
wholesalers of their products; that the prices set out in their catalogs 
were the prices at which said merchandise, or comparable merchandise, 
were ordinarily sold by retailers; and that the difference between the 
list or catalog price and the net prices, that is, the list or catalog prices 
less the stated discounts, represented and were savings to purchasers 
from the customary and usual retail prices. 

Par. 6. All of the foregoing statements and representations were 
false, deceptive, and misleading. In truth and in fact respondents 
were retailers and not wholesalers or manufacturers. The catalog 
or list prices used by respondents were fictitious and substantially in 
excess of prices at which said merchandise was sold or was expected 
to be sold at retail. The prices, after application of the discounts, 
were substantially in excess of the prices at which manufacturers, 
wholesalers, or distributors offered for sale and sold the same or com- 
parable articles of merchandise and were not wholesale prices. Re- 
spondents’ so-called catalog or list prices were not prices at all, but were 
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arbitrarily fixed amounts which, when reduced by the stated discounts, 
were approximately the regular and customary retail prices for which. 
the various articles, or comparable articles, were offered for sale and: 
sold by respondents and other retailers in the usual course of business. 
The respondents have never owned the plant, equipment, or machinery 
wherein and whereby their merchandise was manufactured and pro- 
duced, but have bought such merchandise from others. 

Par. 7. Such false, deceptive, and misleading statements and repre- 
sentations made by respondents as hereinabove described constituted: 
and were a complete plan and scheme of advertising and price quota- 
tions designed to induce the erroneous belief in the prospective and 
purchasing consumer-user public that respondents were wholesalers 
or manufacturers selling to firms, groups of individuals, and to indi- 
viduals, at prices approximating the prices at which retailers can and 
do buy the same or comparable merchandise at wholesale or factory 
prices. 

Par. 8. A substantial part of the consumer-user public has a prefer- 
ence for buying merchandise, including the classes of merchandise 
sold by respondents, directly from manufacturers and wholesalers, 
believing that by so doing they obtain lower prices, superior quality, 
and other advantages. 

Par. 9. The acts and practices of the respondents in using the fore- 
going false, deceptive, and misleading statements and representations 
had the capacity and tendency to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that they could obtain the merchandise advertised by the re- 
spondents at wholesale prices and that they were dealing direct with 
the manufacturer of such products, and also had the capacity to in- 
duce purchasers, because of such erroneous and mistaken belief, to 
purchase respondents’ merchandise. 


CONCLUSION 


The acts and practices of respondents as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
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spondents, and a stipulation as to the facts, in which stipulation the 
respondents waived all intervening procedure and further hearing 
as to the said facts, and the Commission having made its findings as 
to the facts and conclusion that the respondents, Benjamin Goldstein 
and Abraham Goldstein, copartners trading and doing business as 
U.S. Luggage & Leather Products Co., have violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondents, Benjamin Goldstein and Abra- 
ham Goldstein, individually and trading as U. S. Luggage & Leather 
Products Co. or trading under any other trade name, and their re- 
spective representatives, agents, and employees, directly or through 
any corporate or other device in connection with the offering for sale, 
sale, and distribution of luggage, billfolds, and other items of mer- 
chandise in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondents manu- 
facture the merchandise sold or distributed by them through the use 
of the term “manufacturer” or “Mfrs.” or any other term or abbre- 
viation of similar import or meaning on billheads, stationery, in ad- 
vertising, or in any other manner. 

2, Using pictorial representations of manufacturing processes in 
such a manner as to represent or imply that respondents manufacture 
the merchandise described by such pictorial representations. 

3. Using the term “list price,” “catalog price,” or any other term of 
similar import or meaning to designate, describe, or refer to prices 
which are not in fact the bona fide regular established selling prices 
of the merchandise offered for sale as established by the usual and 
customary sales in the normal course of business. 

4. Representing as a catalog, list, or retail price any fictitious price 
which is in excess of the price at which the article of merchandise is 
sold or is expected to be sold at retail. 

5. Representing that respondents are selling their merchandise at 
wholesale prices by allowing discounts from list, catalog, or retail 
prices when such prices, after application of such discounts, are in 
excess of the usual or customary prices at which manufacturers, whole- 
salers, or distributors offer for sale or sell the same or comparable 
articles of merchandise in the normal course of business. 

6. Representing that any specified saving or discount from the retail 
price is offered purchaser upon purchase of any article of merchandise 
when such saving or discount is based upon a fictitious retail price. 
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It is further ordered, That the complaint be, and the same hereby 
is, dismissed as to the respondent Plaza Luggage & Supply Co., Inc., a 
corporation. pete 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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“THE RUBBER MANUFACTURERS. ASSOCIATION, 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26,1914 


Docket 5448. Complaint, June 28, 1946—Decision, Feb. 2, 1948 


Where certain corporations, members of the Heel and Sole Division of the Rubber 
Manufacturers Association or of the Rubber Heel and Sole Manufacturers 
Association, and a nonmember corporation, engaged in the manufacture and 
interstate sale and distribution of rubber heels, rubber soles, and products 
accessory thereto, and in active substantial competition with each other 
except insofar as competition had been restricted or forestalled by the 
understandings, etc., below set out; together with said associations, and the 
chairman of the former, and the general director of the latter, since deceased, 
acting as parties to understandings, etc., below set-out, and as participants 
in acts and practices done pursuant thereto, 

(a) Engaged in organizing, developing and perfecting a combination, agreement, 
and planned common course of action to suppress and eliminate competition 
as to prices.and otherwise, among themselves and among the aA t ad of 
their products ; and 

Where said manufacturers and said individuals, as steps in and toward the ac- 
complishment of the objective above set out, and pursuant to the said com- 

bination, ete.— 

(b) Endeavored to restrict price competition among themselves and among their 
jobbers by (1) agreements among themselves on the selling prices and the 
terms and conditions of sale for their products; (2) agreements among 
themselves as to the standards of quality to which such agreements and 
prices should be applied; and (3) agreements between the particular manu- 
facturers and their respective jobber customers on the resale prices to be 
charged by the latter; continuing the terms and conditions of sale and the 
standards of quality so agreed upon, or supplementing the same, so as to 
form the foundation for subsequent agreements ; and 

Where said manufacturers, acting as aforesaid— 

(c) Sought also to prevent price competition among themselves by systematically 
interchanging their price lists and current selling prices, and undertaking to 
make changes therein only after notice to each other ; and 

Where said associations of manufacturers, and their officers, acting as aforesaid— 

(d) Undertook by a planned common course of action among themselves to fix 
uniform prices for their product when sold to jobbers, and also to fix uniform 
prices at which the jobbers would sell said commodities to shoe repairmen ; 
fixing such uniform resale prices for various sections and areas comprising 
the entire country, with said jobbers’ collaboration and cooperation as fin- 
ally expressed in contracts entered into by some of the manufacturers with 
their respective jobbers ; 
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Capacity, tendency and effect of which understandings, etc., and acts and 
practices done pursuant thereto, were to lessen, restrain and suppress 
competition in the sale of rubber heels, rubber soles and products accessory 
thereto, in, among and between the several States; to fix and maintain 
original and uniform resale prices and terms and conditions of sale and 
standards of quality for such products; to unduly restrict and restrain 
interstate. trade and -commerce..therein;. and to create in themselves a 
monopoly in the sale and distribution of such products: 

Held, That the aforesaid understandings, etc., and the acts and practices done 
pursuant thereto, under the conditions and circumstances set forth, con-. 
stituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


In said proceeding, in which certain corporations, associations, and individuals 
entered into a stipulation which provided, among other things, that the 
Commission might proceed upon the statement of facts contained therein 
to make its report (including inferences which it might draw therefrom) 

- and its conclusion based thereon, and enter its order disposing of the 
proceeding without the presentation or argument and the filing of briefs, 
and in which the Commission made and entered its findings as to the facts and 
its. conclusion that such respondents had.-violated.the provisions of section 5 of 
the Federal Trade Commission Act, and entered its cease and desist order ; 
and in which proceeding there had also been joined a certain trade asso- 
ciation, its secretary, and certain other parties respondent, including corpo- 
rations, individuals, and partners, which did not join in said stipulation, and 
as to which various respondents the record was wholly inadequate to enable 
the Commission to make a finding of any kind, and as to which, as respects 
their participation in the understanding, etc., referred to in the complaint, 
the issues raised thereby had not been determined : 

The Commission was of the opinion that, in order that the proceedings might 
be disposed of as expeditiously as possible as to those respondents who had 
executed the aforesaid stipulation, it would be in the public interest for 
the complaint to be dismissed as to the respondents who had not executed 
the stipulation, and for the Commission’s charges against said parties 
to be stated and determined in a separate proceeding. 


Mr. L. E. Creel, Jr. and Mr. Robert R. Maclver for the Com- 
mission. 

Fish, Richardson & Neave, of New York City, for The Rubber 
Manufacturers Association, Inc., George Flint, Auburn Rubber 
Corp., Avon Sole Co., and along with— 

Campbell, Clithero & Fischer, of Chicago, Ill., for Dryden Rubber 
Co.; 

Kittelle, Sawyer & Lamb, of Washington, D. C., for Essex Rubber 
Co. and Panther-Panco Rubber Co., Inc.; 


White & Case, of New York City, for The B. F. Goodrich Co. and 
Hood Rubber Co.; 
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Cahill, Gordon, Zachry & Reindel, of New York City, for Good- 
year Tire & Rubber Co.; 

Hale & Dorr, of Boston, Mass., for Alfred Hale Rubber Co.; 

Mr. Simon E. Sobeloff, of Baltimore, Md., for The Holtite Manu- 
facturing Co. and Cat’s Paw Rubber Co., Inc.; 

Fauver & Fauver, of Elyria, Ohio, for The I. T. S. Co.; 

Mr. James E'. Ingram, Jr., of Hagerstown, Md., for The O’Sullivan 
Rubber Co., Inc.; 
Mr. J. W. Dessecker, of Akron, Ohio, for Seiberling Rubber Co.; 

Arthur, Dry & Dole, of New York City, for United States Rubber 
Co.; 

Kittelle, Sawyer & Lamb, of Washington, D. C., for Rubber Heel 
& Sole Manufacturers Ass’n, The Bearfoot Sole Co., Inc., Bradstone 
Rubber Co., The Hagerstown Rubber Co., Lynch Heel Co., The 
Monarch Rubber Co., Inc., Quabaug Rubber Co., Travelite Rubber 
Co., Inc., and Victor Products Corp. of Pa.; 

Blair, Korner, Doyle & Appel, of Washington, D. C.,. for Beebe 
Bros. Rubber Co.; ; 

Hale & Dorr, of Boston, Mass, for Hanover Rubber Co.; 

Ingram & Schenck, of New York City, for The Norwalk Tire & 
Rubber Co.; 

Friedman, Atherton, King & Turner, of Boston, Mass., for Plym- 
outh Rubber Co., Inc.; 

George C. and Donald W. Webber, of Auburn, Maine, for Webster 
Rubber Co.; 

Mr. Charles Green, of Philadelphia, Pa., for Connecticut, Leather 
& Findings Association, Inc., Harry Diamond, Bridgeport Leather 
Co., Maurice Greenberg, Diamond Leather Co., Louis Geghter, New 
Haven Leather Co., Inc., Puzzo Brothers Co., Torrington Leather Co. 
and The Zich Leather Co. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the parties named 
in the caption hereof, and more particularly described and referred 
to hereinafter as respondents, have violated the provisions of section 
5 of the Federal Trade Commission Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues, its complaint, atatingss its charges in 
that respect as follows: 


DescrIPTION OF RESPONDENTS 
PaRAGRAPH 1. 


A 


(1) Respondent, The Rubber Manufacturers Association, Inc., a 
trade association, is a corporation organized and existing under the 
laws of the State of New York, with its principal office located at 444 
Madison Avenue, New York 22, N. Y. 

(2) Respondent, George Flint, an individual, is chairman of the 
Heel and Sole Division of the respondent, The Rubber Manufacturers | 
Association, Inc. 

(3) Respondent, Auburn Rubber Corp., is a corporation organized 
and existing under the laws of the State of Delaware, with its principal 
office located at 725 West Eleventh Street, Auburn, Ind. 

(4) Respondent, Avon Sole Co., is a corporation organized and 
existing under the laws of the State of Massachusetts, with its princi- 
pal office located in Avon, Mass. 

(5) Respondent, Dryden Rubber Co., is a corporation organized 
and existing under the laws of the State of Illinois, with its principal 
office located at 1014 South Kildare Avenue, Chicago, Ill. 

(6) Respondent, Essex Rubber Co., is a corporation organized and — 
existing under the laws of the State of New Jersey, with its principal 
office located at May and Beake Streets, Trenton, N. J. 

(7) Respondent, The B: F. Goodrich Co., is a corporation organized 
and existing under the laws of the State of New York, with its prin- 
cipal office located at 500 Main Street, Akron, Ohio. 

(8) Respondent, Goodyear Tire & Rubber Co., is a corporation 
organized and existing under the laws of the State of Ohio, with its 
principal office located in Akron, Ohio. . 

(9) Respondent, Alfred Hale Rubber Co., is a corporation organized 
and existing under the laws of the State of Massachusetts, with its 
principal office located at 26 Spruce Street, North Quincy 71, Mass. 

(10) Respondent, The Holtite Manufacturing:Co., isa corporation 
organized and existing under the laws of the State of Maryland with 
i principal office located at Warner and Ostend Streets, Baltimore, 

d. 

(11) Respondent, Hood Rubber Co., a Division of respondent, the 
B. F. Goodrich Co., is a corporation organized and existing under 


THE RUBBER MANUFACTURERS ASSN.,-INC., ET AL. 457 
453 Complaint 


the laws of the State of New York, with its principal office located 
in Watertown 72, Mass. 

(12) Respondant! The I. T. S. Co., is a corporation ordain and 
existing under the laws of the State of Ohio, with its principal office 
located in Elyria, Ohio. 

(13) Respondent, The O’Sullivan Rubber Co., Inc., is a corporation 
organized and existing under the laws of the State of Delaware, with 
its principal office located in Winchester, Va. 

(14) Respondent, Panther-Panco Rubber Co., Inc., is a corporation 
organized and existing under the laws of the State of Massachusetts, 
with its principal office located at 31 Highland Street, Chelsea, Mass. 

(15) Respondent, Seiberling Rubber Co., is a corporation organized 
and existing under the laws of ‘the State of DekiGaxe with its principal 
office located in. Akron, Ohio. 

(16) Respondent, United States Rubber Co., is a corporation or- 
ganized and existing under the laws of the State of New Jersey, with 
its principal office located at 1230 Sixth Avenue, New York, N. Y. 


B 


(17) Respondent, Rubber Heel & Sole Manufacturers Association, 
is an unincorporated trade association with its principal office located 
at 551 Fifth Avenue, New York 17,N. Y. The business and affairs of 
said respondent association are conducted under the active manage- 
ment and supervision of an officer designated as general director. 

(18) Respondent, R. S. Crawford, an individual, is general director 
of respondent, Rubber Heel & Sole Manufacturers Association. 

(19) Respondent, Avon Sole Co., is a corporation organized and 
existing under the laws of the State of Massachusetts, with its prin- 
cipal office located in Avon, Mass. 

(20) Respondent, The Bearfoot Sole Co., Inc., is a corporation 
organized.and existing under the laws of the State of Massachusetts, 
with its principal office located at 345 Fifteenth Street, Barberton, 
Ohio. 

(21) Respondent, Beebe Bros. Rubber Co., is a corporation organized 
and existing under the laws of the State of New Hampshire, with its 
principal office located in Nashua, N. H. 

(22) Respondent, Bradstone Rubber Co., is a corporation organized 
under the laws of the State of New. Jersey, with its principal office 
located in Woodbine, N. J. 

(23) Respondent, The Hagerstown Rubber Co., is a corporation 
organized and existing under the laws of the State of Maryland with 
its principal office located in Hagerstown, Md. 
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(24) Respondent, Alfred Hale Rubber Co., is a corporation organ- 
ized and existing under the laws of the State of Massachusetts, with 
its principal office located at 26 Spruce Street, North Quincy 71, Mass. 

(25) Respondent, Hanover Rubber Co., is a corporation organized. 
and existing under the laws of the State of Massachusetts, with its 
principal office located at King Street, West Hanover, Mass. 

(26) Respondent, The Holtite Manufacturing Co., is a corporation. 
organized and existing under the laws of the State of Maryland, with 
its principal office located at Warner and Ostend Streets, Baltimore, 
Md. 

(27) Respondent, Lynch Heel Co., is a corporation organized and 
existing under the laws of the State of Massachusetts, with its prin- 
cipal office located at 224-226 Crescent Avenue, Chelsea, Mass. Said. 
respondent uses the trade name the Ideal Rubber Heel Manufacturing 
Co. in selling its rubber heels. 

(28) Respondent, The Monarch Rubber Co., Inc., is a corporation 
organized and existing under the laws of the State of Maryland, with 
its principal office located at Philadelphia Road and Conkling Street, 
Baltimore, Md. 

(29) Respondent, The Norwalk Tire & Rubber Co., is a corporation 
organized and existing under the laws of the State of Connecticut, 
with its principal office located in Norwalk, Conn. 

(380) Respondent, Panther-Panco Rubber Co., Inc., is a corporation 
organized and existing under the laws of the State of Massachusetts, 
with its principal office located at 31 Highland Street, Chelsea, Mass. 

(81) Respondent, Plymouth Rubber Co., Inc., is a corporation 
organized and existing under the laws of the State of Massachusetts, 
with its principal office located at Revere Street, Canton, Mass. 

(32) Respondent, Quabaug Rubber Co., is a corporation organized 
and existing under the laws of the State of Massachusetts, with its 
principal office located in North Brookfield, Mass. 

(38) Respondent, Travelite Rubber Co., Inc., is a corporation organ- 
ized and existing under the laws of the State of Massachusetts, with 
its principal office located at 10 High Street, Boston, Mass. 

(34) Respondent, Victor Products Corp. of Pennsylvania, is a cor- 
poration organized and existing under the laws of the State of Penn- 
sylvania, with its principal office located in Gettysburg, Pa. 

(35) Respondent, Webster Rubber Co., is a corporation organized 
and existing under the laws of the State of Maine with its principal 
office located in Auburn, Maine. 
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(36) Respondent, Connecticut Leather & Findings Association, Inc., 
a trade association, is a corporation organized and existing under the 
laws of the State of Connecticut, with its-principal office located at 
242 Bank Street, Waterbury, Odom: 

(37) Respondent, Harry Diamond, an individual, is secretary of 
respondent Connecticut Leather & Findings Assouiatitii: Ine. 

(388) Respondent, Bridgeport Leather Co., is a Gorcasinen or- 
ganized and existing under the laws of the State of Connecticut, with 
its principal office located in Bridgeport, Conn. 

(39) Respondent, Maurice Greenberg, is an individual trading as 
Connecticut Leather Co., with his place of business located at 75 
Windsor Street, Hartford, Conn. 

(40) Respondent, Diamond Leather Co., is a corporation organized 
and existing under the laws of the State of Connecticut, with its prin- 
cipal office located at 909 Grand Avenue, New Haven, Conn. 

(41) Respondent, Louis Geghter, is an individual trading as Elm 
City Leather Co., with his place of business located at 112 George 
Street, New Haven, Conn. 

(42) Respondent, New Haven Leather Co., Inc., is a corporation 
organized and existing under the laws of the State of Connecticut, 
with its principal office located at 692 Chapel Street, New Haven, 
Conn. 

(43) Respondent, Puzzo Bros. Co., is a corporation organized and 
existing under the laws of the State of Connecticut, with its principal 
office located at 234-238 Bank Street, Waterbury, Conn. 

(44) Respondents, Rochina DeCroce and Anthony M. DeCroce, are 
copartners doing business under the firm name of Torrington Leather 
Co., with their principal office located at 81 East Main Street, Torring- 
ton, Conn. 

(45) Respondent, The Zich Leather Co., is a corporation organized 
and existing under the laws of the State of Connecticut, with its princi- 
pal office located at 44-46 Market Street, Hartford, Conn. 

(46) Respondent, Cat’s Paw Rubber Co., Inc., is a corporation 
organized and existing under the laws of the State of Maryland, with 
its principal office located at Warner and Ostend Streets, Baltimore, 
Md. Said respondent is an associate member of respondent Con- 
necticut Leather & Findings Association, Inc. Other associate mem- 
bers of said respondent association are respondents (hereinabove 
described) Essex Rubber Co., Goodyear Tire & Rubber Co., The 
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Holtite Manufacturing Co., the I. T. S. Co., the O’Sullivan Rubber 
Co., Inc., Panther-Panco Rubber Co., and United States Rubber Co. 

Each of the respondents described in this paragraph, subparagraphs 
(3) to (16), inclusive, sometimes hereinafter referred to as respondent 
members of the heel and sole division, is a member of the heel and sole 
division of respondent, the Rubber Manufacturers Association, Inc., 
described in subparagraph (1) of this paragraph; each of the respond- 
ents described in this paragraph, subparagraphs (19) to (35), inclu- 
sive, sometimes hereinafter referred to as respondent members of the 
respondent Rubber Heel & Sole Manufacturers Association, is a mem~ 
ber of the respondent, Rubber Heel & Sole Manufacturers Association, 
described in subparagraph (17) of this paragraph; each of the re- 
spondents described in this paragraph, subparagraphs (38) to (45), 
inclusive, is a member of the respondent, Connecticut Leather & Find- 
ings Association, Inc., described in subparagraph (36) of this para- 
graph; the respondents described or named in subparagraph (46) of 
this paragraph are associate members of said respondent Connecticut 
Leather & Findings Association, Inc.; each of said respondent mem- 
bers, including respondent associate members, of said respondent 
associations has for a number of years, through such membership and 
otherwise, directly participated in cooperative and coliective action 
of those named herein as respondents in the formation, putting into 
operation, and making effective some or all of the methods, systems, 
practices and policies which are alleged herein to be unlawful. 

Each of the individual respondents described in this paragraph, 
subparagraphs (2), (18), and (87), has for many years participated 
in cooperative and collective action of those named herein as respond- 
ents in the formation, putting into operation, and making effective 
some or all of the methods, systems, practices, and policies which are 
alleged herein to be unlawful. 


Business or ResronpENTS 


Par. 2. Respondent, members of the heel and sole division of re- 
spondent, the Rubber Manufacturers Association, Inc., respondent 
members of the respondent, Rubber Heel & Sole Manufacturers Asso- 
ciation, and respondent associate members of respondent, Connecticut 
Leather & Findings Association, Inc., are engaged in the business of 
manufacturing, selling, and distributing rubber heels, rubber soles, 
and products accessory thereto; the respondent members of respond- 
ent, Connecticut Leather & Findings Association, Inc., are engaged 
in the business of selling and distributing such products. The re- 
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spondent members of all respondent associations sell such products at 
various points throughout the United States to wholesalers, dealers, 
and/or consumers, including the United States Government, and when 
sales are made FAiphidest members have regularly shipped and do ship 
such products to the purchasers thereof at points in the several States 
of the United States and the District of Columbia other than in the 
States of origin of the shipments. ‘The term “commerce” as herein- 
after used means “commerce” as defined in the Federal Trade Com- 
mission Act. 

The respondent associations and their respondent officers are not, in 
their official capacities, engaged in commerce, but all aided, abetted, 
furthered, cooperated with, and were instrumentalities of and parties 
to, some or all, of the understandings, agreements, combinations, and 
conspiracies hereinafter set out and actively cooperated and partici- 
pated in the performance of some or all of the acts and practices done 
in pursuance thereto and in furtherance thereof. . 

Prior to the adoption of the acts and practices hereinafter described, 
said respondent members, in the regular. course and conduct of their 
respective businesses, were in active and substantial competition with 
each other, and with other manufacturers and distributors of rubber 
heels, rubber soles, and products accessory thereto in the sale thereof 
in trade and commerce between and among the several States of the 
United States and in the District of Columbia; and except for the 
adoption and use of the acts and practices hereinafter described such 
active and substantial competition would have continued and said 
respondent members would now be in active and substantial com- 
petition with each other and with other manufacturers and distribu- 
tors of such products. 


OFrrEeNsES CHARGED 


Par. 8. For more than 12 years last past respondents have been 
engaged in organizing, developing, and perfecting a combination, 
conspiracy, and planned common course of action to suppress and 
eliminate competition as to price and otherwise among themselves 
and among the jobbers and retail distributors of rubber heels, rubber 
soles, and products accessory thereto, manufactured by the members 
of respondent manufacturers’ association. As steps in and toward 
the accomplishment of said purpose and objective, respondents have 
adopted methods and practices and have taken action as follows: 

(1) Respondent members of the heel and sole division of respond- 
ent, the Rubber Manufacturers Association, Inc., the respondent chair- 
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man of said heel and sole division and respondent manufacturers 
endeavored for a number of years prior to 1930 to restrict price com- 
petition among themselves and among the jobbers of their respective 
products by agreements on the selling price and terms and condi- 
tions of sale for rubber heels, rubber soles, and products accessory 
thereto, by agreements on the standards of quality and size to which 
such agreed prices should apply, and by agreements between the re- 
spective respondent manufacturers and their respective jobber cus- 
tomers on the resale prices to be charged by such customers. - Said 
terms and conditions of sale and said standards of quality and size 
have either been continued or have been supplemented to form the 
foundation for the subsequent agreements as to prices and resale 
prices hereinafter alleged. Prior to and during the period of the 
National Industrial Recovery Act, including the period between 1933 
and 1935, respondent manufacturers sought to prevent price com- 
petition by systematically interchanging their price lists and current 
selling prices and undertaking to make changes therein only upon 
and after notice to each other. Said methods were continued by 
voluntary agreement and cooperative effort subsequent to the ex- 
piration of respondent manufacturers’ N. R. A. Code. Upon forma- 
tion of respondent Rubber Heel and Sole Manufacturers Association 
in 1982, its officers and members, many of which were also members 
of the heel and sole division of respondent, The Rubber Manufac- 
turers Association, Inc., adopted and pursued lines of action similar 
to and parallel with those alleged regarding the last-mentioned asso- 
ciation, and cooperated with it in the attainment of the common ob- 
jectives as to price and otherwise that are herein set forth. 

(2) Beginning in 1938 or 1939, and continuing for several years 
‘thereafter, the two respondent associations of manufacturers, their 
officers, and members, undertook by combination, conspiracy, and 
planned common course of action among themselves to fix uniform 
prices for their rubber heels, rubber soles, and accessory products to 
jobbers and also to fix uniform prices at which jobbers would sell said 
commodities to shoe repairmen and at which shoe repairmen would 
serve the consumer. Said uniform resale prices were fixed for various 
sections and areas comprising the entire country as the result of col- 
laboration and cooperation with respondent, Connecticut Leather & 
Findings Association, Inc., its officers, directors, and members and with 
certain other coconspirator associations of jobbers and shoe repair- 
men in various parts of the United States, but which coconspirator as- 
sociations are not joined or named as respondents herein. Such col- 


THE RUBBER MANUFACTURERS ASSN., INC., ET AL. 463 
453 Complaint 


laboration and cooperation culminated in and was expressed and made 
effective by means of contracts entered into by the respective manufac- 
turers with their respective jobbers and shoe repairmen handling their 
products, under color of authority of the so-called Fair Trade Acts of 
various States of the United States and of the Miller-Tydings Act, 
but in disregard of the limitations of said acts. Among the respects in 
which respondents disregarded such limitations was their practice of 
fixing the price for rubber heels to include charges for their attachment 
by shoe repairmen. 

(3) Respondent Connecticut Leather & Findings Association, Inc., 
its officers, directors, and members, with the aid of said coconspirator 
associations of jobbers and shoe repairmen, acted concertedly to induce 
respondent manufacturers to enter into the so-called fair trade con- 
tracts and concertedly to discriminate with their patronage in favor 
of manufacturers offering and utilizing such contracts and against 
manufacturers not so doing. 

(4) Upon entrance of the United States into World War II and in 
connection with the efforts of the Office of Price Administration to 
prevent price inflation through fixation of maximum or ceiling prices, 
respondent associations of manufacturers, their officers, and members, 
took steps to insure that the minimum prices and the minimum resale 
prices for rubber heels, rubber soles, and products accessory thereto, 
which they had previously fixed by agreement among themselves, and 
with various associations of jobbers and repairmen as aforesaid, would 
be accepted and approved by the Office of Price Administration as 
maximum prices. Said respondents agreed upon the prices which 
were later promulgated by the Office of Price Administration as maxi- 
mum prices and upon the resale prices which were likewise so promul- 
gated but all of which were known and understood by respondents to 
be their minimum prices and which were so treated and applied by 
them in their quotations and sales. 

(5) In the course of the relations with the Office of Price Admin- 
istration, as aforesaid, respondents conspired among themselves and 
with others to obtain its approval of the prices and of the resale 
prices jointly desired and previously agreed upon by respondents. 
Respondents thus disregarded and eliminated price competition as a 
means of preventing price inflation on the commodities involved herein. 
The increased resale price for rubber heels so arrived at included a 
charge for attachment of the heels by shoe repairmen. 

(6) Respondent associations of manufacturers established a so- 
called heel and sole steering committee which proceeded to fix the 
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prices at which sales should be made to various governmental agen-. 
cies, including the War and Navy Departments, and which also pro- 
rated the distribution of Government orders on an agreed percentage 
basis, among the respective respondent manufacturers in proportion 
to their percentages on civilian sales, allocating for such proration, 
however, 92.6 percent of the total of such orders among manufacturers 
who were members of respondent associations, although they collec- 
tively represented only 75 percent of the total volume of civilian 
business. 

Par. 4. The acts, practices, methods, policies, combinations, agree- 
ments, and understandings of the respondents as hereinbefore alleged, 
all and singularly, are unfair and to the prejudice of the public; 
deprive the public of the benefit of competition; have a dangerous 
tendency to and have actually hindered, frustrated, suppressed, and 
eliminated competition in the sale of rubber heels, rubber soles, and 
products accessory thereto in commerce within the intent and meaning | 
of the Federal Trade Commission Act; have the tendency and capacity 
to restrain unreasonably, and have restrained unreasonably, such 
commerce in said products; have a dangerous tendency to create in 
respondents a monopoly in the sale and distribution of such products 
and constitute unfair methods of competition and unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
section 5 of the Federal Trade Commission Act. 


Report, Frnprncs As TO THE Facts, AnD ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Comnuission on June 28, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answers thereto (by all of said respondents except R. S. Crawford, 
an individual, named in the complaint as general director of respond- 
ent Rubber Heel & Sole Manufacturers Association, who died April 
23, 1946, and ‘The O’Sullivan Rubber Co., Inc., a corporation, which 
was dissolved December 27, 1945), a stipulation as to the facts was 
entered into between Richard P. Whiteley, chief trial counsel of the 
Federal ‘Trade Commission, and the following respondents: The Rub- 
ber Manufacturers Association, Inc., George Flint, Auburn Rubber 
Corp., Avon Sole Co., Dryden Rubber Co., Essex Rubber Co., The 
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B. F. Goodrich Co., Goodyear Tire & Rubber Co., Alfred Hale Rubber 
Co., The Holtite Manufacturing Co., The I. T. S. Co., Panther-Panco 
Rubber Co., Inc., Seiberling Rubber Co., United States Rubber Co., 
Rubber Heel & Sole Manufacturers Association, The Bearfoot Sole 
Co., Inc., Bradstone Rubber Co., The Hagerstown Rubber Co., Han- 
over Rubber Co., Lynch Heel Co., The Monarch Rubber Co., Inc., 
The Norwalk Tire & Rubber Co., Plymouth Rubber Co., Inc., Quabaug 
Rubber Co., Travelite Rubber Co., Inc., Victor Products Corp., Web- 
ster Rubber Co., and Cat’s Paw Rubber Co., Inc., whereby it was 
stipulated and agreed, subject to the approval of the Commission, that, 
if evidence were to be adduced by the Commission in this proceeding, 
it would be to the effect of the statement of facts contained in said 
stipulation, that said respondents waive their rights to adduce evidence 
in opposition thereto, that they do not contest the proceeding, and that 
they waive the filing of the trial examiner’s report upon the evidence. 
Said stipulation further provided that it may be taken with the same 
force and effect as if evidence of such facts as are set forth in the 
statement of facts contained therein had been duly admitted into the 
record in regular course, and that the Commission may proceed upon 
said statement of facts to make its report stating its findings as to the 
facts (including inferences which it may draw therefrom) and its 
conclusion based thereon, and enter its order disposing of this proceed- 
ing without the presentation of argument or the filing of briefs. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, respondents’ answers thereto, 
the stipulation as to the facts executed by the respondents named above 
(such stipulation having been approved and filed), and a memoran- 
dum to the Commission dated December 10, 1947, from counsel in 
support of the complaint transmitting said stipulation; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, The Rubber Manufacturers Associa- 
‘ion, Inc., a trade association, is a corporation organized and existing 
mder the laws of the State of New York, with its principal office 
ocated at 444 Madison Avenue, New York 22, N. Y. 

Par. 2. Respondent, George Flint, an individual, is chairman of 
he heel and sole division of the respondent The Rubber Manufac- 
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turers Association, Inc. For several years last past this respondent | 
has participated in the cooperative and collective action of those re 
named herein as respondents in the formation, putting into operation, § 
and making effective some or all of the methods, systems, practices, | 
and policies which are hereinafter described. 

Par. 8. Respondent, Auburn Rubber Corp., is a corporation organ- — 
ized and existing under the laws of the State of Delaware, with its 
principal office located at 725 West Eleventh Street, Auburn, Ind. 

Respondent, Avon Sole Co., is a corporation organized and existing 
under the laws of the State of Massachusetts, with its principal office 
located in Avon, Mass. 

Respondent, Dryden Rubber Co., is a corporation organized and 
existing under the laws of the State of Illinois, with its principal office 
located at 1014 South Kildare Avenue, Chicago, Il. 

Respondent, Essex Rubber Co., is a corporation organized and ex- 
isting under the laws of the State of New Jersey, with its pr incipal 
office located at May and Beake Streets, Trenton, N. J. 

Respondent, The B. F. Goodrich Co., is a corporation organized and 
existing under the laws of the State a New York, with its principal 
office located at 230 Park Avenue, New York, N. Y. 

Respondent, Goodyear Tire & Rubber Co., is a corporation organized 
and existing under the laws of the State of Ohio, with its principal 
office located in Akron, Ohio. ! 

Respondent, Alfred Hale Rubber Co., is a corporation érganiete 
and existing under the laws of the State of Massachusetts, with its 
principal ae located at 26 Spruce Street, North Quincy 1, Mass. 

Respondent, The Holtite Manufacturing Co., is a corporation or- 
ganized and existing under the laws of the State of Maryland, with 
its principal office at Warner and Ostend Streets, Baltimore, Md. 

Respondent, Hood Rubber Co., prior to December 1942 was a cor- 
poration organized and existing under the laws of the State of New 
York, with its principal office located in Watertown, Mass. In De- 
cember 1942 this respondent was dissolved and it is now an unincor- 
porated division of the respondent The B. F. Goodrich Company. 

Respondent, The I. T. S. Co., is a corporation organized and exist- 
ing under the laws of the State of Ohio, with its principal office located 
in Elyria, Ohio. 

Respondent, The O’Sullivan Rubber Co., Inc., prior to December 27, 
1945, was a corporation organized and existing under the laws of the 
State of Delaware, with its principal office located in Winchester, Va. 
On December 27, 1945, said corporation was dissolved in accordance 
with the provisions of the laws of the State of Delaware. 
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Respondent, Panther-Panco Rubber Co., Inc., is a corporation or- 
ganized and existing under the laws of the State of Massachusetts, 
with its principal office located at 81 Highland Street, Chelsea, Mass. 

Respondent, Seiberling Rubber Co., is a corporation organized and 
existing under the laws of the State of Delaware, with its principal 
office located in Akron, Ohio. 

Respondent, United States Rubber Co., is a corporation organized 
and existing under the laws of the State of New Jersey, with its prin- 
cipal office located at 1230 Sixth Avenue, New York, N. Y. 

Each of the respondents described in this paragraph, sometimes 
hereinafter referred to as respondent members of the heel and sole 
division (except the respondent The O’Sullivan Rubber Co., Inc., 
formerly a corporation, now dissolved) is a member of the heel and 
sole division of respondent the Rubber Manufacturers Association, 
Inc., described in paragraph 1 hereof. For several years last past 
each of said respondents, through such membership and otherwise, 
has directly participated in the cooperative and collective action of 
those named herein as respondents in the formation, putting into 
operation and making effective some or all of the methods, systems, 
practices and policies which are hereinafter described, 

Par. 4. Respondent, Rubber Heel & Sole Manufacturers Associa- 
tion, is an unincorporated trade association with its principal office 
located at 551 Fifth Avenue, New York 17, N. Y. The business and 
affairs of said respondent association are conducted under the active 
management and supervision of an officer designated as general 
director. 

Respondent, R. 8. Crawford, now deceased, was general director 
of respondent Rubber Heel & Sole: Manufacturers Association. 

Par. 5. Respondent, The Bearfoot Sole Co., Inc., is a corporation 
organized and existing under the laws of the State of Massachusetts, 
with its principal office located at 345 Fifteenth Street, Barberton, 
Ohio. 

Respondent, Beebe Bros. Rubber Co., is a corporation organized and 
existing under the laws of the State of New Hampshire, with its prin- 
cipal office located in Nashua, N. H. This respondent was incorpo- 
rated in February 1942, and began doing business on or about March 
1, 1942. Practically all of the activities alleged in the complaint to 
be unlawful occurred prior to the time this corporation came into 
existence. 

Respondent, Bradstone Rubber Co., is a corporation organized and 
existing under the laws of the State of New Jersey, with its principal 
office located at Woodbine, N. J. 
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Respondent, The Hagerstown Rubber Co., is a corporation organized 
and existing under the laws of the State of Maryland, with its principal 
office located in Hagerstown, Md. . 

Respondent, Hanover Rubber Co., is a corporation organized and |i 
existing under the laws of the State of Massachusetts, with its prin- ff 
cipal office located at King Street, West Hanover, Mass. 

Respondent, Lynch Heel Co., is a corporation organized and existing [i 
under the laws of the State of Massachusetts, with its principal office § 
located at 224-296 Crescent Avenue, Chelsea, Mass. Said respondent ff 
uses the trade name The Ideal Rubber Heel Manufacturing Co. in & 
selling its rubber heels. 

Respondent, The Monarch Rubber Co., Inc., is a corporation organ- 
ized and existing under the laws of the State of Maryland, with its } 
principal office located at Philadelphia Road and Conkling Street, 
Baltimore, Md. t 

Respondent, The Norwalk Tire & Rubber Co., is a corporation or- J 
ganized and existing under the laws of the State of Connecticut, with | 
its principal office located in Norwalk, Conn. 

Respondent, Plymouth Rubber Co., Inc., is a corporation organized } 
and existing under the laws of the State of Massachusetts, with its — 
principal office located at Revere Street, Canton, Mass. 

Respondent, Quabaug Rubber Co., is a corporation organized and § 
existing under the laws of the State of Massachusetts, with its principal § 
office located in North Brookfield, Mass. 

Respondent, Travelite Rubber Co., Inc., is a corporation organized 
and existing under the laws of the State of Massachusetts, with its 
principal office located at 10 High Street, Boston, Mass. . 


Respondent, Victor Products Corp., is a corporation organized and § 


existing under the laws of the State of Pennsylvania, with its princi- 
pal office located at Gettysburg, Pa. 

Respondent, Webster Rubber Co., is a corporation organized and 
existing under the laws of the State of Maine, with its principal office 
located in Auburn, Maine. 

Hach of the respondents described in this paragraph, sometimes 
hereinafter referred to as respondent members of respondent, Rubber 
Heel & Sole Manufacturers Association, and also each of the re- 
spondents, Avon Sole Co., Alfred Hale Rubber Co., The Holtite Manu- 
facturing Co., and Panther-Panco Rubber Co., Inc., is a member of the 
respondent, Rubber Heel & Sole Manufacturers Association, described 
in paragraph 3 hereof. For several years last past each of said re- 
spondents, except the respondent Beebe Brothers Rubber Co., through 
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‘such membership and otherwise, has directly participated in the 
cooperative and collective action of those named herein as respondents 
‘in the formation, putting into operation and making effective some 
or all of the methods, systems, practices, and policies which are here- 
inafter described. 

Par. 6. Respondent, Cat’s Paw Rubber Co., Inc., is a corporation 
organized and existing under the laws of the State of Maryland, with 
its principal office located at Warner and Ostend Streets, Baltimore, 
Md. 

Par. 7. Respondent, members of the heel and sole division, re- 
-spondent members of respondent, Rubber Heel & Sole Manufacturers 
Association, and respondents, Cat’s Paw Rubber Co., Inc., are all 
engaged in the business of manufacturing, selling, and distributing 
rubber heels, rubber soles, and products accessory thereto. Said re- 
spondents sell their products at various points throughout the United 
States to all classes of purchasers, and when sales are made, the re- 
spondents regularly ship their products to the purchasers thereof at 
points in the several States of the United States and the District of 
Columbia other than the States of origin of the shipments. Said 
respondents at all times mentioned herein have maintained a regular 
course of trade in their rubber heels, rubber soles and products acces- 
sory thereto in commerce, as commerce is defined in the Federal Trade 
Commission Act. 

Respondent, The Rubber Manufacturers Association, Inc., re- 
spondent, Rubber Heel & Sole Manufacturers Association, and re- 
spondent, George Flint, chairman of the heel and sole division of 
respondent, The Rubber Manufacturers Association, Inc., are not, and 
respondent, R. S. Crawford, formerly general director of respondent, 
Rubber Heel & Sole Manufacturers Association, prior to his death was 
not, in their official capacities, engaged in commerce, but all of these 
respondents and all of the other respondents named herein have aided, 
abetted, furthered, cooperated with, and were instrumentalities of and 
parties to some or all of the understandings, agreements, and combina- 
tions hereinafter set out, and said respondents actively cooperated and 
participated in the performance of some or all of the acts and practices 
done pursuant to and in furtherance of said understandings, agree- 
ments, and combinations. 

Except insofar as competition has been hindered, lessened, restricted, 
or forestalled by the understandings, agreements, combinations, or 
conspiracies and the acts, things, methods, and practices done and 
carried out in pursuance thereto and in furtherance thereof as here- 
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‘inafter set forth, each of respondent members of the heel and sole 
division, each of respondent members of respondent Rubber Heel & 
Sole Manufacturers Association, and respondent Cat’s Paw Rubber 
Co., Inc., in the regular course and conduct of its business has been 
and is in active and substantial competition with each other in the 
sale of rubber heels, rubber soles and products accessory thereto, in 
trade and commerce among and between the several States of the 
United States and in the District of Columbia. 

Par. 8. For several years last past the aforesaid respondents (with 
the exception of respondent Beebe Bros. Rubber Co.) have been en- 
gaged in organizing, developing, and perfecting a combination, agree- 
ment, and planned common course of action to suppress and eliminate 
competition as to prices, and otherwise, among themselves and among 
the jobbers of rubber heels, rubber soles, and products accessory thereto 
manufactured by said respondents. As steps in and toward the ac- 
complishment of this purpose and objective, and pursuant to the 
combination, agreement, and planned common course of action engaged 
in by the respondents, each of said respondents has adopted and 
utilized one or more of the following methods or practices: 

(1) All of the respondent manufacturers (except Beebe Bros. 
Rubber Co.), respondent, George Flint, chairman of the heel and sole 
division of respondent, The Rubber Manufacturers Association, Inc., 
and, prior to his death, respondent, R. 8. Crawford, general director 
of respondent, Rubber Heel & Sole Manufacturers Association, 
endeavored to restrict price competition among themselves and among 
the jobbers of their respective products by (a) agreements among 
themselves on the selling prices and the terms and conditions of sale 
for rubber heels, rubber soles, and products accessory thereto, (0) 
agreements among themselves on the standards of quality to which 
such agreements and prices should be applied, and (¢) agreements 
between the respective respondent manufacturers and their respective 
jobber customers on the resale prices to be charged by such jobber 
customers. The terms and conditions of sale and the standards or 
quality so agreed upon by said respondents either have been continued 
or have been supplemented so as to form the foundation for subsequent 
agreements of similar natures as to original and resale prices. The 
respondent manufacturers have also sought to prevent price competi- 
tion among themselves by systematically interchanging their price lists 
and current selling prices and undertaking to make changes therein 
only upon and after notice to each other. 
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(2) Respondent associations of manufacturers, and their officers, 
undertook by combination, agreement, and planned common course 
of action among themselves to fix uniform prices for the rubber heels, 
rubber soles and accessory products of their member manufacturers 
when sold to jobbers of these products and also to fix uniform prices at 
which the jobbers would sell said commodities to shoe repair men. 
Said uniform resale prices were fixed for various sections and areas 
comprising the entire country as the result of collaboration and co- 
operation with said jobbers, and such collaboration and cooperation 
culminated in and was expressed and made effective by means of con- 
tracts entered into by some of the respondent manufacturers with their 
respective jobbers. 

Par. 9. The complaint in this proceeding includes as parties re- 
spondent, in addition to those named in paragraphs 1 to 6, inclusive, 
hereof, the Connecticut Leather & Findings Association, Inc., a trade 
association, Harry Diamond, an individual, secretary of said Connecti- 
cut Leather & Findings Association, Inc., Bridgeport Leather Co., a 
corporation, Maurice Greenberg, an individual trading as Connecticut 
Leather Co., Diamond Leather Co., a corporation, Louis Geghter, an 
individual trading as Elm City Leather Co., New Haven Leather Co., 
Inc., a corporation, Puzzo Bros. Co., a corporation, Rochina DeCroce 
and Anthony M. DeCroce, copartners doing business under the 
firm name of Torrington Leather Co., and The Zich Leather Co., a 
corporation. As it relates to these respondents the record herein is 
wholly inadequate to enable the Commission to make a finding of any 
kind, and the issues raised by the complaint concerning the participa- 
tion of these parties in the understandings, agreements, combinations, 
conspiracies, and acts and practices referred to in said complaint have 
not been determined. In order that this proceeding may be disposed 
of as expeditiously as possible as to the respondents who have executed 
the stipulation as to the facts referred to herein, the Commission is 
of the opinion that it will be in the public interest for the complaint 
herein to be dismissed as to the above-named respondents who have 
not executed the stipulation and for the Commission’s charges against 
these parties to be stated and determined in a separate proceeding. 

Par. 10. The understandings, agreements, combinations, and con- 
spiracies, and the acts and practices of the respondents done thereunder 
and pursuant thereto and in furtherance thereof, as hereinabove found, 
have had and do have the capacity, tendency, and effect of lessening, 
restraining, and suppressing competition in the sale of rubber heels, 
rubber soles, and products accessory thereto in, among and between 
the several States of the United States; of fixing and maintaining 


472 FEDERAL TRADE COMMISSION DECISIONS 
Order 44¥F.T.C. 


original and uniform resale prices and terms and conditions of sale 
and standards of quality for such products; of unduly restricting and 
restraining interstate trade and commerce in rubber heels, rubber 
soles, and products accessory thereto; and of creating in the respond- 
ents a monopoly in the sale and distribution of such products. 


CONCLUSION 


The aforesaid understandings, agreements, combinations, and con- 
spiracies, and’the acts and practices of the respondents done there- 
-under and pursuant thereto and in furtherance thereof, under the 
conditions and circumstances set forth, constitute unfair methods of — 
competition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of section (5) of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answers thereto filed by 
respondents, a memorandum to the Commission dated December 10, 
1947, from counsel in support of the complaint, and stipulation as to 
the facts entered into between Richard P. Whiteley, chief trial counsel 
of the Federal Trade Commission and the following respondents: 
The Rubber Manufacturers Association, Inc., Auburn Rubber Corp., 
Avon Sole Co., Dryden Rubber Co., Essex Rubber Co., The B. F. 
Goodrich Co., Goodyear Tire & Rubber Co., Alfred Hale Rubber Co., 
The Holtite Manufacturing Co., The I. T. S. Co., Panther-Panco Rub- 
ber Co., Inc., Seiberling Rubber Co., United States Rubber Co., The 
Bearfoot Sole Co., Inc., Bradstone Rubber Co., The Hagerstown Rub- 
ber Co., Hanover Rubber Co., Lynch Heel Co., The Monarch Rubber 
Co., Inc., The Norwalk Tire & Rubber Co., Plymouth Rubber Co., 
Quabaug Rubber Co., Travelite Rubber Co., Inc., Victor Products 
Corp., Webster Rubber Co., and Cat’s Paw Rubber Co., Inc., all cor- 
porations, George Flint, an individual, and Rubber Heel & Sole Manu- 
facturers Association, an unincorporated trade association, which 
stipulation provides, among other things, that the Commission may 
proceed upon the statement of facts contained therein to make its 
report (including inferences which it may draw therefrom) and its 

conclusion based thereon, and enter its order disposing of the proceed- 
ing without the presentation of argument or the filing of briefs; and 
the Commission, having made and entered its tues as to the facts 
and its conclusion that said respondents have violated the provisions 
of section (5) of the Federal Trade Commission Act: 
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[tis ordered, That respondents, The Rubber Manufacturers Associa- 
tion, Inc., Auburn Rubber Corp., Avon Sole Co., Dryden Rubber Co.,. 
Essex Rubber Co., The B. F. Goodrich Co., Goodyear Tire & Rubber. 
Co., Alfred Hale Rubber Co., The Holtite Manufacturing Co., The 
I. T. S. Co., Panther-Panco Rubber Co., Inc., Seiberling Rubber Co., 
United States Rubber Co., Rubber Heel & Sole Manufacturers Associa- 
tion, The Bearfoot Sole Co., Inc., Bradstone Rubber Co., The Hagers- 
town Rubber Co., Hanover Rubber Co., Lynch Heel Co., The Monarch ~ 
Rubber Co., Inc., The Norwalk Tire & Rubber Co., Plymouth Rubber 
Co., Inc., Quabaug Rubber Co., Travelite Rubber Co., Inc., Victor 
_ Products Corp., Webster Rubber Co., and Cat’s Paw Rubber Co., Inc., 
corporations, Rubber Heel & Sole Manufacturers Association, an unin- 
corporated trade association, and their respective officers, agents, and 
employees, and George Flint, individually and as chairman of the heel 
and sole division of The Rubber Manufacturers Association, Inc., and 
his agents, representatives and employees, in or in connection with, 
the offering for sale, sale, and distribution of rubber heels, rubber 
soles, and products accessory thereto in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from entering into, continuing, cooperating in or carrying out, 
any planned common course of action, understanding, agreement, 
combination, or conspiracy between or among any two or more of said 
respondents, or between any one or more of said respondents and others 
not parties hereto, to do or perform any of the following acts or 
things: 

(1) Establishing, fixing, or maintaining prices, terms, or conditions 
of sale, or adhering to any prices, terms, or conditions of sale so fixed 
or maintained. 

(2) Filing, exchanging, distributing, or relaying among respond- 
ents, or any of them, or any of their representatives, or through any 
other medium, central agency or publication, price information show- 
ing current or future prices or conditions of sale of any particular 
respondent. 

(3) Formulating, adopting, using, or enforcing any resale price 
agreement relating to the resale of rubber heels, rubber soles, or prod- 
ucts accessory thereto. 

It is further ordered, That nothing contained in this order shall be 
construed as prohibiting any of the respondents from entering into 
such contracts or agreements relating to the maintenance of resale 
prices as are permitted under the provisions of the Miller-Tydings Act 
(Pub. No. 314, 75th Cong., approved August 17, 1937). 
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It is further ordered, That nothing contained in this order shall be 
construed as prohibiting any seller of rubber heels, rubber soles, and 
products accessory thereto from offering to enter or entering into 
agreements with any of its (his) customers to sell to any such custo- 
mers rubber heels, rubber soles, and products accessory thereto at any 
price or upon any terms and conditions of sale independently deter- 
mined and offered by either said seller or buyer and independently ac- 
cepted by either such seller or buyer in any bona fide transaction when 
such agreements are not for the purpose and do not have the effect of 
restraining trade or price competition. 

The Commission having made no determination of the issues raised 
by the pleadings herein with respect to the respondents, Connecticut 
Leather & Findings Association, Inc., an incorporated trade associa- 
tion, Harry Diamond, secretary of Connecticut Leather & Findings 
Association, Inc., Bridgeport Leather Co., a corporation, Maurice 
Greenberg, an individual trading as Connecticut Leather Co., Diamond 
Leather Co., a corporation, Louis Geghter, an individual trading as 
Elm City Leather Co., New Haven Leather Co., Inc., a corporation, 
Puzzo Brothers Co., a corporation, Rochina DeCroce and Anthony 
DeCroce, co-partners doing business under the Firm name Torrington 
Leather Co., and the Zich Leather Co., a corporation, and being of the 
opinion that it will be in the public interest for its charges against 
these respondents to be settled and determined in a separate proceed- 
ing: [¢ is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to these respondents without prejudice to the right of 
the Commission to issue a new complaint stating its charges against 
such respondents or to take such further or other action against these 
respondents at such time and in such manner as to the Commission 
may seem proper. 

It appearing to the Commission that the respondent, R. S. Crawford, 
and individual, died April 23, 1946; that the respondent Beebe Bros. 
Rubber Co., a corporation, did not participate in the cooperative and 
collective acts and practices charged in the complaint; that the re- 
spondent Hood Rubber Co., a corporation, was dissolved in December 
1942; and that the respondent The O’Sullivan Rubber Co., Inc., a cor- 
poration, was dissolved December 27, 1945: Jt is further ordered, That 
the complaint be, and it hereby is, dismissed as to these respondents. 

It is further ordered, That the respondents against whom this order 
is directed shall, within 60 days after service of the same upon them, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which they have complied with this order. 
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A categorical representation by the advertiser-seller of a product that certain 
designated symptoms or conditions are likely to be due to a cause for which 
his product is beneficial, when in a majority of cases they are due to causes 
in the treatment of which it would have no benefit whatever, is clearly false 
and obviously deceptive, and the Commission is of the opinion that a repre- 
sentation to the same effect, made under the same circumstances, except by 
suggestion instead of categorically, and unaccompanied by an appropriate 
disclosure of the likelihood of other causes of the symptoms and conditions, 
is equally false and deceptive, and by reason of such falsity, is subject to the 
exercise of the Commission’s corrective jurisdiction in the Same manner and 
to the same extent as though the representation had been made by affirmative 
statement. 

As respects the question of vitamins and the well-being of the individual, this is 
not wholly a matter of vitamins, but depends upon many physiological, 
psychological, dietary, and other factors. Vitamins are continually being 
used and replaced, and the extent of the bodily demand therefor varies 
with the individual. If replacements are adequate in amount, it is not 
necessary that further amounts be taken in, and persons whose individual 
vitamin requirements are provided by their usual diet will not be benefited 
by taking additional vitamins, except that, to the extent to which they are 
stored, they furnish a reserve against possible future deprivation. 

The use of a vitamin or mineral preparation will avert vitamin or mineral de- 
ficiencies in those vitamins or minerals of which the preparation gives the 
user the established minimum daily requirements. Should it give him less 
than such requirement for a vitamin or mineral, the preparation serves only 
as a dietary supplement, which may or may not, depending upon the user’s 
diet, result in averting deficiencies therein. 

Therapeutic amounts of vitamins and minerals substantially exceed the estab- 
lished daily minimum requirement therefor, and the use of vitamin or 
mineral preparations which contain vitamins or minerals in less than 
therapeutic amounts is of no significant value in cases where a deficiency 
in such vitamin or minerals is of sufficient duration to have become mani- 
fested by symptoms or signs thereof. 

The common eruptions on the skin, and eruptions and rashes which are mani- 
festations of pathological conditions, are not due to deficiencies in vitamin A 
and will not be benefited by the use of said vitamin. And while a deficiency 
in said vitamin of sufficient duration may be manifested by a dry. skin or 
zerosis, and by an eruption of a particular type, which will be benefited 
by the use of said vitamin in therapeutic quantities but not in lesser amounts, 
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dry skin in any usual usage of the term is not attributable to a deficiency 
therein. : 


“Bye strain” in any usual meaning of the term is not attributable to a deficiency 
in vitamin A, but to inadequate visual power in the individual case for the 
work the eyes are called upon to do, and said condition will not be benefited 
or averted by the use of vitamin A preparations, as is also the case with 
respect to susceptibility of the eyes to fatigue. Such a deficiency of suffi- 
cient duration, however, may manifest itself by an impaired ability to see in 
partial darkness or dim light, known as “night blindness,” and the eyes of 
persons so affected are susceptible to fatigue if used under such conditions, 
though no more than usual under others. And in the event of such a 
deficiency—which is not the sole cause of said conditions—‘night blindness” 
and eye strain or susceptibility to fatigue due thereto will be benefited by the 
use of the vitamin in therapeutic, but not lesser amounts. 


Sterility, eczema, and inflamed body membranes, excluding those of the eye, and 
including those of the nose, throat, lungs, and urinary and reproductive 
organs, are not attributable to a deficiency in vitamin A and will not be 
benefited by use thereof. And as respects inflamation of the membranes of 
the eye, there are many causes other than deficiency of vitamin A, in which 
latter event only will the membranes be benefited by use of vitamin A in 
therapeutic, but not lesser amounts. 


Deficiency in vitamin A as a cause of kidney stones, or its value in the treatment 
of said condition or in averting it, have not been established, and in the pres- 
ent state of medical science representations or suggestions to those effects are 
wholly speculative. 


In children, susceptibility to colds, children’s diseases, and poor eyesight are not 
attributable to a deficiency in vitamin A and will not be benefited by its use. 


Delay in or impairment of healthy development of teeth or bones in children is a 
manifestation of general malnutrition or of a specific deficiency in calcium, 
phosphorus or vitamin D, and vitamin A is of no value in averting or in the 
treatment of such conditions due to such a deficiency, and is of no specific 
effect in cases due to general malnutrition. 


Lack of energy in children is due much more frequently to causes other than a 
deficiency of vitamin A, and in the latter event only will the condition be 
benefited by the use of vitamin A in therapeutic, but not in lesser amounts. 


As respects the relationship of vitamin B deficiencies to various ailments and 
conditions: failure of the brain to function efficiently, arthritis, neuritis (with 
the single exception of polyneuritis), hemorrhoids and premature old age, 
are not attributable to such deficiency ; but excitability, nervousness, sleep- 
lessness, upset feeling, irritability, sensitiveness, poor memory, failure of the 
intestinal tract and other organs to function, polyneuritis, constipation, 
irregular bowel movements, poor digestion, fatigue, listlessness, and lack of 
appetite, may be. 


The causes of lassitude described by such expressions as “Weary,” “Tired,” “Run 
down,” “Just dragging around,” “No ambition left,” “Slipping,” “All gone,” 
and the like, as respects the offer of preparations assertedly containing iron 
as a remedy therefor, are due much less frequently to simple iron deficiency 
anemia than to numerous other causes. 
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On the basis of the record as a whole in the instant proceeding, the Commission 


found that garlic is of no value in the treatment of hypertension, high blood 
pressure, or any other symptom of hypertension. 


In the instant proceeding in which the Commission challenged as false and mis- 


leading a variety of representations made by the advertiser-seller with 
respect to some 16 preparations offered by it, the Commission found that said 
representations were erroneous and misleading and constituted false adver- 
tisements, for the reason, in the case of some, that the preparations to which 
they related did not possess the properties or therapeutic value and would not 
produce the beneficial effects claimed therefor ; for the reason, in the case of 
others, that the advertisements affirmatively represented that certain ail- 
ments, conditions, and symptoms were due to deficiencies in specified minerals 
and vitamins which the advertiser-seller’s preparation would supply, when 
such was not the case; and for the reason, in case of still other advertise- 
ments, that they were misleading in a material respect, and therefore false 
and deceptive, by reason of the innuendos and suggestions contained therein, 
in that certain of their mineral or vitamin preparations were recommended 
as cures or remedies for certain designated symptoms or conditions, when in 
fact the causes thereof were so numerous that their mere existence created 
no reasonable likelihood that they would be benefited by the particular 
preparation. 


Where 6 partners, engaged under various trade names in the sale and distribution 


of a variety of food and drug products; in advertisements of 16 of their said 
products— 


(a) Represented that their “Ri-Co” constituted, according to the principles of 


the homeopathic school of medicine, a competent treatment for arthritis, 
chronic rheumatism, and “rheumatic gout,” and an effective eliminant of 
uric acid, and that their “Alberty’s Ointment” would relieve the pain, swell- 
ing, and stiffness incident to said conditions; 


The facts being that according to the homeopathic, but not the allopathic, school, 


(b) 


said Ri-Co was of value simply in ameliorating the symptoms of muscular 
or ligamentous pain and stiffness due to arthritis or rheumatism, except 
when accompanied by a febrile conditon, as is usually the case with gout; 
no disease entity is known as “rheumatic gout’; and said “Ointment was of 
no value in the treatment of said conditions or symptoms ; 

Represented that the combination of drugs contained in their “Sabinal” 
was recognized by the homeopathic school as a competent treatment for 
diseases of the kidneys, that it flushed thenm and possessed therapeutic value 
in various asserted symptoms of kidney trouble including circles about the 
eyes, sharp pains in the kidneys, and spots before the eyes, and was an 
eliminant of uric acid from the system ; 


Notwithstanding the fact it was not such a treatment and would not accomplish 


(c) 


such results; according to the homeopathic—but not the allopathic—school, 
was of value in relieving pain or discomfort due to gravel or stone in the 
kidney or to spasm of the ureter, but not otherwise, and, while not an 
eliminant of uric acid, might incidentally result in some elimination thereof ; 
Represented that through the use of their “Oxorin Tablets” the blood and 
red corpuscles of the user would be rendered stronger, more vital and active, 
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and would perform their functions better, and that said preparation would 
correct run-down condition and bring back energy; and that three of their 
“Zen” tablets would provide the user with 15 grains of iron, and that the 
preparation was a blood builder, and would restore energy to those who 
lacked it; 


The facts being that three tablets of latter preparation would not furnish user 


with more than about two and one-half grains of iron, and said preparations 
would have no such effect as above set forth except in cases of simple iron 
deficiency anemia; many causes of lack of energy would not be beneficially 
affected thereby; and causes of lassitude—variously described by them as 
“weary,” “tired,” ete.—are so numerous that in the aggregate they are due 
much less frequently to simple iron deficiency anemia than to others; 


(d) Represented that their ‘“Cap-Lone Tablets” were of value in tlie treatment 


of pyorrhea and constipation and would regulate the bowels; were bene- 
ficial to the skin, brain, nerves, intestine, stomach, glands, and blood; pos- 
sessed. tonic and restorative value; and were effective in relieving or sub- 
stantially improving many of the physiological conditions arising from a 
deficiency of calcium or phosphorus ; 


The facts being the “Tablets” were not significantly beneficial to the skin and 


(e) 


other aforesaid parts; consumption of 21 tablets daily, instead of the pre- 
scribed three, would avert deficiencies in phosphorous and calcium, but treat- 
ment of deficiencies of sufficient severity to be reflected by physiological 
manifestations would require a greater dosage; and use thereof provided 
no benefits in excess of serving as a mineral dietary supplement ; 
Represented that their “Garlic and Vegetable Perles” aided in the diges- 
tion and absorption of food, induced evacuation of the bowels, reduced high 
blood pressure, acted as an intestinal disinfectant, produced temporary hypo- 
tension, and were of value in the treatment of dyspepsia and catarrhal in- 
fections of the digestive tract; 


The facts being value of said “Perles” in the treatment of dyspepsia or catarrhal 


(f) 


affections of said tract or other mild bowles inflammations was limited to a 
carminative effect when such conditions resulted in gas and consequent dis- 
tension ; and, according to the homeopathic—but not the allopathic—school, 
to their laxative properties, resulting in increased peristalsis; and their 
aforesaid claims were otherwise false and misleading ; 

Represented that vitamin A increases vigor, vitality, resistance to colds, gives 
a general feeling of well being and aids the liver, kidneys, nerves, glandular 
system, skin, and eyes; and that dry skin and skin eruptions, eyestrain and 
susceptibility to fatigue, sterility, eczema, inflammation of the membranes of 
the body including the nose, throat, lungs, urinary and reproductive organs, 
kidney stones, susceptibility to colds in children, children’s diseases, delay or 
impairment of healthy development of teeth and bones, poor eyesight, and 
lack of energy, are all due to deficiency of said vitamin; and would be bene- 
fited by the use of their ‘““Alberty’s Vitamin A—Shark Liver Oil Capsules” ; 


The facts being that while, as respects some of said alleged symptoms, a deficiency 


in said vitamin of sufficient duration might be manifested by a dry skin or 
zerosis, and an eruption of a particular type, or, in the case of the eyes, by 
“night blindness” and associated symptoms, or by inflamed membranes of the 
eye—for which there are also many other causes—and, infrequently by lack 
of energy in children, the various other symptoms asserted are no! due to 
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~ such vitamin A deficiency ; and while their said capsules contained vitamin A 


(9) 


in a therapeutic quantity and would be beneficial in the treatment of de- 
ficiencies thereof and prevent their development, persons whose requirements 


of said vitamin were provided by their diet would not be benefited by taking 


additional vitamin A except to the extent to which it was stored in the body 
as a reserve; and, except as above stated, the capsules would not accom- 
plish the other results claimed therefor; 

Represented that sleeplessness, excitability, nervousness, upset feelings, irri- 
tability, sensitiveness, and poor memory are due to deficiencies in vitamin B; 
and would be cured or substantially benefited by their ““Alberty’s Phospho-B,’”’ 
more recently designated ‘‘Phloxo-B” ; 


The facts being that when sleeplessness, nervousness, irritability or sensitiveness 


are symptoms of anemia or aesthenia, said product—according to the homeo- 
pathie school but not the allopathic—is of value in the treatment of such 
symptoms, independent of the vitamin B:; but there are many other causes of 
such symptoms beside anemia and aesthenia ; excitability, upset feelings, and 
poor memory are not symptoms of anemia or aesthenia; and, except. as above 
noted, and in averting development of a deficiency in vitamin Bi, the product 
had no value; 


(h) Falsely represented that their Alberty’s “Vitamin B Complex,” “Alberty’s. 


(i) 


(3) 


High Potency B Complex,” and “Vimol” were beneficial to persons with over- 
active thyroid glands, would relax the nerves and induce sleep, and were 
remedies for nervousness, excitability and sleeplessness ; would keep the user 
youthful and avert premature old age; toned the muscles; were of significant 
benefit in the treatment of arthritis, neuritis, gastrointestinal trouble, con- 
stipation, and piles; restored vitality ; and possessed tonic properties ; 
Falsely represented that they assured the user of proper digestion, sound 
nerves, good intestinal activity and regular bowel movements; would protect: 
the user against nervous fatigue or exhaustion due to overwork, worry, men- 
tal strain, acidosis, chronic diseases, sexual excesses, and dysfunction of the 
ductless glands; were of value in the treatment of vomiting in pregnancy, 
improper lactation in nursing mothers, retarded growth in children, pellagra, 
diabetes, chronic arthritis, anemia, nervous disorders, absence of appetite, 
and alcoholic polyneuritis; and that it was essential that adequate amounts 
of essential nutritional elements be received daily; and 

Falsely represented that the administration of the aforesaid preparations, 
as prescribed by them, was effective in relieving physiological conditions. 
arising from a deficiency of components of the vitamin B complex; that 
failure of the brain to function efficiently, arthritis, neuritis (except poly- 
neuritis) hemorrhoids and premature old age were attributable to a defi- 
ciency of said vitamin and would be benefited by use of said preparations ; 
and that the vitamin B complex is familiarly or appropriately referred to. 
as the “youth vitamin” or the “modern tonic vitamin” ; 


The facts being that use of said preparations would provide no benefits what- 


(kK) 


ever, except that administration of “Vitamin B Complex” would avert devel- 
opment of a deficiency of vitamin B; and serve as a dietary supplement in 
supplying quantities of vitamin B.; “High Potency B Complex” would like- 
wise avert the development of a deficiency of vitamins B; and B:; and “Vimol”’ 
would serve as a dietary supplement in supplying quantities of vitamin B; ; 
Represented that through the use of their “Alberty’s Vitamin-Mineral Cap- 
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sules,” and “Ad-a-Min Capsules,” abounding health and vigor and resist- 
ance to diseases would be attained; that the functioning of the liver, kid- 
neys, nerves, glandular system, skin, eyes, muscles and intestines, and teeth 
would be benefited; that gingivitis would be helped; that the metabolism 
would be improved; that skin diseases, pellagra and cataracts would be 
averted; that barren women would be rendered able to conceive; and that 
they were effective in relieving or substantially improving any of the physio- 
logical conditions arising from a deficiency of any of the vitamins A, Bi, 
C, D, or G; 

The facts being that neither would be of benefit in aforesaid respects in the 
absence of a deficiency in the vitamins or minerals which they contained ; 
neither was significantly effective to increase, improve, or benefit in the 
aforesaid respects when a deficiency in such vitamins was present ; benefits 
of the former preparation were limited to averting the development-of a 
deficiency of vitamin D and to serving as a dietary supplement in supplying 
quantities of vitamins A, Bi, C, and G, and the minerals iron, calcium, phos- 
phorus, and iodine; and benefits of the latter were limited to averting defi- 
ciency of vitamins A and D, and to serving as a dietary supplement in 
supplying quantities of vitamins B:, C, and G, and the same minerals; 

(1) Represented falsely that vitamin E was recognized as the “reproduction 
vitamin,” “the master vitamin,” and “the vitamin of general fitness,” and 
that use of their “Alberty’s Wheat Germ” and “Alberty’s Wheat Germ Oil” 
would promote mental alertness and improve memory, stimulate sexual 
desire, increase reproductive power, inerease the size and firmness of the 
testicles, increase vigor and muscular tone, prevent miscarriages, render 
women fertile, and cure acne vulgaris; 

(m) Failed in said advertisements of their said preparations, to disclose that 
the ailments, conditions, and symptoms above-mentioned were due less fre- 
quently to vitamin or mineral deficiency than to other causes; 

(71) Further represented that their aforesaid preparations were cures for vari- 
ous ailments and conditions when due fo deficiencies in the vitamin or 
vitamins designated by them in connection therewith; 

The facts being that vitamin deficiencies of sufficient duration and severity to 
be reflected by physical or mental manifestations would not be substan- 
tially benefited by their aforesaid preparations, except that their “Shark 
Liver Oil” was beneficial for vitamin A deficiencies; and, with that ex- 
ception, a dosage greater than that prescribed for their preparations was 
required for adequate vitamin therapy ; 

(0) Further represented that all persons would be physically and mentally 
benefited by taking their preparations, including their “Vimol,” “B Com- 
plex,” “High Potency B Complex,” “Vitamin Mineral” capsules, “Phospho B,” 
and ‘“Ad-a-Min” capsules; . 

The facts being that the various products in some cases supplied the user with 
the minimum daily requirement of vitamins, and in others supplied less, and 
supplied Jess than the established daily minimum requirements for 
minerals; use of those supplying less might or might not avert deficiencies; 
use of such preparations which contained vitamins or minerals in less than 
therapeutic amounts—which exceed daily minimum requirements—is of no 
significant value where deficiencies have become manifest; and the well- 
being of the individual depends upon many other factors than vitamins; 
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. With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the mistaken belief that said advertisements were 
true and that all facts material in the light of the representations made 
therein had been disclosed, whereby such public was induced to purchase 
large quantities of their preparations: 


Held, That such acts and praetices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


In said proceeding in which the complaint charged also that respondents’ adver- 
tisements concerning the laxative preparation ‘“Endo-Lax” constituted false 
advertisements for the reason that they failed to reveal certain facts as to 
potential danger in the use thereof, the Commission was of the opinion that, 
under the circumstances of the case, no disclosure of such facts should be 
required in the advertisements of the preparation, 


Mr. Randolph W. Branch for the Commission. 

McFarland & Sellers, of Washington, D. C., for respondents, gen- 
erally, and along with 

Hauerken, Ames & St. Clair, of San Francisco, Calif., for Helen 
M. Alberty Hackworth; and 

O'Connor & O’Vonnor, of Los Angeles, Calif., for Florence M. 
Alberty St. Clair. 


CoMPLAINT 2 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ada J. Alberty, an 
individual, hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in the respect as follows: 

Paracrary 1. Respondent, Ada J. Alberty, is an individual with 
an office and principal place of business at 729 Seward Street, Holly- 
wood, Calif. She trades and does business under the names The Al- 
berty Food Products, Alberty Food Products, Alberty Products, Al- 
berty Products Sales Co., The Cap-Lone Co., and Cheno Products. 


1 According to stipulation entered into between counsel for respondents, as subsequently 
included, and the Assistant Chief Trial Counsel for the Commission, as set forth in the 
first paragraph of the Report, findings as to the facts, and order, infra, at p. 498, Helen M. 
Alberty Hackworth, Florence M. Alberty St. Clair, Harry Be Alberty, Margaret M. Alberty 
Quinn, and Kenneth Hackworth specifically waived the nonjoinder of themselves as parties 
respondent in the instant complaint and expressly agreed that said complaint should be 
deemed as amended to charge all of them as respondents with respect to the acts and 
practices therein set forth, they waiving service of the complaint upon them and the right 
to file answers thereto, and agreeing further that the Commission might proceed upon the 
basis of said stipulation as above set forth and in the same way and to the same effect as 
though all of them had been named and joined as parties respondent in said complaint and 
had been duly served therewith. 
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Par. 2. Respondent is now, and has been for more than 2 years last, 
engaged in the business of selling and distributing various food and 
drug products, as “food” and “drug” are defined in the Federal Trade 
Commission Act, designated: 


Ri-Co Tablets. Vimol Tablets. 
Alberty’s Vitamin — Mineral Alberty’s Vitamin A-Shark 
Capsules. Liver Oil. 
Alberty’s Wheat Germ. Alberty’s Vitamin B, Com- 
Alberty’s Ointment. plex. 
Oxorin Tablets. Alberty Phospho-B. 
Cap-Lone Tablets. Zen. 
Alberty High Potency B Alberty’s Sabinol. 
Complex. Ad-A-Min Capsules. 
Alberty Wheat Germ Oil. Endo-Lax. 
Alberty Garlic and Vegetable 
Oil Perles. 


Respondent causes the said products, when sold, to be transported 
from her principal place of business in the State of California, to 
purchasers thereof located in other States of the United States and in 
the District of Columbia. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in her said prod- 
ucts in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 8. In the course and conduct of her aforesaid business, respond- 
ent has disseminated, and is now disseminating, and has caused and 
is now causing the dissemination of, false advertisements concerning 
her said products by the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of, false advertisements concerning her said products by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of her said products in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. Among, and typical of, the false, misleading, and deceptive 
statements and representations contained in said false advertisements, 
disseminated and caused to be disseminated, as aforesaid by the United 
States mails, by advertisements inserted in newspapers and periodi- 
cals and by circulars, leaflets, pamphlets, and other advertising liter- 
ature, with respect to respondent’s “Ri-Co Tablets” and “Alberty’s 
Ointment” are the following: 
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Those ailments commonly termed arthritis, chronic rheumatism, and rheu- 
matie gout are actually forms of the same underlying conditions. 

Important to relief is believed to be Constitutional treatment for the relief 
of the symptoms of arthritis—Ri-Co Tablets; a homeopathic preparation for 
constitutional treatment—for the relief of arthritis as an aid in eliminating 
from the system waste substances which cause the presence of uric acid in the 
blood. 

Alberty Ointment 


A helpful adjunct in the local treatment of arthritis and rheumatism. It 
often relieves the pain, reduces the swelling, and aids in removing stiffness. Its 
effect frequently accelerates the internal treatment which accompany its use. 

Par. 5. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondent has represented, directly and by implication, that her 
“Ri-Co Tablets” constitute, according to the principles of the homeo- 
pathic school of medicine, an adequate and competent treatment for 
arthritis, chronic rheumatism, and rheumatic gout, and are an effec- 
tive eliminant of uric acid; and that her “Ointment” is of value in 
the treatment of rheumatism, arthritis, and rheumatic gout, and will 
relieve the pain, swelling, and stiffness incident thereto. 

Par. 6. The said representations and claims are false and mislead- 
ing. In truth and in fact “Ri-Co Tablets” do not, according to the 
principles of the homeopathic school of medicine, constitute an ade- 
quate or competent treatment for arthritis, chronic rheumatism, or 
rheumatic gout, nor are they effective as an eliminant of uric acid; 
the said “Ointment” is without value in the treatment, constitutional 
or local, of rheumatism, arthritis, or rheumatic gout, and cannot be 
relied upon to relieve the pain, swelling, and stiffness incident thereto. 

Par. 7. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said false advertisements, 
disseminated in the manner set forth in Paragraph Four hereof, with 
respect to respondent’s “Sabinol” are the following: 

Are your kidneys OK? 

If dark circles ring your eyes, flush your kidneys. 

When you wake up with a dull, achy feeling aross your back, when you feel, 
sharp pains in the kidneys especially mornings after arising, if you get up fre- 
quently during the night, if you have spots before your eyes and there is a swell- 
ing in your feet, ankles, and lower limbs, if there are dark circles beneath your 
eyes and puffiness—all or any of these symptoms, accompanied by a lack of 
vitality—there is often something wrong with your kidneys. 


Sabinol! 


Long Accepted Homeopathic Prescription now available. 
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Par. 8. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondent has represented, directly and by implication, that the com- 
bination of drugs contained in “Sabinol” is recognized by the homeo-_ 
pathic school of medicine as and constitutes an adequate and competent 
treatment for diseases and ailments of the kidneys. 

Par. 9. The said representations and claims are false and mislead- 
ing. In truth and in fact, the combination of drugs contained in 
“Sabinol” does not constitute, and is not recognized by the homeopathic 
school of medicine as, an adequate or competent treatment for diseases 
and ailments of the kidneys. 

Par. 10. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said advertisements, dis- 
seminated in the manner set forth in paragraph 4 hereof, with respect 
to respondent’s “Oxorin Tablets” are the following: 

Pep up your blood! Iron. * * * 


A principal factor in Red Blood Cells. * * * The disease Fighting Units of 
the Blood. 

When you are weary, tired, run down, just dragging yourself around with no 
ambition left, when every effort you make seems to leave you weak and spent, 
then try Oxorin Tablets, a tonic for the blood. 


Par. 11. Through the use of the statements, and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondent has represented, directly and by implication, that by the 
use of her “Oxorin Tablets” the blood and the red corpuscles of the user 
will be rendered stronger, more vital and active, and will perform their 
functions better, and that it will correct run-down conditions and 
bring back energy. 

Par. 12. The said representations and claims are false and mislead- 
ing. In truth and in fact, “Oxorin” will have no beneficial effect upon 
the blood or the red corpuscles thereof except in cases of simple iron 
deficiency anemia. There are many causes of run-down conditions and 
lack of energy which will not be beneficially affected in any way by 
“Oxorin.” 

Par. 13. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said advertisements, dis- 
seminated in the manner set forth in paragraph 4 hereof, with respect. 
to respondent’s product “Zen,” are the following: 

When three Zens are taken daily, the individual will be getting daily 15 Grains 
Tron— 


If you find yourself slipping and cannot find the cause and you have that “Dep- 
less,” all-gone feeling, look to this dependable blood-building tonic. 
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People who have taken these tablets report new energy in from six to twelve 
days. 

Par. 14. Through the use of the statements and claims hereinabove 
set forth, and other similar thereto not specifically set out herein, re- 
spondent has represented, directly and by implication, that from three 
of her “Zen” tablets the user will get 15 grains of iron; that “Zen” is a 
blood builder, and that it will restore energy to ‘rice: who lack it. 

Par. 15. The said representation and claims are false and mislead- 
ing. In truth and in fact three “Zen” tablets will not give the user 
15 grains of iron but only approximately 21% grains. While this prep- 
aration has some value in the treatment of simple iron deficiencies it is 
not a blood builder and there are many causes of lack of energy which 
will not be beneficially affected in any way by the use of “Zen.” 

Par. 16. Through the use of the statements and claims hereinabove 
set forth with respect to “Oxorin” and “Zen,” respondent. has repre-. 
sented, directly and by implication— 

(1) That the condition of lassitude described by respondent by ex- 
pressions such as: “Weary,” “tired,” “run-down,” “just dragging 
around,” “no ambition left,” “slipping,” and “all aneee is due to defi- 
ciency in iron. 

(2) That from the presence rN this condition, the existence of an 
iron deficiency may be determined by members of the general public 
with a degree of certitude sufficient to render it reasonably probable 
that such condition will be benefited by the use of said preparations. 

Par. 17. The said advertisements are false and misleading in that 
they fail to disclose facts material in the light of the representations 
therein contained; that is, that the causes of this condition are so nu- 
merous that its mere existence is such an uncertain indication of an 
iron deficiency that there is no reasonable likelihood that it will be 
benefited by the use of respondent’s said preparations. 

Par. 18. Among and typical of the false, deceptive, and misleading 
statements and representations contained in said advertisements, dis- 
seminated in the manner set forth in paragraph 4 hereof, with re- 
spect to respondent’s “Cap-Lone Tablets” are the following: 


Dentists have been recommending these capsules because users claim they 


relieve pyorrhea. 

Many people have reported that Cap-Lone tablets aided in relieving constipa- 
tion, regulating the bowels. 

Brewer’s Bottom Yeast (a blood purifier)—for skin, brain, nerves, intestines, 
and stomach. 

Yeast with lactic acid—for tonic and restorative value. 

Kelp for food—iodine necessary for the glands—and as a liver tonic. 

Parsley for—blood and glands. 
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Par. 19. Through the use of the statements and claims hereinabove 
set forth, and other similar therto not specifically set out herein, re- 
spondent has represented directly and by implication, that her “Cap- 
Lone Tablets” are of value in the treatment of pyorrhea and constipa- 
tion and will regulate the bowels; that they are beneficial to the skin, 
brain, nerves, intestines, stomach, glands, and blood and possess tonic 
and restorative value. 

Par. 20. The said representations are false and misleading. In 
truth and in fact, “Cap-Lone Tablets” are of no value in the treatment 
of pyorrhea or constipation or as a bowel regulator. They are not 
significantly beneficial to the skin, brain, nerves, stomach, or intestines 
nor to all the glands of the body. They have no restorative or tonic 
value, nor will they purify the blood. 

Par. 21. Among and typical of the false, deceptive, and misleading 
statements and representations contained in said advertisements, dis- 
seminated in the manner set forth in paragraph 4 hereof, with respect 
to respondents “Garlic and Vegetable Oil Perles” are the following: 

Garlic, recognized in the Homeopathic Materia Medica as having ‘“vaso- 
dilatory properties” and has been recommended in the diet for the relief of 
symptoms of arterial hypertension. This added to its actions as an intestinal dis- 
infectant, make Garlic ideal as a supplementary food for special dietary uses in 
high blood pressure. 

Garlic in small amounts taken as a condiment aids in the digestion and ab- 
sorption of food—Garlic in sufficiently large doses produces temporary Arterial 
Hypotension, that is, it dilates the arteries. The Homeopathic Materia Medica 
states that Garlic acts directiy on intestinal mucous membrane increasing 


peristalsis. That it “has vaso-dilatory properties,” and that it was especially 
adapted to meat eaters. 


That it “has vaso-dilatory properties,” and that it was used in dyspeptic and 
catarrhal affections and was especially adapted to meat eaters. 

Par. 22. Through the use of the statements and claims hereinabove 
set forth, and others similar therto not specifically set out herein, 
respondent has represented, directly and by implication, that her 
“Garlic and Vegetable Oil Perles” aid in the digestion and absorption 
of food, induce evacuation of the bowels, reduce high blood pressure, 
and are of value in the treatment of dyspepsia and catarrhal infections. 

Par. 23. The said representations are false and misleading. In 
truth and in fact, respondent’s said “Garlic and Vegetable Oil Perles” 
have no significant effect upon the digestion or absorption of food. 
They are without value in the treatment of dyspepsia or catarrhal 
affections. They will not reduce high blood pressure. 

Par, 24. Among and typical of the false, deceptive and misleading 
statements and representations contained in said advertisements, dis- 
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seminated in the manner set forth in paragraph 4 hereof, with respect 
to respondent’s various vitamin preparations are the following: 
(With respect to “Alberty’s Vitamin A-Shark Liver Oil.”) 


Vitamin A deficiency symptoms. 

Among the common signs of vitamin A deficiency are dry skin or skin erup- 
tions on the body, * * *. In children, susceptibiity to colds, children’s dis- 
eases, retarded growth or impairment of healthy development of teeth and 
bones, poor eyesight and lack of energy can be caused by a lack of these vitamins. 

It is claimed that eyestrain or where the eyes tire easily they may be relieved 
by vitamin A concentrates. 

Other symptoms of vitamin A deficiency are—Sterility, Eczema, Inflamed 
Membrane of various parts of the body—Nose, Throat, Lungs, Urinary and 
Reproductive organs. 

Some authorities claim that kidney stones are due to a long deficiency in 
Vitamin A. 


With respect to “Alberty Phospo-B”: 


Can’t sleep Nights. Perhaps your nerves are hungry for Vitamin B. 

Thousands of people suffer from Excitability, Nervousness, Sleeplessness, Upset 
Feeling, Irritability, Sensitiveness, and Poor Memory, scientists claim, in many 
cases, are due to a need of vitamin Bi. 

Vitamin B: became famous because of its ability to soothe and Relax Taut 
Nerves, and because of its need to keep the intestinal tract, brain, and other 
vital organs functioning efficiently. 

See how added daily rations of Vitamin B: soothe irritability and nervousness 
and give restful sleep. 

Sleep Nights !!—Restlessness and Sleeplessness Helped. Supplemental Vi- 
tamin B; is now often recommended as ideal for people who are just naturally 
unable to sleep because of lack of balanced nutrition makes them highly nervous 
and excitable—persons who lack this balance in their nutrition are highly 
nervous and excitable will be benefited by vitamin B:3. 


With respect to “Alberty’s Vitamin B Complex,” “Alberty High 
Potency B Complex,” and “Vimol”: 


Authorities state “that the whole Vitamin B Complex is superior therapeu- 
tically to any other single factor in human observation. 

Alberty’s Vitamin B Complex is intended for those who desire a higher 
potency of the vitamin B Complex than is contained in our Vimol. 

Persons with overactivity of the thyroid gland, who were highly nervous and 
excitable were similarly benefited by Vitamin B:. 

Vitamin B Complex is now considered an ideal remedy for sleeplessness and 
for persons that are highly nervous and excitable. 

The use of Vitamin B Complex in inducing sleep in alcoholic addicts has led 
to the discovery of vitamins as sleep inducers—. ; 


Relax, Relax, Relax!! 

Avoid Taut Nerves and Sleeplessness 
Vitamin B Complex—known as the 
Youth Vitamin. 
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Steinberg’s clinical evidence showed that even chronic arthritis, neuritis, and 
gastric intestinal cases were generally helped by its use. 

Cases of constipation and Hemorrhoids have been reported helped. 

This is said to prevent the appearance of Premature Old Age. 

A muscle toner that aids the nervous system. 

Recapture your vitality! 

— it is often called the “Modern Tonic” Vitamin. 

This vitamin is essential for— 

Proper Digestion 
Sound nerves 

Good intestinal activity 
Regular elimination 

Neurasthenia or nervous debility is the result of many causes—over-work, 
eonstant mental strain, acidosis, chronic diseases, sexual excesses, or a dysfune- 
tion of the ductless glands. 

The: nerves must be strong and healthy to withstand the shock of every-day 
events, they must receive daily an adequate supply of all the elements necessary 
to nourish them and keep them at par. * * * Some elements have par- 
ticular effect upon the nerves. For instance, when the supply of Vitamin B 
falls below the level for safety, the nerves suffer. 

Vitamin B Complex is said to be indicated in the following conditions: Func- 
tional constipation, Nervousness, Sleeplessness, absence of appetite, Alcoholic 
Polyneuritis, Vomiting in Pregnancy, Gastrointestinal malfunction, Lactation, 
Retarded growth in children, Pellagra, Diabetes, Chronic arthritis, some types 
of anemia, and other conditions that may be caused by a lack of Vitamin B 
Complex. 

Vitamin Bis’ *. * «* especially important in the treatment of neurotic 
disorders. 


With respect to “Alberty’s Vitamin—Mineral Capsules” and “Ad 
A-Min Capsules”: 


Vitamins and Minerals build strength and Resistance to Disease. 

Your body—starved for vitamins and minerals—You become old before your 
time, haggard, dopey feeling, always tired, with no “pep” or energy to do more 
than drag yourself around from one day to the next. Yet, how different a person 
you could be with an abundant vitamin intake—if you will replenish your diet 
with an abundance of the Vitamins A, B, C, D, H, and G and the 16 known min- 
erals—you are alive, vital, gloriously healthy to your very finger tips. And when 
you are feeling “in the pink” of condition, your bodily resistance automatically 
goes up high in the safety zone. 

Vitamin A increases vigor, vitality, resistance to colds, gives a feeling of well- 
being; aids the Liver, Kidneys, Nerves, Glandular system, Skin, and Byes. 

Vitamin B; is essential for well-being at all ages, an intestinal and muscle 
toner, prevents many diseases, ete. 

Vitamin D—aids teeth, storage of Calcium and other minerals; aids clotting 
of the blood ; muscular weakness and cramp; nervousness and low resistance. 

Vitamin G is one of the Vitamin B Complexes—prevents skin diseases, pellagra, 
Cataract, ete. 

Vitamin C aids tooth gingivitis, tissues, give resistance, a health siti aids 
metabolism, glands, and skin. 
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Vitamin BE, tests on animals and barren women showed the majority were able 
to conceive after Vitamin E feeding. 
It is necessary for nerves, skin, muscular tone, and vigor. 
Try a 25-day supply—you will find you haven’t felt so good in years. Vitamins 
do pep: you up. 
With respect to “Alberty’s Wheat Germ” and “Alberty Wheat Germ 
Oil”: 
Vitamin BH 
The Reproduction Vitamin 


The Master Vitamin 
The Vitamin of General Fitness. 


It is known as the reproduction vitamin. The very perpetuation of life itself 
is determined by this vitamin. Reproduction is different from sex. An abun- 
dance of Vitamin E aids in maintaining sex interest. * * * Vitamin H for 
the correction of sexual frigidity and lack of desire. 

A poor memory and impaired mental alertness are accompanying symptoms 
of a vitamin E deficiency. 

Vitamin BH, besides being the vitamin of General Fitness, also seems to have 
something to do with the mind. 

Those suffering from poor memory would indicate a vitamin “HW” poor diet. 

Physicians who made tests on men with from 5 to 10 drops to 1 teaspoonful 
of wheat germ oil per day reported that the size and firmness of the testicles 
increased with increased secretion of spermatozoa and an improvement in physical 
condition. 

Tests on animals and barren women showed the majority were able to conceive 


after Vitamin E feeding. 

By supplying vitamin E liberally, to an expectant mother, one enhances pro- 
foundly the ability to learn. ‘“H” provides a vigorous mentality. Prevents 
miscarriage. 

Increases vigor and muscular tone in male or female. 

The value of wheat germ oil in acne vulgaris. 

Par. 25. Through the use of the statements and claims with respect 
to “Alberty Phospho-B” hereinabove set forth, and others similar 
thereto not specifically set out herein, respondent has represented, di- 
rectly and by implication, that sleeplessness, excitability, nervousness, 
upset feeling, irritability, sensitiveness, and poor memory are due to 
deficiencies in vitam B,, and will be cured or substantially benefited by 
said preparation. 

Par. 26. Through the use of the statements and claims with respect 
to “Alberty’s Vitamin B Complex,” “Alberty’s High Potency B Com- 
plex,” and “Vimol” hereinabove set forth, and others similar thereto 
‘not specifically set out herein, respondent has represented directly and 
by implication, that the said products are beneficial to persons with 
overactive thyroid glands, will relax the nerves and induce sleep and 
are remedies for nervousness, excitability and sleeplessness; that B 
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Complex is familiarly referred to as the “Youth Vitamin” and “Mod- 
ern Tonic Vitamin”; that said products will keep the user youthful and 
avert premature old age; that they tone the muscles; that they are of 
significant benefit in the treatment of arthritis, neuritis, gastrointesti- 
nal troubles, constipation, and piles, and restore vitality; that they 
possess tonic properties; that they assure the user of a proper digestion, 
sound nerves, good intestinal activity, and regular bowel movements; 
that they will protect the user against nervous fatigue or exhaustion 
due to overwork, worry, mental strain, acidosis, chronic diseases, sexual 
excesses, and dysfunction of the ductless glands, and are of value in the 
treatment of vomiting in pregnancy, retarded growth in children, 
pellagra, diabetes, chronic arthritis, anemia, nervous disorders, absence 
of appetite, and alcoholic polyneuritis. 

Par. 27. The said representations are misleading and untrue. The 
said products are not beneficial to persons whose thyroid glands are 
overactive. Respondent’s said preparations will not relax the nerves 
nor induce sleep, nor have they any value in the treatment of nervous- 
ness, excitability, or insomnia. The designations of B complex as 
“Youth Vitamin” and “Modern Tonic Vitamin” have had no accept- 
ance by the public or the medical profession. The said preparations 
will neither avert nor postpone old age or its consequences. They 
neither “tone” muscles nor the intestinal tract. They are of no value 
in the treatment of arthritis, neuritis, gastrointestinal troubles, consti- 
pation, piles, vcmiting in pregnancy, retarded growth in children, 
pellagra, diabetes, anemia, nervous disorders, absence of appetite, nor 
alcoholic polyneuritis. They will not restore vitality, nor do they 
possess any tonic properties. The user is not assured of a proper di- 
gestion, sound nerves, good intestinal activity, or regular bowel move- 
ments, nor is he protected against nervous fatigue or exhaustion due to 
overwork, worry, mental strain, acidosis, chronic diseases, sexual ex- 
cesses, or improper functioning of the ductless glands. 

Par. 28. Through the use of the statements and claims with respect 
to “Alberty’s Vitamin-Mineral Capsules” and “Ad-A-Min Capsules” 
hereinabove set forth, and others similar thereto not specifically set out 
herein, respondent has represented, directly and by implication, that 
by the use of the said preparations abounding health and vigor, and 
resistance to disease will be attained; that the functioning of the liver, 
kidneys, nerves, glandular system, skin, eyes, muscles, and intestines, 
and the teeth, will be benefited; that skin diseases, pellagra, and cata- 
racts will be averted, and that barren women will be rendered able to 
conceive. 
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Par. 29. The said representations are false and misleading. In 
truth and in fact, the use of said preparations is not an assurance of 
abounding health and vigor, nor will it increase resistance to disease. 
It will not improve the functioning of the liver, kidneys, nerves, or 
glandular systems, muscles, or intestines, nor benefit the skins or teeth 
of adults. It will not avert pellagra, cataracts, or skin diseases. It 
will not enable barren women to conceive. 

Par. 30. Through the use of the statements and claims with respect 
to “Alberty’s Wheat Germ” and “Alberty Wheat Germ Oil” herein- 
above set forth, and others similar thereto not specifically set out here- 
in, respondent has represented, directly and by implication, that 
vitamin E is recognized as the “Reproductive Vitamin,” “The Master 
Vitamin,” and “The Vitamin of General Fitness,” and that the use 
of said preparations will promote mental alertness and improve mem- 
ory, stimulate sex desire, increase reproductive power, increase the 
size and firmness of the testicles, increase vigor and muscular tone, 
prevent miscarriages, render barren women fertile, and cure acne 
vulgaries. 

Par. 31. The said representations are misleading and untrue. In 
truth and in fact vitamin E has no recognition as the “Reproduc- 
tive,” “Master,” or “General Fitness” vitamin. These preparations 
will not promote mental alertness nor improve the memory. They 
will not stimulate sex desire, increase the reproductive power, nor in- 
crease the size or firmness of the testicles. They will neither render 
barren women fertile nor prevent miscarriage. They will not cure 
acne vulgaris nor increase vigor. 

Par. 32. Through the use of the statements and claims hereinabove 
set forth in respondent’s advertisements, and others similar thereto 
not specifically set out herein, with respect to her vitamin prepara- 
tions, respondent has represented, directly and by implication: 

(1) That dry skin, skin eruptions on the body, eye strain, suscepti- 
bility of the eyes to fatigue, sterility, eczema, inflamed membranes 
of various parts of the body including the nose, throat, lungs, urinary, 
and reproductive organs, and kidney stones, and in children, suscepti- 
bility to colds, children’s diseases, delay or impairment of healthy 
development of teeth and bones, poor eyesight, and lack of energy are 
due to deficiency of vitamin A. 

(2) That excitability, nervousness, sleeplessness, upset feeling, irri- 
tability, sensitiveness, poor memory, failure of the intestinal tract, 
brain, and other organs to function efficiently, arthritis, neuritis, con- 
stipation, hemorrhoids, irregular bowel movements, improper diges- 
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tion, fatigue, listlessness, premature old age, and lack of appetite are 
due to deficiency in B vitamins. 

(3) That lack of sex desire, lack of fertility, mental and physical 
weakness, dementia praecox, poor memory, involuntary abortion, still 
and premature births are due to deficiency in vitamin E. 

(4) That from the presence of those conditions, the existence and 
degree of such vitamin déficiencies may be determined by members 
of the general public with a degree of certitude sufficient to render it 
reasonably probable that such conditions will be benefited by the use 
of such of respondent’s preparations as are represented as appropriate 
therefor. 

(5) That by taking her said preparations, the user will become more 
alert, active, mentally and physically vigorous, healthy and generally 
improved in health. 

Par. 83. The said advertisements are false and misleading in that 
they fail to disclose facts material in the light of the representations 
therein contained; that is, that the causes of the ailments, conditions, 
and symptoms above mentioned are so numerous that the mere existence 
of those conditions are such uncertain indications of vitamin deficien- 
cies that there is no reasonable likelihood that they will be benefited 
by the use of respondent’s preparations. 

The said representations are further false and misleading in that 
they represent respondent’s preparations as cures for the various 
ailments and conditions set forth above when due to deficiencies in the 
vitamin or vitamins designated by respondent in connection therewith. 
In truth and in fact, vitamin deficiencies of sufficient duration and 
severity, to be reflected by the manifestations to which respondent 
refers, will not be substantially benefited by her preparations; for 
adequate vitamin therapy under such circumstances a dosage far 
greater than is provided by respondent’s preparations, taken as she 
directs, is required. 

The said representations are further false and misleading in that 
they represent that all persons will be physically and mentally bene- 
fited by taking respondent’s preparations. Well-being is not wholly 
a matter of vitamins, but depends upon many physiological, psycho- 
logical, dietary, and other factors. The extent of the bodily demand 
for vitamins varies with the individual. Vitamins are continually 
being used and replaced. If the replacements are adequate in amount, 
it is not necessary that further amounts be taken in. With the excep- 
tion of vitamins A and D they are not stored in the body to any signifi- 
cant degree, and if more are taken than the body requires, they will be 
eliminated. Persons, whose individual vitamin requirements are pro- 
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vided by their usual diet, will not be benefited by taking additional 
vitamins, except that, to the limited extent to which they are stored, 
they furnish a reserve against possible future deprivation. 

Par. 34, Respondent disseminates numerous advertisements in 
which her preparation “Endo-Lax” is represented as a competent and 
effective treatment for constipation. Said advertisements constitute 
false advertisements for the reason that they fail to reveal facts ma- 
terial in the light of such representations, or material with respect to 
the consequences which may result from the use of the said prep- 
arations to which the advertisements relate, under the conditions 
prescribed in said advertisements or under such conditions as are cus- 
tomary or usual. In truth and in fact, this preparation is an irritant 
laxative and is potentially dangerous when taken by one suffering from 
abdominal pains, stomach ache, cramps, nausea, vomiting, or other 
symptoms of appendicitis. 

Par. 35. The use, by respondent, of the foregoing false, deceptive, 
and misleading statements and representations, with respect to her said 
preparations, has had, and now has, the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and repre- 
sentations were true, and that the preparation “Endo-Lax,” may be 
taken under all conditions without ill effects, and into the purchase of 
substantial quantities of said preparations by reason of said erroneous 
and mistaken belief. 

Par. 36. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 14, 1948, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Ada J. Alberty, an individual, charging her with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the filing of her answer to the complaint, said 
respondent, together with Helen M. Alberty Hackworth, Ilorence M. 
Alberty St. Clair, Harry R. Alberty, Margaret M. Alberty Quinn, and 
Kenneth Hackworth, by their attorney, entered into a written stipula- 
tion with Daniel J. Murphy, assistant chief trial counsel for the Com- 
mission, in which stipulation it is provided that, subject to the ap- 
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proval of the Commission, the statement of facts contained therein 
may be taken as the facts in this proceeding in lieu of evidence in 
support of the charges stated in the complaint or in opposition thereto, 
and that the Commission may proceed upon said statement of facts to 
make its report, stating its findings as to the facts, including inferences 
which it may draw from the stipulated facts, and its conclusion based 
thereon, and may enter its order disposing of this proceeding without 
the presentation of argument or the filing of briefs (the filing of a 
report or recommended decision by the trial examiner also having been 
expressly waived). In this stipulation all of the aforesaid persons 
specifically waive the nonjoinder in the complaint of Helen M. Alberty 
Hackworth, Florence M. Alberty St. Clair, Harry R. Alberty, Mar- 
garet M. Alberty Quinn, and Kenneth Hackworth as parties repond- 
ent, and expressly agree that said complaint shall be deemed as 
amended to charge all of said persons as respondents with respect 
to the acts and practices set forth in the complaint, and all of said per- 
sons other than respondent Ada J. Alberty further waive service of 
the complaint upon them and the right to file answers thereto, and 
agree that the Commission may proceed upon the basis of the stipula- 
tion in the manner set forth above in the same way and to the same 
effect as though all of them had been named and joined as parties 
respondent in said complaint and had been duly served therewith. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission upon the complaint, the answer, and the stipulation, 
said stipulation having been approved, accepted, and filed; and the 
Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Ada J. Alberty, Helen M. Alberty Hackworth, Flor 
ence M. Alberty St. Clair, Harry R. Alberty, and Margaret M. Alberty 
Quinn are copartners doing business under the name Alberty Food 
Products, which partnership also trades and does business under the 
names The Alberty Food Products, Alberty Products, Alberty Prod- 
ucts Sales Co., The Cap-Lone Co., and Cheno Products, with an office 
and principal place of business at 729 Seward Street, Hollywood, 
Calif. Prior to January 1, 1947, Kenneth Hackworth was a member 
of said partnership. 

Par. 2. Respondents other than Kenneth Hackworth are now, and 
have been for more than two years past, and Kenneth Hackworth 
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prior to January 1, 1947, was, engaged in the business of selling and 
distributing various food and drug products, as “food” and “drug” 
are defined in the Federal Trade Commission Act. Among such food 
and drug products are the following: 


Ri-Co Tablets. Vimol Tablets. 
Alberty’s Vitamin-Mineral Alberty’s Vitamin A-Shark 
Capsules. Liver Oil. 
Alberty’s Wheat Germ. Alberty’s Vitamin B Com- 
Alberty’s Ointment. plex. 
Oxorin Tablets. Alberty Phospho-B (also 
Cap-Lone Tablets. known as Phloxo-B). 
Alberty High Potency B Com- Zen. ; 
plex. Alberty’s Sabinol. 
Alberty Wheat Germ Oil. Ad-a-Min Capsules. 
Alberty Garlicand Vegetable Endo-Lax. 
Oil Perles. 


Prior to January 1, 1947, respondents caused the said products, 
when sold, to be transported from their principal place of business in 
the State of California, to purchasers thereof located in other States 
of the United States and in the District of Columbia, and maintained 
a course of trade in said products in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. Since the withdrawal of Kenneth Hackworth from the said 
partnership on January 1, 1947, the remaining partners have carried 
on business in the same manner. The volume of said business in com- 
merce has at all times mentioned herein been substantial. 

Par. 3. In the course and conduct of the aforesaid business, sub- 
sequent to March 21, 1938, respondents have disseminated and caused 
the dissemination of advertisements concerning said products by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which were likely to induce, directly and indirectly, 
their purchase. Such advertisements included, but were not limited 
to, certain circulars or booklets entitled “Look in the Mirror,” “Health 
Mysteries,” “Calcium, the Staff of Life,” “Newfangled Ideas,” “Vita- 
min E, the Master Vitamin,” “Shark Liver Oil,” “Happy Figures by 
the Cheno Plan,” and “The Alberty Food Products,” and advertise- 
ments in various newspapers and magazines of general circulation. 
Said respondents have also disseminated and caused the dissemina- 
tion of advertisements concerning said products by various means in- 
cluding, but not limited to, the booklets or circulars and newspaper 
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and magazine advertisements referred to above, for the purpose of 
inducing and which were likely to induce, since y and indirectly, the 
purchase of said products in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 

Par. 4. Among, and typical of, the statements and representations 
contained in said advertisements, disseminated and caused to be dis- 
seminated as aforesaid by the United States mails, by advertisements 
inserted in newspapers and periodicals and by circulars, leaflets, pam- 
phlets, and other advertising literature, with respect to respondents’ 
“Ri-Co Tablets” are the following: 

Those ailments commonly termed arthritis, chronic rheumatism, and rheumatic 
gout are actually forms of the same underlying conditions. 

Important to relief is believed to be constitutional treatment for the relief of the 
symptoms of arthritis—Ri-Co Tabiets; a homeopathic preparation for constitu- 
tional treatment—for the relief of arthritis as an aid in eliminating from the 
system waste substances which cause the presence of uric acid in the blood. 

Par. 5. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondents have represented, directly and by implication, that “Ri-Co 
Tablets” constitute, according to the principles of the homeopathic 
school of medicine, an adequate and competent treatment for arthritis, 
chronic rheumatism, and “rheumatic gout,” and an effective eliminant 
of uric acid. 

Par. 6. The homeopathic formula for “Ri-Co Tablets” is as follows: 


Lithicnum+Benzolcumis is tere ee Sy eee se ee ee 3x 
Ammoniunis Phosphoricum ss 4th P 6 sii eee 38x 
hy copodlumy-= sa— 3 ie, eee ee as oe 6x 


“3x” and “6x” indicate the third and sixth dilutions in homeopathic 
prescriptions. 

The directions for use are: Three tablets in hot water before meals 
and at bedtime. r 

Par. 7. “Ri-Co Tablets” are not an adequate or competent treatment 
for arthritis, rheumatism, or gout, nor will they eliminate uric acid 
from the system. According to the principles of the homeopathic, but 
not the allopathic, school of medicine, this preparation is of value in 
ameliorating the symptoms of muscular or ligamentous pain and stiff- 
ness due to arthritis or rheumatism, except when accompanied by a 
febrile condition. Gout is usually accompanied by an elevation of 
temperature, in which event the product is not of value. Heres is no 
disease entity known as “rheumatic gout.” 
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Par. 8. Among and typical of the statements and representations 
contained in said advertisements disseminated in the manner set forth 
in paragraphs 3 and 4 hereof, with respect to “Alberty’s Ointment,” 
are the following: 

Alberty’s Ointment 

A helpful adjunct in the local treatment of arthritis and rheumatism. It often 
relieves the pain, reduces the swelling, and aids in removing stiffness... Its effect 
frequently accelerates the internal treatments which accompany its use. 

Par. 9. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondents have represented, directly and by implication, that said. 
“Ointment” is of value in the treatment of rheumatism, arthritis, and 
“rheumatic gout,” and will relieve the pain, swelling, and stiffness 
incident thereto. 

Par. 10. The formula for “‘Alberty’s Ointment” is as follows: 
Ledum Palustre. 
Lithium Benzoate. 
Atropine Sulphate (0.29 gr. per oz.)-incorporated in a suitable base. 

This product is to be applied externally. 

Par. 11. “Alberty’s Ointment” is of no value in the treatment, con- 
stitutional or local, of arthritis, rheumatism, gout, or “rheumatic gout” 
or of the symptoms of pain, swelling, stiffness; or other symptoms 
incident to those ailments. ; 

Par. 12. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in paragraphs 3 and 4 hereof, with respect to “Sabinol” are the 
following: . 


Are your kidneys O. K.? 

If dark circles ring your eyes, flush your kidneys. 

When you wake up with a dull, achy feeling across your back, when you feel 
sharp pains in the kidneys especially mornings after arising, if you get up fre- 
quently during the night, if you have spots before your eyes and there is a 
swelling in your feet, ankles, and lower limbs, if there are dark circles beneath 
your eyes and puffiness—all or any of those symptoms, accompanied by a lack of 
vitality—there is often something wrong with your kidneys. 

Sabinol 


Long Accepted Homeopathic Prescription now available. 


Par. 13. Through the use of the statements and claims hereinabove 
set forth, and those similar thereto not specifically set out herein, re- 
spondents have represented, directly and by implication, that the 
combination of drugs contained in “Sabinol” is recognized by the 
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homeopathic school of medicine as, and as constituting, an adequate 
and competent treatment for diseases and ailments of the kidneys. 
Par. 14. The homeopathic formula for “Sabinol” is as follows: 


Berberis. Vulgaris. => 22-6 = ea ee ee eee 1x 
Lycopodium o-- 2222s eee ne ee 3x 
UWiranisim WNitrateze. ota ee ee eee 6x 


“1x,” “3x.” and “6x” indicate the first, third, and sixth dilutions in 
homeopathic prescriptions. 

Par. 15. Respondents’ “Sabinol” is not an adequate or competent 
treatment for diseases or ailments of the kidneys. This combination of 
medicines, according to the principles of the homeopathic, but not 
the allopathic, school of medicine, is of value in relieving the symp- 
toms of pain or discomfort due to gravel or stone in the kidneys or 
to spasm of the ureters, but not otherwise. It will not flush the kid- 
neys. Dark circles about the eyes are only occasionally due to kidney 
trouble, and the product is of no value in the treatment either of the 
cause of such circles or the circles themselves. It is of no value in 
the treatment of the causes of the following symptoms, or the symp- 
toms themselves: dull, aching feeling across the back, sharp pains in 
the kidneys, frequent urination during the night, spots before the 
eyes, swelling of feet, ankles, or lower limbs, puffiness about the 
eyes or lack of vitality. It is not an eliminant of uric acid, but there 
may be, according to the principles of homeopathy, but not of allopa- 
thy, some elimination of uric acid incident to its use. 

Par. 16. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in paragraphs 3 and 4 hereof, with respect to “Oxorin Tablets” are 
the following: 

Pep up your blood! Iron * * * A _ principal factor in Red Blood 
Cells * * * The disease Fighting Units of the Blood. 

When you are weary, tired, run-down, just dragging yourself around with no 
ambition left, when every effort you make seems to leave you weak and spent then 
try Oxorin Tablets, a tonic for the blood. 

Par. 17. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondents have represented, directly and by implication, that by the 
use of “Oxorin Tablets” the blood and the red corpuscles of the user 
will be rendered stronger, more vital and active and will perform 
their functions better, and that it yi correct run-down conditions 
and bring back energy. 
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Par. 18. The formula for “Oxorin Tablets” is as follows: 


Grains 
RedIRCEH A Rronwee ate l big aa l h sal oe per ha rl oy pelea GT, 2. 75 
Mehydrateds WVexrctable Mass... Ps o 0 test Og 4 
SRleen SsuD Stamnes sees. ee ane eee ee al 
AO NN Cl IE CRN GUIDO ge ee ee aa Re OO Ben gn oe ee . 25 
SUL c aU vt eee een eee eee ee TA ee CBO Aw > ANNE CPE ES . 50 
Binder consisting of gum arabic and malt diastase. 
SU eeaies tes paket Bee Set etek ees oe Sic st At) te Mee, ele al 


The directions are 1 or 2 crushed tablets before each meal. 

Par. 19. Respondents’ “Oxorin Tablets” will have no beneficial 
effect upon the blood or the red corpuscles thereof except in cases of 
simple iron deficiency anemia. There are many causes of run-down 
conditions and lack of energy which will not be beneficially affected 
in any way by “Oxorin Tablets.” 

Par. 20. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in paragraphs 3 and 4 hereof, with respect to “Zen,” are the following: 

When three Zens are taken daily, the individual will be getting daily 15 grains 
TFone ee UF Dt! 

If you find yourself slipping and cannot find the cause and you have that 
“pepless” all-gone feeling, look to this dependable blood building tonic. 

People who have taken these tablets report new energy in from 6 to 12 days. 

Par. 21. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondents have represented, directly and by implication, that from 
three “Zen” tablets the user will get 15 grains of iron, that “Zen” is 
a blood builder, and that it will restore energy to those who lack it. — 

Par. 22. The formula for “Zen” is as follows: 


LroneAmmonimm i Citratess = = 8 ee 5 grains. 

TAIN CEN olad Bes bE ie ey eS ot Pe ee 4 grains. 

Vitae Bi. oe Pet eV Sseit es Ae pte 20 international units. 
NSO GTI RLO WY © ky Se ees es ae a es oe ee PS ee ee 10 Sherman-Bouquin units. 


Directions for use are three daily. 

Par. 23. Three “Zen” tablets will not give the user 15 grains of iron, 
but only approximately 21% grains. While this preparation has some 
value in the treatment of simple iron deficiency, it is not a blood builder 
except in cases of simple anemia and there are many causes of lack of 
energy which will not be beneficially affected in any way by the use of 
“Fen.” 

Par. 24. The causes of lassitude described by such expressions as 
“weary,” “tired,” “run-down,” “just dragging around,” “no ambition 
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left,” “slipping,” “all gone,” and the like, are so numerous that in the 
aggregate they are due much less frequently to simple iron deficiency 
anemia than to other causes. 

Par. 25. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in paragraphs 3 and 4 hereof, with respect to “Cap-Lone Tablets” are 
the following: 

Dentists have been recommending these capsules because users claim they 
relieve pyorrhea. ‘ 
Many people have reported that Cap-Lone Tablets aided in relieving constipa- 

tion, regulating the bowels. 

Brewer’s Bottom Yeast (a blood purifier)—for skin, brain, nerves, intestines 
and stomach. 

Yeast with Lactic acid—for tonic and restorative value. 

Kelp for food—iodine necessary for the glands—and as a liver tonic. 

Parsley for—bleod and glands. 

Par. 26. Through the use of the statements and claims hereinabove 
set forth, and. others similar thereto not specifically set out herein, 
respondents have represented, directly and by implication, that “Cap- 
Lone Tablets” are of value in the treatment of pyorrhea and constipa- 
tion and will regulate the bowels; that they are beneficial to the skin, - 
brain, nerves, intestines, stomach, glands, and blood, and possess tonic 
and restorative value. 

Par. 27. The formula for “Cap-Lone Tablets” is as follows: 

Diabasic Calcium Phosphate, 3 grains. 
Yeast with Lactic Acid. 

Brewer’s Yeast. 

Japanese Kelp. 


Powdered Skim Milk. 
Parsley. 


The directions for use are three tablets before each meal. 

Par. 28. Respondents’ “Cap-Lone Tablets” are of no value in the 
treatment of pyorrhea or constipation or as a bowel regulator; are 
not significantly beneficial to the skin, brain, nerves, stomach, or in- 
testines nor to all the glands of the body; have no restorative or tonic 
value, and will not purify the blood. 

If 21 of these tablets are taken daily they will supply the user with 
the established minimum daily nutritional requirement of phosphorus, 
and somewhat more than the requirement for calcium, and this use 
will avert deficiencies in those minerals; in this amount they are. of 
no value in the treatment of calcium and phosphorus deficiencies of 
sufficient duration and severity to be reflected by physiological mani- 
festations thereof. For adequate mineral therapy under such condi- 
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tions-a dosage greater than is provided by 21 of these tablets is re- 
quired. 

Par. 29. Among and typical of the statements and representations 
contained in said advertisements disseminated in the manner set forth 
in paragraphs 3 and 4 hereof, with respect to “Garlic and Vegetable 
Mil Perles,” are the following: 

Garlic, recognized in the Homeopathic Materia Medica as having “vasodila- 
tory properties” and has been recommended in the diet for the relief of symptoms 
of arterial hypertension. This added to its actions as an intestinal disinfectant, 
make Garlic ideal as a supplementary food for special dietary uses in high blood 


pressure. 
Garlic in small amounts taken as a condiment aids in the digestion and ab- 
sorption of food—Garlic in sufficiently large doses produces temporary Arterial 
Hypotension, that is, it dilates the arteries. The Homeopathic Materia Medica 
states that Garlic acts directly on intestinal mucous membranes, increasing peri- 
stalsis. That it “has vasodilatory properties,’ and that it was especially 


adapted to meat eaters. 
That it has “vasodilatory properties,” and that it was used in dyspeptic and 


catarrhal affections and was especially adapted to meat eaters. 

Par. 30. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondents have represented, directly and by implication, that “Garlic 
and Vegetable Oil Perles” aid in the digestion and absorption of food, 
induce evacuation of the bowels, reduce high blood pressure, act as an 
intestinal disinfectant; produce temporary hypotension, and are of 
value in the treatment of dyspepsia and catarrhal affections. 

Par. 31. The said Perles are four minim capsules, each containing 
approximately 133 milligrams of garlic concentrate suspended in 
vegetable oil. 

The directions for use are one or two before meals. 

Par. 32. Respondents’ “Garlic and Vegetable Oil Perles” are of no 
value as an aid to the digestion or absorption of food, or as an “intes- 
tinal disinfectant,” and, according to the allopathic school of medi- 
cine, will not produce hypotension. Their value in the treatment of 
dyspepsia or catarrhal affections of the digestive tract or other mild 
bowel inflammations is limited to a carminative effect when such con- 
ditions result in gas and distention due thereto, and, according to the 
homeopathic, but not the allopathic school of medicine, to their laxa- 
tive properties, dve to their action on the mucous membranes of the 
digestive tract resulting in increased peristalsis. 

There is evidence to the effect that some homeopathic physicians 
use a tincture of garlic, administered in doses of 20 to 30 drops twice 
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or more per day in the treatment of high blood pressure; that it is so 
used in the treatment of this symptom of hypertension and not of its 
cause, as this school treats symptoms exclusively; but that garlic as 
so administered is not a homeopathic medicine. The Commission is of ~ 
the opinion, therefore, that garlic is of no value in the treatment of 
this symptom. On the basis of the record as a whole, the Commission 
finds that garlic is of no value in the treatment of hypertension, high 
blood pressure, or any other symptom of hypertension. 

Par. 33. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in paragraphs 8 and 4 hereof, with respect to “Alberty’s Vitamin A— 
Shark Liver Oil,” are the following: 

Vitamin A deficiency symptoms. 

Among the common signs of Vitamin A deficiency are dry skin or skin erup- 
tions on the body—In children, susceptibility to colds, children’s diseases, re- 
tarded growth or impairment of healthy development of teeth and bones, poor 
eyesight and lack of energy can be caused by a lack of these vitamins. 

It is claimed that eyestrain or where the eyes tire easily they may be relieved 
by vitamin A concentrates. 

Other symptoms of vitamin A deficiency are—Sterility—Eczema, Inflamed 
Membrane of various parts of the body—Nose, Throat, Lungs, Urinary, and 
Reproductive Organs. 

Some authorities claim that kidney stones are due to a long deficiency in 
vitamin A. 

Par. 34. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondents have represented, directly and by implication, that dry 
skin, skin eruptions on the body, eyestrain, susceptibility of the eyes to 
fatigue, sterility, eczema, inflamed membranes of various parts of the 
body including the nose, throat, lungs, urinary and reproductive 
organs, and kidney stones, and. in children, susceptibility to colds, 
children’s diseases, delay or impairment of healthy development of 
teeth and bones, poor eyesight, and lack of energy are due to deficiency 
of vitamin A, and will be benefited by the use of “Alberty’s Vitamin 
A—Shark Liver Oil.” 

Par. 35. “Alberty’s Vitamin A—Shark Liver Oil” is shark liver oil, 
put up in capsules each containing the equivalent of 25,000 U. S. P. 
units of vitamin A. The directions are for one capsule to be taken 
daily. ; 

Par. 36. Among and typical of the statements and representations 
contained in said advertisements disseminated in the manner set forth 


¢ 
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in paragraphs 3 and 4 thereof, with respect to vitamin A, are the 
following: 

’ Vitamin A increases vigor, vitality, resistance to colds, gives a general feeling 
of well-being, aids the Liver, Kidneys, Nerves, Glandular system, skin, and eyes. 

Par. 37. With respect to the relationship of vitamin A deficiencies 
to the foregoing ailments and conditions, the Commission finds as 
follows: z 

1. That the common eruptions on the skin such as pimples, boils, 
blackheads, and eruptions and rashes which are manifestations of 
pathological conditions, are not due to deficiencies in vitamin A, and 
~ will not be benefited by the use of vitamin A; a deficiency in vitamin A 
of sufficient duration may be manifested by a dry skin or zerosis, and 
by an eruption of a particular type and these will be benefited by the 
use of vitamin A in therapeutic quantities, but not in lesser amounts; 
dry skin in any usual usage of the term is not attributable to a deficiency 
in vitamin A. 

2. That “eyestrain” in any usual meaning of the term is not 
attributable to a deficiency in vitamin A, but to inadequate visual 
power, in the individual case, for the work the eyes are called upon 
to do under the existing conditions, and that ‘it will not be benefited 
or averted by the use of vitamin A preparations; that the same is 
true with respect to susceptibility of eyes to fatigue. 

3. That a vitamin A deficiency of sufficient duration may manifest 
itself by an impaired ability to see in partial darkness or dim light 
known as “night blindness”; the eyes of persons so affected are sus- 
ceptible to fatigue or strain if they are used under such conditions, 
but under other conditions there is no more than the usual suscepti- 
bility to strain or fatigue from use; that the conditions of “night 
blindness” and eyestrain or susceptibility to fatigue due thereto will 
be benefited by the use of vitamin A in therapeutic quantities, but 
not in lesser amounts when these conditions are due to vitamin A de- 
ficiency ; vitamin A deficiency is not the sole cause of these conditions. 

4, That sterility, eczema, inflamed body membranes, excluding those 
of the eye and including those of the nose, throat, lungs, and urinary 
and reproductive organs are not attributable to a deficiency in vita- 
min A and will not be benefited by the use of vitamin A; there are 
many causes of inflammation of the membranes of the eye as well as 
vitamin A deficiency; only when due to a vitamin A deficiency will 
inflamed eye membranes be benefited by the use of vitamin A in 
therapeutic, but not lesser, amounts. ; 
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5. That, a deficiency in vitamin A has not been established as 
cause of kidney stones; that it has not been established that ite 
A is of value in the treatment of kidney stones or in averting it, 
and that in the present state of medical science representations 
or suggestions that kidney stone is due to a deficiency in vitamin A 
or will be benefited by the use of vitamin A are wholly speculative. 

6. That, in children, susceptibility to colds, children’s diseases, and 
poor oreo are not attributable to a deficiency in vitamin A and 
will not be benefited by the use of vitamin A. 

7. That delay in or impairment of healthy development of teeth 
or bones in children is a manifestation of a general malnutrition or | 
of a specific deficiency in calcium, phosphorus, or vitamin D; vita- 
min A is of no value in averting or in the treatment of such conditions 
due to a deficiency in calcium, phosphorus, or vitamin D, and is of 
no specific effect in cases due to general malnutrition. 

8. That lack of energy in children is due to many causes and in 
the aggregate is due much less frequently to vitamin A deficiency 
than to other causes; only when due to such deficiencies will it be 
benefited by the use of vitamin A in therapeutic quantities, but not 
in lesser amounts. 

Par. 38. Respondents’ “Vitamin A-Shark Liver Oil” capsuies con- 
tain vitamin A in a therapeutically significant quantity and will be 
beneficial in the treatment of vitamin A deficiencies, and signs and 
manifestations due to such a deficiency, which have developed. Its 
use will prevent the development of vitamin A deficiencies. Its use 
will increase vigor and vitality, give a feeling of well-being or bene- 
fit skin or eyes only when the impaired vigor, vitality, or well-being 
is a sign or manifestation of a vitamin A deficiency, or when the 
functioning or condition of the skin or eyes is a sign or manifestation 
of vitamin A deficiency. Its use will not benefit the liver, kidneys, 
nerves, or glandular system. The preparation will affirmatively bene- 
fit or improve the health or condition only of persons who have devel- 
oped manifestations or signs of vitamin A deficiency; in all other 
cases it will do no more than avert the development of such manifes- 
tations. Persons whose vitamin A requirements are provided by their 
usual diet will not be benefited by taking additional vitamin A, ex- 
cept to the extent to which it is stored in the body as a reserve against 
future deprivation. It will not increase resistance to colds. 

Par. 39. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in paragraphs 3 and 4 hereof with respect to “Phospho-B,” now desig- 
nated by respondents as “Phloxo-B,” are the following: 
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Can’t sleep nights. Perhaps your nerves are hungry for vitamin B. 

Thousands of people suffer from Excitability, Nervousness, Sleeplessness, 
Upset Feeling, Irritability, Sensitiveness and Poor Memory, scientists claim, in 
Inany cases, are due to a need of vitamin Bi. 

Vitamin B; became famous because of its ability to soothe and Relax Taut 
Nerves, and because of its need to keep the intestinal tract, brain, and other vital 
organs functioning efficiently. 

See how added daily rations of vitamin B; soothe irritability and nervousness 
and give restful sleep. 

Sleep Nights! !—Restlessness and Sleeplessness Helped. Supplemental vita- 
min B, is now often recommended as ideal for people who are just naturally 
unable to sleep because of lack of balanced nutrition makes them highly nervous 
and excitable—persons who lack this balance in their nutrition are highly nervous 
and excitable will be benefited by vitamin B;. 


Par. 40. Through the use of the statements and claims with respect 
to “Alberty Phospho-B” (or “Phloxo-B”) hereinabove set forth, and 
others similar thereto not specifically set out herein, respondents have 
represented, directly and by-implication, that sleeplessness, excita- 
bility, nervousness, upset feeling, irritability, sensitiveness, and poor 
memory are due to deficiencies in vitamin B,, and will be cured or 
substantially benefited by said preparation. 

Par. 41. The formula for “Phospho-B” (or “Pholoxo-B”) is as 
follows: 


Caleium-Phosphorieuma2 asst’ «ee Sige o 8x (1/1000 grains). 
Ka PHhospuoricui. <= aos s et a fe Re 8x (1/1000 grains). 
Marcnesia Phosphoricum__..- 1-2 38x (1/1000 grains). 
INatrom, PhOSpHOPRICHIN. - = ea 38x (1/1000 grains). 
‘Thiamin chloride (vitamin Bzx)'s=-=—--=-_- = 5-022 40 international units. 


“3x” indicates the third dilution in homeopathic prescriptions. 

The directions for use are 3 tablets six times per day. 

Par. 42. According to the principles of the homeopathic school of 
medicine, “Phospho-B” (or “Phloxo-B”) is a homeopathic medicine, 
regardless of whether the vitamin B, is included. Under the prin- 
ciples of this school, but not of the allopathic school, it is of value 
in the treatment of symptoms due to anemia or asthenia. “Excit- 
ability,” “upset feelings,” and poor memory are not manifestations 
or symptoms of anemia or asthenia. Sleeplessness, nervousness, 
irritability, sensitiveness, lassitude, and weakness, may be symptoms 
of anemia or asthenia, and when due thereto, but not otherwise, the 
product, according to the principles of the homeopathic school but 
not according to those of the allopathic school, is of value in the 
treatment of these symptoms, independent of the vitamin B,. There 
are many other causes of those symptoms beside anemia and asthenia. 
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Par. 43. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in paragraphs 8 and 4 hereof with respect to “Alberty’s Vitamin B 
Complex,” “Alberty High Potency B Complex,” and “Vimol” are 
the following: 


Authorities state “that the whole Vitamin B Complex is superior therapeutically 
to any other single factor in human observation.” 

Alberty’s Vitamin B Complex is intended for those who desire a higher potency 
of the Vitamin B Complex than is contained in our Vimol. 

Persons with overactivity of the thyroid gland, who are highly nervous and 
excitable were similarly benefited by vitamin Bu. 

Vitamin B Complex is now considered an ideal remedy for sleeplessness and 
for persons that are highly nervous and excitable. 

The use of Vitamin B Complex in inducing sleep in alcoholic addicts has led to 
the discovery of vitamins as sleep inducers * * *, 

Relax, Relax, Relax !! 

Avoid Taut Nerves and Sleeplessness. 

Vitamin B Complex—known as the Youth Vitamin. 

Steinberg’s clinical evidence showed that even chronic arthritis, neuritis, and 
gastric intestinal cases were generally helped by its use. 

Cases of constipation and Hemorrhoids have been reported helped. 

This is said to prevent the appearance of Premature Old Age. 

A muscle toner that aids the nervous system. 

Recapture your vitality!! 

—it is often called the “Modern Tonic” Vitamin. 

This vitamin is essential for— 

Proper Digestion. 
Sound Nerves. 

Good intestinal activity. 
Regular elimination. 

Neurasthenia or nervous debility is the result of many causes—overwork, con- 
stant mental strain, acidosis, chronic diseases, sexual excesses, or a dysfunction 
of the ductless glands. 

The nerves must be strong and healthy to withstand the shock of everyday 
events, they must receive daily an adequate supply of all the elements necessary 
to nourish them and keep them at par—Some elements have particular effect upon 
the nerves. For instance, when the supply of vitamin B falls below the level for 
safety, the nerves suffer. 

Vitamin B Complex is said to be indicated in the following conditions: Func- 
tional constipation, Nervousness, Sleeplessness, absence of appetite, Alcoholic 
Polyneuritis, Vomiting in Pregnancy, Gastrointestinal malfunction, Lactation, 
Retarded growth in children, Pellagra, Diabetes, Chronic arthritis, some types of 
anemia, and other conditions that may be caused by a lack of Vitamin B Complex. 

Vitamin B is—especially important in the treatment of neurotic disorders. 


Par. 44, Through the use of the statements and claims with respect 
to “Alberty’s Vitamin B Complex,” “Alberty’s High Potency B Com- 
plex,” and “Vimol,” hereinabove set forth, and others similar thereto 
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not specifically set out herein, respondents have represented, directly 
and by implication, that the said products are beneficial to persons with 
overactive thyroid glands, will relax the nerves and induce sleep, and 
are remedies for nervousness, excitability, and sleeplessness; that B 
Complex is familiarly referred to as the “Youth Vitamin” and “Mod- 
ern Tonic Vitamin”; that said products will keep the user youthful 
and avert premature old age; that they tone the muscles; that they are 
of significant benefit in the treatment of arthritis, neuritis, gastro- 
intestinal troubles, constipation, and piles, and restore vitality; that 
they possess tonic properties; that they assure the user of a proper 
digestion, sound nerves, good intestinal activity, and regular bowel 
movements; that they will protect the user against nervous fatigue or 
exhaustion due to overwork, worry, mental strain, acidosis, chronic 
diseases, sexual excesses, and dysfunction of the ductless glands, and 
are of value in the treatment of vomiting in pregnancy, improper lacta- 
tion in nursing mothers, retarded growth in children, pellagra, diabe- 
tes, chronic arthritis, anemia, nervous disorders, absence of appetite, 
and alcoholic polyneuritis; that it is essential that adequate amounts of 
essential nutritional elements be received daily. 
Par. 45. The formula for “Vitamin B Complex” is as follows: 


AYP EEN POUL nl 2 at ac at rl apr cee a a aie Le a Gat ote 100 U. S. P. units. 
WGkiSub cba: bypmre Secures SR ees Le eR 25 gamma. 
Protein calcium fractions of milk-—.--2_~_2_u__-_ s+ 1.18 grains. 
IDES aS Cle ae ee ee ae ee ee eee 1 grain. 

CORSON SECONOTL SS a 0.1 grain, 


The directions for use are three to six daily. 
The formula for “High Potency B Complex” is as follows: 


PEE OETS SS I EI TE aE PO 500 U. 8. P. units, 
BUG tae TAT LAR i a a pct 666 gamma. 

VRE TTA TO8 SR SNe a ee ae ee Serer oes 100 gamma. 

HE sePIN Gy URL CHEE Cie CI i ee ee 100 gamma. 
INGE Site oa ee rice pene op Eee ls eh cy ie meena Pi siya tetera i 8,333 gamma. 


together with biotin and other B-complex factors natural to Yeast and 
extract from processed corn. 
The directions for use are three tablets daily. 
The formula for “Vimol” is: 
30 grains Concentrated wheat germ and dehydrated whey, each tablet 
containing the equivalent of 19 U. 8. P. units of vitamin Bi. 
The directions for use are six tablets daily. 
Par. 46. Respondents’ “Vitamin B Complex,” “High Potency B 
Complex,” and “Vimol” are not beneficial to persons whose thyroid 
glands are overactive. Respondents’ said preparations will not relax 
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the nerves nor induce sleep, nor are they an effective treatment for or 
of significant value in the treatment of nervousness, excitability, or 
insomnia. The designations of B complex as “Youth Vitamin” and 
“Modern Tonic Vitamin” have no acceptance by the public or the 
medical profession. The said preparations will neither avert nor post- 
pone old age or its consequences. They neither “tone” muscles nor 
the intestinal tract. They are not an effective treatment for, nor of 
significant value in the treatment of, arthritis, neuritis, gastrointesti- 
nal troubles, constipation, piles, vomiting in pregnancy, improper lac- 
tation in nursing mothers, retarded growth of children, pellagra, dia- 
betes, anemia, nervous disorders, absence of appetite, nor alcoholic 
polyneuritis. They will not restore vitality, nor do they possess any 
significant tonic properties. The user is not assured of a proper diges- 
tion, sound nerves, good intestinal activity or regular bowel move- 
ments, nor is he protected against nervous fatigue or exhaustion due 
to overwork, worry, mental strain, acidosis, chronic diseases, sexual 
excesses, or improper functioning of the ductless glands, or other cause. 
It is not essential that adequate amounts of essential nutritional ele- 
ments be received daily. 

Par. 47. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in Paragraphs Three and Four hereof, with respect to “Alberty’s Vita- 
min-Mineral Capsules” and “Ad-a-Min Capsules,” are the following: 

Vitamins and Minerals build strength and Resistance to Disease. 

Your body—starved for vitamins and minerals—You become old before your 
time, haggard, dopey feeling, always tired, with no “pep” or energy to do more 
than drag yourself around from one day to the next. Yet, how different a person . 
you could be with an abundant vitamin intake—if you will replenish your diet 
with an abundance of the vitamins A, B, C, D, E, and G and the 16 known 
minerals—you are alive, vital, gloriously healthy to your fingertips. And when 
you are feeling “in the pink” of condition, your bodily resistance automatically 
goes up high in the safety zone. 

Vitamin A increases vigor, vitality, resistance to colds, gives a feeling of well- 
being; aids the Liver, Kidneys, Nerves, Glandular system, Skin, and Byes. 

Vitamin B, is essential for well-being at all ages, an intestinal and muscle 
toner, prevents many diseases, ete. 

Vitamin D—aids teeth, storage of Calcium and other minerals; aids clotting 
of the blood, muscular weakness, and cramp; nervousness and low resistance. 


Vitamin G is one of the Vitamin B Complexes—prevents skin diseases, pellagra, 
eataract, ete. ‘ t . 

Vitamin C aids tooth gingivitis, tissue, gives resistance, a healthy necessity, 
aids metabolism, glands, and skin. 

Vitamin E, tests on animals and barren women showed the majority were 
able to conceive after Vitamin E feeding. 

It is unecessary for nerves, skin, muscular tone and vigor. 
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Try a 25-day supply—you will find you haven’t felt so good in years. Vita- 
mins do pep you up. 

Par. 48. Through the use of the statements and claims with respect 
to “Alberty’s Vitamin-Mineral Capsules” and “Ad-a-Min” Capsules, 
hereinabove set forth, and others similar thereto not specifically set 
out herein, respondents have represented, directly and by implication, 
that by the use of the said preparations abounding health and vigor 
and resistance to disease will be attained; that the functioning of the 
liver, kidneys, nerves, glandular system, skin, eyes, muscles, and in- 
testines, and the teeth, will be benefited ; that gingivitis will be helped; 
that the metabolism will be improved ; that skin diseases, pellagara, and 
cataracts will be averted; and that barren women will be rendered able 
to conceive. 

Par. 49. The formulas for respondents’ “Vitamin-Mineral Cap- 


sules” are as follows: 
Vitamin capsules 


USK EOBD OE L94 (ale 5 = =) aoe ape at eee ee es es a5 SO oe ee Oe NE Se 1,500 U. S. P. units 
ALES aat NL By, ees ae Sees Sats ees 10 Se REN eR 250 U.S. P. units 
wee EE # ak 6 yes mete Be eer icon SUN a wen caer ben ae Se 20 Sherman units 
"EREEIE PUI 0 Grae ah cad ne Fie alae at ako ob wile lec le AA 200 U.S. P. units” 
AMA ES UP Uh Do i a le as aera iets tei call, ele aa a acai 1,000 U. S. P. units 


Dicalcium phosphate 282s es oe oe teases ke. aes 2% grains 
IPD lOMEZEG IRON 2 = oe oe eee % grain 
(CODPETRADeCDLODALC = so oo oe Ne ¥% grain 
FA TCSS SUT C1 CEST ERAN = RR Ri aoe ace Ri eer ene ae a, AO HS rT os grain 
JY pia ES HDA Te wea 0) OT eee ee ee 22 grain 
Manganese: hy popnospuite- =) aes a ee ee % grain 
POUTSS LUTE OIG O's 55 eet eetens Ue eal eee oe eee 34000 grain 
NVA ats Totnes Oe ee ee 1 minim 


The directions for use are one of each daily. 

The preparation “Ad-a-Min” consists of mineral capsules using the 
same formula as that set forth above, together with Vitamin Capsules 
having the following formula: 


Witamin Aes 25.5222 ee eee 6,200 U. S. P. units 
Watansi dg et eee eee ee ea ee 50 U.S. P. units 

SV aecpnay dae Rate eee Sh bs oe Se Ps a 200 U. S. P. units 
Wanita osha ee ee to ee 900 U.S. P. units 
Vea cet DVN he Cy he el AE BS ae ee ee ee 20 gamma 


The directions for use are one of each daily. 
’ Par. 50. The use of the preparations “Vatamin-Mineral Capsules” 
and “Ad-a-Min Capsules” is not an assurance of abounding health 
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and vigor. Neither of said preparations will avert pellagra, cata- 
racts, or skin diseases, nor enable barren women to conceive. Neither 
will increase resistance to diseases nor improve the functioning of the 
liver, kidneys, nerves or glandular systems, muscles, or intestines, nor 
benefit the skin or teeth of adults, be of benefit to gingivitis, nor im- 
prove the metabolism of the body, in the absence of a deficiency in 
the vitamins or minerals which said preparations contain and neither 
of said preparations is significantly effective to increase, improve, or 
benefit in the aforesaid respects when a deficiency in those vitamins 
is present. 

Par. 51. Among and typical of the statements and representations 
contained in said advertisements, disseminated in the manner set forth 
in paragraphs 8 and 4 hereof, with respect to “Alberty’s Wheat Germ” 
and “Alberty’s Wheat Germ Oil,” are the following: 


Vitamin HB. 

The Reproduction Vitamin. 

The Master Vitamin. 

The Vitamin of General Fitness. 

It is known as the reproductive vitamin. The very perpetuation of life itself 
is determined by this vitamin. Reproduction is different from sex. An abun- 
dance of vitamin E aids in maintaining sex interest. Witamin HE for the correction 
of sexual frigidity and lack of desire. 

A poor memory and impaired mental alertness are accompanying symptoms 
of a vitamin E deficiency. 

Vitamin H, besides being the vitamin of General Fitness, also seems to have 
something to do with the mind. 

Those suffering from poor memory would indicate a vitamin E poor diet. 

Physicians who made tests on men with 5 to 10 drops to 1 teaspoonful of 
wheat germ oil per day reported that the size and firmness of the testicles 
increased with increased secretion of spermatozoa and an improvement in 
physical condition. 

Tests on animals and barren women showed the cess were able to conceive 
after vitamin H) feeding. 

By supplying vitamin E liberally, to an expectant mother, one enhances pro- 
foundly the ability to learn. HB” provides vigorous mentality, prevents mis- 
earriage * * *, 

Increases vigor and muscular tone in male and female. 

The value of wheat germ in acne vulgaris. 


Par. 52. Through the use of the statements and claims with respect 
to “Alberty’s Wheat Germ” and “Alberty’s Wheat Germ Oil,” herein- 
above set forth, and others similar thereto not specifically set out 
herein, respondents have represented, directly and by implication, 
that Sieiotn E is recognized as the “Reproduction Vitamin,” “The 
Master Vitamin” and “The Vitamin of General Fitness,” and that the 
use of said preparations will promote mental alertness and improve 
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memory, stimulate sex desire, increase reproductive power, increase 
the size and firmness of the testicles, increase vigor and muscular tone, 
prevent miscarriage, render barren women be bie and cure acne 
vulgaris. 

Par. 53. The designations of vitamin E as the “Reproductive,” 
“Master,” or “General Fitness” vitamin have had. no acceptance by 
tho: jabtic or the medical profession. Respondents’ vitamin E prod- 
ucts will not promote mental alertness, improve memory, stimulate sex 
desire, increase reproductive power, increase the size or firmness of the 
testicles, increase vigor or muscular tone, prevent miscarriages, render 
barren women fertile, nor cure acne vulgaris. 

Par. 54. Through the use of the statements and claims hereinabove 
set forth in respondents’ advertisements, and others similar thereto 
not specifically set out herein, with respect to said vitamin prepara- 
tions, respondents have represented, directly and by implication: 

1. That dry skin, skin eruptions on the body, eye strain, suscepti- 
bility of the eyes to fatigue, sterility, eczema, inflamed membranes 
of various parts of the body, including the nose, throat, lungs, urinary 
and reproductive organs, and kidney stones; and in children, suscep- 
tibility to colds, children’s diseases, delay or impairment of healthy 
development of teeth and bones, poor eyesight and lack of energy, 
are due to deficiency of vitamin A. 

2. That excitability, nervousness, sleeplessness, upset feeling, irri- 
tability, sensitiveness, poor memory, failure of the intestinal tract, 
brain and other organs to function efficiently, arthritis, neuritis, 
constipation, hemorrhoids, irregular bowel movements, poor diges- 
tion, fatigue, listlessness, premature old age, and lack of appetite are 
due to deficiency of vitamin B. 

3. That lack of sex desire, lack of fertility, mental and physical 
weakness, dementia praecox, poor memory, involuntary abortion, still 
and premature births are due to deficiency in vitamin E. 

4, That by taking said preparation, the user will become alert, ac- 
tive, mentally and physically vigorous, healthy, and generally im- 
proved in health. 

Par. 55. The relationship of vitamin A deficiencies to the ailments 
and conditions set forth in paragraph 54 (1) has been set forth in 
paragraph 37 hereof. 

Failure of the brain to function efficiently, arthritis, neuritis (with 
the single exception of polyneuritis), hemorrhoids, and premature 
old age, are not attributable to deficiency in vitamin B. Excitability, 
nervousness, sleeplessness, upset feeling, irritability, sensitiveness, 
poor memory, failure of the intestinal tract and other organs to func- 
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tion efficiently, polyneuritis, constipation, irregular bowel movements, 
poor digestion, fatigue, listlessness, and lack of appetite may be due 
to deficiency in vitamin B. 

Par. 56. The said advertisements fail to disclose that the causes of 
the ailments, conditions, and symptoms above mentioned are so nu- 
merous that in the aggregate they are due much less frequently to 
vitamin deficiencies than to other causes. 

Par. 57. The said advertisements further represent respondents’ 
preparations as cures for various ailments and conditions when due 
to deficiencies in the vitamin or vitamins designated by respondents 
in connection therewith. 

Par. 58. Vitamin deficiencies of sufficient duration and severity to 
be reflected by physical or mental manifestations or signs thereof will 
not be substantially benefited by said preparations with the exception 
of such vitamin A deficiencies for which respondents’ “Shark Liver 
Oil” is beneficial. For adequate vitamin therapy under such circum- 
stances a dosage greater than is provided by respondents’ preparations 
other than “Shark Liver Oil,” taken as directed, is required. 

Par. 59. The said advertisements further represent that all persons 
will be physically and mentally benefited by taking respondents’ 
preparations. 

Par. 60. An individual’s well-being is not wholly a matter of vita- | 
mins, but depends upon many physiological, psychological, dietary, 
and other factors. The extent of the bodily demand for vitamins 
varies with the individual. Vitamins are continually being used and 
replaced. If the replacements are adequate in amount, it is not neces- 
sary that further amounts be taken in. Persons whose individual vita- 
min requirements are provided by their usual diet will not be benefited 
by taking additional vitamins, except that, to the extent to which they 
are stored, they furnish a reserve against possible future deprivation. 

Respondents’ preparation “Vimol,” taken as directed, supplies the 
user with an amount of vitamin B, which is less than the established 
daily minimum requirement therefor. 

Respondents’ “B-Complex,” taken as directed, supplies the user with 
the amount of vitamin B, sufficient to meet the established minimum 
daily requirement therefor, and an amount of vitamin B, which is 
less than the established daily minimum requirement therefor. 

Respondents’ “High Potency B-Complex,” taken as directed, sup- 
plies the user with amounts of vitamin B, and B, which will meet 
the established daily minimum requirements therefor. 

Respondents’ “Vitamin-Mineral Capsules,” taken as directed, sup- 
ply the user with amounts of vitamins A, B,, G, and C which are 
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less than, and an amount of vitamin D which will meet, the established 
daily minimum requirements therefor, and with amounts of iron, cal- 
cium, phosphorus, and iodine which are less than the established daily 
minimum requirements therefor. 

Respondents’ “Phospho-B,” taken as directed, supplies the user 
with an amount of vitamin B, sufficient to meet the established daily 
minimum requirement therefor. 

Respondents’ “Ad-a-Min” capsules, taken as directed, supply the 
user with amounts of vitamins A and D which will meet, and amounts 
of vitamin B,, C, and G which are less than, the established daily mini- 
mum requirements therefor, and with amounts of iron, phosphorus, 
and iodine which are less than the established daily minimum require- 
ments therefor. 

The use of a vitamin or mineral preparation will avert vitamin 
or mineral deficiencies in those vitamins or minerals of which the 
preparation gives the user the established minimum daily require- 
ment; if the preparation gives the user less than that requirement for 
a vitamin or mineral it serves only as a dietary supplement which 
may or may not, depending upon the user’s diet, result in averting 
deficiencies therein. 
~ The use of vitamin or mineral preparations which contain vitamins 
or minerals in less than therapeutic amounts is of no significant value 
in cases where a deficiency in such vitamin or mineral is of sufficient 
duration to have become manifested by symptoms or signs thereof. 
Therapeutic amounts of vitamins and minerals substantially exceed 
the established daily minimum requirements therefor. 

Par. 61. For the reasons stated and in the particulars indicated 
herein, the Commission finds that the representations made by respond- 
ents with respect to the aforesaid preparations are erroneous and 
misleading and constitute false advertisements. Certain of said 
advertisements are false for the reason that the preparations to which 
they relate do not possess the properties or therapeutic values and 
will not produce the beneficial effects claimed for them in said adver- 
tisements. Others of the advertisements are false for the reason 
that. they affirmatively represent that certain ailments, conditions, 
and symptoms of the body are due to deficiencies in specified minerals 
and vitamins which respondents’ preparation will supply when such 
is not the case. Still others of said advertisements are misleading 
in a material respect, and therefore false and deceptive, by reason of 
the innuendoes and suggestions contained therein. In referring to 
the group last mentioned, the Commission has in mind particularly 
those advertisements in which respondents’ mineral or vitamin prepa- 
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rations are recommended as cures or remedies for certain designated 
symptoms or conditions when in fact the causes of such symptoms or 
conditions are so numerous that their mere existence creates no reason- 
able likelihood that they will be benefited by said preparations. In 
recommending a particular preparation as a cure or remedy for certain 
designated ailments, symptoms, or conditions, respondents suggest 
not only that such ailments, symptoms, or conditions may be due to 
causes for which the preparation is beneficial, but also that there is 
at least a reasonable chance that they are in fact due to such causes. 
Tf such a representation be made in a categorical statement, and if, 
for example, in a very substantial percentage of cases the ailments, 
symptoms, or conditions are due to causes ‘in the treatment of which 
the preparation advertised will have no benefit whatever, the repre- 
sentation is clearly false and obviously deceptive. A representation 
to the same effect, made under the same circumstances, except by sug- 
gestion instead of categorically, and if it be unaccompanied by an 
appropriate disclosure of the possibility of other causes of the ail- 
ments, symptoms, or conditions, is equally false and deceptive in the 
opinion of the Commission, and by reason of such falsity is subject 
to the exercise of the Commission’s corrective jurisdiction in the same 
manner and to the same extent as though the representation be made 
by athrmative statements. 

Par. 62. The complaint charged also that respondents’ advertise- 
ments concerning the laxative preparation “Endo-Lax” constituted 
false advertisements for the reason that they failed to reveal certain 
facts as to potential danger in the use of the preparation. The Com- 
mission is of the opinion, however, that in the circumstances of this 
case no disclosure of such facts should be required in the advertise- 
ments of this preparation. 

Par. 63. The use by respondents of the aforesaid false advertise- 
ments has had the tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said advertisements are true and that all facts 
material in the light of the representations made therein have been dis- 
closed. In consequence of such erroneous and mistaken belief, such 
portion of the purchasing public has been induced to purchase large 
quantities of respondents’ preparations. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair and decep- 
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tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 
Commissioner Mason not participating. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent Ada J. Alberty, and a stipulation as to the facts entered into by and 
between Ada J. Alberty, Helen M. Alberty Hackworth, Florence M. 
Alberty St. Clair, Harry R. Alberty, Margaret M. Alberty Quinn, and 
Kenneth Hackworth, and Daniel J. Murphy, assistant chief trial 
counsel for the Commission, which stipulation provides, among other 
things, that the statement of facts contained therein may be taken as 
the facts in this proceeding and that the Commission may make its 
report, stating its findings as to the facts, including inferences which it 
may draw from the stipulated facts, and its conclusion based thereon, 
and enter its order disposing of the proceeding without further evi- 
dence or other intervening procedure (the filing of a report or recom- 
mended decision by the trial examiner and the filing of briefs and 
presentation of oral argument having been expressly waived), and in 
which stipulation the aforesaid parties specifically waive the non- 
joinder in the complaint of Helen M. Alberty Hackworth, Florence M. 
Alberty St. Clair, Harry R. Alberty, Margaret M. Alberty Quinn, and 
Kenneth Hackworth as parties respondent, and expressly agree that 
said complaint shall be deemed as amended to charge all of them as 
respondents with respect to the acts and practices set forth therein, and 
in which said parties other than Ada J. Alberty waive service of the 
complaint upon them and waive their right to file answers thereto; and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondents, Ada J. Alberty, Helen M. Al- 
berty Hackworth, Florence M. Alberty St. Clair, Harry R. Alberty, 
Margaret M. Alberty Quinn, and Kenneth Hackworth, individually 
and trading undér the names Alberty Food Products, The Alberty 
Food Products, Alberty Products, Alberty Products Sales Co., The 
Cap-Lone Co., and Cheno Products, or trading under any other name, 
and their agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution of respondents’ products designated “Ri-Co Tab- 
lets”; “Alberty’s Vitamin-Mineral Capsules”; “Alberty’s Wheat 
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Germ”; “Alberty’s Ointment”; “Oxorin Tablets”; “Cap-Lone Tab- 
lets”; “Alberty High Potency B Complex”; “Alberty Wheat Germ 
Oil”; “Alberty Garlic and Vegetable Oil Perles”; “Vimol Tablets” ; 
“Alberty’s Vitamin A-Shark Liver Oil”; “Alberty’s Vitamin B Com- 
plex”; “Alberty Phospho-B” (also known as “Phloxo-B”) ; “Zen” ; 
“A Iberty’s Sabinol” ; and “Ad-a-Min Capsules,” or any other products 
of substantially similar composition or possessing substantially simi- 
lar properties, whether sold under the same names or under any other 
names, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: . 

(a) That the preparation “Ri-Co Tablets” constitutes an adequate 
or competent treatment for arthritis, rheumatism, gout, or “rheumatic 
gout”; or that said preparation will eliminate uric acid from the 
system: Provided, however, That nothing herein shall be construed 
as prohibiting the representation that according to the principles of 
the homeopathic school of medicine the preparation is of value in 
ameliorating the symptoms of muscular or ligamentous pain and stiff- 
ness due to arthritis or rheumatism, except when such symptoms are 
accompanied by a febrile condition. 

(6) That the preparation “Alberty’s Ointment” is of therapeutic 
value in the treatment, either constitutional or local, of arthritis, 
rheumatism, gout, or “rheumatic gout,” or in the relief of pain, 
swelling, stiffness, or any other symptom incident to arthritis, rheu- 
matism, or gout. 

(¢c) That the preparation “Sabinol” is an adequate or competent 
treatment for diseases or ailments of the kidneys; that said preparation 
will flush the kidneys; that it possesses any therapeutic value in the 
treatment of circles about the eyes, dull aching feeling across the back, 
sharp pains in the kidneys, frequent urination during the night, spots 
before the eyes, swelling of the feet, ankles, or lower limbs, puffiness 
about the eyes, or lack of vitality; or that it is an eliminant of uric 
acid from the system: Provided, however, That nothing herein shall 
be construed as prohibiting the representations that according to the 
principles of the homeopathic school of medicine (1) the preparation 
is of value in relieving the symptoms of pain or discomfort due to 
gravel or stone in the kidneys or to spasms of the ureters, or (2) there 
may be some elimination of uric acid from the system incident to the 
use of the preparation. 


ALBERTY FOOD PRODUCTS, ETC. 517 
475 Order 


(d) ‘That the preparation “Oxorin Tablets” will have any therapeu- 
tic effect upon the blood or the red corpuscles thereof, except in cases 
of simple iron-deficiency anemia ; or that said preparation will relieve, 
correct, or have any beneficial effect upon the condition of lassitude 
characterized by such expressions as “weariness,” “tiredness,” “weak- 
ness,” “lack of energy,” or “general run down condition,” unless such 
representation be expressly limited to symptoms or conditions due to 
simple iron deficiency anemia and: unless the advertisement reveals 
that the condition of lassitude is caused less frequently by simple iron 
deficiency anemia than by other causes and that in such cases this 
preparation will not be effective in relieving or correcting it. 

(e) That three tablets of the preparation “Zen” will provide an 
individual with 15 grains of iron, or with any amount of iron in excess 
of approximately 214 grains; that said preparation is a dependable 
blood-building tonic, or that it will be beneficial in any respect to the 
blood in excess of its value in the treatment of simple iron deficiency 
anemia; or that said preparation will be effective in the restoration 
of energy in those who lack it, unless such representation be expressly 
limited to cases of lack of energy due to simple iron deficiency anemia 
and unless the advertisement reveals that lack of energy is caused less 
frequently by simple iron deficiency anemia than by other causes and 
that in such cases this preparation will not be effective in relieving or 
correcting it. 

(f) That the preparation “Cap-Lone Tablets” constitutes a com- 
petent or effective treatment for or is of therapeutic value in the relief 
of pyorrhea or constipation; that said preparation will regulate the 
bowels or purify the blood; that it is beneficial to the skin, brain, 
nerves, stomach, intestines, or the glands of the body; or that it pos- 
sesses any value as a restorative or tonic. 

(g) That the administration of the preparation “Cap-Lone Tab- 
lets,” as recommended by respondents, is effective in relieving or sub- 
stantially improving any of the physiological conditions or manifes- 
tations arising from a deficiency of the minerals calcium or phos- 
phorus; or that such use of said preparation provides any benefits 
whatever in excess of serving as a dietary supplement in supplying 
quantities of the minerals calcium and phosphorus. 

(h) That the preparation “Garlic and Vegetable Oil Perles” aids 
in the digestion or absorption of food or acts as an “intestinal disin- 
fectant”; that said preparation constitutes a competent or eflective 
treatment for hypertension, high blood pressure, or any of the symp- 
toms of hypertension; or that it possesses any therapeutic value in 
the treatment of dyspepsia or catarrhal affections of the digestive 
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tract or other bowel inflammations in excess of a carminative effect 
when such conditions result in gas or distention due thereto: Provided, 
however, That nothing herein shall be construed as prohibiting the 
representation that according to the principles of the homeopathic 
school of medicine said preparation possesses laxative properties due 
to its action on the mucous membranes of the digestive tract, result- 
ing in increased peristalsis. 

(<) That the preparation “Vitamin A Shark Liver Oil” will— 

1. Benefit the conditions of sterility, eczema, or inflamed mem- 
branes of the nose, throat, lungs, or the urinary or reproductive organs. 

2. Be of therapeutic value in the treatment or prevention of kidney 
stones. 

3. Aid or benefit the liver, kidneys, nerves, or glandular system. 

4, Avert or benefit the conditions, in children, of susceptibility to 
solds, children’s diseases, poor eyesight, or the delay in or impair- 
nent of healthy development of teeth and bones. 

5. Benefit the conditions of dry skin, skin eruptions on the body, 
or inflamed membranes of the eye, unless such representation be ex- 
pressly limited to cases in which such conditions are caused by a de- 
ficiency of vitamin A. 

6. Afford any relief from “eye strain” or susceptibility of the eyes 
to fatigue, unless such representation be expressly limited to “eye 
strain” or susceptibility of the eyes to fatigue associated with the 
condition of “night blindness” caused by a deficiency of vitamin A. 

7. Increase vigor or vitality, or give a feeling of well-being, ur aid 
the skin or eyes, unless such representation be expressly limited to 
cases in which vigor, vitality, or well-being has been impaired by a 
deficiency of vitamin A or in which the condition or functioning of the 
skin or eyes is a sign or manifestation of a deficiency of vitamin A. 

8. Supply energy to children, unless such representation be expressly 
limited to cases of lack of energy caused by a deficiency of vitamin 
A and unless the advertisement reveals that the lack of energy in 
children is caused less frequently by a deficiency of vitamin A than 
by other causes and that in such cases this preparation will not be 
effective in relieving or correcting it. 

(7) That the following symptoms or conditions, or any of them, 
are attributable to a deficiency of vitamin A, or that said symptoms 
or conditions will be benefited by the use of vitamin A: dry skin ( except 
zerosis), common eruptions on the skinsuch as pimples, boils, and 
blackheads, “eye strain,” or susceptibility of the eyes to fatigue (except 
insofar as those conditions may be associated with “night blindness”) , 
sterility, eczema, inflamed membranes of the nose, throat, lungs, or 
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urinary or reproductive organs, kidney stones, the improper or inade- 
quate functioning of the liver, kidneys, nerves, or glandular system, 
and, in children, susceptibility to colds, children’s diseases, poor eye- 
sight, and delay in or impairment of healthy development of teeth or 
bones. 

(4) That the preparation “Alberty’s Phospho B,” or “Phloxo B,” 
possesses any therapeutic value in the treatment of excitability, upset 
feeling, or poor memory; or that said preparation possesses any thera- 
peutic value in the treatment of sleeplessness, nervousness, irritability, 
or sensitiveness, unless such representation be expressly limited to 
claims of value made for the preparation under the principles of the 
homeopathic school of medicine in the treatment of sleeplessness, 
nervousness, irritability, or sensitiveness in cases in which these symp- 
toms are due to anemia or asthenia and unless the advertisement re- 
veals that said symptoms are frequently due to causes other than 
anemia or asthenia. 

(Z) That the administration of the preparation “Alberty’s Phospho 
B,” or “Phloxo B,” as recommended by respondents, is effective in 
relieving or substantially improving any of the physiological condi- 
tions or manifestations arising from a deficiency of vitamin B, in the 
human body; or that such use of said preparation provides any benefits 
whatever in excess of the value claimed for it under the principles of 
homeopathy in the treatment of the symptoms of anemia and asthenia 
and its value in averting the development of a deficiency of vitamin By. 

(m) That the preparations “Alberty’s Vitamin B Complex,” “Al- 
berty’s High Potency B Complex” and “Vimol,” or any of them— 

1. Are beneficial to persons whose thyroid glands are over active. 

2. Will relax the nerves or induce sleep. 

3. Will avert or postpone old age or its consequence. 

4, Will “tone” the muscles or restore vitality. 

5. Will assure the user of proper digestion, sound nerves, good in- 
testinal activity, or regular bowel movements. 

6. Will protect one against nervous fatigue or exhaustion due to 
overwork, worry, mental strain, acidosis, chronic diseases, sexual ex- 

- cesses, or improper functioning of the ductless glands, or other causes. 

7. Constitute remedies or competent or effective treatments for nerv- 
ousness, excitability, insomnia, arthritis, neuritis, gastrointestinal 
troubles, constipation, piles, vomiting in pregnancy, improper lacta- 
tion in nursing mothers, retarded growth in children, pellagra, dia- 
betes, anemia, nervous disorders, absence of appetite, or alcoholic poly- 
neuritis; or 

8. Possess significant. tonic properties. 
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(n) That the administration of the preparations “Alberty’s Vita- 
min B Complex,” “Alberty’s High Potency B Complex,” or “Vimol,” 
as prescribed by respondents, is effective in relieving or substantially 
improving any of the physiological conditions or manifestations aris- 
ing from a deficiency of one or more components of the vitamin B 
complex in the human body; or that such use of any of said prepara- 
tions will provide any benefits whatever in excess of the following: 

1. That “Alberty’s Vitamin B Complex” will avert the development 
of a deficiency of vitamin B, and will serve as a dietary supplement in 
supplying quantities of vitamin Bs. 

2. That “Alberty’s High Potency B Complex” will avert the develop- 
ment of a deficiency of vitamins B, and B,. . 

3. That “Vimol” will serve as a dietary supplement in supplying 
quantities of vitamin B,. 

(0) That the following symptoms or conditions, or any of them, 
are attributable to a deficiency of vitamin B, or that said symptoms 
or conditions will be benefited by the use of vitamin B: failure of the 
brain to function efficiently, arthritis, neuritis, except polyneuritis, 
hemorrhoids, and premature old age. 

(p) That the vitamin B complex is familiarly or appropriately 
referred to as the “Youth Vitamin” or the “Modern Tonic Vitamin.” 

(q) That the preparations “Alberty’s Vitamin-Mineral Capsules” 
and “Ad-a-Min Capsules,” or either of them, will: 

1. Assure the user of abounding health or vigor, or increase resist- 
ance to disease. 

2. Avert pellagra, cataracts, or skin diseases. 

3. Enable barren women to conceive. 

4. Improve the functioning of the liver, kidneys, nerves, glandular 
system, muscles, or intestines. 

5. Benefit the skin or teeth of adults or aid in the treatment of 
gingivitis. 

6. Improve the metabolism of the body. 

(7) That the administration of the preparations “Alberty’s Vitamin- 
Mineral Capsules” or “Ad-a-Min Capsules,” as recommended by re- 
spondents, is effective in relieving or substantially improving any of: 
the physiological conditions or manifestations arising from a de- 
ficiency of any of the vitamins A, B,, C, D, or G, in the human body; 
or that such use of either of said preparations will provide any benefits 
whatever in excess of the following: 

1. That “Alberty’s Vitamin-Mineral Capsules” will avert the de- 
velopment of a deficiency of vitamin D and will serve as a dietary sup- 
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plement in supplying quantities of vitamins A, B,, C, and G and the 
minerals iron, calcium, phosphorus, and iodine. 

2. That “Ad-a-Min Capsules” will avert the development of a de- 
ficiency of vitamins A and D and will serve as a dietary supplement 
in supplying quantities of vitamins B,, C, and G and the minerals 
iron, calcium, phosphorus, and iodine. 

(s) That the preparations “Alberty’s Wheat Germ” and “Alberty’s 
Wheat Germ Oil,” or either of them, will promote mental alertness, 
improve the memory, stimulate sex desire, increase reproductive power, 
increase the size or firmness of the testicles, increase vigor or muscular 
tone, prevent miscarriages, render barren women fertile, or provide a 
cure for acne vulgaris. 

(¢) That vitamin E is recognized or appropriately referred to as 
the “Reproduction Vitamin,” “Master Vitamin,” or the “Vitamin of 
General Fitness.” 

(w) That all persons will be benefited, physically or mentally, by 
taking all or any of respondents’ aforesaid preparations. 

(v) That it is necessary for a person to receive daily adequate 
amounts of essential nutritional elements. 

2. Disseminating or causing to be disseminated any advertisement 
by any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparations, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof or which fails to comply with the affirmative 
requirements set forth in subparagraphs (d), (e), (¢), and (&) of 
paragraph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 

Commissioner Mason not participating. 
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In tHe Marrer OF 
GEVERTZ BUYING CORPORATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5501. Complaint, June 11, 1947—Decision, Feb. 4, 1948 


Resident: commission buyers may be defined as representatives or agents of 
purchasers, who are permanently in the market negotiating purchases from 
competitive sellers, in the interest of such purchasers, but who receive their 
remuneration, customarily designated as commissions, from the sellers. 


Where (1) a corporation, which was engaged as a resident commission buyer 
in purchasing for firms in which neither it nor any other associated with it 
as hereinbelow set out, had any financial interest, and also for various retail 
firms and others as below described, men’s wearing apparel and other mer- 
chandise from manufacturers and jobbers, who paid it commissions or 
brokerage fees on such purchases, usually amounting to about 5 percent of the 
net purchase price; (2) two individuals, officers, and principal stockholders 
of said corporation, who exercised a substantial degree of authority and ceon- 
trol over its business, who were engaged also under the trade name “Charles R. 
Gevertz Stores” in conducting a jobbing business and buying merchandise 
for and selling same to the retail firms known as the “Charles R. Gevertz 
Stores,” in which they had a substantial financial interest, as well as to 
other firms in which they had no financial interest, and who purchased the 
merchandise above referred to through aforesaid corporation; and (3) two 
partners who engaged, through aforesaid corporation and under the trade 
name ‘Pacific Exporting Co.,” in buying merchandise for and selling it to a 
number of firms in various sections of the United States and in the Territory 
of Hawaii, including a number of retail concerns in which they hada sub- 
stantial financial interest and others in which they had no such interest, 
and in purchasing merchandise for their own account also as jobbers; and 
who, with branch office at San Francisco, operated from offices in New York, 
which were jointly made use of by them and by aforesaid corporation and 
individuals, and expenses of which were paid from the receipt and acceptance 
of the commissions or brokerage fees paid said corporation by said sellers, 
and in which they all participated ; 

Received and accepted, on orders placed with and purchases of merchandise 
made from numerous manufacturers and jobbers in the several states and 
territories as aforesaid noted, commissions or brokerage fees, consisting of 
a certain percentage of the sales price agreed upon by each of the sellers, 
and said corporation and individuals, on such orders for merchandise, 
placed by them for their own account and for the account of their principals; 
namely, the buyers in whose behalf they had been and were in fact acting: 

Held, That said corporation and individuals, in receiving and accepting broker- 
age fees or commissions, and allowances or discounts in lieu thereof, from 
manufacturers and sellers upon purchases of merchandise as hereinabove 
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set out, violated the provisions of subsection (c) of section 2 of the Clayton 
Act as amended by the Robinson-Patman Act. 

Before Mr. Earl J. Kolb, trial examiner. 

Mr. Edward 8. Ragsdale for the Commission. 

Cohen & Wedeen, of New York City, for respondents. 


: CoMPrLAINT 


The Federal Trade Commission, having reason to believe that.the 
parties respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1986, have vio- 
lated and are violating the provisions of subsection (c) of section 2 of 
the Clayton Act (U.S. C. title 15, sec. 13) as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its complaint, stat- 
ing its charges with respect thereto as follows: 

Paracrary 1. Respondent, Gevertz Buying Corp., is a corporation 
organized, existing, and doing business under the laws of the State of 
New York, with its principal office and place of business located at 170 
Fifth Avenue, New York, N. Y. The respondent since June 19, 1936, 
has engaged, and is now engaged, in the business of buying of men’s 
wearing apparel and other merchandise (all of which is hereinafter 
called merchandise) as agent for and in behalf of a number of corpora- 
tions, partnerships, individuals, and others, located in various sections 
of the United States and in the Territory of Hawaii, who are engaged 
in the wholesaling or retailing of such merchandise. 

Respondent, Gevertz Buying Corp., purchases merchandise for and 
in behalf of a number of business firms located in various sections of 
the United States, and in the Territory of Hawaii, in which firms none 
of the respondents named in the complaint herein have any financial 
interest, and responderit corporation also purchases merchandise for 
several firms located in various sections of the United States, which are 
known as the Charles R. Gevertz Stores, which firms respondents 
Charles R. Gevertz and Madeline Gevertz own outright, or in which 
they have a substantial financial interest. 

The respondent corporation, in addition, purchases merchandise for 
several firms located in various sections of the United States, and in the 
Territory of Hawaii, which firms respondents Clifford Spitzer and 
Violet Prager Spitzer own outright, or in which they have a substantial 
financial interest. Such merchandise is generally, but not always, pur- 
chased in the name of Pacific Exporting Co. 

The respondent, Gevertz Buying Corp., is engaged in a business 
which is known to the trade as that of Resident Commission Buyers. 
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Resident Commission Buyers may be defined as representatives or 
agents of purchasers, who are permanently in the market negotiating 
purchases from competitive sellers, in the exclusive interest of such | 
purchasers, but who receive their remuneration, customarily desig- 
nated as commissions, from the sellers. 

The respondent, Gevertz Buying Corp., purchases merchandise as 
aforesaid, from manufacturers and jobbers, who pay said respondent 
commissions or brokerage fees.on such purchases. Such commissions 
or brokerage fees usually amount to approximately 5 percent of the net 
purchase price of the merchandise so purchased from the respective 
sellers. 

Par. 2. Respondent, Madeline Gevertz, is an individual residing in 
the State of New York, with her office and principal place of business 
located at 170 Fifth Avenue, New York, N. Y., and is one of the princi- 
pal stockholders in the Gevertz Buying Corp., and is now president and 
secretary of said corporation, and has been an officer of the corporation 
since some time after June 19, 1936. After becoming an officer, and at 
the present time, and for some time past as president and secretary, 
respondent, Madeline Gevertz, has exercised, and still exercises, a sub- 
stantial degree of authority and control over the business conducted by 
said corporation, including, together with her brother, respondent 
Charles R. Gevertz, the direction of its buying policies. 

The respondent, Madeline Gevertz, together with her brother, re- 
spondent Charles R. Gevertz, is also engaged in business under the 
trade name and style of Charles R. Gevertz Stores, which said trade 
name is utilized by respondent, Madeline Gevertz, and her brother, 
respondent Charles R. Gevertz, in conducting a jobbing business, and in 
directly or indirectly buying merchandise for and selling merchandise 
to the several retail firms known to the trade and generally as the 
Charles R. Gevertz Stores, and to other firms in which respondent has 
no financial interest. Such merchandise is purchased through respond- 
ent Gevertz Buying Corp. 

Par. 3. Respondent, Charles R. Gevertz, is an individual residing in 
the State of New York, with his principal office and place of business 
located at 170 Fifth Avenue, New York, N. Y. The respondent is vice 
president and treasurer of Gevertz Buying Corp. and has been an officer 
— one of the principal stockholders in said corporation since some 

time after June 19, 1936. This respondent, after becoming an officer, 
and at the present time, and for some time past as vice president ane 
treasurer, exercised, and still exercises, a substantial degree of author- 
ity and control over the business conducted by said corporation, and, 
together with his sister, respondent Madeline Gevertz, ‘controls the 
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direction of the corporation’s buying policies. The respondent. 
Charles R. Gevertz, together with his sister, respondent Madeline 
Gevertz, is also engaged in business under the trade name and style of 
Charles R. Gevertz Stores, which said trade name is utilized by re- 
spondent, Charles R. Gevertz and his sister, respondent Madeline 
Gevertz, in conducting a jobbing business, and in directly or indirectly 
buying merchandise for and selling merchandise to the several retail 
firms known to the trade and generally as the Charles R. Gevertz Stores, 
and to other firms in which respondent has no financial interest: Such 
merchandise is purchased through respondent Gevertz Buying Corp. 

Par. 4. The respondents, Madeline Gevertz and Charles R. Gevertz, 
since June 19, 1936, have owned outright, or have had, or now have, 
directly or indirectly, a substantial financial interest in, a number of 
retail firms which are generally known as the Charles R. Gevertz Stores. 
Representative of said firms are: Linxwiler’s, Sherman, Tex.; Four- 
nette’s Men’s Wear, Port Arthur, Tex.; Linxwiler’s, Denison, Tex; 
Guarantee Sport Shop, Dallas, Tex.; Forest Ford, Inc., Fort Worth, 
Tex. 

The respondents, Madeline Gevertz and Charles R. Gevertz, pur- 
chase merchandise for said firms, and for other firms which they own 
or in which they have a substantial financial interest, and for firms in 
which respondents have no financial interest, under the trade name of 
Charles Gevertz Stores, or otherwise, through the Gevertz Buying 
Corp. 

Par. 5. Respondent, Clifford Spitzer, is an individual residing in the 
State of New York, with his office and principal place of business lo- 
cated at 170 Fifth Avenue, New York, N. Y., and having a branch office 
located at 420 Market Street, San Francisco, Calif. Respondent, Clif- 
ford Spitzer, and his wife, respondent Violet Prager Spitzer, are co- 
partners engaged in the business of buying and selling merchandise 
under the trade name and style of Pacific Exporting Co. 

Respondent herein, at the present time and for some time past, as co- 
partner, has exercised, and still exercises, a substantial degree of au- 
thority and control over the business conducted by said partnership, 
including the direction of its buying policies. 

The respondent, Clifford Spitzer, purchases, directly or indirectly, 
merchandise for a number of firms located in various sections of the 
United States and in the Territory of Hawaii through respondent 
Gevertz Buying Corp. 

Par. 6. Respondent, Violet Prager Spitzer, is an individual residing 
in the State of New York, with her office and principal place of business 
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located at 170 Fifth Avenue, New York, N. Y., and having a branch 
office located at 420 Market Street, San Francisco, Calif. 

Respondent, Violet Prager Spitzer, and her husband, respondent 
Clifford Spitzer, are copartners engaged in the business of buying and 
selling merchandise under the trade name and style of Pacific Export- 
ing Co. 

Respondent herein, at the present time and for some time past, as 
copartner, has exercised, and still exercises, a substantial degree of 
authority and control over the business conducted by said partner- 
ship, including the direction of its buying policies. 

The respondent, Violet Prager Spitzer, purchases, directly or indi- 
rectly, merchandise for a number of firms located in various sections 
of the United States and in the Territory of Hawaii through respond- 
ent Gevertz Buying Corp. 

Par. 7. The respondents, Clifford Spitzer and Violet Prager Spitzer, 
since June 19, 1936, have owned outright, or have had, and now have, 
a substantial financial interest in a number of retail firms located in 
the several States of the United States and the Territory of Hawaii. 

Representative of said firms is: The Hub Clothing House, Ltd., 
Honolulu, T. H. 

The respondents, Clifford Spitzer and Violet Prager Spitzer, pur- 
chase merchandise for said firm and for other firms which they own 
or in which they have a substantial financial interest, and for firms in 
which said respondents have no financial interest. 

The respondents, Clifford Spitzer and Violet Prager Spitzer, also 
purchase merchandise for their own account as jobbers. All such 
business transactions set out herein are conducted by respondents 
under their trade name of Pacific Exporting Co., which operates prin- 
cipally as a buying unit for The Hub Clothing House, Lid., of 
Honolulu, T. H. The respondents make substantial purchases of 
merchandise in commerce in the name of the Pacific Exporting Co., 
and otherwise, through the Gevertz Buying Corp. 

Par. 8. The individual respondents, since June 19, 1936, together 
with the respective businesses they conduct, either individually, as a 
corporation, partnership, or under a trade name, or otherwise, as: 
Madeline Gevertz, Charles R. Gevertz, Charles R. Gevertz Stores, 
Gevertz Buying Corp., Clifford Spitzer, Violet Prager Spitzer, and 
Pacific Exporting Co., operate from joint offices located at 170 Fifth 
Avenue, New York, N. Y., in which the expenses of conducting said 
offices are shared and are paid from the proceeds of the commissions 
or brokerage fees granted and allowed Gevertz Buying Corp. by the 
sellers of the merchandise purchased through said corporation or 
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otherwise, directly or indirectly by the respective respondents, or 
others. Each of said respondents otherwise participate, directly or 
indirectly, in the receipt and acceptance of commissions or brokerage 
fees paid Gevertz Buying Corp. by said sellers. 

Par. 9. In the course and conduct of its said business respondent, 
Gevertz Buying Corp., since June 19, 1936, has placed orders and 
purchased merchandise from numerous manufacturers and jobbers 
located in the several States and Territories of the United States other 
than the States or Territories where the buyers are located. Respond- 
ent corporation, as aforesaid, is now, and has been since June 19, 1936 
engaged in the business of purchasing merchandise, and the said indi- 
vidual respondents, through said corporate respondent, have likewise 
been engaged in said business. The said manufacturers and jobbers 
from whom respondent corporation purchases merchandise as afore- 
said, pursuant to respondent’s instructions, ship and deliver such 
merchandise to the respective buyers located in various States and 
Territories of the United States. In some instances said manufac- 
turers and jobbers, to permit inspection or repacking of the merchan- 
dise, ship it to respondent’s place of business (at 170 Fifth Avenue, 
New York City, or elsewhere), where it is thereafter inspected, re- 
packed, and shipped to the respective buyers located in the various 
States and Territories of the United States. And there has been, 
since June 19, 1936, a constant current of trade and commerce con- 
ducted by said respondent in such merchandise between and among 
the various States and Territories of the United States. 

Par. 10. In the course and conduct of the said purchasing trans- 
actions by respondents, Gevertz Buying Corp., a corporation, Madeline 
Gevertz, individually and as president and secretary of Gevertz Buy- 
ing Corp., and also doing business under the trade name of Charles 
R. Gevertz Stores; Charles R. Gevertz, individually and as vice presi- 
dent and treasurer of Gevertz Buying Corp., and also doing business 
under the trade name of Charles R. Gevertz Stores, or otherwise; 
Clifford Spitzer, individually, and Violet Prager Spitzer, individually, 
and both as copartners, doing business under the trade name and 
style of Pacific Exporting Co., as set forth herein, manufacturers and 
jobbers in connection with transactions in commerce have, since June 
19, 1936, transmitted, paid, and delivered, and do transmit, pay, and 
deliver, directly or indirectly, to said respondents commissions or 
brokerage fees, the same being a certain percentage of the sales price 
agreed upon between each of such sellers and the said respondents on 
the orders for merchandise placed by the respondents in their own 
behalf and for their own account and for their principals, and in 
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connection with transactions in commerce each of said respondents, 
since June 19, 1936, has directly or indirectly received and accepted, 
and is receiving and accepting, such commissions or brokerage fees 
on purchases of merchandise made for their own account, and for 
their principals’ account, namely, the buyers in whose behalf said 
respondents have been and are in fact acting. 

Par. 11. The foregoing acts and practices are in violation of sub- 
section (c) of section 2 of the Clayton Act as amended. 


Report, Frnpines as To THE Facrs, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid act, the Federal Trade 
Commission on June 11, 1947, issued and subsequently served its com- 
plaint in this proceeding upon the respondents, Gevertz Buying Corp., 
a corporation, Madeline Gevertz, individually and as president and 
secretary of Gevertz Buying Corp., and also doing business under the 
trade name of Charles R. Gevertz Stores, Charles R. Gevertz, individ- 
ually and as vice president and treasurer of Gevertz Buying Corp., 
‘and also doing business under the trade name of Charles R. Gevertz 
Stores, Clifford Spitzer, and Violet Prager Spitzer, individually and 
as copartners trading under the name of Pacific Exporting Co., charg- 
ing them with the violation of subsection (c) of section 2 of the Clay- 
ton Act as amended by the Robinson-Patman Act. After the issuance 
of said complaint and the filing of respondents’ answer thereto, re- 
spondents, on motion, withdrew said answer and filed a substitute 
answer admitting all the material allegations of fact set forth in said 
complaint and waiving intervening procedure and further hearing as 
to said facts. Thereafter this proceeding regularly came on for final 
hearing before the Commission upon the said complaint and substitute 
answer filed by the respondents; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondent, Gevertz Buying Corp., is a corporation 
organized, existing, and doing business under the laws of the State 
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of New York, with its principal office and place of business located 
at 170 Fifth Avenue, New York, N. Y. The respondent, since June 19, 
1936, has engaged, and is now engaged, in the business of buying of 
men’s wearing apparel and other merchandise (all of which is herein- 
after called “merchandise”’) as agent for and in behalf of a number of 
corporations, partnerships, individuals, and others, located in various 
sections of the United States and in the Territory of Hawaii, who are 
engaged in the wholesaling or retailing of such merchandise. 

Respondent, Gevertz Buying Corp., purchases merchandise for and 
in behalf of a number of business firms located in various sections of 
the United States, and in the Territory of Hawaii, in which firms 
none of the respondents named in the complaint have any financial 
interest; and respondent corporation also purchases merchandise for 
several firms located in various sections of the United States, which 
are known as the Charles R. Gevertz Stores, which firms respondents 
Charles R. Gevertz and Madeline Gevertz own outright, or in which 
they have a substantial financial interest. 

The respondent corporation, in addition, purchases merchandise for 
several firms located in various sections of the United States, and in 
the Territory of Hawaii, which firms respondents Clifford Spitzer 
and Violet Prager Spitzer own outright, or in which they have a sub- 
stantial financial interest. Such merchandise is generally, but not 
always, purchased in the name of Pacific Exporting Co. 

The respondent, Gevertz Buying Corp., is engaged in a business 
which is known to the trade as that of Resident Commission Buyers. 
Resident Commission Buyers may be defined as representatives or 
agents of purchasers, who are permanently in the market negotiating 
purchases from competitive sellers, in the exclusive interest of such 
purchasers, but who receive their remuneration, customarily desig- 
nated as commissions, from the sellers. 

The respondent, Gevertz Buying Corp., purchases merchandise as 
aforesaid, from manufacturers and jobbers, who pay said respondent 
commissions or brokerage fees on such purchases. Such commissions 
or brokerage fees usually amount to approximately five percent of the 
net purchase price of the merchandise so purchased from the respec- 
tive sellers. 

Par. 2. Respondent, Madeline Gevertz, is an individual residing in 
the State of New York, with her office and principal place of business 
located at 170 Fifth Avenue, New York, N. Y., and is one of the prin- 
cipal stockholders in the Gevertz Buying Corp., and is now president 
and secretary of said corporation, and has been an officer of the cor- 
poration since some time after June 19, 1936. After becoming an 
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officer, and at the present time, and for some time past as president 
and secretary, respondent, Madeline Gevertz, has exercised, and still 
exercises, a substantial degree of authority and control over the busi- 
ness conducted by said corporation, including, together with her 
brother, respondent Charles R. Gevertz, the direction of its buying 
policies. 

The respondent, Madeline Gevertz, together with her brother, re- 
spondent Charles R. Gevertz, is also engaged in business under the 
trade name and style of Charles R. Gevertz Stores, which said trade 
name is utilized by respondent Madeline Gevertz and her brother, 
respondent Charles R. Gevertz, in conducting a jobbing business, and 
in directly or indirectly buying merchandise for and selling mer- 
chandise to the several retail firms known to the trade and generally 
as the Charles R. Gevertz Stores, and to other firms in which respond- 
ent has no financial interest. Such merchandise is purchased through 
respondent Gevertz Buying Corp. 

Par. 3. Respondent, Charles R. Gevertz, is an individual residing 
in the State of New York, with his principal office and place of busi- 
ness located at 170 Fifth Avenue, New York, N. Y. The respondent 
is vice president and treasurer of Gevertz Buying Corp. and has been 
an officer and one of the principal stockholders in said corporation 
since some time after June 19, 1936. This respondent, after becoming 
an officer, and at the present time, and for some time past as vice presi- 
dent and treasurer, exercised, and still exercises, a substantial degree 
of authority and control over the business conducted by said corpora- 
tion, and, together with his sister, respondent Madeline Gevertz, con- 
trols the direction of the corporation’s buying policies. The respond- 
ent, Charles R. Gevertz, together with his sister, respondent Madeline 
Gevertz, is also engaged in business under the trade name and style 
of Charles R. Gevertz Stores, which said trade name is utilized by 
respondent, Charles R. Gevertz and his sister, respondent Madeline 
Gevertz, in conducting a jobbing business, and in directly or indirectly 
buying merchandise for and selling merchandise to the several retail 
firms known to the trade and generally as the Charles R. Gevertz 
Stores, and to other firms in which respondent has no financial interest. 
Such merchandise is purchased through respondent Gevertz Buying 
Corp. 

Par. 4. The respondents, Madeline Gevertz and Charles R. Gevertz, 
since June 19, 1936, have owned outright, or have had, or now have, 
directly or indirectly, a substantial financial interest in, a number of 
retail firms which are generally known as the Charles R. Gevertz 
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Stores. Representative of said firms are: Linxwiler’s, Sherman, Tex.; 
Fournette’s Men’s Wear, Port Arthur, Tex.; Linxwiler’s, Denison, 
Tex.; Guarantee Sport Shop, Dallas, Tex.; Forest Ford, Inc., Fort 
Worth, Tex. 

The respondents, Madeline Gevertz and Charles R. Gevertz, pur- 
chase merchandise for said firms, and for other firms which they own or 
in which they have a substantial financial interest, and for firms in 
which respondents have no financial interest, under the trade name of 
Charles Gevertz Stores, or otherwise, through the Gevertz Buying 
Corp. 

Par. 5. Respondent, Clifford Spitzer, is an individual residing in the 
State of New York, with his office and principal place of business 
located at 170 Fifth Avenue, New York, N. Y., and having a branch 
office located at 420 Market Street, San Francisco, Calif. Respondent, 
Clifford Spitzer, and his wife, respondent Violet Prager Spitzer, are 
copartners engaged in the business of buying and selling merchandise 
under the trade name and style of Pacific Exporting Co. 

Respondent herein, at the present time and for some time past, as 
copartner, has exercised, and still exercises, a substantial degree of 
authority and control over the business conducted by said partner- 
ship, including the direction of its buying policies. 

The respondent, Clifford Spitzer, purchases, directly or indirectly, 
merchandise for a number of firms located in various sections of the 
United States and in the Territory of Hawaii through respondent 
Gevertz Buying Corp. 

Par. 6. Respondent, Violet Prager Spitzer, is an individual residing 
in the State of New York, with her office and principal place of busi- 
ness located at 170 Fifth Avenue, New York, N. Y., and having a 
branch office located at 420 Market Street, San Francisco, Calif. 

Respondent, Violet Prager Spitzer, and her husband, respondent 
Clifford Spitzer, are copartners engaged in the business of buying 
and selling merchandise under the trade name and style of Pacific Ex- 
porting Co. 

Respondent herein, at the present time and for some time past, as co- 
partner, has exercised, and still exercises, a substantial degree of au- 
thority and control over the business conducted by said partnership, 
including the direction of its buying policies. 

The respondent, Violet Prager Spitzer, purchases, directly or in- 
directly, merchandise for a number of firms located in various sections 
of the United States and in the Territory of Hawaii through respon- 
dent Gevertz Buying Corp. 


a 
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Par. 7. The respondents, Clifford Spitzer and Violet Prager Spitzer, 
since June 19, 1936, have owned outright, or have had and now have, 
a substantial financial interest in a number of retail firms located in 
the several States of the United States and the Territory of Hawaii. 

Representative of said firms is: The Hub Clothing House, Ltd., 
Honolulu, T. H. 

The respondents, Clifford Spitzer and Violet Prager Spitzer, pur- 
chase merchandise for said firm and for other firms which they own 
or in which they have a substantial financial interest, and for firms 
in which said respondents have no financial interest. 

The respondents, Clifford Spitzer and Violet Prager Spitzer, also 
purchase merchandise for their own account as jobbers. All such 
business transactions set out herein are conducted by respondents un- 
der their trade name of Pacific Exporting Co., which operates prin- 
cipally as a buying unit for The Hub Clothing House, Ltd., of Hono- 
lulu, T. H. The respondents make substantial purchases of merchan- 
dise in commerce in the name of the Pacific Exporting Co., and other- 
wise, through the Gevertz Buying Corp. 

Par. 8. The individual respondents, since June 19, 1936, together 
with the respective businesses they conduct, either individually, as a 
corporation, partnership, or under a trade name, or otherwise, as: 
Madeline Gevertz, Charles R. Gevertz, Charles R. Gevertz Stores, 
Gevertz Buying Corp., Clifford Spitzer, Violet Prager Spitzer, and 
Pacific Exporting Co., operate from joint offices located at 170 Fifth 
Avenue, New York, N. Y., in which the expenses of conducting said 
offices are shared and are paid from the proceeds of the commissions 
or brokerage fees granted and allowed Gevertz Buying Corp. by the 
sellers of the merchandise purchased through said corporation or 
otherwise, directly or indirectly by the respective respondents, or 
others. Each of said respondents otherwise participate, directly or in- 
directly, in the receipt and acceptance of commissions or brokerage 
fees paid Gevertz Buying Corp. by said sellers. 

Par. 9. In the course and conduct of its said business, respondent, 
Gevertz Buying Corp., since June 19, 1936, has placed orders and pur- 
chased merchandise from numerous manufacturers and jobbers located 
in the several States and Territories of the United States other than 
the States or Territories where the buyers are located. Respondent 
corporation, as aforesaid, is now, and has been since June 19, 1936, en- 
gaged in the business of purchasing merchandise, and the said individ- 
ual respondents, through said corporate respondent, have likewise 
been engaged in said business. The said manufacturers and jobbers 
from whom respondent corporation purchases merchandise as afore- 
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said, pursuant to respondent’s instructions, ship and deliver such mer- 
chandise to the respective buyers located in various States and Terri- 
tories of the United States. In some instances said manufacturers and 
jobbers, to permit inspection or repacking of the merchandise, ship it 
to respondent’s place of business (at 170 Fifth Avenue, New York 
City, or elsewhere), where it is thereafter inspected, repacked, and 
shipped to the respective buyers located in the various States and terri- 
tories of the United States. And there has been, since June 19, 1936, 
a constant current of trade and commerce conducted by said respondent 
in such merchandise between and among the various States and Terri- 
tories of the United States. 

Par. 10. In the course and conduct of the said purchasing transac- 
tions by respondents, Gevertz Buying Corp., a corporation, Madeline 
Gevertz, individually and as president and secretary of Gevertz Buy- 
ing Corp., and also doing business under the trade name of Charles R. 
Gevertz Stores; Charles R. Gevertz, individually and as vice president 
and treasurer of Gevertz Buying Corp., and also doing business under 
the trade name of Charles R. Gevertz Stores, or otherwise; Clifford 
Spitzer, individually, and Violet Prager Spitzer, individually, and 
both as copartners, doing business under the trade name and style of 
Pacific Exporting Co., as set forth herein, manufacturers and jobbers 
in connection with transactions in commerce have, since June 19, 1936, 
transmitted, paid, and delivered and do transmit, pay, and deliver, di- 
rectly or indirectly, to said respondents commissions or brokerage fees, 
the same being a certain percentage of the sales price agreed upon be- 
tween each of such sellers and the said respondents on the orders for 
merchandise placed by the respondents in their own behalf and for 
their own account and for their principals, and in connection with 
transactions in commerce each of said respondents, since June 19, 1936, 
has directly or indirectly received and accepted, and is receiving and 
accepting, such commissions or brokerage fees on purchases of mer- 
chandise made for their own account, and for their principals’ account, 
namely, the buyers in whose behalf said respondents have been and are 
in fact acting. 


CONCLUSION 


Tn receiving and accepting brokerage fees or commissions, and allow- 
ances or discounts in lieu thereof, from manufacturers and sellers upon 
purchases of merchandise in the manner and under the circumstances 
as hereinabove found, respondents have violated the provisions of sub- 
section (c) of section 2 of the Clayton Act as amended. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of the respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and waive all intervening 
procedure and further hearings as to said facts, and the Commission 
having made its findings as to the facts and its conclusion that said re- 
spondents have violated the provisions of subsection (c) of section 2 of 
the act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an act of 
Congress approved i une 19, 1936 (Robinson-Patman Act) : 

It is ordered, That the ree eiionte Gevertz Buying Corp., a cor- 
poration, and its officers, Madeline Gevertz, individually and as presi- 
dent and secretary of Gevertz Buying Corp. and doing business under 
the trade name of Charles R. Gevertz Stores, Charles R. Gevertz, indi- 
vidually and as vice president and treasurer of Gevertz Buying Corp. 
and also doing business under the trade name of Charles R. Gevertz 
Stores, Clifford Spitzer, and Violet Prager Spitzer, individually and 
as copartners trading as Pacific Exporting Co., and their respective 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the purchase of men’s wear- 
ing apparel and other merchandise in commerce as “commerce” is de- 
fined in the aforesaid Clayton Act, do forthwith cease and desist from: 

1. Receiving or accepting, directly or indirectly, anything of value 
as a commission, brokerage, or other compensation, or any allowance or 
discount in lieu thereof, trom any manufacturer or seller on or in con- 
nection with purchases made from such manufacturer or seller— 

a. When such purchases are made for respondents’ own account or 

6. When such purchases are made as agent or buying representative 
of the purchaser or 

c. When, in making such purchases, respondents are acting in fact 
for or in behalf of, or are subject to the direct or indirect control of, 
the purchaser. 

[tis further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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THE PARKER PEN CO. 


MODIFIED CEASE AND DESIST ORDER 
Docket 4338. Order, Feb. 9, 1948 


Order, in accordance with decree below referred to, in proceeding in question in 
which original order issued on May 3, 1945, 40 F. T. C. 547, and in which the 
Circuit Court of Appeals for the Seventh Circuit, on December 17, 1946, in 
The Parker Pen Oo. v. Federal Trade Commission, 159 F. (2d) 509, 43 
F. T. C. 1190, rendered its opinion, and on June 6, 1947, issued its final decree 
modifying said cease and desist order— 

Requiring respondent, its officers, etc., in connection with the offer, etc., of its 
fountain pens in commerce, to cease and desist from— 

(1) Using the words ‘Guaranteed for Life,” ete., to designate, describe, or refer 
to its pens, or otherwise representing that such pens are unconditionally 
guaranteed for life, unless it does in fact make, without expense to the owner, 
any repairs or replacements which may be necessitated during the life of the 
owner by any cause other than willful damage or abuse; 

(2) Representing, etc., that its pens are unconditionally guaranteed for any 
designated period of time, subject to similar qualifications ; 

(3) Representing that its pens contain fourteen less parts than other self-filling 
fountain pens, etc. ; 

(4) Representing that the points on its pens are scratch-proof; or, as amended, 
as above set out, . 

(5) Representing that its pens are guaranteed for life, or other designated period 
of time, where a charge is imposed by respondent for servicing said pens or 
for parts, unless the terms of limitation of the guarantee as imposed by 
respondent from time to time, including the amount of any charge that may 
be made, are placed close to the words “Guaranteed for Life,” “Life Guaran- 
teed,” “Guaranteed Life Contract,” “Life Contract Guaranteed,” or any word 
or words of similar import, and in print of the same size as the other regular 
printed matter in its advertisements. 


Before Mr. Andrew B. Duvall, trial examiner. 
Mr. Karl Stecher for the Commission. 
Jeffris, Mouat, Oestreich, Wood & Cunningham, of Janesville, Wis., 


for respondent. 
MODIFIED ORDER TO CEASE AND DESIST 


This day this proceeding came on again to be heard on the cease 
and desist order entered herein on the 3d day of May 1945; on the final 
decree of the United States Circuit Court of Appeals for the Seventh 
Circuit handed down on the 6th day of June 1947 modifying the afore- 
said cease and desist order; and the Commission this day having modi- 
fied its former cease and desist order in conformity with and as 
directed by the said court; 
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Now, therefore, the Commission issues this, its modified order to 
cease and desist: 

It is ordered, That the respondent, The Parker Pen Co., a corpora- 
tion, and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, and distribution of respondent’s fountain pens in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the words “Guaranteed for Life,” “Life Guaranteed,” 
“Guaranteed Life Contract,” “Life Contract Guarantee,” or any word 
or words of similar import, alone or in conjunction with any other 
word or words, to designate, describe, or refer to respondent’s pens, or 
otherwise representing, directly or by implication, that such pens are 
unconditionally guaranteed for life, unless respondent does in fact 
make, without expense to the owner, any repairs or replacement of 
parts which may be necessitated during the life of the owner by any 
cause other than willful damage or abuse. 

2. Representing, directly or by implication, that respondent’s pens 
are unconditionally guaranteed for any designated period of time, 
unless respondent does in fact make, without expense to the owner, 
any repairs or replacement of parts which may be necessitated during 
such designated period by any cause other than willful damage or 
abuse. 

3. Representing, directly or by implication, that respondent’s pens 
contain fourteen less parts than other self-filling fountain pens; or 
that respondent’s pens contain any smaller number of parts than other 
pens, when such is not the fact. 

4, Representing, directly or by implication, that the points on re- 
spondent’s pens are “Scratchproof.” ; 

5. Representing that its pens are guaranteed for life, or other des- 
ignated period of time, where a charge is imposed by respondent for 
servicing said pens or for parts, unless the terms of limitation of the 
guaranty as imposed by respondent from time to time, including the 
amount of any charge that may be made, are placed close to the words 
“Guaranteed for Life,” “Life Guaranteed,” “Guaranteed Life Con- 
tract,” “Life Contract Guaranteed,” or any word or words of similar 
import, and in print of the same size as the other regular printed 
matter in its advertisements. 

It is further ordered, That the respondent shall, within thirty (30) 

days after service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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BENJAMIN ROSENBERG, DOING BUSINESS AS 
EUNICE MAIL ORDER HOUSE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5170. Complaint, June 2, 1944—Decision, Feb. 24, 1948 


Where an individual engaged in the interstate sale and distribution of new, old, 
worn, and previously used articles of clothing of all types; through state- 
ments in catalogs, circulars, and other advertising material— 

(a) Represented that much of his merchandise was new, that the rest was only 
slightly used, and that any of said merchandise which needed it, had been 
cleaned, repaired, and pressed, and that all of it had been put in good 
condition for wear; 

The facts being that many of the articles were in such a worn condition as to 
be unsuitable for wear, certain others were worn, torn, dirty, and dilapidated, 
and some of it was sold in a soiled condition without having been cleaned, 
repaired, or pressed ; 

(b) Falsely represented that much of his merchandise had been obtained at 
bankrupt or stores’ close-out sales; when in fact little if any had been thus 
obtained, and most of it was purchased from second-hand clothing dealers, 
peddlers, junk shop, and charitable institutions such as the Salvation Army 
and Yeshiva; 

(c) Falsely represented that certain dresses advertised as “silk dresses,” were 
made wholly of silk, the product of the cocoon of the silkworm, when in 
fact they were composed in whole or in part of rayon or of materials other 
than silk; 

(d) Represented that certain of his dresses were new, obtained from New York’s 
leading department stores, and made of the best material, through such ex- 
pressions as “lJadies’ new dresses,” “close-outs from New York’s leading 
department stores,” and “made of finest material,’ and thereby gave such 
merchandise a value in the minds of the purchasing public which it did not 
merit and would not otherwise have; 

The facts being that a substantial portion of the dresses advertised as “new 
dresses,” ete., were not new, nor obtained from such source, but were worn, 
inexpensive dresses made of ordinary or inferior materials ; , 

(e) Represented that purchasers of his said merchandise were regularly sent 
the sizes of dresses, suits, or other garments they ordered and that he 
guaranteed, upon request of any dissatisfied purchaser, to return promptly 
the money paid; 

The facts being that many purchasers did not receive the sizes they ordered, 
since a substantial portion of his merchandise was purchased second-hand 
and contained no size numbers; and not all dissatisfied customers were 
refunded their money upon request ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that said representations were true, and with 
effect of inducing thereby its purchase of his said products: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public, and constituted unfair and deceptive acts and 
practices in commerce. 

In said proceeding in which it did not affirmatively appear that the second-hand 
merchandise in question was so renovated or refinished as to permit its being . 
passed off as new by purchasers for resale, or that in the circumstances of 
the case there was necessity for disclosing the fabric content of second-hand 
merchandise, provided there was no affirmative misrepresentation of such 
content, no findings were made pursuant to the charges of the complaint, 
respecting failure to tag or label the same. 

Before Mr. John W. Addison and Mr. Randolph Preston, trial 
examiners. 
Mr. John M. Russell for the Commission. 
Zager, Fields, Zimmerman, Skodnick & Segall, of Jamaica, N. Y., 
for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Benjamin Rosenberg, 
an individual, trading and doing business as Eunice Mail Order House, 
hereinafter referred to as respondent, has violated the provisions of 
the said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacrarnH 1. Respondent, Benjamin Rosenberg, is an individual 
trading and doing business as Eunice Mail Order House, with his 
principal place of business located at 197 Division Street in the city 
and State of New York. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution in commerce between and among 
the various States of the United States and the District of Columbia, 
of new and old, worn, and previously used articles of clothing, includ- 
ing dresses, men’s and boys’ suits and overcoats, to the purchasing 
public. Respondent causes his said merchandise, when sold, to be 
transported from his said place of business in the State of New York 
to the purchasers thereof at their respective points of location in the 
various States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said merchandise in commerce between and 


among the various States of the United States and the District of 
Columbia. 
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Par. 3. In the course and conduct of his said business, and for the 
purpose of inducing the purchase of his said merchandise, respondent 
has made and is now making false and misleading statements and 
representations with respect to its condition and fiber content and as 
to the source of his supply and the quality of certain articles thereof, 
by means of advertisements published in newspapers and magazines 
distributed throughout the United States, and in catalogs, circulars, 
and other advertising material circulated and distributed by respond- 
ent among the purchasing public throughout the United States and in 
the District of Columbia. Among and typical of such false and 
misleading statements and representations disseminated and caused to 
be disseminated as aforesaid are the following: 


10 SILK DRESSES 
practically $2.95 
BRAND NEW 
Late styles, all sizes. 
Cleaned, pressed, just slightly used. 
$5 each when new! 
10 SILK DRESSES $1 
Many styles, assorted sizes only, slightly used * * *, 
Satisfaction guaranteed. Send for FREE CATALOG 
clothing family of 3 for $4.50—shoes, hats, suits, army 
clothes, ete. 

SLIGHTLY USED AND BRAND NEW BANKRUPT 
AND PAWNBROKERS MERCHANDISE 
WONDER VALUES 
MEN’S QUALITY SUITS * * #* 

ALT WOOT ee Fotis Phy Fem 
ATA SLABS pias = Sse: Fee 
Fine quality * * * * * * up-to-the-minute in 
styles * * * *, Cleaned, pressed, and repaired. 

* * * * * 

GRADE A GRADE B 
$3.75 $2.95 
Ladies’ NEW DRESSES 
Close-outs from New York Leading Department Stores. 
Assorted Sizes * * .*. Made of finest materials. 

: $1.59 ea. 
3 for $4.60 
* * * The following pages contain 
BRAND NEW MERCHANDISE 
(never used). 

SATISFACTION GUARANTEED 
You can buy with the assurance that you must be com- 
pletely satisfied with every purchase you make or your 
money will be refunded immediately. 
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Par. 4. Through the use of said statements and representations, and 
others of similar import and meaning not set out herein, made by 
respondent and by others at his instance or suggestions, respondent 
directly or indirectly represents that much of his merchandise is new; 
that all of the rest is only slightly used; that any of said merchandise 
needing it has been cleaned, repaired and pressed; that all of it is in 
good condition for wear; that much of said merchandise has been 
obtained by respondent at bankrupt or stores’ close-out sales; that 
respondent’s said ladies’ dresses advertised as “silk dresses” are made 
wholly of silk, the product of the cocoon of the silk worm; that cer- 
tain of respondent’s said dresses are new, obtained from New York’s 
leading department stores, and are made of the best material; that 
purchasers of said merchandise are regularly sent the sizes of dresses, 
suits, coats and other garments they order; that respondent guarantees, 
upon request of any dissatisfied purchasers of said merchandise, to 
return promptly the money paid therefor. 

Par. 5. The foregoing statements and representations are false, de- 
ceptive, and misleading. Very little of respondent’s said merchan- 
dise is new. Many of the articles of said merchandise are in such a 
worn condition as to be unsuitable for wear, and certain other articles ~ 
thereof are worn, torn, and dilapidated. Practically none of respond- 
ent’s said merchandise is cleaned, repaired, or pressed. Little, if any, 
of it has been obtained at bankrupt or close-out sales but most thereof 
has been obtained from charity organizations, peddlers, junk shops, 
and dealers in second-hand clothes. Many of the dresses which re- 
spondent advertised as “silk dresses” are composed in whole or in 
part of rayon and of other materials than silk, the product of the 
cocoon of the silkworm. Respondent’s said dresses advertised as new 
dresses from New York’s leading department stores, and made of the 
best materials, are worn and inexpensive dresses made of ordinary or 
inferior materials. The purchasers of said merchandise are not regu- 
larly sent the sizes of dresses, suits, coats, or other garments they order, 
but it is only by chance if they obtain any of said sizes. Respondent 
does not refund money to any dissatisfied purchasers of said merchan- 
dise except occasionally when forced to do so to prevent disclosure of 
his said practices. 

Par. 6. The true facts are that the said dresses represented as silk 
dresses are composed of 25 percent silk and approximately 75 percent 
acetate rayon, which is not the product of the cocoon of the silkworm. 

Said second-hand or used articles of merchandise are not stamped, 
labeled, or otherwise marked so as to indicate that they are used or 
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second-hand clothing, or so as to show their rayon, wool, silk, or 
other content. 

By representing that certain of his said merchandise is made of silk. 
as aforesaid, the respondent, by failing to disclose the rayon content 
of said merchandise which resembles silk, represents that said mer- 
chandise is composed entirely of silk, the product of the cocoon of the 
silkworm, whereas in truth and in fact, said merchandise is composed 
entirely or in part of rayon. 

Par. 7, The word “silk” has been long and favorably known to the 
purchasing public as descriptive of the goods made from the fiber de- 
rived from the product of the cocoon of the silkworm. 

Rayon is a chemically manufactured fiber or fabric which may be so 
manufactured as to simulate silk. When manufactured to simulate 
silk it has the appearance and feel of silk. By reason of these qualities, 
rayon, when manufactured to simulate silk and not designated as 
rayon, is, by the purchasing public, practically indistinguishable from 
silk. Products manufactured from rayon, resembling silk, are ac- 
cepted by the public as silk, even though such products may not be 
designated by terms representing that eae are silk. 

There is a preference among the purchasing public for clothes + rep- 
resented as made of “silk” as “gaid product is generally known to the 
public for its superior quality and value. 

Par. 8. The use by respondent of the expressions, “ladies’ new 
dresses, close-outs from New York’s leading department stores, made 
of finest material,” as aforesaid, deceives and misleads the public into 
the belief that respondent’s said products are new dresses, made of the 
best materials, and gives the respondent’s said merchandise a value in 
the minds of the purchasing public which it does not merit and would 
not otherwise have. 

Par. 9. The respondent’s said false statements and representations. 
made in the manner aforesaid, and his failure to label his said me: - 
chandise, are deceptive and misleading and have had, and now have, 
the capacity and tendency to, and do deceive and mislead members 
of the purchasing public into the erroneous and mistaken belief that all 
of respondent’s said statements and representations are true. The 
respondent, by the use of his said statements and representations and 
his failure to label his second-hand or used merchandise as such, and 
his failure to label said merchandise as to the contents of the mate- 
rials of which it is made, has placed in the hands of others who deal 
in respondent’s said merchandise a means and instrumentality whereby 
they may deceive and mislead the ultimate purchasers thereof into the 
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aforementioned erroneous and mistaken beliefs. As a result of the 
erroneous and mistaken beliefs induced by the respondent’s acts, prac- 
tices and representations, as herein alleged, respondent and said pur- 
chasers for resale of respondent’s merchandise, have sold a substantial 
quantity of said merchandise to the purchasing public in commerce. 

Par. 10. The aforesaid acts, practices, and methods of respondent, 
as herein alleged, were and are in violation of the Federal Trade Com- 
mission Act, and are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce, within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, | 
the Federal Trade Commission on June 2, 1944, issued and subse- 
quently served its complaint in this re upon the respondent, . 
Benjamin Rosenberg, an individual trading as Eunice Mail Order 
House, charging him with the use of mere and deceptive acts and 
practices in commerce in violation of the provisions of said act. After 
the respondent filed his answer, testimony, and other evidence in 
support of and in opposition to the allegations of the complaint were 
introduced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing by the Commission 
upon the complaint, the answer thereto, testimony, and other evidence, 
recommended decision of the trial examiner, and brief in support 
of the complaint (no brief having been filed by the respondent and no 
oral argument having been requested) ; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and makes 
his its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Benjamin Rosenberg, is an indi- 
vidual trading and doing business as Eunice Mail Order House, with 
his principal place of business located at 197 Division Street, New 
York, N. Y. He is now, and for a number of years last past has 
been, engaged in the sale and distribution of new, old, worn, and 
previously used articles of clothing of all types. 

Par, 2. In the course and conduct of the aforesaid business, re- 
spondent causes his said products, when sold, to be transported from 
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his place of business in the State of New York to purchasers thereof at 
their respective points of location in various other States of the United 
States and in the District of Columbia, and maintains, and at all times 
- mentioned herein has maintained, a course of trade in said products in 
commerce among and between various States of the United States 
and in the District of Columbia. 

Par.3. For the purpose of inducing the purchase of his merchandise, 
respondent advertises in newspapers and magazines distributed 
throughout the United States and in catalogs, circulars, and other 
advertising material circulated and distributed by him among the 
purchasing public throughout the United States and in the District 
of Columbia. Among and typical of such statements and representa- 
tions disseminated and caused to be disseminated are the following: 


10 SILK DRESSES 
practically 
BRAND NEW 
$2.95 
Late styles, all sizes. 
Cleaned, pressed, just slightly used. 
$5 each when new 


10 SILK DRESSES $1 
Many styles, assorted sizes only, slightly used * * *. 
Satisfaction guaranteed. Send for FREE CATALOG 
clothing: family of 3 for $4.50—shoes, hats, suits, army 
clothes, etc. 


SLIGHTLY USED AND BRAND NEW BANKRUPT 
AND PAWNBROKERS MERCHANDISE 


WONDER VALUES 
MEN’S: QUALITY SUITS * * * 
ALL WOOL. * * * * * * %* % 
ALL SIZES he BEES Ce pF oe 
Fine quality * * * * * up-to-the-minute 
in’styles * * * *, Cleaned, pressed, 
opatepaired. * * *° * * * * 
GRADE A GRADE B 
$3.75 $2.95 


Ladies’ NEW DRESSES 
Close-outs from New York Leading 
Department Stores. Assorted Sizes 
* #* *, Made of finest materials. 
$1.59 ea. 

8 for $4.60 


* * * The following pages contain 
BRAND NEW MERCHANDISE 
(never used). 


789940—_50——38 
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SATISFACTION GUARANTEED 
You can buy with the assurance that you must be 
completely satisfied with every purchase you make or 
your money will be refunded immediately. 

Par. 4. Through the use of the above statements and others of simi- 
lar import and meaning not set out herein, respondent represents that 
much of his merchandise is new; that all the rest is only slightly used 
and that any of said merchandise needing it has been cleaned, repaired, 
and pressed; and that all of it has been put in good condition for wear. 
He represents that much of his said merchandise has been obtained 
by him at bankrupt or stores’ close-out sales; that said ladies’ dresses 
advertised as “silk dresses” are made wholly of silk, the product of 
the cocoon of the silkworm; that certain of his dresses are new, ob- 
tained from New York’s leading department stores, and are made of 
the best material. Respondent further represents that purchasers of 
said merchandise are regularly sent the sizes of dresses, suits, and other 
garments they order and that he guarantees, upon request of any dis- 
satisfied purchaser of said merchandise, to return promptly the money 
paid therefor. 

Par. 5. The aforesaid statements and representations are false, de- 
ceptive, and misleading. Very little, if any, of respondent’s merchan- 
dise is new. Many of the articles of said merchandise are in such a 
worn condition as to be unsuitable for wear, and certain other articles 
thereof are worn, torn, dirty, and dilapidated. Some of respondent’s 
merchandise has been sold in a soiled condition without having been 
cleaned, or repaired, or pressed. Little, if any, of said merchandise 
has been obtained at bankrupt or close-out sales. Most of it is pur- 
chased from second-hand clothing dealers, peddlers, junk shops, and 
charitable institutions, such as the Salvation Army and Yeshiva. Many 
of the dresses advertised as “silk dresses” are composed in whole or in 
part of rayon or of materials other than silk, the product of the cocoon 
of the silkworm. A substantial portion of said dresses advertised as 
“new dresses from New York’s leading department stores and made of 
the finest materials” are not new and are not obtained from this 
source but are worn, inexpensive dresses made of ordinary or inferior 
materials. Many purchasers of respondent’s merchandise do not re- 
ceive the sizes of coats, suits, or other merchandise which they order 
from him because a substantial portion of said merchandise is pur- 
chased second-hand and contains no size numbers. Not all dissatisfied 
customers are refunded their money upon request. 

Par. 6. The use by the respondent of the expressions “ladies’ new 
dresses,” “close outs from New York’s leading department stores,” 


EUNICE MAIL ORDER HOUSE 545 
537 Order 


and “Made of finest material” gives to said merchandise a value in 
the minds of the purchasing public which it does not merit and would 
not otherwise have. 

Par. 7. The use by the respondent of the aforesaid false, misleading, 
and deceptive statements, representations, and practices has had, and 
has, the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that the statements and representations made are true and 
causes a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s merchandise. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. Since it does not affirmatively ap- 
pear that the second-hand merchandise sold by the respondent is so 
renovated or refinished as to permit its being passed off as new by 
purchasers for resale, or that in the circumstances of this case there 
is necessity for disclosing the fiber content of second-hand merchan- 
dise, provided there is no affirmative misrepresentation of such con- 
tent, no findings have been made pursuant to the charges of the com- 
plaint respecting failure to tag or label second-hand merchandise. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, recom- 
mended decision of the trial examiner, and brief in support of the 
complaint (no brief having been filed by the respondent and oral 
argument not having been requested) ; and the Commission having 
made its findings as to the facts and conclusion that the respondent 
has violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Benjamin Rosenberg, trading as 
Eunice Mail Order House or under any other name, his agents, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of wearing apparel and other merchandise, including used, 
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worn, or second-hand clothing, do forthwith cease and desist from 
representing directly or by implication : 

1. That second-hand, used, or worn merchandise is new. 

2. That the condition of second-hand, used, or worn merchandise is 
materially better than it is in fact. 

3. That soiled or unrepaired or unpressed used merchandise has 
been cleaned or repaired or pressed, as the case may be; or otherwise 
representing that soiled or unrepaired merchandise has been put in 
good condition for wear. 

4. That the source of merchandise offered for sale is other or dif- 
ferent from the actual source from which such merchandise has been 
obtained. 

5. That any garments or fabrics not composed wholly of silk, the 
product of the cocoon of the silkworm, are silk; or otherwise misrep- 
resenting the fiber content of any garment or fabric. 

6. That purchasers of used wearing apparel will receive the sizes 
ordered, unless in fact the sizes ordered are regularly furnished. 

7. That money will be refunded to dissatisfied purchasers unless 
refunds are regularly and promptly made to such purchasers in accord- 
ance with the terms advertised. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with it. 
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MERVIN E. LYONS, CLARENCE B. LYONS, AND IDA A. 
LYONS, DOING BUSINESS AS LYONS AND CO. | 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5207. Complaint, Aug. 26, 1944—Decision, Feb. 26, 1948 


Where two individuals who were the largest distributors in the United States 
of “KIWI” shoe polish, imported from England and Australia— 

Falsely represented that their said product would make shoes waterproof, 
through sale thereof in containers upon the lid of which appeared the legend 
“KIWI Thoroughly Waterproof Boot Polish,’ and through reproducing de- 
pictions of said container with the words “Thoroughly Waterproof” plainly 
visible thereon in their advertisements and in circulars, leaflets and other 
literature, distributed generally to the retail trade, and through the state- 
ment, also, in sales brochures for distribution to salesmen and occasionally 
to prospective retail purchasers, that “Waterproofing. is another essential of 
the modern shoe polish; KIWI has it to a great degree” ; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that said polish would render shoes water- 
proof or completely impervious to water: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and deceptive_ 
acts and practices in commerce. 


In a proceeding in which the representation “thoroughly waterproof,” as applied 
‘to a shoe polish, was challenged, and in which the contention was made that 
the true meaning of the representation was that the polish would not dissolve 
in water, and that if applied to shoes which were thereafter subjected to 
water, the shine on the shoes might be restored by simply repolishing or 
rebuffing; and in which proceeding the testimony of a number of public 
witnesses showed that the words as used on the container and in the adver- 
tisements concerned did not possess the same meaning for all individuals, 
and in which it was agreed between respective counsel that regardless of 
the number of such witnesses who might be called and asked to give their 
impression on the point, half would testify under oath that to them the words 
meant that the polish, applied to their shoes, would make the same im- 
pervious to water, and the other half would testify that to them the words 
would mean that the polish, applied to their shoes could be regained if the 
shoes got wet, by merely buffing or rubbing; and in which it further appeared 
that the polish was only a temporary repellant of water depending for its 
effectiveness largely upon the amount applied, the penetration, and the 
quantity and force of the water to which the leather was subjected : 

The Commission was of the opinion and found that the representation in question 
had the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that said polish, applied 
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to shoes, would render the shoes waterproof or completely impervious to 
water. 

In said proceeding in which the complaint also charged the respondent with having 
falsely represented (1) that continued use of said polish would cause shoes 
to wear a great number of years, (2) that it was superior to all other shoe 
polishes in preserving shoes and causing them to wear longer, and (3) that 
it “nourishes” the leather; said charges were stricken for the reason that 
respondents had not used the first two since December 1941, at which time 
they entered into a stipulation to cease and desist their dissemination ; and 
that charge number three was not sustained by the evidence. 

Before Mr. Charles B. Bayly, trial examiner. 
Mr. Joseph Callaway for the Commission. 
Hervey, Barber & McKee, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Mervin E. Lyons, 
Clarence B. Lyons, and Ida A. Lyons, copartners, trading and doing 
business as Lyons & Co., hereinafter referred to as respondents, have 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrapy 1. The respondents, Mervin E. Lyons, Clarence B. 
Lyons, and Ida A. Lyons, are individuals and copartners trading and 
doing business as Lyons and Company, with their principal place of 
business at 118-120 Duane Street, New York, N. Y. 

Par. 2. Respondents are now and for more than 8 years last past 
have been engaged in the sale and distribution of a certain brand of 
shoe polish designated as KIWI. 

In the course and conduct of their business, the respondents cause 
said products when sold to be transported from their place of busi- 
ness in the State of New York to the purchasers thereof located in 
various other States of the United States and in the District of Co- 
lumbia. Respondents maintain, and at all times mentioned herein 
have maintained a course of trade in said products in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said products in com- 
merce, respondents have made and are now making certain false, de- 
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ceptive and misleading statements and representations regarding the 
value and results to be obtained from the use of their said products, 
by means of advertisements inserted in periodicals and leaflets, circu- 
lated generally among the purchasing public and in various other 
ways. Typical representations are as follows: 

A pair of shoes continually polished with KIWI will last the wearer a great 
number of years. 

Footwear treated with it will wear much longer than that treated with any 
other dressing. 

KIWI shoe polish will nourish * * * the leather. 

KIWI, thoroughly waterproof, boot polish. 

Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import and meaning, not specifically set out 
herein, the respondents have represented and are now representing 
that the continued use of KIWI polish will cause shoes to wear a great 
number of years; that KIWI shoe polish is superior to all other shoe 
polishes in preserving shoes and causing them to wear longer; that 
it nourishes leather and that its application to shoes will make them 
waterproof. 

Par. 5. The foregoing representations are false, deceptive and mis- 
leading in the following respects: The wearing qualities of shoes 
depend principally upon the materials used in making them, and the 
continued use of KIWI polish will not make shoes last a great numbtr 
of years or any other specified period of time. KIWI shoe polish is 
not superior to all other shoe polishes in preserving shoes and will not 
cause them to wear longer than any other good wax paste shoe polish. 
KIWI shoe polish cannot nourish leather because it is incapable of 
being nourished. The application of KIWI shoe polish will not make 
shoes waterproof. 

Par. 6. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations, disseminated as afore- 
said, in connection with the offering for sale and sale of their products 
in commerce has had and now has the capacity and tendency to and 
does mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations are true and into the purchase of substantial quantities of 
such products in commerce because of such erroneous and mistaken 
belief. 

Par. 7. The aforesaid acts and practices of the respondents are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 26, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the filing of respondents’ answer to the complaint 
(which answer has been treated as amended to include denials of all 
of the allegations of paragraphs 5, 6 and 7 of the complaint in ac- 
cordance with respondents’ motion made on the record and subse- 
quently renewed before the Commission), testimony and other evidence 
in support of and in opposition to the allegations of the complaint 
were introduced before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon the complaint, respondents’ amended answer, testimony 
and other evidence, the recommended decision of the trial examiner 
and respondents’ exceptions to such recommended decision, briefs in 
support of and in opposition to the allegations of the complaint, and 
oral argument; and the Commission, having duly considered the 
raatter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. The respondents, Mervin E. Lyons and Clarence B. 
Lyons, are copartners trading and doing business under the firm name 
of Lyons & Co. Prior to her death on February 10, 1945, the re- 
spondent, Ida A. Lyons, was also a partner in the business, but her 
former interest therein is now owned jointly by the respondents, Mer- 
vin E. Lyons and Clarence B. Lyons. The respondents maintain their 
place of business at 118 Duane Street in the city of New York, State 
of New York. 

Par. 2. Said respondents are now, and for more than 5 years last 
past have been, engaged in the sale and distribution of shoe findings 
and supplies, including shoe polishes. Among the merchandise sold 
and distributed by them is a product designated as KIWI shoe polish. 
This product is manufactured in England and Australia by the KIWI 
Polish Co., Pty., Ltd., and is imported into and sold in this country 
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by the respondents who are the largest distributors of the polish in 
the United States. 

In the course and conduct of their business, the respondents cause 
the aforesaid shoe polish, when sold, to be trauspotied from their place 
of business in New York, N. Y., to the purchasers thereof, primarily 
shoe stores and Gepesaans Peoner located in various other States of 
the United States and in the Disinict of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in said product in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. On the lid of the KIWI shoe polish container appears the 
legend “KIWI Thoroughly Waterproof Boot Polish.” The respond- 
ents advertise the product chiefly by causing pictures of this container 
with the words “Thoroughly Waterproof” plainly visible thereon to be 
inserted in advertisements published in trade publications and by 
causing the pictures to be printed on circulars, leaflets, and other 
literature, which are distributed generally to the retail trade. In sales 
brochures prepared for distribution to salesmen, and occasionally to 
prospective retail purchasers as well, the respondents have also made 
the following statement: “Waterproofing is another essential of the 
modern shoe polish; KIWI has it to a great degree.” 

Par. 4. The complaint alleges that through the use of the foregoing 
statements and representations, and others similar thereto, the re- 
spondents have falsely represented that the application of KIWI shoe 
polish to shoes will make them thoroughly waterproof. The re- 
spondents contend, on the other hand, that the true meaning of the 
representations is that KIWI shoe polish will not dissolve in water, 
that if applied to shoes which are thereafter subjected to water the 
shine on the shoes may be restored by simply repolishing or rebufling. 

In support of their contention the respondents offered in evidence 

‘the testimony of a high school chemistry teacher who testified that he 
had physically tested five cans of KIWI shoe polish. His test con- 
sisted of dropping a saturated solution of epsom salts on shoes polished 
with KIWI shoe polish, allowing the solution to evaporate and there- 
after rubbing the shoes with a cloth and so restoring the original 
lustre. From this he concluded that the polish itself is insoluble in 


water, or practically so, and therefore “thoroughly waterproof” as 


represented. 

There is in evidence, on the other hand, the testimony of an expert 
from the United States Bureau of Standards who made a scientific 
test, using a machine developed in the Bureau, to determine the precise 
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effectiveness of KIWI shoe polish in retarding water penetration 
through an ordinary good grade of leather polished with this product. 
This test shows rather conclusively that KIWI shoe polish will not 
render leather to which it has been applied impervious to water, that 
the product is only a temporary repellant of water, and that its effec- 
tiveness in this respect is dependent in large measure on the amount 
of polish superimposed on the leather and the amount of polish pene- 
tration into the leather in relation to the quantity and force of the 
water to which the leather is subjected. 

On the basis of this and other evidence in the record, the Commis- 
sion finds that the product KIWI shoe polish will not render shoes 
polished therewith impervious to water. 

Par. 5. Concerning the meaning to the public of the representation 
that KIWI shoe polish is “waterproof,” and the tendency of such 
representation to mislead and deceive prospective purchasers, the rec- 
ord contains the testimony of a number of public witnesses. This 
evidence shows that while the words “Thoroughly Waterproof” on 
the lid of KIWI shoe polish and in respondents’ advertisements do not 
possess the same meaning for all individuals, such words do create 
confusion in the minds of readers. Moreover, it was agreed on the 
record between counsel in support of the complaint and counsel for 
respondents that regardless of the number of other public witnesses 
who might be called and asked to give their impression on this point 
50 percent of such witnesses would testify under oath that to them the 
words “Thoroughly Waterproof” on the containers and in respondents’ 
advertisements would mean that the shoe polish when applied to their 
shoes would make the shoes impervious to water, and the other 50 per- 
cent of such witnesses would testify that to them the words “Thor- 
oughly Waterproof” would mean that the polish when applied to their 
shoes could be regained if the shoes get wet by merely buffing or 
rubbing. 

The Commission is of the opinion, therefore, and finds that the 
aforesaid representation has the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the mistaken 
and erroneous belief that KIWI shoe polish, when applied to shoes, 
will render such shoes waterproof or completely impervious to water. 

Par. 6. The complaint also charged the respondents with having 
falsely represented (1) that the continued use of KIWI shoe polish 
will cause shoes to wear a great number of years, (2) that said polish 
is superior to all other shoe polishes in preserving shoes and causing 
them to wear longer, and (8) that said polish “nourishes” the leather. 
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This charge as it relates to the representations numbered (1) and (2) 
has been stricken for the reason that the respondents have not used 
such representations since December 1941, at which time they entered 
into a stipulation with the Commission to cease and desist the dissem- 
ination of these representations, and the charge as it relates to the 
representation numbered (3) has not been sustained by the evidence. 


CONCLUSION 


The acts and practices of the respondents in falsely representing 
that KIWI shoe polish will render shoes waterproof, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the respondents’ amended 
answer thereto, testimony, and other evidence in support of and in 
opposition to the complaint taken before a trial examiner of the Com- 
mission theretofore duly designated by it, the recommended decision 
of the trial examiner and respondents’ exceptions to such recommended 
decision, briefs in support of and in opposition to the allegations of 
the complaint, and oral argument; and the Commission having made 
its findings as to the facts and its conclusion that the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondents, Mervin E. Lyons and Clarence B. 
Lyons, individually and as copartners trading and doing business 
under the firm name of Lyons & Co., or trading under any other name 
or designation, and respondents’ agents, representatives and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of KIWI shoe polish, 
or any other product of substantially similar composition or possessing 
substantially similar properties, do forthwith cease and desist from : 

1. Using on the containers of said product or in advertisements or on 
circulars, leaflets or other literature, the word “waterproof” or any 
other words which represents that respondents’ product is capable of 
rendering shoes impervious to water. 

2, Representing by any means or in any manner that said product, 
when applied to shoes, will make them waterproof. 
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It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order. 

ft is further ordered, That the complaint be, and it hereby is, dis- 
missed as to the respondent Ida A. Lyons, now deceased. 


SHEFFIELD FARMS CO., INC. 955 


Syllabus 


In THE Marrer or 


SHEFFIELD FARMS CO., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4647. Complaint, Nov. 26, 1941—Decision, Feb. 27, 1948 


The production and distribution of milk, which is often distributed to the’ con- 


suming public by means of dealers or distributors, rather than by the milk 
producers themselves—who generally make their livelihood through the 
sale of the milk they produce, to distributors and dealers therein—is a pri- 
mary industry, affecting, in a large measure, the health and welfare of the 
general public, and it is the policy of the United States Government, and 
also that of many of the States, including the State of New York, to foster 
and encourage the formation and functioning of producer-controlled co- 
operatives composed of milk producers, as exemplified by Federal and State 
legislation directed to such end. 


Where a corporation engaged in the competitive interstate purchase, distribu- 


tion, and sale of fluid milk and cream, and in the manufacture and sale of 
milk products; which was one of the largest, if not the largest, distributors 
of fluid milk and cream in the United States; with an annual business, in 
1940, of over $56,000,000; purchased the milk sold and distributed by it, 
whether as fluid milk or cream or as other milk products, from dairy farmers 
in New York, New Jersey, Pennsylvania, Vermont, and Maryland, through 
some 79 country receiving plants located in said States; processed such 
milk in its processing plants in New York City, for distribution therefrom 
to and in a large number of cities and towns in New York, New Jersey, and 
Connecticut ; 


During a period beginning in 1922, following a dispute with a producer-bargaining 


~— 


(a 


(b) 


cooperative, with which it had theretofore negotiated for the price of the 
milk paid to producer members thereof, and ending in 1939, when it no 
longer controlled membership in the association below described, and which 
period largely preceded the taking effect of Federal Order No. 27, fixing the 
price of the great bulk of milk purchased by it from the association— 
Initiated and created an association of producers, composed. of all persons 
who delivered milk to any of its creamery or milk-shipping stations, by 
arranging through its country plant managers, for selection by producers 
who delivered milk to the respective plants, of representatives who were to 
and did at its expense attend a meeting in New York, and to whom it sub- 
mitted its plan for the organization of such producers ; 

Controlled the membership in such association, as exemplified by a pro- 
cedure and practice under which the mere fact of delivery by a producer 
to one of its plants automatically made him a member, and cessation of 
such delivery terminated his membership, the beginning of deliveries was 
contingent upon consent secured from its plant manager and not the asso- 
ciation, and so-called members were notified of their loss of membership 
by its employee ; 
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(c) Controlled and attempted to control and dominate the internal manage- 
ment and operation of such association as exemplified by aforesaid control 
of membership and by the holding of association meetings in its offices; 
by framing of the constitution and bylaws to provide that the delivery 
of milk by a producer to one of its country receiving plants constituted 
him a member without further action on his part; by the unfailing acceptance 
as a member of anyone so delivering and the invariable dropping as a mem- 
ber of any producer ceasing to deliver; by the continued acceptance of 
deliveries, following the adoption by the association of a contract—at its 
suggestion—without awaiting the approval of such contracts by the asso- 
ciation’s district director; by the language employed in its original con- 
stitution and its later certificate of incorporation; and by the activity 
of its officials and agents in passing on articles for the association’s publi- 
cations, and in preparing wires and letters to third parties, etc., for the 
signature of its secretary, and in passing upon and helping draft the 
contracts between the association and its members; and 

(d) Attempted to control selection or election of directors and delegates of 
the association, aS evidenced by successful attempts in 19386 to defeat re- 
election of two directors; similar activities in 1939 which were a factor in 
bringing about the defeat of a director; and an active interest by its officials 
in the election of delegates in said years; 

Tendency and capacity of which acts and practices were— 

(1) To prevent members of said association—who produced about 85 percent 
of the milk handled by said corporation, and for whom it remained sub- 
stantially the only customer outlet—from receiving the benefits of producer- 
controlled cooperatives and associations which are not controlled by dealer, 
handler, or distributor ; 

(2) To secure for said corporation an unfair competitive advantage over its 
competitors who do not engage in or use such acts, etc., in the conduct 
of their businesses, but are compelled to bargain, and to bargain as to 
price of the milk purchased by them in the States involved, with cooperative 
associations which they do not control or dominate, or attempt so to do; 
and 

(8) Unduly to hinder competition between said corporation ‘and such competi- 
tors, and unfairly to divert trade in commerce concerned, from them to 
it, to their injury and that of the public; and, 

Hffect of which acts, practices, means, and methods could be to destroy the 
announced policy of the Federal Government, and of milk-producing States, 
including New York, of fostering and encouraging the formation and func- 
tioning of producer-controlled milk cooperatives : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce. 


Before Mr. Andrew B. Duvall, trial examiner. 
Mr, Fletcher G. Cohn for the Commission. 
Sullwwan & Cromwell, of New York City, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Sheffield Farms Co., 
Inc., hereafter described and referred to as respondent, has violated 
the US ovisions of section 5 of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, Sheffield Farms Co., Inc., is a corpora- 
tion which was organized under the laws of the State of New York 
in 1902 under the name of Sheffield Farms-Slawson-Decker Co., which 
name was changed to Sheffield Farms Co., Inc., in 1987 by amend- 
ment to its original charter. Its office and principal place of business 
is located at 524 West Fifty-seventh Street, New York, N. Y. 

Par. 2. Respondent is engaged in the purchase, distribution, and 
sale of fluid milk and cream, and also in the manufacture and sale 
of milk products. In the year 1940 it did an annual business of 
$56,602,564.62, being one of the largest, if not the largest, distributor 
of fluid milk and cream in the United States. 

Par. 3. The production and distribution of milk is a primary indus- 
try affecting, in a large measure, the health and welfare of the general 
public. Milk usually is not distributed to the consuming public by the 
milk producers. These milk producers make their livelihood through 
the sale of their milk to distributors and dealers therein such as the 
respondent. Various investigations and studies have been made to 
ascertain the best method whereby the producers could sell their milk 
and secure the highest possible return; it has been determined that this 
result could be accomplished most effectively through producer coop- 
erative associations controlled exclusively by the dairy farmer mem- 
bers thereof. It is the policy of the Government of the United States, 
and also of many States, including the State of New York, to foster 
and encourage the formation and functioning of such producer-con- 
trolled and producer-owned cooperatives and to permit such coopera- 
tives to also join together for their mutual benefit. 

Par. 4. In the regular course and conduct of its business, respondent 
purchases the milk which it sells and distributes, either as fluid milk 
‘and cream or as other milk products, from dairy farmers located in 
the States of New York, New Jersey, Pennsylvania, Vermont, and 
Maryland. For the purpose of collecting the milk thus purchased, 
respondent operates approximately 65 country receiving plants lo- 
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eated in said States, there being 41 in the State of New York, 15 in 
Pennsylvania, 6 in Vermont, 2 in New Jersey, and 1 in Maryland. 
After the milk is collected at these country receiving plants, respond- 
ent causes same to be transported therefrom to its processing plants, 
most, if not all, of which are located in New York City, where same is 
prepared by respondent for distribution by respondent to and in a 
great number of various towns and cities located in the States of New 
York, New Jersey, and Connecticut. 

The milk which respondent purchases and collects at its country 
receiving plants located in States other than in the State of New 
York is inextricably intermingled as one product at its processing 
plants in the city of New York with the milk which respondent had 
collected at its receiving plants in the State of New York, and had 
transported therefrom to its New York City processing plants. 

Respondent has maintained, and still does maintain, a regular 
course of trade in milk and milk products in commerce between and 
among the several afore-mentioned States of the United States. 

Par. 5. Respondent, in the course and conduct of its business, as 
aforesaid, is in direct and substantial competition with other corpo- 
rations, and with firms, partnerships, and individuals, in trade and 
commerce between, among, in and with the several aforesaid States of 
the United States, in making and seeking to make purchases of milk 
produced in the States of New York, New Jersey, Pennsylvania, Ver- 
mont, and Maryland and also in selling and seeking to sell such milk 
in the States of New York, New Jersey, and Connecticut. 

Par. 6. Prior to about 1922, respondent had bargained with and 
purchased a substantial part of the milk which it distributed from pro- 
ducer-controlled and producer-owned cooperatives. During the year 
1922, in order to prevent the producers from whom respondent pur- 
chased milk from joining, or retaining their membership in such co- 
operatives, respondent organized all of said producers into the “Shef- 
field Farms Co, Producers Association,” hereinafter referred to as the 
association. The organization of the association was initiated, spon- 
sored, and controlled entirely by representatives and agents of re- 
spondent. At the organization meeting of the association, which was 
held in the offices of respondent, where practically all of the meetings 
of the board of directors of the association have been held ever since, 
the delegates of the producers were handed a constitution and bylaws 
which had been prepared by the respondent. Membership in the asso- 
ciation was definitely restricted to those producers who delivered milk 
to one of respondent’s country receiving plants. 
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Par. 7. Since its organization, the association, which was incorpo- 
rated under the laws of the State of New York in 1927 and whose name 
was changed in 1939 to Eastern Milk Producers Cooperative Associa- 
tion, Inc., has continued, by the methods and acts of respondent set 
forth in this complaint, and otherwise, to be under the absolute dom- 
ination and control of the respondent, its officers, representatives, and 
agents. Respondent still provides that all dairy farmers delivering 
milk to the country receiving plants of the respondent in the States of 
New York, Pennsylvania, and Vermont, upon delivery of their milk, 
shall automatically become members of the association. When a coun- 
try receiving plant takes on a new milk producer, the respondent’s 
agent gives him a contract of membership in the association, and after 
he signs same, usually at the request and instance of respondent’s plant 
manager, who likewise signs said contracts as a witness, the association 
is then notified that it has anew member. The membership in the asso- 
ciation is automatically canceled if and when the producer’s milk is no 
longer received at one of respondent’s country receiving plants; there- 
fore, when respondent closes, sells, or leases one of these plants, all of 
the milk producers who had been delivering milk there automatically 
lose their membership. 

The producers who deliver their milk to the respondent’s country 
receiving plants in the States of New Jersey and Maryland are not 
members of the association. 

Par. 8. All of the barn inspectors, fieldmen, supervisors of weight 
and testing, and veterinarians, who pass upon the barns, cattle, milk, 
etc., of the members of the association, are employees of respondent. 
The producer members of the association, as well as the association it- 
self, have absolutely nothing to say as to whether the farms, barns, 
cattle, etc., of said members comply with health regulations and other 
requirements for the sale of their milk in various localities in which 
respondent distributes said milk. 

The payments to the members of the association for the milk which 
they sell, through and by means of the association, to the respondent 
are made directly to them by the respondent. Al the records as to the 
amount of milk each member sells, the use to which said milk is put by 
the respondent and the particular amount of money which each mem- 
ber is to receive for his milk are determined by respondent. The asso- 
ciation pays to the respondent certain specified amounts, which are 
alleged to be for such services which the respondent renders for the 
supposed benefit of the members of the association. 

Par. 9. As of November 1, 1940, there were 7,166 members of the 
association delivering milk to respondent’s country receiving plants. 
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The territory covered by the association is divided into districts, with 
each district having a member on the board of directors of the associa- 
tion. The producers delivering milk to each of respondent’s country 
— receiving plants organize a local association which elects a delegate to 
the district association and these delegates in turn elect the district’s 
member of the association’s board of directors. 

Par. 10. Until August 1937, respondent was the only customer out- 
let of members of the association, as was required by the original con- 
stitution of-the association and also by the terms of its certificate of 
incorporation. Since that date, although some of the milk produced 
by the members of the association is sold to a wholly owned subsidiary 
of the National Dairy Products Corp. of which, respondent is likewise 
a wholly owned subsidiary, respondent remains substantially the only 
customer outlet of members of the association, purchasing in excess of 
1 billion pounds of milk yearly from the association. Approximately 
95 percent of the milk handled by the respondent is produced by mem- 
bers of the association. 

While the stated and avowed purpose of the association is to act as 
a means or method whereby its members are to bargain collectively, 
through the association, with respondent for the sale of the milk pro- 
duced by said members and thereby secure for the members higher 
prices for their milk than could otherwise be obtained; as a matter of 
fact, respondent in many instances, has utilized its domination and 
control of the association to prevent the accomplishment of that result. 

Par. 11. The Secretary of Agrieulture of the United States, under 
the Agricultural Marketing Agreement Act of 1937, in October 1938, 
issued Federal Order No. 27, which fixed the prices to be paid by 
handlers of milk to milk producers for milk produced in the New 
York milk shed, which is composed of the whole of the State of New 
York and parts of the States of Vermont, Massachusetts, Connecticut, 
Pennsylvania, New Jersey, and Maryland, and which milk is distrib- 
uted in the New York metropolitan milk market which includes the 
city of New York and certain counties in the State of New York. This 
order was suspended for a few months during 1939, but since about 
July 1939 it has been in full operation. The States of New York and 
New Jersey also have issued orders fixing the prices to be paid to pro- 
ducers in these States for intrastate milk. 

On August 30, 1938, the association and the respondent entered into 
a contract under which the respondent agreed to pay to the association 
the order prices for all milk delivered to it which was subject to the 
provisions of the State and Federal orders, and also agreed to:pay for 
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all milk which was not so subject “on the basis of a price to be nego- 
tiated between the parties, which shall be the fair market value of 
such milk under the conditions of its quality, manner of receipt and 
use, competitive conditions to be taken into account.” The respondent, 
on such out-of-order milk, has not paid the association prices based on 
the actual use of such milk. 

Par. 12. In order to gain an unfair competitive advantage, and 
thereby unduly hinder competition, in the trade and commerce in milk, 
which trade and commerce has hereinbefore been described, respondent 
has pursued and promoted, among others, the following methods, acts, 
and practices: 

(1) Organized, created, and perpetuated the association for its own 
benefit and not for the benefit of the producer members thereof. 

(2) Controlled absolutely and entirely the admission to, and reten- 
tion of, membership in the association. 

(3) Employed and used the association for the benefit of the re- 
- spondent rather than for the benefit of the producer members thereof. 

(4) Controlled, dominated, and interfered with the management 
and operation of the association. 

(5) Prevented the members of the association from exercising their 
free and unimpeded judgment in the selection of delegates of local 
associations, 

(6) Prevented the delegates of local associations from exercising 
their free and unimpeded judgment in the selection of members of 
the board of directors of the association. 

(7) Prevented the board of directors of the association, in many 
instances, from acting for the benefit of the members of the asso- 
ciation. 

(8) Coerced and intimidated, by and through its barn inspectors, 
fieldmen, supervisors of weight and testing and veterinarians, and 
by other means and methods, the members of the association for the 
purpose and with the view of requiring said members to perform or 
not perform acts for the benefit of the respondent rather than for the 
benefit of the members themselves. 

(9) Deceived, coerced, and intimidated by various means and meth- 
ods, the members of the association to prevent them from exercising 
their free and unimpeded judgment regarding proposed legislation 
effecting milk producers. 

(10) Coerced the members of the association, through and by means 
of its domination and control of the association, to accept prices for 
out-of-order milk which were not based on the actual use of such milk. 
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(11) Coerced the association, through and by means of its domina- 
tion and control over the board of directors of the association, to sub- 
mit proposed amendments to the Federal and State orders which 
would reduce the payments allowed under these orders to collecting 
or operating cooperative associations, which amendments were inimi- 
cal to the progress and growth of producer-controlled and producer- 
owned cooperative associations as a whole. 

Par. 13. There are dealers and distributors of milk in the States 
in which respondent distributes its milk, who are competitors of 
respondent in the purchase of milk from producers thereof in some 
or all of the same States in which respondent purchases milk from 
the members of the association. Many of said competing dealers and 
distributors are compelled to bargain, and do bargain, as to the price 
for some or all of such milk with cooperative associations or producers 
which said dealers and distributors do not control or dominate or 
attempt to control or dominate. The affiliation and membership of 
the producers of milk in such States with cooperative associations 
which are not dealer, handler, or distributor dominated or controlled, 
secures for such producers the benefits to be derived from such affilia- 
tion and membership, among which benefits is the placing of such 
producers in a more advantageous position to bargain for the price 
of the milk which they produce. This often results in producers 
belonging to producer-controlled and producer-owned cooperatives 
receiving, and the handlers, dealers, and distributors of milk with 
whom such cooperatives bargain, paying, higher prices for their milk 
than those prices which the members of the association receive, and 
respondent pays, for the milk of the members of the association. 

Par. 14. The aforesaid acts, practices, methods, and means used by 
the respondent in the course and conduct of its business in said com- 
merce between, among, in, and with the several States of the United 
States, have the tendency and capacity to, and do, intimidate and 
prevent the producer members of the association from joining and 
becoming affiliated with producer-controlled and producer-owned co- 
operatives; prevent the producers from whom respondent purchases 
its milk from receiving the benefits to such producers to be derived 
from membership in such producer-controlled and producer-owned 
cooperatives; endanger and perhaps destroy the announced policy of 
the Federal Government and that of many milk-producing States, of 
fostering, and encouraging, the formation and functioning of pro- 
ducer-controlled and producer-owned milk cooperatives; secure for 
respondent an unfair competitive advantage over its competitors in 
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such trade and commerce who do not engage in, or use, such acts, prac- 
tices, methods, and means in the conduct of their respective businesses ; 
unduly hinder competition between respondent and such competitors; 
and unfairly divert substantial trade in such commerce from such 
competitors to respondent, to the injury of these competitors and to 
the injury of the public. 

Par. 15. The aforesaid acts, practices, methods, and means of the 
respondent as herein alleged are all to the prejudice of the public and 
of competitors of the respondent and constitute unfair methods of 
competition in commerce within the intent and meaning of section 5 
of the Federal Trade Commission Act. 


Report, Frnpines Aas To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 26, 1941, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Sheffield Farms Co., Inc., a corporation, charging it with the use of 
unfair methods in competition in commerce in violation of the provi- 
sions of said act. After the respondent filed its answer, testimony and 
other evidence in support of and in opposition to the allegations of the 
complaint were introduced before a trial examiner of the Commission 
theretofore duly designated by it, and such testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the answer thereto, testimony 
and other evidence (all intervening procedure having been waived by 
stipulation of counsel and the Commission having approved and ac- 
cepted said stipulation) ; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Sheffield Farms Co., Inc., is a corpora- 
tion organized and existing under the laws of the State of New York. 
Jt was organized and incorporated in the year 1902 under the name of 
Sheffield Farms-Slawson-Decker Co., and in 1917, by amendment to 
its original charter, respondent adopted the name of Sheffield Farms 
Co., Inc. Its office and principal place of business is located at 524 
West Fifty-seventh Street, New York, N. Y. 
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Par. 2. Respondent is engaged in the purchase, distribution, and 
sale of fluid milk and cream, and also in the manufacture and sale of 
milk products. In the year 1940 it did an annual business of $56,602,- 
564.62, being one of the largest, if not the largest, distributors of fluid 
milk end cream in the United States. 

Par. 3. The production and distribution of milk is a pire in- 
dustry, affecting, in a large measure, the health and welfare of the 
general public. Often milk is not distributed to the consuming public 
by the milk producers themselves but is distributed through and by 
means of dealers or distributors. The milk producers generally make 
their livelihood through the sale of the milk they produce to dis- 
tributors and dealers therein such as the respondent. ‘The Govern- 
ment of the United States and also the governing bodies of certain 
States, including the State of New York, have passed legislation en- 
couraging the formation and functioning of producer- -controlled co- 
operatives and permitting such cooperatives to join together for their 
mutual benefit. 

The Commission, therefore, finds that it is the policy of the Gov- 
ernment of the United States, and also of many States, including the 
State of New York, to foster and encourage the formation and func- 
tioning of producer-controlled cooperatives composed of milk 
producers. 

Par. 4. In the regular course and conduct of its business, respondent 
purchases the milk which it sells and distributes, either as fluid milk 
or cream or as other milk products, from dairy farmers located in the 
States of New York, New Jersey, Pennsylvania, Vermont, and Mary- 
Jand. For the purpose of collecting the milk thus purchased, re- 
spondent operates approximately 79 country receiving plants located 
in said States, there being 55 in the State of New York, 15 in Penn- 
sylvania, 6 in Vermont, 2 in New Jersey, and 1 in Maryland. After 
the milk is collected at these country receiving plants, respondent 
causes same to be transported therefrom to its processing plants, most, 
if not all, of which are located in New York City, where the milk 
is prepared by respondent for distribution by the respondent to and 
in a great number of various towns and cities located in the States 
of New York, New Jersey, and Connecticut. 

Some of the milk which respondent purchases and collects at its 
country receiving plants located in States other than New York is 
inextricably intermingled as one product at its processing plants in 
the city of New York with some of the milk which respondent collects 
at its receiving plants in the State of New York and has transported 
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therefrom to its New York City processing plants. Respondent has 
maintained, and still does maintain, a regular course of trade in milk 
and milk proatete’ in commerce eee and among the several afore- 
mentioned States of the United States. 

Par. 5. From September 1, 1938, to February 28, 1941, except for 
the 5 months of February to June 1939 when Wedloral Order No. 27 
was suspended, the price of the great bulk of milk purchased by the 
respondent from the ieeboishion described in paragraph 7 was sub- 
ject to Federal Order No. 27. During this period, milk purchased by 
respondent from the association not subject to the provisions of the 
Federal order, averaged 11.186 percent of the total milk purchased 
by the respondent from the association. Further, by amendment ef- 
fective March 1, 1941, to Federal Order No. 27 which broadened the 
scope of that order, the amount of milk purchased by the respondent 
from the association which was not subject to the provisions of the 
order was decreased, so that between March 1 and December 31, 1941, 
such milk which was not subject to the order averaged 2.37 percent 
of the total amount of milk purchased by the respondent from the 
association. 

Par. 6. Respondent, in the course and conduct of its business, as 
aforesaid, is in direct and substantial competition with other corpora- 
tions, and with firms, partnerships, and individuals, in trade and com- 
merce between, among, in, and with the several aforesaid States of 
the United States, in making and seeking to make purchases of milk 
produced in the States of New York, New Jersey, Pennsylvania, Ver- 
mont, and Maryland, and also seeking to sell such milk in the States 
of New York, New Jersey, and Connecticut. 

Par. 7. For a time prior to 1922, respondent bought its milk supply 
from individual farmers, a number of whom belonged to a producer- 
bargaining cooperative which operated in the New York milkshed and 
with which cooperative respondent negotiated for the price of the 
milk being paid to the members thereof. In May 1922, a dispute arose 
between said cooperative and said respondent regarding the prices 
respondent was to pay this cooperative. Respondent contended that 
the cooperative was seeking preferential prices for its members, which 
the cooperative denied. As a result, respondent sent telegrams to its 
country plant managers asking them to request the producers deliver- 
ing milk at the jespuaive plants of respondent to select someone to 
attend a, meeting in New York. AI] expenses of the party thus se- 
lected were to be paid, and were paid, by respondent. At the meeting 
of these representatives, a plan was submitted to them by the respond- 
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ent for the organization of Sheffield’s producers. The group of Shef- 
field producers was actually organized on August 30, 1922, and origi- 
nally was called “Sheffield Farms Co. Producers,” herein called the 
association. The association was composed of “all persons who de- 
liver milk to a Sheffield Farms creamery or milk shipping station.” 

Par. 8. Commission finds from the above that the organization of 
the association was initiated and created by representatives and agents 
of respondent and that membership in the association was restricted 
to those producers who delivered milk to one of respondent’s country 
receiving plants. 

Par. 9. After the association of the producers delivering to re- 
spondent’s country plants was thus initiated by respondent in 1922, 
it held its meetings in the offices of respondent until 1939, when its 
headquarters were transferred to Syracuse, N. Y. At meetings of 
the board of directors of the association, representatives of the re- 
spondent were sometimes present during the meetings. In 1927, the 
association was incorporated as the Sheffield Producers Cooperative 
Association, Inc. The constitution and bylaws of the association 
prior to 1934 provided that delivery of milk by a producer to a coun- 
try receiving plant of Sheffield constituted such a producer a member 
of the association, without any action whatsoever on his part. Prior 
to 1939, the association never refused to accept as a member a producer 
delivering his milk to one of respondent’s plants. Nor did it ever 
retain as a member a producer who had ceased delivering his milk to 
a country receiving plant of the respondent. Prior to 1989, when the 
respondent sold or leased a plant, the members of the association who 
had been delivering their milk to that plant automatically lost their 
membership in the association. When a producer wanted to start 
delivering milk to a plant of the respondent, the plant manager secured 
permission for the receipt of such milk from the respondent and did 
not secure any consent from the association. 

Prior to 1934, the association had no written contract with its 
members. Then, at the suggestion of the respondent a form of con- 
tract, proposed by the respondent, was adopted by the association. 
After the adoption of the contract, the producers continued delivering 
milk to the country plants before the district director of the associa- 
tion approved their contracts. When a member of the association lost 
its membership in the association he was notified of that fact by an 
employee of the respondent. In December 1939, there was a change 
in the procedure of procuring and retaining membership in the 
association. 
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Whereas, in the period prior to 1939, the plant manager obtained 
the signature of the new producer to a contract with the association 
and then forwarded it to the secretary of the association, this pro- 
cedure after 1939 was changed and has been in effect since that time. 
It is as follows: First, the inspector of Sheffield inspects the producer’s 
farm and certifies that it and the dairy conditions are satisfactory 
and meet the requirements of the New York City board of health and 
of the company; second, this certificate is turned over to the contract 
officer of the association local; third, the contract officer visits the 
producer and has him sign an application form for membership in the 
association; fourth, at this time the contract officer obtains certain 
pertinent information from the producer such as the number of cows 
the producer has, whether it is a new dairy or a transfer, and if a 
transfer, the reason therefor and also the plant to which the milk is to 
be delivered; all of this is written out on an information sheet; fifth, 
the contract officer also obtains the signature of the new member to a 
marketing contract with the association; sixth, the contract officer 
turns over this information, through the association’s director for that 
district, to the secretary of the association; seventh, the secretary then 
sends a postal card, with a return form attached thereto, to the local 
plant manager where the milk will be delivered advising the company 
that the producer has temporary permission to deliver milk to that 
plant; and that this particular producer has started delivering to the 
plant on a particular date; eighth, at the same time, the secretary of 
the association sends a form entitled, “Permit to Deliver” to the pro- 
ducer advising him he has a permit to deliver milk under the associa- 
tion pending final approval of the contract by the association; ninth, 
after the contract has been finally approved by the association, the 
plant manager receives a notification from the association’s secretary, 
enclosing copies of the final contract, for filing at the plant. 

Par. 10. The Commission finds from the above that prior to 1939, 
the securing of membership in the association of producers delivering 
milk to Sheffield, and the retention of such membership, was controlled 
by the respondent. However, the Commission also finds that since 
1939 this condition has been altered and that such control no longer 
exists. 

Par. 11. The constitution of the association, when it was known as 
the Sheffield Farms Co. Producers, provided in its preamble, “We, the 
producers supplying liquid milk to the Sheffield Farms Co., Inc., of 
New York City, believing it to be to our mutual interests to hereby 
organize the Sheffield Farms Co. Producers * * *.” This consti- 
tution remained in effect from a period extending from 1922 to 1927. 
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In 1927, the certificate of incorporation of the association, when it 
became known as the Sheffield Producers Cooperative Association, 
Inc., provided “The purpose for which the proposed corporation is 
formed is to engage in the marketing and selling of dairy products of 
its members to the Sheffield Farms Co., Inc.” This remained as the 
purpose of the association until 1937 when the charter was amended 
to allow the association to sell to dealers other than the respondent. 
However, respondent remains substantially the only customer outlet 
of members of the association, and approximately 85 percent of the 
milk handled by the respondent is produced by members of the asso- 
ciation. In December 1939, the name of the association was changed, 
by amendment to its ee of incorporation, to Eastern Milk Pro- 
ducers Cooperative Association, Inc. 

Par. 12. Prior to 1934, aks which appeared i in the publications 
of the association were ein chy to the respondent for approval be- 
fore their publication. Officials or agents of the respondent prepared 
wires and letters to third parties and to directors of the association for 
the signature of the secretary of the association. The officials of the 
association passed upon and helped draft the contracts which existed 
between the association and its members. 

Par. 13. From the facts stated in paragraphs 7, 8, 9, 10, 11, and 12, 
the Commission finds that at the times mentioned therein, prior to 
1939 the respondent, through its officials, agents, and employees, did 
control, or attempt to control and dominate the internal management 
and operation of the association. 

Par. 14. In 1936, officials and agents of the respondent actively en- 
gaged in attempts to bring about the defeat or re-election of two di- 
rectors of the association and such activities were a substantial factor 
in causing their defeat. In 1939, similar activities were a factor in 
bringing about the defeat of one of the directors of the association 
who had served as secretary of the association from 1936 to 1939, had 
been vice president of the association from 1930 to 1936, and had been 
a member of the association since its inception in 1922. With refer- 
ence to the aforesaid elections of directors in 1936 and 1939, the re- 
spondent’s officials also took an active interest in the election of dele- 
gates of the association. 

Par. 15. The Commission finds that the respondent did attempt to 
control the selection or election of directors and delegates of the asso- 
ciation on the dates mentioned in the preceding paragraph. 

Par. 16. As aforefound, there are dealers and distributors of milk 
in the States in which respondent distributes its milk who are com- 
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petitors of the respondent in the purchase of milk from producers 
thereof in some or all of the States in which respondent purchases 
milk from the members of the association. Many of said competing 
dealers and distributors are compelled to bargain, and to bargain as to 
price of some or all of said milk with cooperative associations which 
said dealers or distributors do not control or dominate, or attempt to 
control or dominate. The affiliation and membership of the producers 
of milk in such States with cooperative associations which are not 
dealer, handler, or distributor dominated or controlled, secures for 
such producers the benefits to be derived from such affiliation and 
membership, which benefits usually are not available to the members 
of an association of milk producers which are dominated or controlled 
by the dealers, handlers, or distributors to whom the associations sell 
the milk produced by their members. 

Par. 17. The aforesaid acts, practices, methods, and means which 
the Commission has found that the respondent used at the times here- 
inbefore mentioned in the course and conduct of its business in said 
commerce between and among, and with the several States of the 
United States, have the tendency and capacity to prevent the producer 
members of the association, from whom the respondent purchases its 
milk, from receiving the benefits to be derived from membership in 
producer-controlled cooperatives; such acts, practices, methods, and 
means used by the respondent could destroy the announced policy of 
the Federal Government and of milk producing States, such as New 
York, of fostering and encouraging the formation and functioning 
of producer-controlled milk cooperatives; such acts, practices, meth- 
ods, and means have the tendency and capacity to secure for the re- 
spondent an unfair competitive advantage over its competitors in 
such trade and commerce who do not engage in, or use, such acts, 
practices, methods, and means in the conduct of their businesses; such 
acts, practices, methods, and means have the tendency and capacity 
unduly to hinder competition between respondent and such competi- 
tors, and unfairly to divert trade in such commerce from such com- 
petitors to the respondent, to the injury of these competitors and the 
public. 

CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice of the public and of the respondent’s competitors and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of section 5 of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony, and other evidence taken before a trial examiner of the 
Commission theretofore duly designated by it (all intervening proce- 
dure having been waived by stipulation of counsel and the Commission 
having approved and accepted said stipulation) ; and the Commission 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act: 

It is ordered, That respondent, Sheffield Farms Company, Inc., its 
successors or assigns, officers, representatives, agents, and employees, in 
connection with the purchase, receipt, sale, or distribution of milk, in 
any amount and in any form, in commerce, between and among the 
various and several States of the United States and in the District of 
Columbia, do forthwith cease and desist from directly or indirectly: 

1. Organizing or creating, or attempting to organize or create, by 
any means or method whatsoever, any association or group of milk 
producers, the purpose of the association or group being to sell the 
milk produced by its members to the respondent, in any form or in any 
amount. 

2. Controlling or attempting to control, by any means or method 
whatsoever, the admission to, or retention of, membership by any milk 
producer in any association or group of milk producers, the purpose of 
the association or group being to sell the milk produced by its members 
to the respondent, in any form or in any amount. 

3. Controlling, dominating, or attempting to control or dominate, 
by any manner or method whatsoever, the management or operation of 
any association or group of milk producers, the purpose of the asso- 
ciation or group being to sell the milk produced by its members to the 
respondent, in any form or in any amount, 

4. Controlling, attempting to control, by any manner or by any 
method whatsoever, or campaigning in relation to, or in connection 
with, the selection or election of any officials, representatives, dele- 
gates, directors, officers, or agents by the members of any association or 
group of milk producers, the purpose of the association or group being 
to sell the milk produced by its members to the respondent, in any form 
or in any amount. 

5, Dominating, controlling, or attempting to dominate or control, by 
any means, manner, or method whatsoever, any association or group 
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of milk producers, the purpose of the association or group being to 
sell the milk produced by its members to the respondent, in any form 
or in any amount, for the purpose, or with the effect, of causing such 
association or group, or the officials thereof, to act solely in the interest 
of, or for the benefit of, the respondent and to the detriment of the 
association or group. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has com- 
plied with this order. 


572 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 44R.T.C. 


In Top MatTrTer oF 


WILLYS-OVERLAND MOTORS, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRHSS APPROVED SEPT. 26, 1914 


Docket 4959. Complaint, May 6, 1943—Decision, Feb. 27, 1948 


The Jeep—name apparently applied for the first time to the vehicle so known, 
by some soldier or noncommissioned officer, while the earlier models were 
being tested by the Army, on the basis of the newspaper comic strip charac- 
ter—was not the product of any one manufacturer either acting alone or 
in collaboration with the Army, but represented, rather, the result of the 
combined efforts of the Army and the several manufacturers who partici- 
pated in the project. 


As respects the efforts which culminated in the Jeep, the famous vehicle known 
to engineers as the quarter-ton 4 x 4 (four-wheel drive) truck, great credit 
is due the Army for originating the product and for its tireless efforts to- 
ward developing and perfecting the vehicle, and credit is due, also, to 
different manufacturers for outstanding and substantial contributions in 
connection with assistance rendered by them in different stages of the project 
and with respect to various aspects connected with the successful completion 
thereof. 


Where a corporation engaged in the manufacture of automotive vehicles and in 
the competitive interstate sale and distribution thereof, including the vehicle 
commonly known and referred to as the “Jeep”; its corporate advertising 
agency; and certain officers thereof; in numerous advertisements dissemi- 
nated throughout the United States in magazines, newspapers, and other 
advertising media— 

Represented, directly and by implication, that said manufacturer, in cooperation 
and collaboration with the quartermaster corps of the United States Army, 
created and designed the automotive vehicle commonly known as the “Jeep”, 
and used by them for military purposes; 

The facts being that the Jeep was not the product of any one manufacturer, 
either acting alone or in collaboration with the Army, and said manufacturer 
was not entitled, along with the Army, to the entire credit for said vehicle; 
and while it participated in and contributed to the developing and perfect- 
ing thereof, it did not participate in creating or designing it; 

With tendency and capacity to enhance the prestige and promote good will for 
said manufacturer and its products, and thereby induce a substantial portion 
of the public to purchase said products in preference to those of its com- 
petitors; whereby substantial trade had been and was being diverted un- 
fairly to it from them: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and its competitors and constituted 
unfair and deceptive acts and practices in commerce. 
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AS respects respondent’s contention, in said proceeding, that their advertisements 
did not relate to all models of the Jeep (i. e., the Bantam and Ford) but 
only to that produced by the corporation in question, as to which they urged 
that such corporation did, in coHaboration with the Army, create, design, 
and perfect its own model, the advertisements were not so limited but 
referred to the Jeep generally. Furthermore, the public does not distinguish 
between the various models of the Jeep, as the record established, but 
thinks of it as the small, light-weight, quarter-ton, four-wheel drive, low 
silhouette, olive-drab vehicle used by the Army, without regard to differences 
in detail or the manufacturer who produced it—a fact not only established 
by the testimony of witnesses but apparent also from an examination of 
photographs of the various models introduced in evidence, which are so 
similar in general outline and external appearance that it is difficult, with- 
out close examination and comparison, to distinguish between them. 


While the word ‘‘create,” as regards respondents’ contention that it does not 
necessarily connote originality or conception, and that in the modern sense 
it means merely to make, build, produce, or manufacture, is sometimes 
used in that sense, it is also used to denote originality, and an examination 
of respondents’ advertisements leaves no doubt that they were intended to 
and did convey the latter meaning—that respondent manufacturer, in 
cooperation with the Army, conceived and originated the Jeep, and that 
the vehicle was the product of the inventive genius of said manufacturer 
and the Army. 


As regards the fact that some of the tractors made by the intervenor, sold by 
it to the Army and Navy during the war, used primarily for moving heavy 
equipment and weighing about 614 tons as compared with the weight of 
about 1 ton of the Jeep, were referred to in the Army and elsewhere as 
“Jeeps”: the Commission made no findings as to the relative rights of 
said intervenor and respondent manufacturer to apply the name to their 
respective products, said issue not having been raised in the Commission’s 
complaint and being essentially a private controversy between the two 
parties. 


In said proceeding in which the complaint charged respondents with also repre- 
senting falsely or misleadingly that the Jeep made and sold by respondent 
manufacturer had “been used as a pattern for all command-reconnaissance 
ears of the type,” and that respondents’ regular passenger motorcars 
embodied the same qualities of durability and economy as said Jeeps: the 
Commission was of the opinion and found that such additional charges 
were not sustained by the record. 


In said proceeding in which, in addition to respondent corporate manufacturer 
and respondent corporate advertising agency, there were joined certain 
individuals, officers of said corporations, the Commission was of the further 
opinion that the public interest did not require the retention in such pro- 
ceeding of any of the individual respondents. 


Before Ur. J. Karl Coz, trial examiner. 
Ur. Allen C. Phelps and Mr. Frank Hier for the Commission. 
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Davies, Richberg, Beebe, Busick & Richardson and Alword & 
Alword, of Washington, D. C., and Ritter & Boesel, of Toledo, Ohio, 
for ep 

Mr. Samuel Herrick, of Washington; D. C., and Faegre & Benson, 
of Minneapolis, Minn., for Minneapolis-Moline Power Implement Co., 
intervenor. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Willys-Overland 
Motors, Inc., a corporation, United States Advertising Corp., a corpo- 
ration, Ward M. Canaday, Joseph W. Frazer, George W. Ritter, Del- 
mar G. Roos, and Frank H. Canaday, hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrarn 1. Respondent, Willys-Overland Motors, Inc., is a cor- 
poration existing and doing business under and by virtue of the laws of 
the State of Delaware, with its office and principal place of business in 
Toledo, Ohio. It is now, and within 5 years last past has been, en- 
gaged in the manufacture and assembly of automobiles, including a 
motor vehicle commonly known and referred to as a “Jeep,” and in 
the sale and distribution thereof in commerce between and among the 
various States of the United States and in the District of Columbia. 
It now causes, and within 5 years last past has caused, such automotive 
products, when sold by it, to be transported from its place of business 
in the State of Ohio to the purchasers thereof, some being located in 
said State and others being located in various other States of the 
United States and in the District of Columbia, and there is now, and 
has been within 5 years last past, a constant current of trade and com- 
merce conducted by said respondent, in such automotive products, 
between and among the various States of the United States and in the 
District of Columbia. Said respondent is now, and within the 5 years 
last past has been, in substantial competition in the conduct of its said 
business with other corporations and with individuals, firms, and 
partnerships engaged in the manufacture and sale of automotive 
products in interstate commerce. 

The following-named individuals are officers of the ‘said corpora- 
tion who are responsible for or who have participated in the acts and 
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_ practices of said corporation hereinafter charged as being unlawful, 
and as such are designated as respondents herein: Ward M. Canaday, 
chairman of the board of directors; Joseph W. Frazer, president ; 
George W. Ritter, vice president and secretary; Delmar G. Roos, vice 
president in charge of engineering, and Frank H. Canaday, director. 

Par. 2. Respondent, United States Advertising Corp., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with its office and principal place of 
business located at Toledo, Ohio. The following-named individuals 
are officers of said corporation, who are responsible for or who have 
participated in the acts and practices of said corporation hereinafter 
charged as being unlawful, and as such are designated as respondents 
herein: Ward M. Canaday, chairman of the board of directors; George 
W. Ritter, vice president and director; and Frank H. Canaday, 
director. 

Respondent, United States Advertising Corp., is engaged in the 
advertising business and in the promotion of the sale of various com- 
modities through the medium of advertisements disseminated in 
newspapers, magazines, and other periodicals and over the means of 
radio. 

Among other clients of said respondent, United States Advertising 
Corp., was and is respondent Willys-Overland Motors, Inc., and in | 
the promotion of the business of its said client it has prepared and 
placed advertisements in various newspapers, magazines, and other 
periodicals and caused radio broadcasts to be made describing the 
automotive products of respondent Willys-Overland Motors, Inc. 

Par. 3. In the course and conduct of their businesses described in 
paragraphs 1 and 2 hereof and for the purpose of aiding and promoting 
the sale of the said motorcars of the respondent, Willys-Overland 
Motors, Inc., in commerce, as aforesaid, respondents have during the 
time hereinabove mentioned disseminated and caused to be dissemi- 
nated by United States mails, in magazines of national circulation, 
in newspapers of interstate circulation, by radio broadcasts and by 
other means in commerce, advertisements and news articles in which 
they have represented, directly and by implication, 

(a) That the respondent, Willys-Overland Motors, Inc., in coopera- 
tion and collaboration with the Quartermaster Corps of the United 
States Army, created and perfected the automobile or automotive ve- 
hicle now commonly known and referred to as a “Jeep,” and currently 
used by the United States Army for reconnaissance and transportation 


purposes. 
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(b) That the Willys-Overland Motors, Inc., was “The designer and 
manufacturer of the Jeep” a spectacular nelioveribntl 

(c) That the said Jeep so manufactured and sold by respondent 
Willys-Overland Motors, Inc., has “been used as a pattern for all 
command-reconnaissance cars of the type.” 

(2) That their regular passenger motorcars embody the same quali- 
ties of durability and economy as said Jeeps. 

Among other advertisements and news items to the above effect are 


the following: 


PICTURIZATION OF JEEP IN ACTION UNDER FIRE 
(Color reproduction ) 


HOT FROM THE “LINES” AT WILLYS-OVERLAND ... 


HELL BENT FOR VICTORY 


They’re rolling off the teeming assem- 
bly lines at the Willys-Overland plants, 
in ever-increasing numbers—hell bent 
for Victory. 

They’re the motorized mustangs of 
our modern mobile army—Willys-built 
Jeeps. 

Climbing stiff grades, crashing 
streams, mud and sand—hauling men, 
guns and other vital materials—the 
Jeeps are getting more power, more 
speed, more action and durability out of 
a ton of steel and a gallon of gasoline, 
than has ever been done before. 


PICTURIZATION OF 
JEEP 
(OUTLINE DRAWING) 
Motor Cars 


U.S. Army Jeep 


WILLYS 


Picturization of motor 
(Photo halftone) 


It was the great Willys civilian engi- 
neering staff fresh from their triumphs 
in the Willys-Americar and Go-Devil 
engine, who collaborated with the Quar- 
termaster Corps of the U. S. Army to 
create and perfect the jubilant Jeep. 

But, proud as we are of this fine 
achievement, we are still a motorcar 
concern—dedicated to the building of 
low-cost, dependable transportation for 
“the people” as thousands of thankful 
Willys car owners are realizing at this 
moment. 

* * & 


This is an all-out war * * §&, 


PICTURIZATION OF 
FOUR-DOOR SEDAN 
(OUTLINE DRAWING) 


Trucks and Jeeps 


Americar 
The People’s Car 


THE GO-DEVIL ENGINE—power-heart of WILLYS CARS 
and all JEHPS 
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PICTURIZATION OF JEEP 
(Photo halftone) 


Ford, Willys Agree to Manufacture Jeeps 


News Item re agreement by 
Ford and Willys-Overland 
to manufacture jeeps 


THH JEEP IN CIVVIEHS 


We are proud beyond words of the transportation at the lowest cost of any 
Willys Engineering and Manufacturing full-family size car in the world. 


Staffs. In close collaboration with the 
Quartermaster Corps of the United 
States Army, they created and perfected 
the rugged, dependable “Jeep” that is 
being used as the pattern for all com- 
mand-reconnaissance cars of this type. 

In civilian service, the new 1942 
Willys Americar, “the Jeep in Civvies,” 
is equally outstanding. Designed by 
the same engineers, built by the same 
trained hands, powered by the same 
fuel-saving Go-Devil engine as the 
rugged “‘Jeeps,’’ it provides dependable 


Americar 


Willys-Overland Motors, Inc., 
Toledo, Ohio 


The New 1942 
WILLYS 
The People’s Car 
Save Gas 
For Uncle Sam 


Drive a fuel-saving 
WILLYS Americar 


Look Ahead! 
Buy WILLYS 


PICTURIZATION OF FOUR-DOOR WILLYS SEDAN 
(Photo halftone) 


Some of these practical adaptations are 
shown in the drawings below, which 
were prepared by the Willys-Overland 
Company, the designer and manufac- 
turer of the jeep. 


DRAWING OF JEEPS IN SNOW 


DRAWING OF JEEP OPERATING 
COMPRESSOR TO INFLATE 
TIRES 


DRAWING OF JEEPS PULLING 
PLOW AND HARROW 


PHOTOGRAPH OF JEEP LAYING 
SMOKESCREEN IN TROPICAL 
FOREST 


PHOTOGRAPH OF JHEP IN USE 
AS TELEPHONE CAR IN PINE 
FOREST 


PICTURIZATION OF JEEP IN ACTION UNDER FIRE 
(Color reproduction) 


578 


Complaint 


FEDERAL TRADE COMMISSION DECISIONS 


44F.T.C, 


LIKE A BAT OUT OF HELL! 


The Jeep from Willys-Overland 


Through clouds of flying sand and 
gravel it is roaring across the panorama 
of today’s war, “like a bat out of hell” — 
the JEEP from Willys-Overland. 

Tough soldiers idolize this modern 
mustang of metal—which gives them 
power, speed, action, reliability—and a 
seemingly bottomless gas tank. 

And we are proud of Willys-Overland 
civilian engineers, who collaborated 


with experts of the U. S. Quartermaster: 


Corps to produce the Jeep. 

These are the same fine engineers who 
created the Willys Go-Devil Engine and 
the Willys Americar—the war-time en- 
gineering aces of whom it is now said— 
“they get more power, speed, action and 
durability out of a ton of steel and a 
gallon of gas than has ever been done 
before.” 

Here again, and most strikingly, the 
fundamental soundness and versatility 


PICTURIZATION OF JEEP 
(OUTLINE DRAWING) 


Motor Cars 


WILLYS 


of Willys engineering and manufactur- 
ing is proved in the most relentless test- 
ing laboratory of all—the laboratory of 
war. 

Passenger cars and light trucks are 
shelved until the war shall have been 
won, But Willys reputation is being 
maintained and etched on millions of 
minds by the fighting Jeeps as they do 
their stuff in our training camps and on 
far-off battlefields. 

Willys-Overland Motors, Inc., 


Toledo, Ohio 


* * * * * 
* * * * * 
* * * 


TOMORROW, after the war is won, 
make your first new car a Willys, “the 
Jeep in Civvies.” 


PICTURIZATION OF FOUR- 
DOOR SEDAN (OUTLINE 
DRAWING) 


Trucks and Jeeps 


(Picturization of Motor—Halftone Print) 


U. S. Army Jeep 


Americar the People’s Car 


THE GO-DEVIL ENGINE—power-heart of Willys Cars and Jeeps 


Par. 4. In truth and in fact: 


(1) The respondent, Willys-Overland Motors, Inc., did not create 
and perfect the “Jeep”, in cooperation and collaboration with the said 
Quartermaster Corps of the United States Army, or otherwise. 

(2) It was not the designer of or the sole manufacturer of the 


“Jeep”. 


(3) The “Jeep” manufactured by respondent, Willys-Overland 
Motors, Inc., has not been used as a pattern for all command-recon- 


naissance cars of the type. 


(4) The regular passenger cars of respondent Willys-Overland 
Motors, Inc., do not embody the same qualities of durability and econ- 
omy as are embodied in the said “Jeep.” 
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In truth and in fact, the idea of creating the Jeep was originated by 
the American Bantam Car Co. of Butler, Pa., in collaboration with 
certain officers of the United States Army, and the same was developed 
by the American Bantam Car Co. in collaboration with said officers, 
and not by the respondent, Willys-Overland Motors, Inc. 

Par. 5. The representations of said respondents as set-out in para- 
graph 3 hereof, have the capacity and tendency of deceiving and mis- 
leading the purchasing public into the erroneous belief that such repre- 
sentations are true, and thereby the purchasing public is induced and 
will be induced to purchase the automotive products of respondent 
Willys-Overland Motors, Inc., in preference to and instead of those 
of other manufacturers of and dealers in like products. Thereby sub- 
stantial injury has been done and is being done by respondents to com- 
petition in interstate commerce. 

Par. 6. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public, and constitute 
unfair methods of competition and unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FrInpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on May 6, 1948, issued and thereafter 
served its complaint in this proceeding upon the respondents named 
in the caption hereof, charging them with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of that act. Answer 
was filed by the respondents to the complaint. Subsequently, the 
Minneapolis-Moline Power Implement Co., a corporation, upon peti- 
tion filed by it, was permitted by the Commission to intervene in the 
proceeding. Hearings were then held before a trial examiner of the 
Commission theretofore duly designated by it, at which hearings testi- 
mony and other evidence in support of and in opposition to the com- 
plaint were introduced and this testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final consideration by the Com- 
mission upon the complaint, answer, petition of the intervenor, testi- 
mony, and other evidence, report of the trial examiner upon the evi- 
dence and the exceptions to such report, briefs in support of and in 
opposition to the complaint, and oral argument; and the Commis- 
sion, having duly considered the matter and being now fully advised 
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in the premises, find that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Willys-Overland Motors, Inc. (herein- 
after frequently referred to as Willys-Overland), is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware, with its office and principal place of 
business located in Toledo, Ohio. It is now, and for many years last 
past has been, engaged in the manufacture, sale, and distribution of 
automotive vehicles, including a vehicle commonly known and referred 
to as the “Jeep.” 

It causes and has caused its products, when sold, to be transported 
from its place of business in the State of Ohio to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. It maintains and has maintained a course of trade in 
its product in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the sale and distribution of its products, respondent, Willys- 
Overland, is and has been in substantial competition with other cor- 
porations and with individuals, firms, and partnerships engaged in the 
manufacture of automotive vehicles and in the sale and distribution 
of such vehicles in commerce between and among the various States 
of the United States and in the District of Columbia. 

Respondents, Ward M. Canaday, Joseph W. Frazer, George W. 
Ritter, Delmar G. Roos, and Frank H. Canaday, are individuals who 
are or have been officers of Willys-Overland and who participated in 
or were responsible for the acts and practices of the corporation here- 
inafter set forth. The specific offices held by these individuals are as: 
follows: Ward M. Canaday, chairman of the board of directors; Joseph 
W. Frazer, president (Frazer resigned his office on September 30, 
1943, and was succeeded by respondent, Ward M. Canaday, on January 
1, 1944) ; George W. Ritter, vice president and secretary; Delmar G. 
Roos, vice president in charge of engineering; Frank H. Canaday, 
director. 

Par. 2. Respondent, United States Advertising Corp., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with its office and principal place of | 
business located in Toledo, Ohio. Prior to January 1, 1944, this 
corporation was actively engaged in the advertising business and in 
the promotion of the sale of various commodities through the medium 
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of advertisements disseminated by means of newspapers, magazines, 
and other advertising media. On January 1, 1944, the business of the 
corporation was transferred to a partnership doing business under 
the name of United States Advertising Co. of Illinois. 

Among the clients of respondent, United States Advertising Corp., 
was respondent, Willys-Overland, and in the promotion of the business 
of Willys-Overland respondent, United States Advertising Corp., pre- 
pared advertisements of Willys-Overland’s products and placed them 
in various newspapers, magazines, and other periodicals. 

Respondents, Ward M. Canaday, George W. Ritter, and Frank H. 
Canaday, were officers of respondent, United States Advertising Corp., 
and participated in or were responsible for the acts and practices of 
the corporation hereinafter set forth. The specific offices held by these 
individuals were as follows: Ward M. Canaday, chairman of the board 
of directors; George W. Ritter, vice president and director; Frank 
H. Canaday, director. 

Par. 3. The intervenor, Minneapolis-Moline Power Implement Co., 
is a corporation organized and existing under and by virtue of the 
laws of the State of Delaware, with its principal office and place of 
business located in Minneapolis, Minn. It is now, and for many years 
last past has been, engaged in the manufacture of farm machinery, 
farm implements, tractors, motors, and motor vehicles, and in the sale 
and distribution of such products in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of their business, and for the pur- 
pose of enhancing the prestige of and building good will for Willys- 
Overland and its products and thereby promoting the sale of such 
products, the respondents have disseminated and caused to be dissemi- 
nated numerous advertisements, such advertisements being dissemi- 
nated among the general public throughout the United States by 
means of magazines, newspapers, and other advertising media. 
Among and typical of such advertisements were the following: 


THE JEEP CALLS THEM DADDY * * * * 


The Quartermaster Corps of the U. S. Army and the Civilian Engineers of 
Willys-Overland 


We pay public tribute here, to the Engineers of Willys—the most highly lauded 
automotive engineering staff that the pressure and inspiration of war have 
brought to light. ; 

These are the men whose engineering skill and creative minds, added to those 
of the Quartermaster Corps of the U. S. Army, gave birth to the amazing Jeep 
of today. No other. single mobile unit is so typical of modern mechanized war. 

And it proves, beyond question, that the Willys Go-Devil Hngine and the de- 
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fense-time Willys Americar were no “doorstep” babies, but legitimate offspring 
of fine engineering practice that is both fundamentally sound and reliable. 

TODAY do your part. Conserve rubber and other materials vital to war equip- 
ment. Buy defense stamps and bonds. Pay taxes with a smile. Whatever the 
total price you pay, it will be as nothing compared to the value of continued 
Freedom * * * TOMORROW, make your first new post-war car a Willys— 
“The Jeep in Civvies” (Comm. Hx. No. 3). 


Hot From The “Lines” At Willys-Overland 
HELL BENT FOR VICTORY 


They’re rolling off the teeming assembly lines at the Willys-Overland plants, 
in ever-increasing numbers—hell bent for Victory. “They” are the motorized 
mustangs of our modern mobile army—Willys-built Jeeps. 

Climbing stiff grades, crashing streams, mud, and sand—hauling men, guns, 
and other vital materials—the Jeeps are getting more power, more speed, more 
action and durability out of a ton of steel and a gallon of gasoline than has ever 
been done before. 

It was the great Willys civilian engineering staff fresh from their triumphs 
in the Willys-Americar and Go-Devil engine, who collaborated with the Quar- 
termaster Corps of the U. S. Army to create and perfect the jubilant Jeep. 

But, proud as we are of this fine achievement, we are still a motor car con- 
cern—dedicated to the building of low-cost, dependable transportation for “the 
people” as thousands of thankful Willys car owners are realizing at this moment 
* * ** (Comm. Ex. No. 4). 


THE SUN NEVER SETS ON THE FIGHTING JEEP 


In the bright, blistering heat of Egypt, as in the humid swamps of Burma; 
through Russia’s clinging springtime mud as through the frigid cold of its winter 
front * * * the Jeep does a fighting man’s job—a typical American job. 

Streaking over fiery sands on hazardous scouting trips * * * stabbing Axis 
tanks, like flaming hornets, in fierce desert fights * * * carrying officers, 
munitions, and supplies through suffocating sand storms * * * the Jeep 
keeps going, day upon day. 

Yes, in Egypt the tough, swift, elusive, and irrepressible Jeep has won all 
hearts, as it has on every flaming front of this war. Nothing daunts the Jeep. 
No climate, no terrain, no job, is too tough. It sets an example of all-out uncom- 
plaining, do-or-die service to the “cause” that every fighting man, worker and 
civilian in America must equal if we are to win this war. 

We are proud of the Willys-Overland engineers who assisted the U. S. Quarter- 
master Corps in designing the Jeep. It is to their credit that the Willys designed, 
“Go-Devil” Engine drives all Jeeps being built for the U. S. Army and our Allies. 
Wiilys-Overland Motors, Inc. (Comm. Ex. No. 7). 


“THE ‘JEEP IN CIVVIES” 


We are proud beyond words of the Willys Engineering and Manufacturing 
Staffs. In close collaboration with the Quartermaster Corps of the United States 
Army, they created and perfected the rugged, dependable “Jeep” that is being 
used as the pattern for all command-reconnaissance ears of this type. 
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In civilian service, the new 1942 Killys Americar, “the Jeep in Civvies,” is 
equally outstanding. Designed by the same engineers, built by the same trained 
hands, powered by the same fuel-saving Go-Devil engine as the rugged “Jeeps,” 
it provides dependable transportation at the lowest cost of any full-family-size 
car inthe world * * * (Comm. Ex. No. 1). 

Par. 5. Through the use of these advertisements and others of simi- 
lar import, the respondents have represented, directly and by implica- 
tion, that respondent Willys-Overland, in cooperation and collabora- 
tion with the Quartermaster Corps of the United States Army, created 
and designed the automotive vehicle commonly known and referred to 
as the “Jeep” and used by the United States Army for various military 
purposes. 

Par. 6. For a number of years prior to the development of the ve- 
hicle here under consideration the matter of developing a powerful but 
small and lightweight vehicle for reconnaissance and transportation 
purposes had engaged the attention of the United States Army. Ef- 
forts had been made to develop such a vehicle and experiments had 
been conducted with certain commercial motor vehicles with the view 
of adapting them to the Army’s needs but nothing of a definite or 
tangible nature had resulted. At that time the lightest vehicle in use 
by the Army (except motorcycles and motorcycles with side cars) was 
a half-ton truck. What the Army wanted was a lighter vehicle, with 
great power and durability, a vehicle which could operate at reasonable 
speed over all kinds of terrain and which could be manhandled in the 
event of accident. 

Par. 7. It was not until May and June 1940 that definite steps were 
taken toward the accomplishment of the Army’s objective. In May, 
while the matter was under consideration by the Army and particu- 
larly by the Office of the Chief of Infantry and the Office of the Chief 
of Cavalry, one Charles H. Payne, representing the American Bantam 
Car Co. (hereinafter sometimes referred to as the Bantam Co. and as 
Bantam) called at the Office of the Chief of Infantry and consulted 
with certain officers relative to the developing of a vehicle which would 
meet the Army’s needs. The regular commercial product of the Ban- 
tam Co. was a small, lightweight car known as the Bantam (formerly 
called the Austin), and Payne’s idea apparently was to use this car or 
its chassis as a basis for a new vehicle which would be satisfactory to 
the Army. The Chief of Cavalry testified that, pursuant to confer- 
ences with the Chief of Infantry, Mr. Payne, and technical advisers 
concerning the technical characteristics, there was at this time a meet- 
ing of the minds as to the main features of the car. 
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Par. 8. On June 6, 1940, following these conferences with Payne, 
the Office of the Chief of Infantry addressed a letter to the Adjutant 
General, through the Office of the Chief of Cavalry, setting out cer- 
tain characteristics which it was felt the vehicle should possess and 
recommending that a designated number of vehicles conforming gen- 
erally to these characteristics be procured for testing purposes. This 
recommendation was concurred in by the Office of the Chief of Cavalry 
and the Office of the Quartermaster General, both of which, along with 
the Infantry, had been studying the project, and the recommendation 
was approved by the General Staff. By order of the General Staff the 
project was referred to the Ordnance Technical Committee, which was 
composed of representatives of Ordnance and of the Infantry, Cavalry, 
Field Artillery and Quartermaster Corps (later, after the organiza- 
tion of the Armored Corps, representatives of that corps were added) 
and this committee recommended that a subcommittee visit the Bantam 
Co., which was located at Butler, Pa., “for conferences with the officials 
and engineers of that company in regard to the military characteris- 
tics and design of the light command and reconnaissancecar * * *,” 

Par. 9. This recommendation was approved and on June 19, 1940, 
the subcommittee visited the Bantam Co. plant and conferred with the 
company’s officials and engineer. These conferences extended over 
some 2 days. There was a general discussion of the design and desired 
characteristics of the proposed new vehicle and a tentative sketch of 
the vehicle was made. The company’s engineering data and blueprints 
relating to its regular commercial car were examined and certain brief 
tests of this car were made. Engineering and plant facilities of the 
company were checked. An engineer of the Spicer Manufacturing Co., 
of Toledo, Ohio, automobile-axle manufacturers, was called in to dis- 
cuss the adapting of the four-wheel drive to the new vehicle. The Ban- 
tam car, as practically all commercial passenger automobiles, had only 
a two-wheel drive. The conferees used the Bantam car as a basis from 
which to work. 

Par. 10. Shortly after these conferences in Butler, the subcommittee, 
on June 22, 1940, addressed a memorandum to the Ordnance Technical 
Committee setting forth certain general features and characteristics of 
the proposed new vehicle and recommending that 70 vehicles of the 
type described be approved for testing purposes. This recommenda- 
tion was approved and on July 11, 1940, invitations to bid on 70 “light | 
reconnaissance and command” cars or trucks were issued by the Quar- 
termaster Corps (the procuring of the vehicle having been transferred 
to that branch of the Army). In the meantime, numerous conferences 
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among themselves had been held by the Army officers working on the 
project and several conferences or discussions had also been held be- 
tween the officers and officials of the Bantam Co. These invitations to 
bid, which were sent to some 135 automobile manufacturers through- 
out the United States, including Bantam and Willys-Overland, were 
accompanied by a statement of specifications and an outline drawing. 
These specifications were for the most part general in their nature, 
consisting largely of certain performance requirements and limiting 
measurements. Likewise, the drawing was in broad outline only. 
Neither the specifications nor the drawing undertook to set forth 
details of design and construction. These had to be worked out by 
the bidders. 

Par. 11. The bids were opened on July 22, 1940. Only two bids 
were received, one being from Bantam and the other from Willys- 
Overland. Willys-Overland’s bid was the lower in amount, but the 
company doubted that a pilot (test) model could be manufactured 
and delivered within the time specified by the invitation to bid, and 
it therefore took exception to this time limit. As a result, the con- 
tract for the 70 vehicles was awarded to the Bantam Co. 

Par. 12. Upon receiving the award of the contract, Bantam pro- 
ceeded at once with the building of its pilot model and this model was 
delivered to the Quartermaster Corps at Camp Holabird, Md., on 
September 23, 1940. There then followed a series of tests of the model 
and the results were favorable. Officials of Willys-Overland were at 
Camp Holabird in October of 1940 and observed the tests of the Bantam 
model and the design of the car. This was prior to the submission of 
the Willys-Overland pilot model to the Army. By December 17, 1940, 
the remaining 69 vehicles due under the contract had been delivered by 
Bantam and these were distributed among a number of Army camps 
for inspection and testing. Asin the case of the pilot model, the results 
of the tests were regarded as favorable. 

Par. 13. A few days after the bids were opened on July 22, 1940, and 
the contract awarded to Bantam, officials of Willys-Overland con- 
tacted officers of the Quartermaster Corps at Camp Holabird and it 
was suggested by the officers that if the company was still interested in 
the project it build a pilot model at its own expense, using the specifica- . 
tions and drawing which accompanied the Army’s July 11 invitation 
to bid. Later the officers suggested to the Ford Motor Co. (hereinafter 
sometimes referred to as Ford), that it also build a pilot model at its 
own expense, using the same specifications and drawing. Both Willys- 
Overland and Ford proceeded to build pilot models, the Willys-Over- 
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land model being delivered to the Quartermaster Corps at Camp Hola- 
bird on November 13, 1940, and the Ford model on November 23, 1940. 
The Army was desirous of obtaining as many engineering suggestions 
and pilot models as possible, its idea being that the more it received 
the better would be its chances of working out a vehicle which would 
meet its needs. 

Par. 14. By October 1940, tests of the Bantam model had proceeded 
sufficiently far to indicate the suitability of a vehicle of this general 
type for military use and the Army felt that a much larger.number 
than the 70 then on order would be needed. In other words, by Octo- 
ber 1940, based on the favorable tests of the Bantam the general char- 
acteristics of the vehicle had been formulated and the creative stages 
had been substantially completed. Subsequent thereto the vehicle was 
developed and perfected. As of that date Willys-Overland had not 
submitted a pilot model tothe Army. In October of 1940 the Adjutant 
General by order of the Secretary of War directed that 1,500 addi- 
tional cars be purchased from Bantam. Willys-Overland protested 
against this award. The authorities subsequently decided not to pur- 
chase the additional vehicles solely from Bantam for the reason that 
this important new unit should be purchased from two or three sources 
of supply so that the combined facilities of such companies would be 
available in the event of a major emergency. It was finally decided to 
order, by negotiated contract, 1,500 from each of Bantam, Ford, and 
Willys-Overland, the contract to be contingent in each case upon the 
building by the company and the acceptance by the Army of a satisfac- 
tory pilot model. The original pilot model submitted by Willys- 
Overland was recommended for rejection by the Ordnance Tech- 
nical Committee because of overweight. Subsequently a contract 
for 1,500 vehicles was awarded to Willys-Overland. In the meantime, 
the Army had determined, as a result of its tests and further study of 
the matter, upon certain changes in the specifications and requirements 
and these changes were incorporated into the new contracts. The con- 
tracts were subsequently extended to call for a total of 7,842 vehicles, 
of which Bantam produced and delivered 2,642, Ford 3,700, and 
Willys-Overland 1,500. 

Par. 15. The three types of vehicle produced by the three manu- 
facturers all conformed generally to the Army’s over-all specifications 
and requirements but the three types differed materially in detail. 
In June, July, and August 1941, the three models were subjected by 
the Army to extensive comparative tests. The over-all performance 
of each of the models was good. Each was found to be superior to 
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the others in certain respects and inferior in other respects. The 
superiority of the Willys-Overland model was chiefly in its more 
powerful engine, the Bantam in its lower fuel consumption and ability 
to stop within shorter distances, the Ford in its arrangement of gear 
shift and hand-brake levers and greater driver comfort and leg room. 

Par. 16. By July 12, 1941, the Army had decided to procure 16,000 
more of these vehicles and on that date called for bids on that number 
on an all-or-none basis. The purpose of the Army was to standardize 
on one model and have one manufacturer produce all of the vehicles 
according to this one model so that there would be complete inter- 
changeability of parts. As a result of the recent tests, the Army had 
made further revisions in its specifications and drawings and these 
revised specifications and drawings accompanied the invitation to bid. 
Bids were submitted by Bantam, Ford, and Willys-Overland and also 
by the Checker Cab Co., but the bid of the Checker Cab Co. was 
rejected because no pilot model had been submitted. Of the remaining 
three bids, Willys-Overland was low and was awarded the contract. 
Following the award there were conferences between the Army engi- 
neers and Willys-Overland and further changes were made in the 
vehicle. 

Par. 17. In October 1941, the Army concluded that as a precaution- 
ary measure it was desirable that there be a second source of supply 
for this “standardized” vehicle. Willys-Overland agreed to turn 
over to any other manufacturer designated by the Army copies of all 
of its blueprints and other data concerning the vehicle, and the Army 
worked out an arrangement with the Ford Motor Co. whereby it also 
would produce the vehicle. While there were certain minor differ- 
ences between the vehicles produced by the two companies, essentially 
they were the same and there was complete interchangeability of 
parts. Large quantities of the vehicle were purchased by the Army 
from both manufacturers. As of November 30, 1944, Willys-Over- 
land had delivered 282,420 vehicles and Ford 237,163. And purchases 
continued after that date. During the course of production many 
further changes in the vehicle were made. Sometimes these changes 
would be suggested by the Army, sometimes by Willys-Overland, and 
sometimes by Ford. 

Par. 18. It is impossible to state with certainty just when the name 
“Jeep” was first applied to this now famous vehicle, known to engi- 
neers as the 14-ton 4 x 4 (four-wheel drive) truck. The name appears 
to have been applied to the vehicle for the first time by some soldier or 
noncommissioned officer while the earlier models were being tested by 
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the Army, and appears to have been taken from a newspaper comic 
strip which included a character known as the “Jeep.” In any event, 
the name caught on rapidly and soon was very widely used to desig- 
nate the vehicle. 

Par. 19. It is evident from the facts herein set forth that the Jeep 
was not the product of any one manufacturer, either acting alone or 
in collaboration with the Army. Rather, the Jeep represented the 
result of the combined efforts of the Army and the several manufac- 
turers who participated in the project. Great credit is due the Army 
for originating the project and for its tireless efforts toward develop- 
ing and perfecting the vehicle. Bantam contributed greatly by its 
assistance during the early stages of the project and by supplying the 
first pilot model. Willys-Overland made an outstanding contribution 
in its powerful engine, as well as in other features of the vehicle. 
Ford also made valuable contributions to the vehicle. The Spicer 
Manufacturing Co. is likewise deserving of credit for working out 
the Jeep’s four-wheel drive. 

Par. 20. Respondents’ advertisements were erroneous and mislead- 
ing in that they attributed to Willys-Overland, along with the Army, 
the entire credit for the Jeep. As shown above, Willys-Overland 
did not participate in the creating or designing of the Jeep, although 
it did participate in and contribute to the developing and perfecting 
of the vehicle. 

Par. 21. Respondents urge that their advertisements did not relate 
to all models of the Jeep (the Bantam and Ford models) but only to 
the model produced by Willys-Overland, their contention being that 
Willys-Overland did, in collaboration with the Army, create, design, 
and perfect its own model.. The advertisements, however, were not 
so limited but referred to the Jeep generally. Moreover, the record 
establishes that the public does not distinguish between the various 
models of the Jeep. To the public the Jeep is the small, lightweight, 
quarter-ton, four-wheel drive, low silhouette, olive drab vehicle used 
by the Army, without regard to differences in detail or the manufac- 
turer who produced it. Not only is this established by the testimony 
of witnesses, but it is apparent also from an examination of photo- 
graphs of the various models introduced in evidence. The models 
are so similar in general outline and external appearance that it is 
difficult, without close examination and comparison, to distinguish 
between them. 

Par. 22. It is also urged by respondents that the word “create” does 
not necessarily connote originality or conception, that in the modern 
sense the word means merely to make, build, produce, or manufacture. 
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While the word is sometimes used in that sense, it is also used to de- 
note originality. An examination of respondents’ advertisements 
leaves no doubt that they were intended to and did convey the latter 
meaning—that Willys-Overland, in cooperation with the Army, con- 
ceived and originated the Jeep, that the vehicle was the product of 
the inventive genius of Willys-Overland and the Army. 

Par. 23. Among the products of the intervenor, Minneapolis-Moline 
Power Implement Co., is a large tractor, known in the Army as a 
prime mover. Some 1,018 of these vehicles were sold by the inter- 
venor to the Army and Navy during the late war and were used pri- 
marily for moving heavy artillery and other heavy equipment. The 
vehicle weighs approximately 614 tons (the Jeep weighs approxi- 
mately 1 ton). Some of these tractors were referred to in the Army 
and elsewhere as “Jeeps.” The Commission, however, makes no find- 
ings as to the relative rights of the intervenor and Willys-Overland 
to apply the name of their respective products, this issue not being 
raised in the Commission’s complaint and being essentially a private 
controversy between the two companies. 

Par. 24. While certain charges in addition to those herein discussed 
were made against respondents in the complaint, the Commission is 
of the opinion and finds that such additional charges are not sustained 
by the record. 

Par. 25. The Commission is of the further opinion that the public 
interest does not require the retention in this proceeding of any of the 
individual respondents. 

Par. 26. The use by respondents, Willys-Overland Motors, Inc., 
and United States Advertising Corp., of the erroneous and mislead- 
ing representations herein set forth had and has the tendency and 
capacity to enhance the prestige of and promote good will for re- 
spondent, Willys-Overland, and its products, and thereby to induce 
a substantial portion of the public to purchase the products of Willys- 
Overland in preference to those of its competitors. In consequence 
thereof, substantial trade has been and is being diverted unfairly to 
Willys-Overland from its competitors. 


CONCLUSION 


The acts and practices of said respondents as herein found are all to 
the prejudice and injury of the public and of the competitors of re- 
spondent Willys-Overland, and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
petition of the intervenor, testimony, and other evidence, report of the 
trial examiner upon the evidence, and the exceptions to such report, 
briefs in support of and in opposition to the complaint, and oral argu- 
ment; and the Commission having made its findings as to the facts and 
its conclusion that certain of the respondents have violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That respondents, Willys-Overland Motors, Inc., a 
corporation, and United States Advertising Corp., a corporation, and 
their officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of automotive vehicles in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

Representing, directly or by implication, that respondent, Willys- 
Overland Motors, Inc., either acting alone or in cooperation or col- 
laboration with the United States Army or with any other agency 
or party, created or designed the automotive vehicle known as the 
Jeep: Provided, however, That this order shall not prohibit respond- 
ents from representing that said respondent participated in and con- 
tributed to the development and perfecting of said vehicle. 

It is further ordered, That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth ’n detail the manner and form in which they 
have complied with this order. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondents Ward M. Canaday, Joseph W. Frazer, 
George W. Ritter, Delmar G. Roos, and Frank H. Canaday. 


D. J. LANE CO. BT AL. 591 


Syllabus 


In Toe Marrer or 


LEWMAN A. LANE, TRADING AS D. J. LANE CO. ETAL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THB ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5252. Complaint, Nov. 24, 1944—Decision, Feb. 27, 1948 


Where an individual engaged in the interstate sale and distribution of certain 


(a) 


(b) 


medicinal preparations which were intended for use in the treatment of 
asthma and hay fever and were designated as “D. J. Lane’s Treatment,” 
“D. J. Special Elixir,” “Special Tablets,” and “Nasal Ointment”; and his 
advertising agent; in advertisements of said ‘Treatment,’ in newspapers 
and other periodicals, chiefly, and in form letters sent to those replying— 
Falsely represented that their said “Treatment” constituted a remedy for 
asthma and hay fever, that the “Treatment” and the “Tablets” which they 
sent to the prospective purchaser replying to the contact advertisement, 
constituted a cure or remedy for so-called “uncomplicated” asthma, and that 
those having “symptoms of bronchial or wet asthma” should take their 
“Special Elixir” at the same time they took the “Treatment” for the 
‘paroxysms of asthma” ; 

Falsely represented further in the aforesaid and other follow-up form 
letters sent to prospective purchasers that use of the ‘‘Treatment” or the 
“Elixir,” as aforesaid, or both, as the case might be, constituted an effective 
remedy for different forms of asthma and that the purchasers could readily 
distinguish between the symptoms ‘of plain or dry asthma, requiring the 
“Treatment,” and symptoms of the “bronchitis or wet asthma” requiring 
the “Hlixir” ; 


The facts being there are no such expressions known to the medical profession 


as “dry” asthma or “wet” asthma ; determination of the cause of an asthmatic 
condition requires a thorough physical examination by a qualified physician, 
and the layman is unable with the information set out in the advertising 
material concerned to distinguish between one asthmatic condition and an- 
other or to determine which of said preparations may be indicated; the 
primary, if not the only therapeutic value of either the “Treatment” or 
“Wlixir” was due to the potassium iodide ingredient which gave the user 
temporary relief; and, with that exception, preparations in question were 
not an effective treatment for asthma, and would also neither cure hay 


- fever nor alleviate its symptoms ; 


(c) 
(d@) 


Falsely represented that asthma is a derangement of the nervous system 
which affects the bronchial tubes; and 

Falsely represented that his said preparations were in all cases safe or 
harmless ; 


The facts being that the “Tablets” and “Ointment” each contained ephedrine, 


which, in overdoses, produces toxic symptoms, must be prescribed with 
caution in certain cases and conditions, and in others not given at all; 
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“Ointment” contained also benzocaine, a local anaesthetic; and the “Treat- 
ment,” by reason of its potassium iodide content, is likely to be harmful 
in the case of those having goiter, or tuberculosis in either the active or 
arrested stage; 

With tendency and capacity to mislead a substantial portion of the purchasing 
public into the erroneous belief that said preparations possessed therapeutic 
value which they did not, and were in all cases safe and harmless, and to 
induce thereby the purchase by it of large quantities thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair acts and 
practices.in commerce. 

In said proceeding in which the complaint charged also that respondents’ ad- 
vertisements concerning the “Treatment,” “Tablets,” and “Ointment” con- 
stituted false advertisements due to their failure to reveal affirmatively the 
facts as to the preparations’ potential danger, by reason of their potassium 
iodide and ephedrine content, the Commission was not in a position to 
determine, on the basis of the information before it, that the potential 
dangers of said preparations, and which, as found by it, were not safe and 
harmless for all, were of sufficient seriousness to justify a requirement 
that said respondents make an affirmative disclosure of all the facts in their 
advertisements. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. William L. Taggart for the Commission. 
Mr. D. M. Sparks, of St. Marys, Kans., for Lewman A. Lane. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Lewman A. Lane, an 
individual, trading as D. J. Lane Co., and Frank E. Whalen, an indi- 
vidual, hereinafter referred to as respondents, have violated the provi- 
sions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. The respondent, Lewman A. Lane, is an individual, 
trading as D. J. Lane Co., with his place of business located at St. 
Mary’s, Kans. This oe 1s now, and has been for several years 
last past, engaged in offering for sale, Ate and distribution of certain 
medicinal preparations designated as “D. a Lane’s Treatment,” “D. J. 
Lane’s Special Elixir,” “Special Tablets,” and “Nasal Otinttort » The 
said medicinal preparations are Bhiphed and transported from the 
principal place of business of this respondent in the State of Kansas 
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to purchasers located in various other States of the United States and 
in the District of Columbia. This respondent maintains, and at all 
times mentioned herein, has maintained, a course of trade in commerce 
in said preparations between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Prior to January 4, 19438, Frank E. Whalen Advertising 
Co., Inc., a Missouri corporation, was the advertising agency for the 
respondent Lewman A. Lane. The respondent, Frank E. Whalen, was, 
during said time, the president of said corporation and directed and 
controlled its affairs. Said corporation was dissolved on or about 
January 4, 1943, and since said time the respondent, Frank E. Whalen, 
acting as an individual, has been the advertising agent for the respond- 
ent Lewman A. Lane. During all the times mentioned herein the said 
Frank E. Whalen, as the principal officer of the Frank E. Whalen 
‘Advertising Co., Inc., or as an individual, prepared and assisted in the 
preparation of newspaper and periodical advertising for the said Lew- 
man A. Lane and disseminated and aided in the dissemination of such 
advertising matter. The post-office address of this respondent is Land 
Bank Building, 15 West Tenth Street, Kansas City, Mo. 

Par. 3. In the course and conduct of his business, and in furtherance 
of a plan to secure purchasers of the medicinal preparations of the 
respondent, Lewman A. Lane, the respondent, Frank E. Whalen, has 
caused and is now causing the dissemination of false advertisements 
concerning said preparations by the United States mails and by other 
means in commerce as “commerce” is defined in the Federal Trade 
Commission Act; and this respondent has also disseminated and is now 
disseminating and has caused and is now causing the dissemination of 
false advertisements concerning said preparations by various means 
for the purpose of inducing and which are likely to induce, directly or 
‘indirectly, the purchase of said preparations in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. Typical of 
such false advertisements disseminated by means of advertisements 
inserted in newspapers is the following: 

Asthma and Hay 


Fever Treatment 
On Free Trial 


St. Mary’s, Kans.—D. J. LaneCo., * * * Lane Building, St. Mary’s, Kans., 
manufactures a medicine for the relief of Asthma and Hay Fever symptoms in 
which they have so much confidence that they will send by mail a regular $1.25 
bottle to anyone who will write for it. Use it according to directions on label 
and after you are completely satisfied, pay only $1.25. If not satisfied, you owe 
nothing but a report. Send your name and address today, stating which symptoms 


‘you have. 
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When favorable replies are received as a result of the publication 
of said advertisement, a letter is transmitted by means of the United 
States mails to the prospective purchaser by respondent, Lewman A. 
Lane, advising that a bottle of Asthma Treatment is being sent to- 
gether with a package of tablets which are stated to be an important 
part of this treatment for so-called uncomplicated Asthma, and that 
the medicines are to be paid for after trial by the prospective purchaser. 
This letter also states, among other things: 

It is contended by physicians that where Bronchitis is present, medicines must 
be taken for that particular condition, and that is why I have two preparations; 
one D. J. Lane’s Elixir which I send to people who have this Bronchial complica- 
tion. You understand the Asthma Treatment is intended for plain uncomplicated 
Asthma. For Bronchial or wet Asthma you should also have the Elixir to take 
with the Wet Treatment. 

If a desire for the hay-fever treatment is indicated, the Asthma 
treatment, the tablets and a tube of nasal ointment are sent. 

Par. 4. Likewise in the course and conduct of his said business, re- 
spondent, Lewman A. Lane, has disseminated and is now dissemina- 
ting, and has caused, and is now causing the dissemination of, false ad- 
vertisements concerning his said preparations by the United States 
mails, and by various other means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act; and respondent has 
also disseminated and is now disseminating, and has caused and is now 
causing the dissemination of false advertisements concerning his prep- 
arations by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparations in commerce as “commerce” is defined in the Federal 
Trade Commission Act. Among and typical of the false, misleading, 
and deceptive statements and representations contained in said false 
advertisements disseminated and caused to be disseminated, as above 
set forth, by the United States mails and in circulars and other adver- 
tising media, are the following: 

The Asthma Treatment which I am sending you today is intended to bring 
into the system those ingredients, generally recognized to be effective in treating 
and controlling what are known as paroxysms of Asthma, paroxysms being the 
attack which results in wheezing and shortness of breath * * *, It is econ- 
tended by physicians that where Bronchitis is present, medicines must be taken 
for that particular condition; that is why I have two preparations; one, D. J. 
Lane’s Elixir which I send to people who have this Bronchial complication. You 
understand, the Asthma Treatment is intended for plain uncomplicated Asthma. 
For Bronchial or wet Asthma you should also have the Elixir to take with the 
Asthma Treatment * * *, If you have this Bronchial complication and 


you will know whether or not you cough and spit up phlegm, then in my opinion, 
you should send for a bottle of my Elixir to take at the same time that you 
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take the Asthma medicine. I want you to be sure and understand that if you 
have this Bronchial complication the Asthma Treatment alone will not be 
sufficient. In fact, I do not want you to take the Asthma medicine, if you have 
any symptoms of Bronchitis. I would much rather send you the postage for. 
the return of the other medicine than have you use it if this other condition is 
present. I feel you should have my explanation between the difference of un- 
complicated Asthma and Bronchitis Asthma. I also feel that you realize the 
importance of having a Bronchial medicine if the symptoms of Bronchitis are 
present. 

You realize that in correcting an asthmatic condition always considered stub- 
born, one bottle of medicine cannot produce the desired result. It can bring 
relief, and may even in a few cases bring almost miraculous freedom from dis- 
comfort, but to do all that you hope for, the treatment should be carried on. 
persistently, without interruption, following directions carefully. 

Some few people report no improvement whatever from the first bottle. These 
are hard to account for, but everyone does not respond alike to treatment. I 
am of the opinion that it is not the fault of the medicine but is due generally 
to some other cause or complication that retards the action of the medicine 
taken. You, no doubt, know of some of your friends who have been ill with 
exactly the same disease. They both take the same treatment. One will be 
well in a few days, while the other recovers more slowly. It is not the fault 
of the medicine that the second patient is not well as quickly as the first, but 
it is due to some other cause or derangement in the second person’s constitution. 

I have been sending my medicine all over the country for the past thirty years. 
In that time I have corresponded with hundreds of thousands of sufferers. It 
has been my observation and conviction that most troubles will yield when the 
right medicines are used. Now if the medicine you have taken did not help 
you, I would say you must have some bronchial complication with your other 
trouble. If you have, as I told you in my first letter, you cannot expect relief 
from the asthma treatment alone. 

A complicated case requires the bronchial elixir as well as the asthma treat- 
ment, and both should do the work if used as directed. 

The asthma treatment was sent you for shortness of breath. This is what 
is known as a symptom of true asthma. The bronchial elixir I speak of is for 
bronchial irritations. You will realize I know, why I am so insistent that my 
customers should use both medicines for the double trouble. Medicine must be 
taken to combat both. That, in my opinion, is the.only way to get rid of them. 

My combined treatment brings results in so many cases where the single treat- 
ment has not been successful. That is why I offered to send the bronchial 
elixir to you in my first letter. I do not blame you for not sending for it, but 
neither do I want you to blame my medicine if you have not had the results you 
expected. The single treatment is intended for and is sufficient for many cases, 
but a great number of men and women have the bronchial complications and 
do not realize it. If you have not been helped I am of the firm conviction that 
you have bronchial trouble and that you need the bronchial elixir as well as the 
asthma treatment. 

If it were possible for you to see and talk with some of these customers of mine 
who have used my medicines and have written me that they were freed from 
their troubles by my combined treatment, you would be convinced of their value 
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and be more than anxious to continue until you experienced the same freedom 
from bronchial asthma. 

Hay Fever is a very peculiar and frequently quite a stubborn disease to cor- 
rect. I fully believe that I have the medicine that should help you although in 
all fairness, I must tell you that most people require more than one bottle. This 
is only natural to expect as the symptoms of the disease vary with different 
individuals. I am sure that you appreciate that fact. ‘ 

From the above you can readily see that Asthma is a word used to describe 
some derangement of the nervous system that affects the bronchial tubes, caus-" 
ing them to contract, thereby shutting off the sufferer of air, resulting in wheezing 
and shortness of breath. 

After relief is obtained, continuance with the medicines for a few days will 
do no harm. In fact, many of my customers say they continue after relief is 
secured just as‘a precaution against return of the paroxysms. Such action I 
heartily commend as being practical and good sense. 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others of similar import but not specifically 
set out herein, respondent, Lewman A. Lane, represents that the 
use of his said preparations, singly or in combination, will cure 
asthma and hay fever and will fully alleviate all of the symptoms 
of asthma and hay fever; that there is a distinction between so-called 
uncomplicated asthma and bronchial asthma and that the ordinary 
lay person can distinguish this difference and determine which of the 
medicines is indicated; that asthma is a derangement of the nervous 
system which affects the bronchial tubes; that all of said preparations 
are harmless and may be taken by all persons without ill effects and 
that this respondent has been selling said preparations all over the 
country for thirty years. , 

Par. 6. The foregoing statements and representations are false, 
misleading, and deceptive. In truth and in fact, said preparations, 
used singly or in any combination, will not cure asthma or hay 
fever nor will they, however used, fully alleviate all of the symptoms 
of asthma or hay fever. . These preparations, individually or collec- 
tively, cannot be truthfully characterized as an asthma treatment 
since they have no prolonged effects upon the cause of, the natural 
history of or the symptoms of, asthma. The effects are temporary 
and tend only to ameliorate some, but not all, of the symptoms of 
asthma during the time the drugs are taken. The said preparations 
do not constitute a competent or effective treatment for hay fever. 
The distinction set out in the advertising between so-called uncom- 
plicated asthma and bronchial asthma is not in accordance with the 
facts and it is not possible for a lay person, by means of the informa- 
tion set out in the advertisements, to draw any proper distinction or 
to determine which of the medicines is indicated. There is no scien- 
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tific basis for the claim that asthma is a derangement of the nervous 
system which affects the bronchial tubes. The preparations known as 
D, J. Lane’s Treatment, Special Tablets, and Nasal Ointment are 
not harmless and their use may be dangerous to the health of certain 
individuals. Respondent has not been selling said preparations for 
30 years but only since about 1941, 

Par. 7. All of the aforesaid advertisements constitute false adver- 
tisements for the further reason that they fail to reveal facts material 
in the light of the representations or material with respect to the con- 
sequences which may result from the use of the preparations D. J. 
Lane’s Treatment, Special Tablets, and Nasal Ointment, under the 
conditions prescribed in said advertisements or under such conditions 
as are customary and usual. In truth and in fact, the preparation 
D. J. Lane’s Treatment contains sufficient quantities of the drug 
potassium iodide so as to cause, under certain conditions, serious 
injury to the health of the user. This preparation should not be 
used by persons suffering from goiter or tuberculosis, in either the 
active, or arrested stage. In cases of goiter this drug tends to convert 
a benign adenoma into a toxic adenoma. In cases of arrested tuber- 
culosis, the tendency is to dissolve the fibrous tissues about the healed 
lesions and thereby to reactivate the tubercular process. In cases of 
active tuberculosis, the drug tends to prevent or retard the healing 
process. The use of said preparation may also cause a skin rash. 
The preparations, Special Tablets, and Nasal Ointment contain the 
drug ephedrine in sufficient quantities so as to be potentially dangerous 
when taken as directed. Continued use may cause nervousness and 
these preparations should not be used by persons with high blood 
pressure, heart disease, diabetes, or thyroid trouble. To do so may be 
injurious to health. 

Par. 8. The use by the respondents of the foregoing false, mis- 
leading, and deceptive statements and representations has had and 
now has the tendency and capacity to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true and 
that all of said preparations may be taken and used under all circum- 
stances and conditions without ill effects, and into the purchase of said 
preparations because of such erroneous and mistaken belief. 

Par. 9. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Rerort, Frnpines as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 24, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging said respondents with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of that act. After the filing by respondents of their 
joint answer to such complaint, testimony, and other evidence in sup- 
port of and in opposition to the allegations of the complaint were in- 
troduced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly 
recorded in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
complaint, the answer thereto, testimony, and other evidence, the 
recommended decision of the trial examiner and exceptions thereto ~ 
filed by counsel in support of the complaint, and brief of counsel in 
support of the complaint (no brief having been filed on behalf of the 
respondents and oral argument not having been requested) ; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParagrapH 1. The respondent, Lewman A. Lane, is an individual 
trading and doing business as D. J. Lane Co. with his place of business 
located at St. Marys, Kans. Respondent, Lane, is engaged in the sale 
and distribution of a number of medicinal preparations intended for 
use in the treatment of asthma and hay fever and designated respec- 
tively as “D. J. Lane’s Treatment,” “D. J. Lane’s Special Elixir,” 
“Special Tablets,” and “Nasal Ointment.” These preparations are 
shipped and transported by respondent, Lane, from his place of busi- 
ness in St. Marys, Kans., to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent, Lane, maintains, and at all times mentioned herein has 
maintained, a course of trade in commerce in said preparations among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 2. The respondent, Frank E. Whalen, is an individual engaged 
in the advertising business with his office and principal place of busi- 
ness located in the Land Bank Building, 15 West Tenth Street, Kansas 
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City, Mo. Respondent, Whalen, is the advertising agent for the re- 
spondent, Lewman A. Lane, and as such advertising agent he prepares 
and assists in the preparation of newspaper, periodical, and other 
advertising material for the said Lewman A. Lane and places such 
advertising material with various newspapers and periodicals for 
publication. 

Par. 3. In the course and conduct of their respective businesses, 
and in an effort to obtain purchasers of respondent Lane’s prepara- 
tions, the respondents have disseminated and have caused the dissemi- 
nation, through the United States mails and by various other means 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, of a great many advertisements concerning said preparations. 
Typical of such advertisements disseminated chiefly by means of ad- 
vertisements inserted in newspapers and other periodicals are the 
following: 


ASTHMA AND HAY FEVER TREATMENT ON FREE TRIAL 


Sr. Mary’s, Kans.—D. J. Lane Company, 122 Lane Building, St. Mary’s, Kans., 
manufactures a medicine for the relief of Asthma and Hay Fever symptoms in 
which they have so much confidence that they will send by mail a regular $1.25 
bottle to anyone who will write for it. Use it according to directions on label 
and after you are completely satisfied, pay only $1.25. If not satisfied, you owe 
nothing but a report. Send your name and address today, stating which symp- 
toms you have (Com. Ex. 7-F). 

ASTHMA 
Hay Fever Symptoms 
RELIEVED or No Pay! 


We will send any sufferer a $1.25 bottle of LANE’S TREATMENT by mail on 
FREE TRIAL. Use as directed on label—when satisfied send $1.25 in payment. 
If not—report cancels charge. Write today stating trouble. D. J. Lane Com- 
pany, 122 Lane Bldg., St. Marys, Kans (Com. Hx. 10-k). 

Par. 4. Upon receipt of a request for the preparation so advertised 
as a treatment for asthma, a form letter is transmitted by respondent, 
Lane, to the prospective purchaser by means of the United States 
mails, advising such prospective purchaser that a bottle of “Asthma 
Treatment” is being sent. This letter further informs the prospective 
purchaser that a package of tablets, which are stated to be an im- 
portant part of the treatment for so-called “uncomplicated” asthma, 
is also being included, and that the medicines are to be paid for after 
a trial. This letter in addition states, among other things, the 
following: 


From the above you can readily see that Asthma is a word used to describe 
some derangement of the nervous system that affects the bronchial tubes, causing 
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them to contract, thereby shutting off the supply of air, resulting in wheezing 
and shortness of breath. Nearly every physician considers the trouble con- 
stitutional and advises internal treatment to relieve the discomfort caused by the 
attack. The treatment which is being sent you today is intended to bring into 
the system those ingredients generally recognized to be effective in treating 
what are known as Paroxysms of Asthma, said Paroxysms being the attack 
which results in the wheezing and shortness of breath. 

This is most important. If you will again read the above description of Asthma, 
you will find the Encyclopedia further states: “Asthma is frequently associated 
with some form of chest complaint, more particularly Bronchitis; and hence, 
the term Bronchitis Asthma.’ Physicians state that Bronchitis is recognized 
as an inflammation of the mucous membrane lining the bronchial tubes. A con- 
dition that manifests itself in coughing, wheezing and the raising of phlegm— 
usually worse in damp weather than in dry weather. For this condition physi- 
cians advise a medicine to soothe and aid nature in healing the inflamed mem- 
branes. It is contended by physicians that where Bronchitis is present, medi- 
cines should be taken to relieve the symptoms of that particular condition. 
That is why we have D. J. Lane’s Special Hlixir, which is sent to people who have 
this bronchial symptom. You understand, the Asthma Treatment mailed you 
today is only intended to relieve the paroxysms of plain or dry Asthma. For the 
symptoms of Bronchial or wet Asthma you should also have this Special Hlixir 
to take at the same time you take the medicine for the paroxysms of Asthma 
(Com. Hx. 11-g). : 

We hope we have been able to make our proposition clear in this letter. It is not 
our intention to attempt to prescribe medicines for you. However, in justice 
to you and to ourselves, we feel you should have our opinion of the difference 
between plain or dry Asthma and Bronchitis or wet Asthma. We also feel that 
you should realize the importance of having a Bronchial medicine if the symp- 
toms of Bronchitis are present (Com. Bix. 11-¢). 


In another such letter, which is later sent to the prospective pur- 
chaser if he does not order the Special Elixir in accordance with the 
suggestions made in the first letter, are the following, among other 
statements: 


Most people using these medicines have wisely bought two packages at a time, 
which gives a continuation of use toward the desired goal of happiness. This 
eliminates the peril of any possible set-back resulting from an interruption in the 
course of treatment, and gives you a sufficient supply to last for some time. 
Many sufferers of asthmatic paroxysms have found the two packages sufficient 
for their purpose (Com. Ex. 11-h). ? 

You should be able easily to judge the need of the elixir. The medicine you 
are now using was sent to you to relieve shortness of breath, gasping for air, and 
wheezing. These are known as symptoms of plain or dry asthma. If you have 
only these Symptoms, you need not concern yourself with the bronchical elixir. 
On the other hand, if you cough considerably, detect a discharge from the throat 
or nose and have other bronchial symptoms, you should obtain a bottle of the 
elixir and use it faithfully in connection with the medicine you now have. Most 
people suffering from asthma either have or develop eventually these annoying 
bronchial symptoms (Com, 11-h). 
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Why not give the Bronchial Elixir a trial? Use it at the same time you are 
taking the asthma medicine and see if the two of them, used together, will bring 
the relief you seek. We have had such glowing reports from our customers that 
use both medicines that we feel we should urge everyone to try them together 
(Com. Ex. 11—-h). 


In still other such letters, which are later sent to the prospective pur- 
chaser who has still failed to respond to the previous solicitations, are 
statements of which the following are typical: 

The facts are these—there should be symptomatic relief for every sufferer if 
the right medicines are used. Letters received every day from satisfied customers 
prove that these were the right medicines for them. Many write Lane’s treat- 
ment alone relieved them of their asthma paroxysms. Others state the bronchial 
elixir alone relieved their bronchial irritations and others declare the two medi- 
cines taken together were what they used. From these facts we believe the two 
medicines should be tried by you. ; 

If the medicine sent you reduced your paroxysms, then by all means send for 
more. We do not and you do not expect a single package to relieve every symptom, 
but we do hope for such relief when the medicine is continued. If Lane’s treat- 
ment alone did not relieve you, send for one more package of this fine medicine and 
a bottle of the bronchial elixir for you to use at the same time (Com. Ex. 11-i). 

After relief is obtained, continuing with the medicines for a few days will do 
no harm. In fact, many customers say they continue after relief is secured just 
as a precaution against a return of the paroxysms. Such action is heartily com- 
mended as being practical and good sense (Com. Hx. 11-1). 

Par. 5. Through the use of the foregoing statements and representa- 
tions and many others similar thereto the respondents represent (1) 
that the use of the preparations sold by respondent, Lewman A. Lane, 
either alone or in combination, will cure asthma and hay fever and will 
fully alleviate all of the symptoms of these conditions, (2) that there is 
a difference between so-called “uncomplicated” or dry asthma and 
“bronchial” or wet asthma, and that the ordinary lay individual can 
distinguish between the two and thus determine which of the medicines 
advertised is indicated, (3) that asthma is a derangement of the nerv- 
ous system which affects the bronchial tubes, and (4) that all of said 
preparations are safe and harmless and may be taken indiscriminately 
by all persons without ill effects. 

Par. 6. The formulas of the aforesaid preparations are as follows: 


D. J. Lane’s Treatment (per ounce) 


Potassium Iodide ~----~- 20 grains | Sandalwood__--------_-__-- 15 grains 
Sac Palmetto Green____ 60 grains | Grindelia________-_--------- 25 grains 
Fresh Corn Silk_------- 60:graine |) Stllingia: = 5322s ee 38 grains 
PAT CONO Ee ase Fe 8 percent 


(Com. Ex. 1-k) 
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D. J. Lane’s Special Elixir (per ounce) 


Fl. Ex. Euphorbium____-_ 24 min. | Tr. Gelsemium Green__-_ 32 min. 
Fl. Hx. Lobelia Herb__---~_ 12 min. | Passiflora Green_-_----~~-- 30 grains 
Sanguingtiaes=--—=—a=ee= 4min: | @hlorotorm=2222-222-—2= 4 min. 
Ft. Ex. Stillingia Dry_--__ 20 min. | Menthol Syn___-=------ . 8/100 grain 
Herbaesautdee === IMI. CG Ulacol sae a = pace ee 2 grains 
Ii COnUls se ee eee 14 percent 

(Com. Ex. 1-1) 


Special Tablets 


Each tablet contains one-quarter grain of Ephedrine Sulphate. (Com. Ex. 1-i). 
Nasal Ointment (per pound) 


820 grains Benzocaine. 350 grains Lanolin Anhyd. 
4 grains Hydrastine Hcl. Y% ounce Olive Oil. 
70 grains Ephedrine Alkaloid. 1334 ounces Petrolatum. 


(Com. Ex. 1-j) 


Par.7. According to the medical testimony in the record, asthma is a 
condition of the bronchi characterized by edema of the tubes and 
spasms of the circular muscular fibre surrounding the tubes, producing 
periodical attacks of difficult breathing, accompanied by wheezing and 
coughing. It is not, as the respondents represent, a derangement of the 
nervous system which affects the bronchial tubes. The symptoms of 
asthma are due in large measure to the presence in the small bronchi of 
tissue plugs or strings of mucus. One of the ingredients in respondent 
Lane’s Asthma Treatment is Potassium Iodide and this ingredient 
tends to liquefy mucus, thus enabling the user to cough up the mucus 
and expectorate it with less difficulty and in this way obtain a measure 
of temporary relief. This, however, is the primary, if not the only 
therapeutic value of either the Asthma Treatment or the Special Elixir, 
and said preparations do not either separately or in combination con- 
stitute a cure for asthma and they are not an effective treatment for the 
condition except insofar as they afford temporary symptomatic relief 
during the time the preparations are being taken. 

There may be a number of causes of the symptoms of bronchial 
asthma such as tumors in the bronchial tubes, obstructions of the tubes 
caused by a foreign body, chronic heart disease, and others. In order 
for the cause of an asthmatic condition to be determined it is neces- 
sary for the sufferer to undergo a thorough physical examination by 
a qualified physician. A lay person would not be able to determine, 


for example, whether difficult breathing was caused by heart trouble 
or asthma. 
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The record discloses that the distinction set out in the respondents’ 
advertising between so-called “uncomplicated” asthma and “bronchial” 
asthma is without foundation from a medical standpoint, and there 
are no such expressions known to the medical profession as “dry” 
asthma or “wet” asthma. It is not possible for a lay person, by means 
of the information set out in the respondents’ advertising material, 
to draw any proper distinction between one asthmatic condition and 
another or to determine which of respondent Lane’s preparations 
may be indicated. 

The manifestations of hay fever are itching of the nose, itching and 
redness of the eyes, a watery discharge from the eyes and nose, nasal 
blocking, and sneezing. The evidence is that through proper manage- 
ment both seasonal hay fever and chronic perennial hay fever may be 
arrested, but the medical witnesses testified, and on the basis of such 
testimony the Commission finds, that none of respondent Lane’s prep- 
arations will either cure hay fever or alleviate the symptoms thereof. 

Par. 8. The Commission further finds that, contrary to representa- 
tions made in the respondents’ advertisements, three of respondent 
Lane’s preparations are not in all cases safe or harmless. The prep- 
arations designated “Special Tablets” and “Nasal Ointment?’ each 
contain the drug ephedrine, which, while not considered a poisonous 
drug, does produce toxic symptoms of poisoning when given in over- 
doses. When given in customary doses the drug ephedrine stimulates 
the nervous system and raises the blood pressure. It must be pre- 
scribed with caution in cases of allergic asthma, and elderly persons 
with a suspicion of hardening of the arteries or high blood pressure, 
and individuals with chronic kidney trouble, should not take ephedrine 
at all. In addition to ephedrine, the preparation “Nasal Ointment” 
also contains the drug benzocaine, which has an effect similar to 
cocaine or novocain in producing local anesthesia. 

Because of its potassium iodide content the preparation “D. J. 
Lane’s Treatment” is likely to be harmful to those having goitre or 
tuberculosis in either the active or the arrested stage. In cases of 
goitre the tendency of potassium iodide is to convert a benign adenoma 
into a toxic adenoma. In cases of arrested tuberculosis the tendency of 
the drug is to dissolve the fibrous tissues about the healed lesions and 
thereby reactivate the tubercular process, and in the case of active 
tuberculosis potassium iodide tends to prevent or retard the healing 
process. 

Par. 9. The Commission finds, therefore, that the representations 
made by the respondents with respect to the preparations “D. J. Lane’s 
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Treatment,” “D. J. Lane’s Special Elixir,” “Special Tablets,” and 
“Nasal Ointment,” as set forth in paragraphs 3 and 4 hereof are false, 
erroneous, and misleading, and constitute false advertisements. 

Par. 10. The complaint herein charged also that the respondents’ 
advertisements concerning the preparations “D. J. Lane’s Treatment,” 
“Special Tablets,” and “Nasal Ointment” constitute false advertise- 
ments for the further reason that they fail to affirmatively reveal the 
facts as to the potential dangers of said preparations because of their 
potassium, iodide and ephedrine contents. While these preparations 
are not safe and harmless for all individuals, as the Commission has 
found, the Commission is not in a position to determine on the basis 
of the information presently before it that the potential dangers of 
said preparations are of sufficient seriousness to justify a requirement 
that the respondents make an affirmative disclosure of all the facts 
in their advertisements. 

Par. 11. The use by the respondents of the false advertisements 
herein referred to has the tendency and capacity to mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that said preparations possess therapeutic values — 
which they do not in fact possess and into the erroneous and mis- 
taken belief that said preparations are in all cases safe and harmless 
when such is not the fact. As a result of the erroneous and mistaken 
belief so engendered a substantial portion of the public has purchased 
large quantities of these preparations. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the joint answer of re- 
spondents, testimony, and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, the 
recommended decision of the trial examiner and exceptions thereto 
filed by counsel in support of the complaint, and brief of counsel in 
support of the complaint (no brief having been filed on behalf of the 
respondents and oral argument not having been requested) ; and the 
Commission having made its findings as to the facts and its conclu- 
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sion that the respondents have violated the provisions of the Federal 
Trade Commission Act: 


It ts ordered, That the respondent, Lewman A. Lane, individually, 


and trading as D. J. Lane Co., or trading under any other name, and 


the respondent, Frank E. Whalen, an individual, and respondents’ 
agents, representatives, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
or distribution of the medicinal preparations designated “D. J. Lane’s 
pe Me “D. J. Lane’s Special Elixir,” “Special Tablets,” and 

Nasal Ointment,” or any preparations of substantially similar com- 
positions or possessing substantially similar properties, do forthwith 
cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails, or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That said preparations, either separately or in combination, 
constitute cures or remedies for asthma or hay fever; or that said 
preparations possess any therapeutic value in the treatment of asthma 
or hay fever except insofar as they may afford temporary relief from 
the paroxysms of asthma. 

(0) That there is a distinction between “uncomplicated” asthma 
and “bronchial” asthma; or that it is possible for a lay individual 
suffering from an asthmatic condition to determine from his symp- 
toms or otherwise which of respondents’ preparations is indicated. 

(c) That asthma is a derangement of the nervous system which 
affects the bronchial tubes. 

(d) That the preparations designated “D. J. Lane’s Treatment,” 
“Special Tablets,” and “Nasal Ointment,” or any similar prepara- 
tions containing comparable quantities of potassium iodide or ephed- 
rine, are safe or harmless for all individuals. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase of said preparations in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement contains any representation prohibited in para- 
graph 1 hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


SUPERIOR PRODUCTS CO., DOING BUSINESS AS 
S-P LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5188. Complaint, July 14, 1944—Decision, Mar. 4, 1948 


Where a corporation engaged in the interstate sale and distribution of cosmetics, 
drugs, sundries, and household supplies, including its “Trio 3-Purpose Cream,” 
to jobbers and dealers— 

Falsely represented through display of said designation, followed by the words 
“Cold,” “Cleansing,” and “Texture,” or by the words “Cold-Cleansing-Tissue,” 
directly and by implication, that its said preparation nourished the tissues 
of the skin and improved its texture; 

With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that said representations were true and 
thereby into the purchase of substantial quantities of said product; and with 
effect, through distribution of said advertising matter in the form of catalogs 
or price lists, of placing in the hands of dealers and distributors means for 
deceiving purchasers as to the results to be obtained from use of said 
preparation : 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices in commerce. 


In said proceeding in which the Commission charged respondents, among other 
things, with false advertising with respect to a “bleach cream” offered by it, 
in that it failed to reveal facts which were material in the light of the repre- 
sentations made in its said advertisements, and with respect to consequences 
which might result from the use of the preparation under prescribed or cus- 
tomary conditions due to the fact that it contained about 5 percent of am- 
moniated mercury and should not be applied to an area larger than the face 
and neck at any one time; that too frequent use and use over excessive 
periods should be avoided; that adequate rest periods between treatments 
should be observed ; that it should not be used where the skin is cut or broken; 
and that a proper patch test should be made in all cases to determine whether 
the patient is allergic or sensitive thereto: 

The Commission made no findings with respect to said charges since it had re- 
cently administratively determined that when such a preparation does not 
contain in excess of 5 percent of ammoniated mercury, it will not seek to 
require the disclosure in advertising of dangers which may result from the 


use of such preparation, unless scientific information becomes more specific 
as to substantial injury therefrom.* 


Before Ur. John W. Addison, trial examiner. 
Mr. Joseph Callaway for the Commission. 
Mr. Thomas G. Murnane, of Dallas, Tex., for respondent. 


1 Statement released as of Sept. 2, 1947. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Superior Prod- 
ucts Co., a corporation, doing business as S-P Laboratories, herein- 
after referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Superior Products Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Texas, and is doing business as S—P Laboratories, with its principal 
place of business at 2200 South Lamar Street, Dallas, Tex. 

Par. 2. Respondent is now, and for more than 2 years last 
past has been, engaged in the manufacture, sale, and distribution of 
certain cosmetic and medicinal products, including certain prepara- 
tions designated as Sue Preé Trio 3-Purpose Cream and Sue Preé 
Bleach Cream which are sold to retail stores that in turn sell direct 
- to the ultimate purchasers. 

In the course and conduct of its business, the respondent causes 
said preparations, when sold, to be transported from its place of busi- 
ness in the State of Texas to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparations in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its business, respondent has 
disseminated and is now disseminating, and has caused and is now 
causing the dissemination of false advertisements concerning its said 
preparations by United States mails and by various other means in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act, and respondent has also disseminated and is now disseminating 
and has caused and is now causing the dissemination of false adver- 
tisements concerning its said preparations by various means for the 
purpose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of said preparations in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements, dissemi- 
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nated and caused to be disseminated as aforesaid by the United States 
mails and by means of catalogs are the following: 


Sue Preé 
Presents 
BLEACH CREAM 
An aid to Beauty 


TRIO 
8 Purpose Cream 
. Cold 
. Cleansing 
. Texture 


Immediately following the last-mentioned advertisement in said 
catalog is a pictorial representation of two different sized jars of cream 
with the identical wording on each, to-wit: 


TRIO 
3 Purpose Cream 
by 
Sue Preé 
Cold Cleansing Tissue 


Par. 4. Through the use of the foregoing statements and representa- 
tions, respondent has represented and is now representing, directly or 
by implication, that the preparation designated as Trio 3 Purpose 
Cream nourishes the tissues and improves the texture of the skin. 

Par. 5. The foregoing representations are false, misleading and 
deceptive. In truth and in fact respondent’s said Trio 3 Purpose 
Cream does not nourish the tissues or improve the texture of the skin. 

Par. 6. The advertisement of respondent’s bleach cream constitutes 
a false advertisement for the reason that it fails to reveal facts material 
in the light of the representations made therein and material with 
respect to consequences which may result from the use of the prepara- 
tion to which the advertisement relates under the conditions prescribed 
in the advertisement or under such conditions as are customary or 
usual. The said preparation contains approximately 5 percent am- 
moniated mercury and should not be applied to an area of skin larger 
than the face or neck at any one time. Too frequent applications and 
use over excessive periods of time should be avoided. Adequate rest 
periods between series of treatments should be observed. The prepara- 
tion should not be used where the skin is cut or broken. In all cases a 
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proper patch test should be made to determine whether the patient 
is allergic or sensitive to the preparation. 

Par. 7. By the distribution of its catalog and other advertising 
matter, respondent supplies to and places in the hands of dealers 
selling its said preparations a means and instrumentality by and 
through which such dealers may mislead and deceive the purchasers as 
to the effect of, and the results to be obtained from the use of said 
preparations. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated and 
caused to be disseminated as aforesaid, has had and now has the 
tendency and capacity to and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true and that 
Sue Pree Bleach Cream may be used without ill effects, and into the 
purchase of substantial quantities of said preparations, because of 
such erroneous and mistaken belief. 

Par. 9. The aforesaid acts and practices of the respondent, be herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FrInprnes As TO THE Facts, AnD ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 14, 1944, issued and subse- 
quently served its complaint in this proceeding upon respondent, 
Superior Products Co., a corporation, charging it with the use of un- 
fair and deceptive acts and practices in commerce in, violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of the respondent’s answer thereto, testimony, and other evidence 
in support of and in opposition to the allegations of said complaint 
were introduced before an examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding came on for final hearing before the Commission on 
the complaint, answer, testimony, and other evidence, report of the 
trial examiner and exceptions thereto, and briefs of counsel (oral argu- 
ment not having been requested) ; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


° 


610 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44¥F.T.C. 
FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Superior Products Co., is a corporation 
organized and existing under the laws of the State of Texas, with its 
office and principal place of business at 2200 South Lamar Street, 
Dallas, Tex. It also does business under the trade name “S—P Labora- 
tories” and is engaged in the sale and distribution to jobbers and dealers 
of a general line of cosmetics, drugs, sundries, and household supplies. 

Par. 2. In the course and conduct of its said business, respondent 
causes its products, when sold, to be transported from its place of 
business in the State of Texas to the purchasers thereof at their points 
of location in various other States of the United States, and maintains, 
and at all times mentioned herein has maintained, a course of trade in 
said preparations in commerce among and between various States of 
the United States. 

Par. 3. In carrying on its said business, respondent has dissemi- 
nated, and has caused the dissemination of, false advertisements con- 
cerning its preparation “Trio 3-Purpose Cream” by means of the 
United States mails and by various other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act; and respond- 
ent has also disseminated, and has caused the dissemination of, false 
advertisements concerning its said preparation, by various means, for 
the purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of such preparation in commerce, as “commerce” 
is defined in the Federal Trade Commission Act. The false, mis- 
leading, and deceptive statements and representations contained in 
said false advertisements disseminated and caused to be disseminated, 
as aforesaid, by the United States mails, through the distribution of 
catalogs or price,lists, are as follows: 


TRIO 
8-Purpose Cream 
Cold . 
Cleansing 
Texture 


As a part of the advertisement in said catalog is a pictorial repre- 
sentation of two jars of cream, each bearing the wording: 


TRIO 
3-Purpose Cream 
CREAM 
by 
Sue Preé 
Cold-Cleansing-Tissue 
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Par. 4. Through the use of the foregoing statements and representa- 
tions, respondent represents, directly and by implication, that its 
preparation “Trio 3-Purpose Cream” nourishes the tissues of the skin 
and improves the texture of the skin. These representations are false, 
misleading, and deceptive. Respondent’s “Trio 3-Purpose Cream” is 
composed of white mineral oil, water, beeswax, petrolatum, borax, and 
perfume oil, and it will not, in truth and in fact, nourish the tissues 
of the skin or improve the texture of the skin. 

Par. 5. The use by respondent of said false, deceptive, and mislead- 
ing statements and representations disseminated and caused to be dis- 
seminated, as aforesaid, has had, and has, the capacity and tendency 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and repre- 
sentations concerning its “Trio 3-Purpose Cream” are true, and into 
the purchase of substantial quantities of said preparation, because of 
said erroneous and mistaken belief; and further, by the distribution 
of said advertising matter to dealers and distributors, respondent sup- 
plies to and places in the hands of said dealers and distributors a means 
and instrumentality by and through which they may mislead and 
deceive purchasers as to the effect of, and the results to be obtained 
from, the use of said preparation. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meansng of the Fed- 
eral Trade Commission Act. 

No findings of fact have been made pursyea to the charges in the 
complaint concerning a “bleach cream” containing 5 percent ammo- 
niated mercury because the Commission has recently administratively 
determined that when such a preparation does not contain in excess 
of 5 percent ammoniated mercury it will not seek to require the dis- 
closure in advertising of dangers which may result from the use of 
such preparation, unless scientific information becomes more specific 
as to substantial injury therefrom. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony, and other evidence taken before an examiner of the 

‘ 
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Commission theretofore duly designated by it, report of the trial 
examiner and exceptions thereto, and the briefs of counsel, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act: 

It ts ordered, That respondent, Superior Products Co., trading as 
S-P Laboratories or under any other name, its officers, representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distri- 
bution of its “Trio 8-Purpose Cream,” or any product of substantially 
similar composition or possessing. substantially similar properties, 
whether sold under the same name or any other name, do forthwith 
cease and desist from: . 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference, that its said prepara- 
tion will nourish the tissues of the skin or that it will in any way im- 
prove the texture of the skin. 

2. Disseminating or causing to be disseminated, by any means, any 
advertisement for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in paragraph 1 above. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MarTrer oF 


NATHANIEL COLBERT, FORMERLY KNOWN AS NATHAN- 
IEL GOLDBERG, TRADING AS NORTH EASTERN RADIO 
CO. AND AS MIDWEST RADIO SERVICE CoO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5127. Complaint, Feb. 4, 1944—Decision, Mar. 8, 1948 


Where a large business concern, which was established under a trade name includ- 
ing the words “Midwest Radio” some 25 years ago, since which time it had 
advertised and sold radios extensively in the United States under the name 
“Midwest” ; and had become well and favorably known to a substantial por- 
tion of the radio purchasing public in the United States; and thereafter an 
individual, who had been associated with it as service manager of its place 
of business in New York City, and became its authorized service representa- 
tive in said city in June 1938, when it closed its New York place of business, 
at about which time he began the operation of his own business— 

(a) Adopted, as one of his two trade names, one which included the words ‘“‘Mid- 
west Radio Service,” and continued to make use thereof after the complete 
severance of relations between him and the aforesaid concern some 2 years 
later, and featured the words in his trade name and in much of his adver- 
tising, and represented thereby that he was connected with aforesaid cor- 
poration and that the radios and radio parts sold by him were its products; 
notwithstanding the fact that since said severance of relations he had had no 
connection with said corporation or its products; and 

(6) Represented through letters, circulars, folders, and other advertising ma- 
terial and advertisements in periodicals, telephone directories, and other 
publications, that he was a radio engineer, had radio engineers in his employ, 
and maintained a radio laboratory ; the facts being, that while he had certain 
testing equipment in his place of business, he did not maintain a laboratory, 
and neither he nor any of his employees was a radio engineer ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to his identity and business status, and his 
products, and thereby to cause it to purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 

In said proceeding in which the complaint also charged that respondent falsely 
and misleadingly represented that his prices were factory or manufacturer’s 
prices, and that the repaired radios sold by him were factory rebuilt radios, 
and would give new radio performance, the Commission was of the opinion 
and found that such additional charges were not sustained by the evidence. 


Before Mr. W. W. Sheppard, trial examiner. 


Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Abraham J. Halprin, of New York City, for respondent. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act the Federal 
Trade Commission, having reason to believe that Nathaniel Gold- 
berg, an individual trading as North Eastern Radio Co. and Midwest 
Radio Service Co., hereinafter referred to as respondent, has violated 
the provisions of said act and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in this respect as follows: 

ParacrarH 1. Respondent, Nathaniel Goldberg, is an individual 
trading and doing business as North Eastern Radio Co. with his office 
and place of business located at 799 Broadway, New York, N. Y., and 
also trading and doing business as Midwest Radio Service Co. located 
at 80 East Eleventh Street, New York, N. Y. 

Par. 2. The respondent is now and for more than 2 years last past 
has been engaged in the sale and distribution of radios and radio parts 
in commerce among and between the various States of the United 
States and in the District of Columbia. Respondent causes said radios 
and radio parts, when sold, to be transported from his aforesaid places 
of business in the State of New York to purchasers at their respective 
points of location in various other States of the United States other 
than in the State of New York and in the District of Columbia. 
There is now and has been for more than 2 years last past a course 
of trade by respondent in such merchandise in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his aforesaid business and 
for the purpose of inducing the purchase of his radios and radio parts 
the respondent has circulated and is now circulating among prospec- 
tive purchasers throughout the United States by United States mails 
advertisements in trade journals and by means of advertising folders, 
pamphlets, circulars, letters, and other advertising material of general 
circulation many false statements and representations concerning his 
said radios and radio parts. Among and typical of such false state- 
ments and representations are the following: 


NORTH PASTERN RADIO CO. 
Laboratory and Showroom 


Factory Servicemen 
Genuine MIDWEST Parts 
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A PERSONAL MESSAGE FROM OUR MANAGER TO MIDWEST RADIO 
OWNERS 


I am presenting to you facts which show you clearly and decisively why the 
North Eastern Radio Co. is best able to render you the most efficient and lowest 
cost service consistent with the High Quality Workmanship your Midwest Radio 
demands. 


HERE ARE THE FACTS 


Our Company is the only Company employing Midwest Factory Trained Service- 
men. 

We are the only Company offering you complete Factory Service and Facilities 
at exceptionally Low Factory Prices. 

Repairs by Factory Trained Midwest Mechanics. 

We use Laboratory Tested Parts—for our engineers have designed parts Custom 
Built for your Midwest Radio. 

Factory Prices which means Lowest Prices for the best grade of work. 


NORTH HASTERN RADIO COMPANY 
Manufacturing 
Super Challenger 
Radios 


Factory to You... Up to A 50% Saving. 

Just as Swiss Watchmakers have always been famous for their accuracy and 
attention to detail in producing the fine Swiss Movements, so it has been with 
the engineers of our Company in producing the new Super Challenger Chassis used 
in many of the radios illustrated on the following pages. 

Custom Made to the Highest Standards. 

Custom Built Radios. 

Factory-To-You. 

Buy Direct and Save up to 50%. 

NORTH EASTERN RADIO COMPANY, representing the world’s fourth larg- 
est radio manufacturer, offers to Radio Service Men A NEW SALES PLAN ... 
YOU DEAL DIRECTLY WITH THE MANUFACTURER ... SAVE UP TO 60% 
on Nationally Advertised RADIO PARTS AND TUBHS. Our Production surplus 
is available to you at our cost . . . Also Free Technical Advice by our Engineering 
Department on your Service Problems. 


NEW RADIOS FOR OLD—FOR ONLY $10.00 


You, as a Midwest Radio Owner, and an old friend and customer of this Com- 
pany, will eagerly want to take advantage of it... These chassis are 
COMPLETELY FACTORY REBUILT—overhauled completely by our engi- 
neers. You will have the satisfaction of NEW RADIO PERFORMANCE. 
FOR THE FIRST TIME IN RADIO HISTORY, YOU CAN OBTAIN A 
FACTORY REBUILT CHASSIS—for less than the cost of average repairs. 
This Factory Reconditioned Chassis will give you NEW RADIO PER- 


FORMANCE. 
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A Complete Service Department for Midwest Radios Exclusively. Midwest 
Factory-Trained Mechanics. Genuine Midwest Parts. Low, Flat Rate Factory 
Prices. Complete Line of Factory-to-You Radios. Affiliated with North Eastern 
Radio Co. 


Par. 4. Through the statements and representations hereinabove 
set forth and others similar thereto not specifically set out herein, 
the respondent has represented, directly or by implication, that he 
maintains a radio laboratory and that he is a manufacturer or operates 
a factory where radios are manufactured ; that he is a radio engineer 
and that his employees are radio engineers; that his prices are factory 
or manufacturers’ prices; that the repaired radios sold by him are 
factory-rebuilt radios and that they will give new radio performance. 

Par. 5. The foregoing claims, statements, and representations are 
grossly exaggerated, false, and misleading. In truth and in fact, 
respondent does not maintain a radio laboratory where research or 
experiment is carried on. He does not operate or own a radio factory, 
nor does he manufacture radios, but only assembles radios from parts 
manufactured by others and rebuilds radios with new and used parts 
manufactured by others. He is not a radio engineer, nor does he 
employ any radio engineers. Respondent is not a manufacturer of 
radios and his prices are not “manufacturers’” or “factory prices,” 
and do not effect to the purchasing public manufacturers’ savings; 
the repaired radios sold by him are not rebuilt at a radio factory, 
but are only repaired radios in which both new and used parts are 
installed. The repaired radios sold by him will not in all cases or 
generally give new radio performance. 

Par. 6. That Midwest Radio Corp. is a large, well-established radio 
manufacturer located at Cincinnati, Ohio, which manufactures and 
sells radios under the trade name “Mid West.” Through advertis- 
ing and long and satisfactory service to the public, said Midwest 
Radio Corp. is well and favorably known to the radio-purchasing 
public of the United States, and there is a preference on the part of 
a substantial number of members of the purchasing public for radios 
and radio parts manufactured and sold by it. 

Respondent was formerly an employee of the Midwest Radio Corp. 
and in charge of its New York branch, and in this connection, was 
furnished with a list of purchasers of radios from the Midwest Radio 
Corp. in the New York area. 

Through the use of the name Midwest Radio Service Co. and 
through the use of the above-quoted statements from his advertise- 
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ments, addressed to owners of Midwest radios and customers and 
former customers of the Midwest Radio Corp., respondent has led 
the purchasers and prospective purchasers of his radios to believe 
he is connected with the Midwest Radio Corp. or maintains a factory 
branch for Midwest Radio Corp. 

Par. 7. The use by respondent of the name “Midwest Radio Service 
Co.” and the statements hereinabove stated relative to “Midwest 
trained mechanics” and other references to “Midwest” is deceptive and 
misleading, and it has had and now has the tendency and capacity to 
deceive and mislead, and it has deceived and misled, members of the 
purchasing public into the belief that respondent’s radios were the 
products of the Midwest Radio Corp. or were rebuilt in the factory of 
the Midwest Radio Corp. and as a result of such erroneous belief, the 
public has been induced to purchase substantial quantities of respond- 
ent’s radios and radio parts. 

Par. 8. The use by the respondent of all the foregoing false and 
misleading statements and representations and the use of the name 
“Midwest Radio Service Co.” and the word “Midwest,” as aforesaid, 
has the tendency and capacity to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements and representations are true, and that 
respondent represents or is connected with said Midwest Radio Corp. 
as alleged, and to induce the public to purchase substantial quantities 
of respondent’s products as a result of such belief. 

Par. 9. The aforesaid acts and practices of respondent as herein 
alleged are all to the injury and prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 4, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ent named in the caption hereof, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of that act. After the filing by respondent of his answer 
to the complaint, testimony, and other evidence in support of and 
in opposition to the complaint were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for 
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final consideration by the Commission upon the complaint, answer, 
testimony, and other evidence, report of the trial examiner, and brief 
in support of the complaint (no brief having been filed on behalf of 
respondent and oral argument not having been requested), and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Nathaniel Colbert, formerly known 
as Nathaniel Goldberg, is an individual trading and doing business 
as North Eastern Radio Co. and as Midwest Radio Service Co., with 
places of business at 799 Broadway and 80 East Eleventh Street, both 
in New York, N. Y. These two places of business are located in the 
same building but front on different streets. Respondent is now, and 
since 1938 has been, engaged in the sale and distribution of radios 
and radio parts. 

Par. 2. In the course and conduct of his business respondent causes 
his products, when sold, to be transported from his places of business 
in the State of New York to purchasers thereof located in various other 
States of the United States. Respondent maintains and since 1939 
has maintained a course of trade in his products in commerce between 
and among various States of the United States. 

Par. 3. In the course and conduct of his business and for the purpose 
of inducing the purchase of his products, respondent advertises his 
products by means of letters, circulars, folders, and other advertising 
material distributed through the United States mails and also by 
means of advertisements inserted in periodicals, telephone directories 
and other publications. In this advertising material respondent has 
represented that he is a radio engineer and has radio engineers in his 
employ and that he maintains a radio laboratory. 

Par. 4. The Commission finds from the evidence that these repre- 
sentations are erroneous and misleading. While respondent has cer- 
tain testing equipment in his place of business, he does not main- 
tain a laboratory. Neither respondent nor any of his employees is a 
radio engineer. 

Par. 5. As stated above, one of the names under which respondent 
trades is Midwest Radio Service Co. There is located in Cincinnati, 
Ohio, a large business concern known as Midwest Radio Corp. which is 
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engaged in the sale of radios and radio parts. This concern was 
established under this name some 25 years ago and since that time 
has advertised and sold its radios extensively in the United States 
under the name “Midwest.” The company and its products have 
become well and favorably known to a substantial portion of the radio 
purchasing public in the United States. 

In 1935 respondent became associated with this company as service 
manager of its place of business in New York City and in June 1938, 
when the company closed this place of business, he became the com- 
pany’s authorized service representative in that city, his duties being 
to look after the servicing of Midwest radios in that trade area. At 
about this time respondent began to operate his own business, adopt- 
ing the trade names North Eastern Radio Co. and Midwest Radio 
Service Co. Respondent’s relationship with Midwest Radio Corp. 
as authorized service representative in the New York area continued 
until April 1940, when there was a complete severance of relations. 
There has been no connection whatever between the two since that time. 

Respondent, however, has continued to use the word “Midwest” 
in his trade name and has in fact featured the word in much of his 
advertising. In this way respondent represents that he is connected 
with Midwest Radio Corp. and that the radios and radio parts sold 
by him are Midwest products; that is, products of Midwest Radio 
Corp. As indicated above, these representations are wholly without 
foundation in fact, as respondent has had no connection with the cor- 
poration or its products since April 1940. 

Par. 6. While the complaint contained certain charges against re- 
spondent in addition to those discussed above, the Commission is of 
the opinion and finds that such additional charges are not sustained 
by the evidence. 

Par. 7. The use by respondent of the erroneous and misleading 
representations herein set forth, including the use of the word “Mid- 
west,” has the tendency and capacity to mislead and deceive a sub- 
stantial portion of the purchasing public with respect to respondent’s 
identity and business status and with respect to his products, and the 
tendency and capacity to cause such portion of the public to purchase 
substantial quantities of respondent’s products as a result of the erro- 
neous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
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practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence introduced before a trial examiner of 
the Commission theretofore duly designated by it, report of the trial 
examiner, and brief in support of the complaint (no brief having been 
filed on behalf of respondent and oral argument not having been 
requested), and the Commission having made its findings as to the 
facts and its conclusion that respondent has violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That respondent, Nathaniel Colbert, formerly known 
as Nathaniel Goldberg, individually and trading under the names 
North Eastern Radio Co. and Midwest Radio Service Co., or trading 
under any other name, and his agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of radios and radio parts 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondent main- 
tains a radio laboratory. 

2. Representing, directly or by implication, that respondent is a 
radio engineer or that he has radio engineers in his employ. 

3. Using the word “Midwest,” or any simulation thereof, in re- 
spondent’s trade name; or otherwise representing, directly or by im- 
plication, that respondent has any connection with Midwest Radio 
Corp, of Cincinnati, Ohio, or that his products are the products of 
said corporation. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE Marrer oF 


MILTON L. LIEBERMAN, TRADING AS LEE PRODUCTS 
AND AS CHEMI-CULTURE LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5215. Complaint, Sept. 8, 1944—Decision, Mar. 11, 1948 


Where an individual engaged in the interstate sale and distribution of certain 
medicinal preparations which were designated as “Lee’s Periodic (XXX) 
Pills” and “Lee’s Feminine Tablets” ; through advertisements in newspapers, 
and in circulars, leaflets, price lists, and other advertising literature, directly 
and by implication— 
Represented falsely that “Lee’s Periodic (XXX) Pills” constituted a com- 
petent and effective treatment for delayed and painful menstruation and 
regulated the menses; 
Represented falsely, through the use of the word “Periodic” in said designa- 
tion and the depiction of a calendar month and lady’s head, that use of 
his said pills had a reliable, predictable, and regulating influence upon the 
menstrual period ; 
Represented falsely, through the use of the symbol “XXX” and the words 
“triple strength,” that said preparation was of a strength which would 
produce the results claimed for it and possessed high therapeutic potency ; 
and 
(d) Represented falsely that use of said pills was safe and harmless; 
The facts being that the ingredients thereof—namely, yohimbine, aloes, iron 
reduced, and asafetida—were not suitable or effective for the treatment of 
the ailments for which said pills were advertised, and the pills should not 
be taken without the guidance of a competent physician; 
Failed to reveal facts which were material with respect to the consequences 
which might result from use of said pills under prescribed or usual condi- 
tions in that such use would bring about a congestion of the lower gastro- 
intestinal tract and the organs of the pelvis, in treatment of dysmenorrhea 
would be harmful rather than helpful, and in cases of amenorrhea caused 
by pregnancy, might interrupt pregnancy or cause abortion ; 
Represented through the use of the word “feminine” in the designation of 
his said “Feminine Tablets,” that the product concerned was of peculiar 
benefit to and had a selective effect upon, women; the facts being said 
tablets were merely an analgesic and had no such peculiar selective effect ; 
and 
Where said individual, engaged in the advertisement and interstate sale and 
distribution of various medicinal preparations, including those aforesaid 
noted— 
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(g) Adopted as one of his trade names, the name “Chemi-Culture Laboratories,” 
and represented falsely through use thereof and the word “Laboratories” 
as included therein, as employed in soliciting the sale of and in selling his 
said preparations and as displayed on self-addressed envelopes distributed 
by him, that he owned and operated a laboratory in connection with his said 
business wherein his products were produced or compounded or tested; and 

(h) Represented that certain medical books were given free with each $5 or $10 
purchase of his medicinal products, the facts being that such books were not 
in any sense a gift or gratuity, since the sum charged by him for the products 
concerned was the regular price of the combination of said products and 
books ; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that such representations were true and of thereby 
inducing its purchase of his said medicinal preparations, and with capacity 
and tendency so to do: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


In said proceeding, in which respondent also falsely represented, through dis- 
semination of aforesaid advertising matter, that “Lee’s Periodie Capsules” 
constituted a competent and effective treatment for delayed and painful 
menstruation and regulated the menses, and was compounded from a well 
and favorably known formula which had been successfully used for many 
years in the treatment of amenorrhea and dysomenorrhea; and failed to 
reveal facts material in the light of said representations or with respect to 
the consequences which might result from the use of said capsules under 
prescribed or customary conditions, in that, when used as directed, they 
would cause irritation of the kidneys, and in that they should not be taken 
under any conditions without the guidance of a competent physician; but 
in which it did not appear that said individual sold or distributed the same: 
The evidence failed to support the charge that the false advertising in ques- 
tion had induced or was likely to induce, directly or indirectly, the purchase 
thereof. 


In said proceeding, in which the complaint also charged that said individual’s 
advertisements concerning the laxative ingredients of “Lee’s Periodic (XXX) 
Pills,” and “Lee’s Periodic Capsules” constituted false advertisements for 
the reason that they failed to reveal certain facts regarding the potential 
danger in the use of said preparation in that they were irritant laxatives, 
and their use was potentially dangerous when used in the presence of 
abdominal pains, nausea, vomiting, or other symptoms of appendicitis; the 
Commission was of the opinion that under the circumstances of the case 
no disclosure of such facts should be required in the advertisements thereof. 


Before Mr. John W. Addison, trial examiner. 
Mr. 8S. F. Rose, Mr. Edward L. Smith and Mr. George M. Martin 


for the Commission. 
Mr. Morris A. Haft, of Chicago, IIL, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Milton L. Lieberman, 
an individual trading as Lee Products and as Chemi-Culture Labora- 
tories, hereinafter referred to as respondent, has violated the provi- 
sions of said act, and it appearing to the Commission that a proceeding 
by it in respect ee eof, would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as Fr es 

Paracrapry 1. Respondent, Milton L. Lieberman, is an individual 
trading as Lee Products and as Chemi-Culture Laboratories, with his 
office and place of business located at 4730 Sheridan Road, Chicago, 
Til. The respondent is now, and for more than 2 years last past, has 
been, engaged in the business of offering for sale, sale, and distribution 
of certain medical preparations designated as “Lee’s Periodic 
(XXX) Pills,” “Lee’s oe (XXX) Capsules,” and “Lee’s 
Feminine Tablets.” 

Par. 2. Respondent causes said preparations, when sold, to be trans- 
ported from his place of business in the State of Illinois to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in his said preparations 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning said medicinal preparations by the United States mails and 
by various other means in commerce, as “commerce” is defined in the 
Federal Trade Commission Act; and the respondent has also dissemi- 
nated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning said medicinal 
preparations by various means, for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of said prep- 
arations in commerce as “commerce” is defined in the Federal Trade 
Commission Act. . 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said advertisements, dissemi- 
nated and caused to be disseminated, as above set forth, by the United 
States mails, by advertisements inserted in newspapers and by circu- 
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lars, leaflets, price lists, and other advertising literature, are the 
following: 


Ladies, always have them on hand to aid functioning. Lee’s Periodic Pills 


standard of 25 years, triple strength * * *. 

Ladies, always have them on hand to aid functioning. Lee’s Periodic Pills 
* * * triple strength. 

Directions for Lee’s (XXX) Pills: One (1) or two (2) with a glass of water or 
hot lemonade after each meal and at bedtime, or three (3) or four (4) pills after 
each meal for one (1) day ONLY near the menstrual period * * *. 

Lee’s Periodic Pills (XXX)—One of the finest female regulators known for 


amenorrhea and dysmenorrhea * * *, 
Lee’s Periodic Capsules—A well-known formula for amenorrhea and dysmenor- 


rhea used successfully for many years * * *. 

Lee’s Feminine Tabs—An excellent preparation for the relief of menstrual pain. 

In connection with advertisements of Lee’s Periodic (XXX) Pills 
respondent causes to be depicted a woman’s head and a calendar month. 

Par. 4. Through the use of the foregoing statements, representa- 
tions, and depictions, and others similar thereto, not specifically set out 
herein, the respondent represents and has represented directly and by 
implication that “Lee’s Periodic (XXX) Pills” and “Lee’s Periodic 
(XXX) Capsules” constitute competent and effective treatments for 
delayed and painful menstruation and regulate the menses; and that 
the preparation “Lee’s Periodic (XXX) Capsules” is compounded 
from a well and favorably known formula which has been successfully 
used for many years in the treatment of amenorrhea and dysmenorrhea. 

Through the use of the word “periodic” and the depiction of a cal- 
endar month and lady’s head with directions to take “only near the 
menstrual period,” respondent represents that the use of his periodic 
pills has a reliable, predictable, and regulating influence upon the men- 
strual period. 

Through the use of the symbol “XXX” and the words “triple 
strength” as descriptive of his said periodic pills and capsules, respond- 
ent represents that such preparations are of a strength that will pro- 
duce the results claimed for them and that they possess a high 
therapeutic potency. 

In the same manner, through the use of the word “feminine” in the 
designation of “Lee’s Feminine Tablets,’ respondent represents that 
said preparation is of peculiar benefit to and has a selective effect on 
women. 

Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, the prepara- 
tions Lee’s Periodic (XXX) Pills and Lee’s Periodic (XXX). Cap> 
sules are not competent and effective treatments for delayed and 
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painful menstruation, nor will they correct irregular menstruation. 
Lee’s Periodic (XXX) Capsules are not compounded from a well and 
favorably known formula which has been successfully used in the 
treatment of amenorrhea and dysmenorrhea. The use of Lee’s Pe- 
riodic (XXX) Pills will have no predictable or reliable influence in 
regulating the menstrual period, or bringing on a delayed menstrua- 
tion. Said preparation is not triple strength nor is it of a potency 
which will produce, with more certainty, the therapeutic claims made 
for it. 

Lee’s Feminine Tablets have no peculiar selective effect on women 
since they are merely an analgesic. 

Par. 6. Respondents’ aforesaid advertisements and representations 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the light of such representations, or mate- 
rial with respect to the consequences which may result from the use 
of the preparations Lee’s Periodic (XXX) Pills and Lee’s Periodic 
(XXX) Capsules under the conditions prescribed in said advertise- 
ments, or under such conditions as are customary and usual. In truth 
and in fact, said preparations are irritant laxatives and their use is 
potentially dangerous when used in the presence of abdominal pains, 
nausea, vomiting, or other symptoms of appendicitis. 

The use of Lee’s Periodic (XXX) Pills will bring about conges- 
tion of the lower gastrointestinal tract and of the organs of the pel- 
vis. Lee’s Periodic (XXX) Capsules, when used as directed, would 
cause irritation of the kidneys and should not be taken under any con- 
ditions for more than three successive days. 

Par. 7. In the course and conduct of his business, the respondent 
adopted as and for one of his trade names “Chemi-Culture Labora- 
tories,” under which to carry on his business, which said name, in- 
cluding the word “Laboratories,” respondent has used during the 
times herein mentioned, and now uses in soliciting the sale of and sell- 
ing his said preparations, on self-addressed envelopes distributed in 
commerce among and between the various States of the United States 
and in the District of Columbia. Through the use of the word “Labo- 
ratories” as aforesaid, respondent represents that he owns and oper- 
ates a laboratory in connection with his said business and that his 
said products are compounded and tested in said laboratory. In 
truth and in fact, respondent does: not own or operate a laboratory in 
connection with his said business. 

Par. 8. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his medicinal preparations, re- 
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spondent has set forth in printed circulars distributed through the 
mails as aforesaid, and by other media, combination offers purport- 
ing to give free medical books with each $5 or $10 purchase of his 
medicinal products. Typical of the representations so made are the 
following: 

FREE FREE 

2 
Valuable Medical Books 


Here’s how you can get either or both of these priceless medical 
books absolutely FREE. Simply make up an order of Lee’s Superior 
Products amounting to $5.00 and receive “The Family Doctor and 
Medical Adviser” Or, with every $10.00 order of Lee’s Circular 
Products we give you FREE this new and timely “Family Book of 
Medicine.” 

The books which respondent represents as being given free are not 
in any sense a gift or gratuity, for the price of the so-called “free” 
goods is included in the purported price of the other items of re- 
spondent’s offer. The $5 or $10, as the case may be, purportedly 
charged by respondent for the medicinal products is the regular and 
customary price of the combination of the respective medicinal prod- 
ucts and the books. 

Par. 9. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive statements and representations and the failure of 
respondent to reveal in advertising matter that the use of the prepa- 
rations, Lee’s Periodic (XXX) Pills and Lee’s Periodic (KXX) 
Capsules, under the conditions prescribed in said advertisements, or 
under such conditions as are customary and usual, may be potentially 
dangerous, has had, and now has, the tendency and capacity to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that said statements and 
representations are true and that said preparations are entirely safe 
and harmless and may be used without ill effects to the user, and to 
induce a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase said medicinal prepara- 
tions. 

Par. 10, The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 8, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Milton L. Lieberman, an individual trading as Lee Products and as 
Chemi-Culture Laboratories, charging him with the use of unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of said act. After the respondent filed his answer, testimony, 
and other evidence in support of and in opposition to the allegations 
of the complaint were introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing by the Commission upon the complaint, the answer thereto, 
testimony, and other evidence, recommended decision of the trial 
examiner, and brief in support of the complaint (no brief having 
been filed by the respondent and no oral argument having been re- 
quested); and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Milton L. Lieberman, is an individual 
who from 1939 to December 1944 traded and did business as Lee Prod- 
ucts, and during a portion of said period, also traded as Chemi-Culture 
Laboratories. He maintains, and has maintained, his principal place 
of business variously at 4701 and 4730 Sheridan Road, Chicago, Ill. 
He is now, and for more than 8 years last past has been, engaged in the 
advertising, sale, and distribution of various medicinal preparations. 

Par. 2. Among the medical compounds advertised and offered for 
sale are certain preparations designated as “Lee’s Periodic (XXX) 
Pills,” “Lee’s Feminine Tablets,” and “Lee’s Periodic Capsules.” Re- 
spondent sold and distributed Lee’s Periodic (XXX) Pills and Lee’s 
Feminine Tablets, but it does not appear that he sold or distributed 
Lee’s Periodic Capsules. 

Par. 8. In the course and conduct of his business, the respondent 
causes Lee’s Periodic (XXX) Pills and Lee’s Feminine Tablets, when 
sold, to be transported from his place of business in the State of 
Illinois to purchasers thereof at their respective points of location in 
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various other States of the United States and in the District of Colum- 
bia, and maintains, and at all times mentioned herein has maintained, 
a course of trade in said products in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of his aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said medicinal preparations by the United States mails 
and by various other means in commerce as “commerce” is defined in 
the Federal Trade Commission Act; and respondent has also dissemi- 
nated and is now disseminating, and has caused and is now causing the 
dissemination of, false advertisements concerning his said medicinal 
preparations by various means for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of his said 
preparations in commerce as “commerce” is defined in the Federal 
Trade Commission Act. 

Among and typical of the statements and representations contained 
in said advertisements disseminated and caused to be disseminated as 
hereinbefore set forth, by United States mails, by advertisements in- 
serted in newspapers, and by circulars, leaflets, price lists, and other 
advertising literature, are the following: 

Ladies, always have them on hand to aid functioning. Lee’s Periodie Pills 
standard of 25 years, triple strength * * *, 

Ladies, always have them on hand to aid functioning. Lee’s Periodic 
Pills- *- *,/* triple strength. 

Lee’s Periodic Pills (XXX)—One of the finest female regulators known for 
amenorrhea and dysmenorrhea * * #*, 

Lee’s Periodic Capsules—A well known formula for amenorrhea and dysmenor- 
rhea used successfully for many years * * *, 

Lee’s Feminine Tabs—An excellent preparation for the relief of menstrual 
pain, 

In connection with advertisements of Lee’s Periodic (XXX) Pills, 
respondent causes to be depicted a woman’s head and a calendar month. 

Par. 5. Through the use of the foregoing statements, representations, 
and depictions, and others similar thereto not specifically set-out herein, 
the respondent represents, and has represented, directly and by impli- 
cation, that either Lee’s Periodic (XXX) Pills or Lee’s Periodic 
Capsules constitute a competent and effective treatment for delayed 
and painful menstruation and regulates the menses; and that the 
preparation Lee’s Periodi¢ Capsules is compounded from a well and 
favorably known formula which has been successfully used for many 
years in the treatment of amenorrhea and dysmenorrhea. Through 


LEE PRODUCTS, ETC. 629 
621 Findings 


the use of the word “Periodic” and the depiction of a calendar month 
and lady’s head, respondent represents that the use of his Periodic 
Pills has a reliable, predictable, and regulating influence upon the 
menstrual period. Through the use of the symbol “XXX” and the 
words “triple strength” as descriptive of his said Periodic Pills, re- 
spondent represents that said preparation is of a strength which will 
produce the results claimed for it and that it possesses high therapeutic 
potency. Through the use of the word “Feminine” in the designation 
of Lee’s Feminine Tablets, respondent represents that said product 
is of a peculiar benefit to, and has a selective effect upon, women. 

Par. 6. The aforesaid statements and representations are grossly 
exaggerated, false, and misleading. Neither the preparation Periodic 
(XXX) Pills nor the preparation Periodic Capsules is a competent 
or effective treatment for delayed or painful menstruation. Neither 
will correct irregular menstruation. The Periodic Capsules are not 
compounded from a well and favorably known formula which has been 
successfully used in the treatment of amenorrhea and dysmenorrhea. 
The use of the Periodic (XXX) Pills will have no predictable or re- 
liable influence in regulating the menstrual period or initiating or 
hastening delayed menstruation. Said preparation is not triple 
strength, nor is it of a potency which will produce with more certainty 
the therapeutic results claimed for it. 

Yohimbine, aloes, iron reduced, and asafetida are the ingredients in 
the pills. These ingredients are not suitable for the treatment of the 
ailments for which said pills are advertised. Yohimbine and aloes are 
used little, if at all, by the medical profession. The action of the former 
is similar to the action of ergot in constricting uterine musculature and 
blocking sympathetic nerve impulses. Aloes is a very harsh cathartic. 
Asafetida is also a cathartic. Reduced iron is a bowel irritant, and its 
content in the pills is too small to be of value otherwise. Use of the 
pills as directed in treating dysmenorrhea would be harmful, rather 
than helpful, and in cases of amenorrhea caused by pregnancy, might 
interrupt early pregnancy or cause abortion. 

The capsules are composed of apiol, ergot, oil of pennyroyal, and 
aloin. Apiol and pennyroyal are known as, and have been used as, 
abortifacients. They are closely related to turpentine and may irri- 
tate the kidneys. Ergot constricts the uterine musculature and, in 
general, blocks sympathetic nerve impulses. Aloin has a laxative 
effect. The capsules are of no therapeutic value for the ailments for 
which they are advertised as treatment. Their use is more harmful 
than the use of said Periodic Pills for dysmenorrhea, and if used in a 
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condition of pregnancy may terminate such pregnancy or cause an 
abortion and result in serious permanent injuries or death. Neither 
the pills nor the capsules should be taken without the guidance of a 
competent physician. 

Lee’s Feminine Tablets are not “feminine” for the reason that they 
are merely an analgesic and have no peculiar selective effect on women. 

Par. 7. The advertisements disseminated by the respondent as afore- 
said constitute false advertisements for the further reason that they 
fail to reveal facts material in the light of such representations or 
material with respect to the consequences which may result from the 
use of the preparations Periodic (XXX) Pills and Periodic Capsules 
under the conditions prescribed in said advertisements or under such 
conditions as are customary and usual. The use of the Periodic 
(XXX) Pills will bring about a congestion of the lower gastrointes- 
tinal tract and of the organs of the pelvis. The periodic capsules, 
when used as directed, will cause irritation of the kidneys and should 
not be taken under any conditions without the guidance of a compe- 
tent physician. 

Par. 8. In view of respondent’s refusal to sell Lee’s Periodic Cap- 
sules, the evidence does not support the charge that the false adver- 
tising disseminated or caused to be disseminated by the respondent 
relating to said product has induced or is likely to induce, directly or 
indirectly, the purchase thereof. 

Par. 9. In the course and conduct of his business the respondent 
adopted as and for one of his trade names “Chemi-Culture Labora- 
tories,” under which to carry on his business, which said name, includ- 
ing the word “Laboratories,” respondent has used during part of the 
time herein mentioned, in soliciting the sale of and selling his said 
preparations, on self-addressed envelopes distributed in commerce 
umong and between the various States of the United States and in the 
District of Columbia. Through the use of the word “Laboratories” 
as aforesaid, respondent represents that he owns and operates a lab- 
oratory in connection with his said business and that his said products 
are produced or compounded or tested in said laboratory. In truth 
and in fact, respondent does not own or operate, and has never owned 
or operated, any laboratory or laboratories in which all producta 
concerned herein were made or compounded or tested. 

Par. 10. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his medicinal preparations, respond- 
ent has set forth in printed circulars distributed through the mails as 
aforesaid, and by other media, combination offers purporting to give 


LEE PRODUCTS, ETC. 631 
621 Conclusion 


free medical books with each $5 or $10 purchase of his medicinal 
products. Typical of the representations so made are the following: 


FREE FREE > 


3) 
Valuable Medical Books 


Here’s how you can get either or both of these priceless medical 
books absolutely FREE, Simply make up an order of Lee’s Superior 
Products amounting to $5.00 and receive “The Family Doctor and 
Medical Adviser’ Or, with every $10.00 order of Lee’s Circular 
Products we give you FREE this new and timely “Mamily Book of 
Medicine.” 

The books which respondent represents as being given free are not 
in any sense a gift or gratuity, for the price of the so-called “free” 
goods is included in the purported price of the other items of respond- 
ent’s offer. The $5 or $10, as the case may be, purportedly charged: 
by respondent for the medicinal products is the regular and customary 
price of the combination of the respective medicinal products and 
the books. 

Par. 11. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and representations with respect to 
his medicinal preparation, disseminated as aforesaid, has had, and 
now has, the capacity and tendency to and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true and to induce a portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respond- 
ent’s medicinal preparations except as found in Paragraph Eight 
herein. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. The complaint charged 
that the respondent’s advertisements concerning the laxative ingredi- 
ents of the preparations Lee’s Periodic (XXX) Pills and Lee’s Peri- 
odic Capsules constituted false advertisements for the reason that 
they failed to reveal certain facts regarding the potential danger in 
the use of said preparations. The Commission is of the opinion, 
however, that in the circumstances of this case no disclosure of such 
facts should be required in the advertisements of these preparations. 


632 FEDERAL TRADE COMMISSION DECISIONS 
Order 44 WBE @s 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence introduced before a trial 
examiner of the Commission theretofore duly designated by it, recom- 
mended decision of the trial examiner, and brief in support of the 
complaint (no brief having been filed by the respondent and oral 
argument not having been requested) ; and the Commission having 
made its findings as to the facts and conclusion that the respondent 
has violated the Federal Trade Commission Act: 

It is ordered, That the respondent, Milton L. Lieberman, trading 
as Lee Products, as Chemi-Culture Laboratories, or under any other 
name or names, his agents, representatives, and employees, directly 
or through any corporate or other device in connection with the offer- 
‘ing for sale, sale, and distribution of his medicinal preparations desig- 
nated as Lee’s Periodic (XXX) Pills or Lee’s Feminine Tablets, or 
any other prepartion or preparations of substantially similar composi- 
tion or possession substantially similar properties, whether sold under 
the same names or under any other names, do forthwith cease and 
desist from directly or indirectly : 

1. Disseminating, or causing to be disseminated, any advertisement 
(a) by means of the United States mails or (6) by any means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or through inference: 

(a) That said Periodic Pills constitute a competent or effective 
treatment, cure, or remedy for delayed or painful menstrutation or 
will correct irregular menstruation. 

(b) That said Periodic Pills will have any predictable or reliable 
influence in regulating the menstrual period or in initiating or hasten- 
ing delayed menstruation. 

(c) That said Periodic Pills are triple strength or that they possess 
any degree of therapeutic potency in excess of that attributable to their 
actual ingredients. 

(d) That the use of said Periodic Pills is safe and harmless. 

(e) Which advertisement fails to reveal that said Periodic Pills, 
when used as directed, will bring about congestion of the lower gastro- 
intestinal tract and of the organs of the pelvis. 

({) That said Feminine Tablets are other than an analgesic or have 
any selective effect on women. 
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_ 2. Disseminating, or causing the dissemination of, any advertise- 
_ ment by any means for the purpose of inducing, or which is likely to 
__ induce, directly or indirectly, the purchase in commerce as “commerce” 
is defined in the Federal Trade Commission Act of said preparations, 
~ which advertisement contains any of the representations prohibited in 
paragraph 1 hereof or which fails to reveal the dangerous consequences 
which may result from the use of said preparations as required in said 
paragraph 1 hereof. 

3. Using the word “Laboratories” or any other word of similar 
import or meaning as a trade name, or representing through any other 
means or device or in any manner, that a laboratory equipped for the 
compounding of medicinal preparations or for research in connection 
therewith, is owned, or operated, or controlled unless and until such 
a laboratory is actually owned and operated or directly and absolutely 
controlled. 

4, Representing that medical books or any other commodity or com- 
modities for which a charge is made, directly or indirectly, or the cost 
of which is included in the regular and customary sales prices charged 
for combinations of medicines and books or any other commodity or 
comodities, are free, either by the use of the term “free” or by any other 
term or terms of similar import or meaning. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 


complied with it. 


634 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 44¥F.T.C. 


In roe MATTER OF 
UNITED DIATHERMY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 4952. Complaint, Apr. 22, 1943—Decision, Mar. 12, 1948 


Diathermy is not a safe, therapeutic adjunct in the hands of an untrained person 
for unsupervised home use, and the safe and intelligent use of a diathermy 
device or: apparatus designed and used for the generation of electrical short- 
waves, and the application thereof to parts of the body by means of in- 
sulated electrodes and the creation thereby of heat within the body tissues, 
requires that there first be a complete diagnosis by a competent physician, 
a determination of whether or not diathermy is indicated, and, if so, the 
frequeney and rate of application, the placement of the electrodes, control 
and regulation of the dosage, and preventive measures against burns and 
tissue destruction. 


Where a corporation engaged in the interstate sale and distribution of its “United 
Short Wave Diathermy” electrical device or apparatus, to members of the 
public for use in self-administered applications of diathermy in their homes, 
through attaching the device to the house current, applying the two electrodes 
to the user’s body and thereby creating heat within the tissues through pas- 
sage of the electrical short waves between them ; 

In representing through advertisements thereof in newspapers, radio continuities 
and other advertising literature and booklets, that said device, when used 
by members of the public in the treatment of self-diagnosed diseases or ail- 
ments through individual self-application in the home, was an effective means 
and method for the alleviation and relief of chronie pain in the conditions 
of rheumatism, arthritis, neuritis, bursitis, lumbago, sciatica, and sinus 
trouble— 

Failed to reveal all of the facts which were material in the light of said repre 
sentations, or with respect to the consequences which might result from the 
use thereof under prescribed or usual conditions, in that such use might do 
serious injury to the user if improperly applied; application by an unskilled 
person, in excess dosage, might not only cause serious burns but lead directly 
to gangrene and necessitate amputation of the leg; attempt to relieve pain 
resulting from neuritis without proper diagnosis as to the cause of the pain, 
might result in fatal delay in the treatment of the underlying cause or 
disease; application in any area where appreciation of heat has been im- 
paired or lost might result in serious burns or tissue destruction; and 
diathermy is definitely contraindicated in certain conditions; — 

With effect of misleading a substantial portion of the purchasing public into the 
erroneous belief that such representations were true and of inducing it 
thereby to purchase said device, and with capacity and tendency so to do: 

Held, That such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts an® practices in commerce. 
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In said proceeding, as respects certain other charges, the evidence failed to show 
that said corporation affirmatively represented its diathermy device as being 
safe and harmless; and, as respects the effectiveness thereof in alleviating 
or relieving chronic pain in conditions for which advertised, the issue was 
not adequately raised by, the complaint, and, as a consequence, no findings 
were made with respect thereto. 


Before Mr. John W. Addison, trial examiner. 
Mr. R. A. McOuat and Mr. DeWitt T. Puckett for the Commission. 
_ Mr. Mortimer Cole, of New York City, for respondent. 


. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that United Diathermy, 
Ine., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as fol- 
lows: 

ParacrapyH 1. Respondent, United Diathermy, Inc., is a corporation 
created, organized, and existing under and by virtue of the laws of the 
State of Pennsylvania, with its office and principal place of business at 
1537 Chestnut Street, Philadelphia, Pa. 

Par. 2. The respondent is now, and for more than 1 year last past has 
been, engaged in the sale and distribution of a certain device or appara- 
tus designated as United Short Wave Diathermy. 

Tn the course and conduct of its business the respondent causes said 
device or apparatus, when sold, to be transported from its place of 
business in the State of Pennsylvania to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. 

Respondent maintains and at all times mentioned herein, has main- 
tained, a course of trade in said device or apparatus, in commerce, 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its said product by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
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disseminating, and has caused and is now causing the dissemination of, 
false advertisements concerning its said product, by various means 
for the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of its said product in commerce, as commerce 
is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements dissemi- 
nated and caused to be disseminated, as hereinabove set forth, by the 
United States mails, by advertisements in newspapers, by radio con- 
tinuities, and other advertising literature, are the following: 


ARTHRITIS 


PAINS RELIEVED BY SHORT WAVE Diathermy. Ask Your 
Doctor if you’re suffering chronic pains of SINUS TROUBLE, LUM- 
BAGO, SCIATICA, RHEUMATISM, NEURITIS, BURSITIS, 
SHORT WAVE DIATHERMY helps alleviate pain because of 
the deep penetrating and soothing heat it produces in the acting 
muscles, nerves, and joints. UNITED SHORT WAVE treatments 
can now be taken easily and effectively in your own home after 
competent instructions. (Write for illustrated booklet.) FREE 
TRIAL. 


Call or write for Free home demonstration. 


UNITED DIATHERMY, INC. 
15387 Chestnut St., Phila., Pa. 


The illustrated booklet referred to in the above advertisement 
contains, among other things, a picture of a woman with the device 


applied to her leg above and below her knee, under which is the 
statement : 


As you can see in the pictures throughout this booklet, the method of applying 
the UNITED SHORT WAVE Diathermy is so simple that you can use it easily 
and effectively. 


Par. 4. By the use of the representations hereinabove set forth 
and other representations similar thereto not specifically set out herein, 
respondent represents that its device or apparatus, advertised as 
United Short Wave Diathermy, when used by the unskilled lay public 
in the treatment of self-diagnosed diseases and ailments of the human 
body by individual self-application in the home, is a safe, harmless, 
and effective means and method for the relief of pain in chronic 
conditions of rheumatism, arthritis, neuritis, bursitis, lumbago, 


sciatica, and sinus trouble, and that its use will have no ill effects 
upon the human body. 
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Par. 5. The foregoing representations are grossly exaggerated, 
false, and misleading. Respondent’s device or apparatus, designated 
as United Short Wave Diathermy, is composed principally of a trans- 
former, a short-wave generator, two radio tubes, and two coils housed 
in a portable cabinet. The device operates upon approximately a 
13-meter wave length with a power output of approximately 160 
watts. ‘The power ‘is obtained from house current by the necessary 
connection and transmitted through said device to the patient by 
means of two electric cords, each of which terminates in an insulated 
electrode. The application to the patient is made usually by placing 
the electrodes in such position that the power may pass between said 
electrodes through the affected area, at stated intervals for varying 
periods of time. 

The individual] self-application of said device by the unskilled lay 
public in the home, under the conditions prescribed in said adver- 
tisements or under such conditions as are customary or usual, is not 
a safe, harmless, and effective means and method to be used in the 
treatment of self-diagnosed diseases and ailments of the human body, 
or for the alleviation of pain resulting therefrom. It is impossible 
for a layman to determine when a condition may be acute or chronic 
or may change from chronic to acute. Its use is contra-indicated 
and may result in serious and irreparable injury to health in all con- 
ditions involving acute inflammatory processes, in conditions involv- 
ing the special senses and glandular structures, and in the treatment 
of conditions in close proximity to the special senses and glandular 
structures. 

The said device does not constitute a competent treatment for condi- 
tions of acute inflammation of the nerves such as neuritis, neuralgia, 
sciatica, and lumbago, and acute inflammation of the joints, such as 
bursitis, arthritis, and lumbago or rheumatic pains associated with 
acute inflammatory conditions of the nerves and joints, and its use in 
such conditions may result in further swelling of inflamed tissue, 
thereby increasing the congestion of the inflamed part and spreading 
the inflammation to adjacent tissue and allowing the absorption of 
toxins, if present. 

The use of said device for the relief of pain due to neuritis, which 
may be symptoms of some deeper underlying disease or cause such as 
tumor, tuberculosis, syphillis, cancer, or diabetes, may fatally delay 
proper diagnosis and treatment. 

The application of diathermy in conditions of sinus trouble may 
result in further increasing congestion of the mucous membrane of 
the sinuses, nose, and throat, causing increased absorption of bac- 
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terial toxins, if present, perpetuating the congestion of the mucous 
membrane. 

The application of said device by the unskilled layman in the treat- 
ment of pains in the knees may fatally delay proper diagnosis and 
treatment, in that cancer of the spine may, and often does, evidence 
itself by severe pain in said areas. 

Diathermy, when applied in excess dosage in the treatment of severe 
pains in the extremities in the presence of advanced blood vessel 
changes of the legs, may cause serious burns and may directly lead to 
gangrene and necessitate amputation of the legs. 

When diathermy is applied to areas which may be affected by ma- 
lignant tumors, such use may result in stimulating the growth of 
cancerous cells or in spreading the trouble to other tissues. 

In those areas of the skin where the sense of heat has been lost, due to 
injury or impairment: of the peripheral nerves, the application of said 
device may result in tissue destruction and severe burns. 

There are many diseases and conditions in the treatment of which 
diathermy would be contraindicated. There are other conditions in 
which the efficacy of diathermy is dependent upon the method and 
duration of its use. In both of the above classes of cases the use or 
improper use of diathermy might aggravate rather than relieve such 
conditions. Furthermore, many conditions, including some of those 
for which respondent recommends its device, are sometimes sympto- 
matic or indicative of underlying systemic disorders for which treat- 
ment by diathermy would have no therapeutic value and might even 
be injurious. It would be impossible for a member of the lay public 
to correctly diagnose his ailment or condition or to determine the 
underlying cause of such disorder. It would also be impossible for 
such person to correctly determine the method and duration of the use 
of diathermy. Consequently, the use of diathermy requires the diag- 
nosis of the ailment or condition by a competent medical authority in 
order to determine if diathermy is indicated and the method and 
duration of treatment which should be prescribed. 

Par. 6. In addition to the representations hereinabove set forth, the 
respondent has also engaged in the dissemination of false advertise- 
ments in the manner above set forth, in that said advertisements so 
disseminated fail to reveal all facts material in the light of such repre- 
sentations or material with respect to consequences which may result 
from the use of said device or apparatus, under the conditions pre- 
scribed in said advertisements, or under such conditions as are cus- 
tomary or usual, and that the use of said device may result in serious 
and irre arable injury to health. 
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The said advertisements are further false, as aforesaid, in that said 
advertisements also fail to conspicuously reveal that the device may be 
safely used only after a competent medical authority has determined, 
as a result of diagnosis that diathermy is indicated and has prescribed 
the frequency and amount of application of such diathermy treat- 
ments and the user has been adequately instructed in the method of 
operating such device by a trained technician. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to its de- 
vice or apparatus, disseminated as aforesaid, has had and now has the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that such statements, representations and advertisements are true and 
induce a portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase the respondent’s said device or 
apparatus. 

Par. 8. The foregoing sets and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as to THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 22, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
United Diathermy, Inc., a corporation, charging it with unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After respondent filed its answer, testimony, and other 
evidence in support of and in opposition to the allegations of the com- 
plaint were introduced before a trial examiner of the Commission. 
theretofore duly designated by it, and such testimony and other evi- 
plaint were introduced before a trial examiner of the Commission 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the complaint, the answer thereto, testimony and 
other evidence, report of the trial examiner, and brief in support of 
the complaint (no brief having been filed by the respondent and no oral 
argument having been requested) ; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 
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Paracrapn 1. Respondent, United Diathermy, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Pennsylvania. It has maintained its office variously at 1537 Chestnut 
Street, and 7151 Marsden Street, Philadelphia, Pa. From 1940 
through 1944, it was engaged in the sale and distribution of a certain 
electrical device or apparatus designated as “United Short Wave 
Diathermy.” 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent caused said device or apparatus, when sold, to be transported from 
its place of business in the State of Pennsylvania to purchasers thereof 
at their respective points of location in various other States of the 
United States; and maintained, and at all times mentioned herein has 
maintained, a course of trade in said device or apparatus in commerce 
ibetween and among the various States of the United States. 

Par. 8. Respondent’s device or apparatus is essentially a portable 
cabinet housing a transformer, a short-wave generator, two radio 
‘tubes, and two coils, which is designed and used for the generation of 
electrical short waves and the application thereof to parts of the 
‘human body by means of insulated electrodes. The electrical energy 
necessary for the operation of this device is secured by attaching it to 
domestic electrical current in the user’s home. It operates upon ap- 
‘proximately a 13 meter wave length, with a power output of about 
160 watts. Said device has a control for modulating the power out- 
put and a time switch which will automatically limit its period of 
operation to a predetermined time, both of which may be regulated 
‘by the operator. When the two electrodes are applied to the user’s 
body and the device or apparatus is put into operation, the passage 
of the electrical short waves between the electrodes creates heat within 
the body tissues of the user because of their resistance to the passage 
of such electrical currents. This device or apparatus has been offered 
for sale and sold to members of the public for use in giving self-ad- 
ministed applications of diathermy in their homes. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
‘spondent, during the period 1940 through 1942, disseminated and 
caused the dissemination of false advertisements concerning its said 
‘United Short Wave Diathermy device or apparatus by the United 
States mails and by various other means in commerce as “commerce” 
is defined in the Federal Trade Commission Act; and respondent has 
also disseminated and has caused the dissemination of false advertise- 
ments concerning its device or apparatus by various means for the 
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purpose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of its said device or apparatus in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the statements and representations dissemi- 
nated and caused to be disseminated as aforesaid, by the United 
States mails, by advertisements in newspapers, by radio continuities, 
and other advertising literature, are the following: 


ARTHRITIS 


PAINS RELIEVED BY SHORT WAVE Diathermy. Ask your Doctor 
if you’re suffering chronic pains of SINUS TROUBLE, LUMBAGO, 
SCIATICA, RHEUMATISM, NEURITIS, BURSITIS. SHORT 
WAVE DIATHERMY helps alleviate pain because of the deep pene- 
trating and soothing heat it produces in the aching muscles, nerves 
and joints. UNITED SHORT WAVE treatments can now be taken 
easily and effectively in your own home after competent instruc- 
tions. (Write for illustrated booklet.) FREE TRIAL. Call or 
write for Free home demonstration. 


UNITED DIATHERMY, INC. 
1537 Chestnut St., Phila., Pa. 


The illustrated booklet referred to in the above advertisement con- 
tains, among other things, a picture of a woman with the device ap- 
plied to her leg above and below her knee, under which is this 
statement: 

As you can see in the pictures throughout this booklet, the method of applying 
the UNITED SHORT WAVE Diathermy is so simple that you can use it easily 
and effectively. 

Par. 5. By the use of the statements in the preceding paragraph 
and other similar representations not specifically set out herein, 
respondent represents that its device or apparatus, known as United 
Short Wave Diathermy, when used by members of the general public 
in the treatment of self-diagnosed diseases or ailments of the human 
body by individual self-application in the home is an effective means 
and method for the alleviation and relief of chronic pain in conditions 
of rheumantism, arthritis, neuritis, bursitis, lumbago, sciatica, and 
sinus trouble. 

Par. 6. Respondent’s representations concerning its said device or 
apparatus constitute false, deceptive, and misleading advertisements 
for the reason that they fail to reveal all of the facts material in the 
light of such representations or material with respect to the conse- 
quences which may result from the use of said device or apparatus 
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under the conditions prescribed or under such conditions as are 
customary and usual. 

The use of respondent’s device or apparatus in applying high fre- 
quency electric currents to produce heat in body tissues for therapeutic 
purposes is a form of treatment powerful enough to do serious injury 
to the user if improperly applied. When used unskillfully, said de- 
vice or apparatus may burn or otherwise seriously injure the person 
to whom it is applied. The application of diathermy treatment by an 
unskilled person in cases where there are advanced blood-vessel 
changes of the legs, which are usually characterized by severe pains 
in the extremities, may, in excess dosage, not only cause serious burns 
but may lead directly to gangrene and necessitate amputation of the 
leg. Neuritis is a symptom of some underlying cause or disease, such 
as tumor, tuberculosis, syphilis, cancer, or diabetes, and an attempt to 
relieve the pain resulting from such a condition by the use of a dia- 
thermy device or apparatus such as respondent’s without seeking to 
secure proper diagnosis as to the cause of such pain may result in fatal 
delay in the seeking and securing such diagnosis and treatment of the 
underlying cause or disease. The application of diathermy in any 
area of the body where appreciation of heat has been impaired or lost 
may result in serious burns and destruction of tissue, and diathermy is 
definitely contraindicated in any acute inflammatory process, acute 
arthritis characterized by infection, acute bursitis, and sinus trouble 
where pus is present. 

The safe and intelligent use of a diathermy device or apparatus such 
as respondent’s requires that there first be a complete diagnosis by a 
competent physician, a determination of whether or not diathermy is 
indicated, and, if so, the frequency and rate of application, the place- 
ment of the electrodes, control and regulation of the dosage, and pre- 
ventive measures against burns and tissue destruction. Diathermy is 
not a safe, therapeutic adjunct in ne hands of an untrained person 
for unsupervised home use. 

Par. 7. The use by the respondent of the false, deceptive, and mis- 
leading statments and representations set out herein with respect to 
its device or apparatus, disseminated as aforesaid, has had the capacity 
and tendency to, and has, misled a pabsatinl portion of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments and representations are true, and has induced a portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s said device or apparatus. 
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CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. With respect to the other charges 
of the complaint, the evidence fails to show that respondent affirma- 
tively represented its diathermy device as being safe and harmless; 
_ and as to the effectiveness of said device in alleviating or relieving ~ 

chronic pain in conditions for which it was advertised, the issue was 
not adequately raised by the complaint, and consequently no findings 
have been made concerning it. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony, and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner, and brief in support of the complaint (no brief having 
been filed by the respondent and oral argument not having been re- 
quested) ; and the Commission having made its findings as to the 
facts and conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That respondent, United Diathermy, Inc., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale, 
or distribution of an electrical device or apparatus designated as 
“United Short Wave Diathermy” or any other device or apparatus of 
substantially similar character, whether sold under the same name or 
under any other name, do forthwith cease and desist from directly or 
indirectly disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce as “commerce” is 
defined in the Federal Trade Commission Act any advertisement con- 
cerning said electrical device, or disseminating or causing to be dis- 
seminated any advertisement by any means for the purpose of inducing 
or which is likely to induce, directly or indirectly, the purchase in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act of said electrical device, which advertisement fails to reveal clearly, 
conspicuously, and unequivocally that said device or apparatus is not 
safe to use unless and until a competent medical authority has deter- 
mined, as a result of diagnosis, that the use of diathermy is indicated 
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and has prescribed the frequency and rate of application of such 
diathermy treatments and the user has been thoroughly and adequately 
instructed by a trained technician in the use of such diathermy device 
or apparatus. 

It is further ordered, That for the reasons stated in the findings as 
to the facts herein, the other charges of the complaint be, and the same 
hereby are, dismissed without prejudice to the right of the Commission 
to institute such further proceedings as future facts may warrant. 

It is further ordered, That the respondent shall, within 60 days - 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it has 
comphed with this order. 


MARYLAND GLASS AND MIRROR CO. 645: 


Complaint 


In THE Marrer oF 


MARYLAND GLASS & MIRROR CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION. 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5165, Oomplaint, May 24, 1944—Decision, Mar. 12, 1948 


Where glass used for window purposes was customarily sold by the manufac- 
turers and sellers marked “Grade A” or “Grade B” according to its quality, 
and as “Double Strength” or ‘Single Strength” according to its strength or 
thickness, upon each sheet or pane, and upon the container in which packed; 
and thereafter a corporation engaged in the competitive interstate sale and 
distribution of said product to dealers and users, and in receiving, as thus 
engaged, “Grade B” glass, the individual sheets or panes of which were 
unlabeled— 

(a) Obliterated or altered the “Grade B” stamp, mark, or label upon the boxes 
or packages thereof and substituted therefor the term “Grade A,” and sold 
and shipped or delivered such boxes or packages of “Grade B” window glass 
to dealers and users who had ordered and paid for “Grade A”; and 

(0) Affixed also to the unmarked individual sheets or panes of ‘“Grade B” window 
glass a ‘“Grade A” mark or label, and sold said “Grade B” window glass in 
less than case lots as and for “Grade A” ; 

With the effect of misleading and deceiving customers and the purchasing publie 
and inducing a substantial portion thereof to purchase its “Grade B” window 
glass as “Grade A” quality, whereby substantial trade was diverted unfairly 
to it from its competitors who did not thus misrepresent the quality of 
their products, to the serious injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and its competitors, and con- 
stituted unfair methods of competition in commerce and unfair and decep- 
tive acts and practices therein. 


Mr. John L. York for the Commission. 
Mr. Joseph Schottland, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Maryland Glass 
& Mirror Co., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrari 1, Respondent, Maryland Glass & Mirror Co., is a cor- 
poration organized and existing under the laws of the State of Mary- 
land, with its office and principal place of business at 1834 South 
Charles Street, in the city of Baltimore, Md. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of window glass to dealers, pur- 
chasers, and users thereof located in the various States of the United 
States and in the District of Columbia; and respondent causes and has 
caused its window glass, when so sold, to be transported from its prin- 
cipal place of business in Baltimore, Md., to the respective receiving 
points and places of business of such dealers, purchasers, and users in 
the various States of the United States other than the State of Mary- 
land, and in the District of Columbia. There is now, and has been 
for several years last past, a course of trade and commerce by said 
respondent in such window glass between and among the States of 
the United States and in the District of Columbia. In the course and 
conduct of its business respondent is, and was at all times herein 
referred to, in substantial competition with other corporations, indi- 
viduals, firms and partnerships likewise engaged in the sale and dis- 
tribution of window glass in commerce among and between the vari- 
ous States of the United States and the District of Columbia. 

Par. 38. The glass used generally for window purposes is sold 
customarily by the manufacturers and sellers thereof according to 
its quality, indicated by “Grade A” or “Grade B”; and its strength 
or thickness, indicated by “Single Strength” or “Double Strength.” 
The higher and better quality of window glass is designated as “Grade 
A” and the lower and inferior quality of such glass as “Grade B.” 
The stronger and thicker window glass is designated as being of 
“Double Strength” and the weaker and thinner window glass as being 
of “Single Strength.” Sellers of window glass receive higher prices 
from the sale of window glass of grade A quality than from the sale 
of window glass of grade B quality and receive higher prices for double 
strength glass than for single strength glass. Such window glass is 
sorted customarily by its manufacturer according to grade and 
strength which is indicated by a stamp, mark, or label upon each sheet 
or pane of glass and upon the container in which it is packed. 

Par. 4. Respondent is a distributor of window glass for Fourco 
Glass Co., a West Virginia corporation, which in turn is owned and 
operated by and is sales agent for a group of glass manufacturers. 
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Through arrangement with said sales agent and group of manufac- 
turers, the stamp, mark, or label customarily placed upon each sheet 
or pane of glass received by respondent and showing its grade and 
strength has been omitted, and because dealers and users of window 
glass generally lack the training, skill and experience requisite for 
grading window glass, such omission enables respondent to substi- 
tute the stamp, mark, or label of grade A window glass upon the con- 
tainer of window glass which is in fact of grade B quality; and to 
sell and dispose of such window glass in said commerce as, and at and 
for the higher price of, grade A window glass. Such omission to 
stamp, mark, or label the grade upon each sheet or pane of glass also 
enables respondent to sell and dispose of grade B window glass in 
less than case lots as, and at and for the higher price of, grade A 
window glass. 

Par. 5. During the month of April 19438, and both prior and sub- 
sequent thereto, respondent has pursued a method of competition and 
has followed a practice which consists of (1) receiving boxes or pack- 
ages of window glass which have been and are appropriately stamped, 
marked, or labeled as grade B window glass upon the box or package 
but the individual sheets or panes of glass contained therein are not 
stamped, marked, or labeled with their grade, (2) altering the stamp, 
mark, or label upon the box or package without opening it and sub- 
stituting thereon the words “Grade A” for the words “Grade B” and 
(8) selling and shipping or delivering such box or package of grade 
B window glass in said commerce as grade A window glass to pur- 
chasers and users who have ordered and paid for the higher grade. 
Respondent also sells grade B window glass in less than case lots as 
grade A window glass. 

Par. 6. The acts and practices of respondent and its method of — 
competition herein described are calculated to, and do have the ca- 
pacity and tendency to, and do mislead and deceive customers and 
prospective customers of respondent and the purchasing public by 
creating the erroneous belief that the stamps, marks, and labels sub- 
stituted by respondent upon the containers and packages of window 
glass are true and that the product so represented is of grade A quality ; 
and to cause a substantial number of such customers, prospective cus- 
tomers and the purchasing public, acting on such erroneous belief, 
to buy said respondent’s window glass, thereby diverting trade to said 
respondent from its competitors who do not misrepresent the quality 
of their products, and thereby doing serious injury to substantial com- 
petition in said commerce. 
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Par. 7. Each and all of the acts and practices of respondent as 
herein alleged prejudice and injure the purchasing public and re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Revort, Frnpincs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 24, 1944, issued and subse- 
quently served its complaint in this proceeding on the respondent, 
Maryland Glass & Mirror Co., charging said respondent with the use 
of unfair methods of competition in commerce and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
that act. On July 1, 1944, the respondent filed its answer in which it 
admitted in part and denied in part the allegations of said complaint. 
The respondent subsequently filed a motion for permission to withdraw 
said original answer and to file in lieu thereof a substitute answer, and 
on February 10, 1948, this motion was granted and the substitute 
answer was received and filed. In this substitute answer the respond- 
ent admitted all of the material allegations of fact set forth in the 
complaint, except the allegation of paragraph 4 thereof to the effect 
that the omission of the stamp, mark, or label from each sheet or pane 
of window glass received by the respondent occurred through an ar- 
rangement with others, which the respondent denied, and the respond- 
ent expressly waived all intervening procedure and further hearing 
as to said facts and expressly consented for the Commission to make 
its findings as to the facts and its conclusion and to issue such order 
as it may determine to be appropriate on the basis of the complaint 
and the substitute answer. Thereafter, this proceeding regularly came 
on for final hearing before the Commission upon the complaint and the 
substitute answer thereto; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that the 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Maryland Glass & Mirror Co., is a 
corporation organized and existing under and by virtue of the ce of 
the State of Maryland, with its office and principal place of business 
located at 1834 South Charles Street, in the city of Baltimore, State 
of Maryland. 
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Par. 2. The respondent is now and for several years last. past has 
been engaged in the sale and distribution of window glass to dealers 
and users thereof located in the various States of the United States 
and in the District of Columbia. The respondent causes its window 
glass, when sold, to be transported from its place of business in Balti- 
more, Md., to such dealers and users in the various States of the United 
States other than the State of Maryland and in the District of Colum- 
bia, and it maintains and for several years last past has maintained a 
regular course of trade in such window glass among and between the 
various States of the United States and in the District of Columbia. 

In the course and conduct of its business the respondent is and at 
all times herein mentioned was in substantial competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged in the sale and distribution of window glass in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Glass used for window purposes is sold customarily by the 
manufacturers and sellers thereof according to its quality, indicated 
by the terms “Grade A” or “Grade B,” and according to its strength or 
thickness, indicated by the words “Double Strength” or “Single 
Strength.” The higher and better quality of window glass is desig- 
nated as “Grade A” and the lower and inferior quality of such glass 
is designated as “Grade B.” The stronger and thicker window glass 
is designated as being of “Double Strength” and the weaker and thin- 
ner window glass as being of “Single Strength.” Sellers of window 
glass receive higher prices for glass of grade A quality than for glass 
of grade B quality, and they receive higher prices for glass of double 
strength than for glass of single strength. 

Par. 4. Before being sold, or distributed, window glass is sorted 
customarily by its manufacturer according to its grade and strength, 
which is indicated upon each sheet or pane of glass and upon the con- 
tainer in which it is packed by a stamp, mark, or label. In the case of 
glass received by the respondent, however, the stamp, mark, or label 
showing the grade and strength of such glass is usually omitted from 
the individual sheets or panes of grade B glass, and because dealers 
and users of window glass generally do not possess the training, 
skill, or experience requisite for the grading of window glass, such 
omission enables the respondent to remove the grade B stamp, mark, 
or label on the container of such glass and to substitute therefor a 
grade A stamp, mark, or label and to sell and dispose of such grade B 
glass in commerce as and for, and at the higher price of, grade A 
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window glass. Such omission of the stamp, mark, or label from each 
sheet or pane of glass also enables the respondent to aflix to individual 
sheets or panes of grade B window glass the grade A stamp, mark, or 
label, and to sell and dispose of such grade B glass in less than case 
lots as and for, and at the higher price of, grade A glass. 

Par. 5. In this connection, during the month of April 1948, and 
both prior and subsequent thereto, the respondent has pursued a 
method of competition and has followed a practice which consists of 
(1) receiving boxes or packages of window glass which have been and 
are appropriately stamped, marked, or labeled on the boxes or pack- 
ages as grade B window glass, but which were not and are not stamped, 
marked, or labeled on the individual sheets or panes of glass contained 
therein, (2) obliterating or altering the grade B stamp, mark, or label 
upon the boxes or packages and substituting for the term “Grade B” 
thereon the term “Grade A,” and (3) selling and shipping or deliver- 
ing in commerce such boxes or packages of grade B window glass as 
grade A window glass to dealers and users who have ordered and paid 
for grade A glass. The respondent also aflixes to the unmarked indi- 
vidual sheets or panes of grade B window glass a grade A stamp, mark, 
or label, and sells such grade B window glass in less than case lots as 
and for grade A window glass. 

Par. 6. The use by the respondent of the acts and practices and the 
method of competition herein described has the tendency and capacity 
to, and does, mislead and deceive customers and prospective customers 
of the respondent and the purchasing public into the erroneous and 
mistaken belief that the window glass of grade B quality sold and dis- 
tributed by the respondent with the grade A stamp, mark, or label 
thereon is in fact window glass of grade A quality, and to cause a 
substantial portion of such customers, prospective customers, and the 
purchasing public, acting on such erroneous and mistaken belief, to 
purchase the respondent’s product. In consequence thereof substan- 
tial trade has been and is diverted unfairly to the respondent from its 
competitors who do not so misrepresent the quality of their products, 
and serious injury to competition in commerce is thereby effected. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and to the respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
ef the respondent, in which answer the respondent, with certain 
exceptions, admitted all of the material allegations of fact set forth 
in the complaint and waived all intervening procedure and further 
hearing as to said facts; and the Commission having made its find- 
ings as to the facts and its conclusion that the respondent has vio- 
lated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Maryland Glass & Mirror Co., 
a corporation, and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution of window glass in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Removing or obliterating any stamp, mark, or label placed on 
containers of window glass by the manufacturer thereof to indicate 
the grade, strength, or quality of such glass, and substituting therefor 
a stamp, mark, or label indicating that such window glass is of a 
higher or different grade, strength, or quality. 

2. Using the term “Grade A,” or any equivalent term or deésigna- 
tion, on individual sheets or panes of window glass, or on the con- 
tainers in which window glass is sold or delivered, to indicate the 
grade or quality of window glass which is in fact of a lower grade or 
quality. 

3. Representing through the use of any stamp, mark, or label on 
window glass, or on the containers thereof, or by any other means, 

that any of respondent’s window glass is of a higher grade or quality 
or of greater strength than actually is the fact. 

4, Selling or disposing of any window glass that is stamped, marked 
or labeled in such a manner as to indicate that such glass is of a higher 
grade or better quality than actually is the fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In rum MaArrer OF 


H. WALLACE JOHNSTON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5337. Complaint, June 21, 1945—Decision, Mar. 12, 1948 


Where an individual engaged, through his son-in-law and daughter, in the inter- 
state sale aud distribution of the leaves of the Aloe Vera plant, represented by 
him as of value in the cure, mitigation, and treatment of various diseases; in 
advertising the same through the mails and by circulars, leaflets, and other 
advertising literature— 

(a) Represented that the external application of the jelly obtained from the leaf 
of said plant was a competent and adequate treatment for external sores, in- 
fections, swelling, and ulcers, and for sprains, bruises, burns, eczema, and 
other skin diseases, cuts, skin tumors, and boils; 


The facts being that the value of said product in the treatment of eczema and 
other skin diseases was limited to its soothing effect by providing a moist, 
mucilaginous coating which would also keep dressing from adhering and was 
of some use as a skin protective, and, in the case of X-ray burns, might serve 
to alleviate pain; and use of the leaves had only a limited value in the treat- 
ment of burns, including X-ray and third-degree burns; and, except as above 
noted, and in excess of giving a soothing effect, use thereof was not a com- 
petent or effective treatment for conditions above noted ; and 

(6) Represented that the juice or extract of the leaf of said plant, when taken 
internally, was a competent and adequate treatment for stomach ulcers, 
arthritis, rheumatism, gout, diabetes,-colitis, constipation, chronic constipa- 
tion, indigestion, dyspepsia, amenorrhea, atonic dyspepsia, and all disorders 
resulting from an excess of acidity or sugar, and would clear the blood of all 
germs and poisons; 

The facts being that said juice was a laxative; its treatment of constipation was 
limited to its laxative effect and it might temporarily relieve dyspepsia when 
due to an atonic colon, though it did not constitute a treatment for any under- 
lying condition ; and otherwise it had no therapeutic value in the treatment of 
ailments and conditions above set-out; 


With capacity and tendency to mislead a substantial portion of the purchasing 
public into the erroneous belief that said representations were true, and 
thereby induce purchase of substantial quantities of his said leaves: 


Held, That such acts and practices, under the circumstances set forth, were all to 


the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Tn said proceeding in which the complaint also charged that respondent’s adver- - 


tisements of its said product, which was a laxative, were false in that they 
failed to reveal that such product might be potentially dangerous when taken 
as directed, or under customary conditions, the Commission was of the 
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opinion, after considering the record, and the nature of the remedy to be 
applied, that under the circumstances no warning as to potential danger 
should be required in the advertising of the product involved. 

Before Mr. John P. Bramhall, trial examiner. 

Mr. William L. Pencke for the Commission. 

Mr. J. F. Gordon, of Miami, Fla., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that H. Wallace Johnston, 
an individual, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, H. Wallace Johnston, is an individual, 
trading and doing business in his own name and under the name “Palm 
Lodge Tropical Fruit Groves,” with an office and principal place of 
business at Homestead, Fla. 

Par. 2. Respondent is now, and has been for more than 2 years last 
past, engaged in the business of raising and distributing the leaves of 
the aloe vera plant, which are intended for use in the cure, mitigation, 
and treatment of disease in man. 

Respondent causes the said leaves, when sold, to be transported from 
his place of business in the State of Florida to purchasers thereof 
Jocated in other States of the United States and in the District of Co- 
lumbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in the said leaves in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing his said aloe leaves by the United States mails, and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination of, 
false advertisements concerning his said aloe leaves by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of his said aloe leaves in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 
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Par. 4. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said false advertisements, 
disseminated and caused to be disseminated as aforesaid by the United 
States mails and by circulars and leaflets and other advertising litera- 
ture, with respect to respondent’s aloe leaves, are the following: 


Aloe Vera has long been known as a great remedy for external use in healing 
open sores, relieving sprains and bruises, and in the past few years has been 
recognized by the medical world in the healing of X-ray burns. Its pioneers in 
this country knowing that Aloe Vera heals external ulcers conceived the idea of 
using it internally for stomach ulcers. After several such cases were relieved, it 
was realized that other disorders had been cleared up along with the ulcer condi- 
tions. So in a short time the fame of Aloe Vera began to spread as relief not only 
for external ailments and stomach ulcers but such other internal conditions as 
arthritis, rheumatism, diabetes, colitis, constipation, and indigestion—in fact, 
almost any disorder resulting from excess acidity or sugar in the system seems 
to show an improvement after a few weeks use of Aloe. 

Dr. C. E. Collins and his son described the efficiency of the herb in treating 
burns either from X-ray or fire * * *. 

It increases the flow of bile. 

It has been used in Hurope as a remedy for gout and rheumatism. 


General Directions for the Use of Aloe Vera (The African Healing Plant) 


* #* * To use externally for pains, ulcers, eczemas, bruises or swellings, 
infections or burns or any kind including X-ray or radium burns: * * * 

To prepare for internal use to clear the blood of all germs and poisons * * *, 
* * ¥* used in cases of chronic constipation, amenorrhea and atonic dyspepsia. 

* * * in anaemic women with amenorrhea it is given to favor the menstrual 
flow. 


Aloe Vera is especially gocd to use in cases of ulcers, X-ray burns, skin diseases 
and third degree burns. 


For cuts, bruises, skin tumors, ulcers, X-ray burns, third degree burns and boils / 
on any part of the body, face or hands * * *., 


Yor internal use in cases such as constipation, as a cathartic, ulcers, amenor- 
rhea, dyspepsia, or improve the appetite and bring on the mentsrual flow of 


women * ™* *, 

Par. 5. Through the use of the statements and claims hereinabove 
set forth, and others similar thereto not specifically set-out herein, 
respondent has represented, directly and by implication, that his said 
aloe leaves, externally applied, are a competent and adequate treat- 
ment for open external sores, external infections, external swellings, 
external ulcers, sprains, bruises, burns, eczema, and other skin diseases, 
cuts, skin tumors, and boils, and that the said leaves or aqueous extracts 
thereof, taken internally are a competent and adequate treatment for 
stomach ulcers, arthritis, rheumatism, gout, diabetes, colitis, constipa- 
tion, chronic constipation, indigestion, dyspepsia, amenorrhea, atonic 
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dyspepsia, and all disorders resulting from an excess of acidity or 
: sugar, will clear the blood of all germs and poisons, and will increase 
the flow of bile. 

Par. 6. The said representations and claims are false and mislead- 
ing. In truth and in fact, the said aloe leaves will not promote the 
healing of bruises, sprains, external swellings, external sores or lesions, 
ulcers, eczema, or other skin diseases, external infections, burns, cuts, 
skin tumors, or boils, nor are they an adequate or competent treatment 
for those conditions. The leaves or aqueous extracts thereof, taken 
internally, do not constitute an adequate and competent treatment for 
stomach ulcers, arthritis, rheumatism, gout, diabetes, colitis, indiges- 
tion, dyspepsia, “atonic dyspepsia,” or disorders resulting from excess 
acidity or sugar in the system, nor will they clear the blood of all 
germs and poisons. They will temporarily relieve constipation, and 
dyspepsia due to an atonic colon, by causing an evacuation of the 
bowels, but they do not constitute a competent and adequate treatment 
for the underlying conditions which cause constipation, chronic con- 
stipation or dyspepsia due to an atonic colon. Aloe is not effective to 
initiate the menstrual flow in nonpregnant women, and has no cura- 
tive or remedial effect in cases of amenorrhea. Aloe will not increase 
the fiow of bile. 

Par. 7. The said advertisements which represent aloe leaves or 
aqueous solutions thereof as being beneficial when taken internally 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the light of such representations or materia 
-with respect to the consequences which may result from the use of said 
leaves or solutions under the conditions prescribed in said advertise- 
ments, or under such conditions as are customary or usual. In truth 
and in fact, said leaves and solutions are irritant laxatives and are 
potentially dangerous when taken internally by one suffering from 
abdominal pains, stomach ache, cramps, nausea, vomiting, or other 
symptoms of appendicitis, or by women who are pregnant. 

Par. 8. The use by respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to his aloe 
leaves has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and repre- 
sentations are true, and that aloe may be taken under all conditions 
without ill effect, and into the purchase of substantial quantities of said 
aloe leaves by reason of said erroneous and mistaken belief. 
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Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 21, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
H. Wallace Johnston, charging him with the use of unfair and de- 
ceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
the answer of the respondent thereto, testimony, and other evidence 
in support of and in opposition to the allegations of said complaint 
were taken before a trial examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion upon said complaint, answer thereto, testimony, and other evi- 
dence, report of the trial examiner upon the evidence, and briefs filed 
in support of the complaint and in opposition thereto (oral argument 
not having been requested) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, H. Wallace Johnston, is an individual 
trading and doing business in his own name and under the name “Palm 
Lodge Tropical Fruit Groves,” with an office and principal place of 
business at Homestead, Fla. For some time respondent has been in- 
capacitated, and his business has been conducted by Albert R. Caves 
and Carrie Caves, his son-in-law and daughter, respectively, who have 
acted as his agents in the conduct of this business. 

Par. 2. For several years last past, the respondent has been engaged 
in the business of raising and distributing the leaves of the aloe vera 
plant, which have been represented by him to be of value in the cure, 
mitigation, and treatment of various diseases and conditions. 

Respondent causes said leaves, when sold, to be transported from 
his place of business in the State of Florida to purchasers thereof 
located in various other States of the United States. Respondent 
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_ Maintains, and at all times mentioned herein has maintained, a course 


of trade in said leaves in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his business, the respondent 
and his agents have disseminated and caused to be disseminated false 
advertisements concerning said aloe vera leaves by United States 
mails and by various other means in commerce as “commerce” is de- 
fined in the Federal Trade Commission Act; and respondent and his 
agents have also disseminated and have caused the dissemination of 
false advertisements concerning said aloe vera leaves by various means 
for the purpose of inducing and which were likely to induce, directly 
or indirectly, the purchase of his said aloe vera leaves in commerce as 
“commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said false advertisements 
disseminated and caused to be disseminated as herein described, by 
United States mails and by circulars, leaflets, and other advertising 
literature, are the following: 

1. That the external application of the jelly obtained from the leaf 
of the aloe vera plant is a competent and adequate treatment for ex- 
ternal sores, infections, swellings, and ulcers and also for sprains, 
bruises, burns, eczema, and other skin diseases, cuts, skin tumors, and 
boils. 

2. That the juice or extract of the leaf of the aloe vera plant, when 
taken internally, is a competent and adequate treatment for stomach 
ulcers, arthritis, rheumatism, gout, diabetes, colitis, constipation, 
chronic constipation, indigestion, dyspepsia, amenorrhea, atonic dys- 
pepsia, and all disorders resulting from an excess of acidity or sugar 
and will clear the blood of all germs and poisons. 

Par. 5. The leaves of the aloe vera plant sold and distributed by 
the respondent contain within such leaves a mucilaginous or jelly 
like substance, which is obtained by slitting and peeling the leaf. Re- 
spondent recommends the use of the jelly like substance directly upon 
sores, skin conditions, and burns and, in the case of internal applica- 
tion, recommends the preparing of an aqueous solution from such 
leaves. 

The use of the leaves of the aloe vera plant is not a competent or 
effective treatment for external sores, infections, swelling, or ulcers, 
and neither the leaves nor the mucilaginous substance contained there- 
in has any therapeutic value in the treatment of such conditions in 
excess of giving a soothing effect. This product has no therapeutic 
value in the treatment of sprains, bruises, cuts, or skin tumors, and 
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its value in the treatment of eczema and other skin diseases is limited 
to its soothing effect by providing a temporary, moist coating. 

The use of the leaves of the aloe vera plant has only a limited value 
in the treatment of burns, including X-ray and third degree burns. 
Respondent’s aloe vera leaves, in supplying a moist, mucilaginous 
substance, will keep dressings from adhering and are of some use as a 
skin protective and, in the case of X-ray burns, might serve to alleviate 
pain. 

The juice or extract of the leaf of the aloe vera plant, when taken 
internally, is not a competent treatment for, and has no therapeutic 
value in the treatment of, stomach ulcers, arthritis, rheumatism, gout, 
diabetes, colitis, indigestion, or any disorders resulting from excess of 
acidity or sugar, and such juice or extract will not clear the blood of all 
germs and poisons. The juice or extract of the aloe vera leaf is a laxa- 
tive, and its treatment of constipation is limited to its laxative effect. 
Where dyspepsia is due to an atonic colon, this preparation as a laxa- 
tive may temporarily relieve the condition but does not constitute a 
treatment for any underlying conditions. The use of the juice or ex- 
tract of the aloe vera leaf is not an effective treatment or cure for any 
type of amenorrhea. 

Par. 6. The complaint charges that respondent’s advertisements are 
false in that they fail to reveal that respondent’s product may be po- 
tentially dangerous when taken as directed or when taken under con- 
ditions that are customary and usual. Having given consideration to 
the record and the nature of the remedy to be applied, the Commission. 
is of the opinion that under the circumstances in this case and in view 
of the nature and extent of the testimony adduced in this proceeding, 
no warning as to potential danger should be required in Se 
of respondent’s aloe vera leaves. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
aloe vera leaves has the capacity and tendency to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that said statements and representations are true and 
into the purchase of substantial quantities of said aloe vera leaves by 
reason of said erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondent. as herein found are all to 
the prejudice and inj ury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of respondent, 
testimony, and other evidence in support of the complaint and in 
opposition thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, report of the trial examiner upon 
the evidence, and briefs filed in support of the complaint and in opposi- 
tion thereto; and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act: 

It is ordered, That the respondent, H. Wallace Johnston, individ- 
ually and trading as Palm Lodge Tropical Fruit Groves, and his 
agents, representatives, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale, 
or distribution of the leaves of the aloe vera plant or any other product 
of substantially similar properties, do forthwith cease and desist from 
directly or indirectly: 

1. Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or through inference— 

(a) That the external application of the jelly obtained from the leaf 
of the aloe vera plant is a competent or effective treatment for infec- 
tions, external sores, swellings, ulcers, sprains, bruises, eczema, or other 
skin diseases, or that such application has any therapeutic value in the 
treatment of such skin conditions in excess of affording a soothing effect 
by providing a temporary, moist coating. 

(b) That the use of the leaves of the aloe vera plant has any thera- 
peutic value in the treatment of burns, including X-ray and third- 
degree burns, in excess of supplying a moist, mucilaginous substance 
which will keep dressings from adhering, serve as a skin protective, 
and, in some cases, serve to alleviate pain. 

(c) That the juice or extract of the leaf of the aloe vera plant has 
any therapeutic value other than that afforded by a laxative. 

(d) That the juice or extract of the leaf of the aloe vera plant has 
any therapeutic value in the treatment of stomach ulcers, arthritis, 
rheumatism, gout, diabetes, colitis, indigestion, or any disorders result- 
ing from excess acidity or sugar. 

(e) That the juice or extract of the leaf of the aloe vera plant will 
clear the blood of all germs and poisons. 
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(f) That the juice or extract of the leaf of the aloe vera plant has 
any value in the treatment of amenorrhea. 

2. Disseminating, or causing to be disseminated, any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of respondent’s aloe vera leaves 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act which advertisement contains any of the representations pro- 
hibited in paragraph 1 hereof and the subdivisions thereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MArrer or 


HARRY BANK AND HENRY BANK, DOING BUSINESS AS 
HARRY BANK & SON, AND BEN BANK, DOING BUSINESS 
AS BANKO CLOTHES 

COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF AN Act 
OF CONGRESS APPROVED OCT. 14, 1940 


Docket 5510. Complaint, Sept. 3, 1947—Decision, Mar. 12, 1948 


Where two individuals respectively engaged in the manufacture for introduc: 
tion, and the introduction, into commerce, of men’s trousers composed in 
whole or in part of reprocessed wool or reused wool as defined in the Wool 
Products Labeling Act of 1939 and, as such, subject to the provisions of said 
act and to the rules and regulations promulgated thereunder— 

Sold substantial quantities of the aforesaid wool products which were mis- 
branded in violation of the aforesaid act and rules and regulations, in that 
they did not have on or affixed thereto the required stamp, tag, label, or 
other means of identification showing the percentage of the total fiber weight 
of wool, reprocessed wool, reused wool, and wool fiber, and aggregate 
thereof, including filler or adulterating matter, and proper identification of 
the manufacturer or seller: 

Heid, That such acts and practices were in violation of the provisions of said 
Wool Products Labeling Act and the rules and regulations thereunder, and 
were all to the prejudice and injury of the public, and constituted unfair 
and deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Nathan L. Posner, of Philadelphia, Fa., for Harry Bank and 


Henry Bank. 
Mr. Herman Berlin, of Baltimore, Md., for Ben Bank. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade Commission, 
having reason to believe that Harry Bank and Henry Bank, indi- 
viduals doing business as Harry Bank & Son, and Ben Bank, an 
individual doing business as Banko Clothes, hereinafter referred 
to as respondents, have violated the provisions of said acts and the 
rules and regulations promulgated under the Wool Products Labeling 
Act of 1939, and it. appearing to the Commission that a proceeding 
by, it. in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 
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ParacrarH 1, Respondents, Harry Bank and Henry Bank, are 
individuals trading and doing business as Harry Bank & Son, with 
their principal office and place of business located at 224 Market 
Street in the city of Philadelphia, Pa. Respondent, Henry Bank, is 
manager of the business of Harry Bank & Son. Respondent, Ben 
Bank, is an individual trading and doing business as Banko Clothes, 
with his office and principal place of business located at 4103 Barring- 
ton: Road, Baltimore 7, Md. Respondents, Harry Bank and Henry 
Bank, are engaged in the manufacture for introduction into commerce, 
and these said respondents and respondent, Ben Bank, are engaged 
in the introduction into commerce, and in the sale, distribution, and 
transportation in commerce of wool products as such products are 
defined in the Wool Products Labeling Act of 1939, as “commerce” 
is defined in said act and in the Federal Trade Commission Act. 

Par. 2. Respondents’ said wool products are composed in whole 
or in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations: 
promulgated thereunder. Since July 15, 1941, respondents have vio- 
lated the provisions of said act and said rules and regulations in 
the manufacture for introduction, and in the introduction into com- 
merce and in the sale, transportation, and distribution of said wool 
products in said commerce, by causing said wool products to be mis- 
branded within the intent and meaning of said act and said rules and 
regulations. 

Par. 3. Among the wool products manufactured for introduction 
into commerce by respondents, Harry Bank and Henry Bank, and 
introduced into commerce, sold, transported, and distributed in com- 
merce, by respondents, Harry Bank, Henry Bank, and Ben Bank, 
are men’s trousers or pants. Exemplifying respondents’ practice of 
violating said act and the rules and regulations promulgated there- 
under is their misbranding of the aforesaid wool products in violation 
of the provisions of said act and the said rules and regulations by 
failing to affix to said wool products a stamp, tag, label or other means 
of identification, or a substitute in lieu thereof, as provided by said 
act, showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding 5 per centum of 
said total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said per centum by weight 
of such fiber was 5 per centum or more, and (5) the aggregate of all 
other fibers; (b) the maximum percentage of the total weight of 
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the wool product of nonfibrous loading, filling, or adulterating matter; 

(c) the percentages in words and figures plainly legible by weight of 
the wool content of such wool product where said wool product con- 
tains a fiber other than wool; (d) the name of the manufacturer of 
the wool product, or the manufacturer’s registered identification num- 
ber and the name of a seller or reseller of the product as provided 
for in the rules and regulations promulgated under such act, or the 
name of one or more persons subject to section 8 of said act with 
respect to such wool product. 

The misbranded wool products referred to above were introduced, 
sold, transported, distributed, delivered for shipment, shipped, and 
offered for sale, in commerce, by each of the respondents. 

Par. 4. The aforesaid acts, practices, and methods of the respond- 
ents, as alleged herein, were and are in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there- 
under and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, FINDINGS AS TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission on September 3, 1947, issued and subsequently served on 
Henry Bank, an individual trading and doing business as Harry Bank 
& Son, and Ben Bank, an individual trading and doing business as 
Banko Clothes, its complaint in this proceeding, charging said re- 
spondents and the respondent, Harry Bank, an individual, with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said acts. After the issuance of said com- 
plaint the respondents, Henry Bank and Ben Bank, filed separate an- 
swers thereto, in which they each admitted all of the material alle- 
gations of fact set forth in the complaint and waived all intervening 
procedure and further hearing as to said facts, and in which Henry 
Bank stated that his father, Harry Bank, died on July 10,1947. There- 
after, this proceeding regularly came on for final hearing before the 
Commission upon the complaint and the answers thereto; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 
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Paracraru 1. The respondent, Henry Bank, is an individual trad- 
ing and doing business as Harry Bank & Son, with his office and 
principal place of business located at 224 Market Street in the City 
of Philadelphia, State of Pennsylvania. The respondent, Harry 
Bank, was formerly associated with Henry Bank in this business, but 
he is now deceased. The respondent, Ben Bank, is an individual trad- 
ing and doing business as Banko Clothes, with his office and principal 
place of business located at 4103 Barrington Road, Baltimore 7, Md. 

Respondent, Henry Bank, is engaged in the manufacture for intro- 
duction into commerce, as “commerce” is defined in the Federal Trade 
Commission Act and in the Wool Products Labeling Act of 1939, of 
various articles of wearing apparel, and both respondent, Henry Bank, 
and respondent, Ben Bank, are engaged in the introduction into com- 
merce and in the sale and distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act and in the Wool Prod- 
ucts Labeling Act of 1939, of these products. Each of said respondents 
maintains and has maintained a course of trade in said products in 
commerce among and between the various states of the United States. 

Par. 2. Among the articles of wearing apparel manufactured for 
introduction into commerce by respondent, Henry Bank, and sold and 
distributed in commerce by respondent, Henry Bank, and respondent, 
Bank, as aforesaid, are men’s trousers or pants, which are wool prod- 
ucts within the intent and meaning of the Wool Products Labeling 
Act of 1939 in that such trousers or pants are composed in whole or in 
part, of wool, reprocessed wool, or reused wool as those terms are 
defined in said act. Such products are therefore subject to the provi- 
sions of said act and to the rules and regulations promulgated there- 
under, 

Par. 3. Substantial quantities of the aforesaid wool products which 
have been manufactured for introduction into commerce by respondent, 
Henry Bank, and introduced into commerce and sold and distributed 
in commerce by respondent, Henry Bank, and respondent, Ben Bank, 
since July 15, 1941, have not had on or affixed to them a stamp, tag, 
label, or other means of identification or a substitute therefor, as pro- 
vided by said act, showing (a) the percentage of the total fiber weight 
of the wool product, exclusive of ornamentation not exceeding 5 per 
centum of said total fiber weight, of (1) wool, (2) reprocessed wool, 
(8) reused wool, (4) each fiber other than wool if said percentage by 
weight of such fiber was 5 per centum or more, and (5) the aggregate 
of all other fibers; (b) the maximum percentage of the total weight of 
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the wool product, of any nonfibrous loading, filling or adulterating 
matter; (c) the name of the manufacturer of the wool product, or 
_ the manufacturer’s registered identification number and the name of 
a subsequent seller or reseller of the product as provided for in the 
rules and regulations promulgated under said act, or the name of one 
or more persons subject to section 8 of the act with respect to such 
wool product; (d) in plainly legible words and figures, the percentages 
by weight of the wool contents of such wool product where it con- 
tains fibers other than wool. Because of the absence of such a stamp, 
tag, label, or other means of identification, such wool products were 
misbranded in violation of the provisions of the Wool Products Label- 
ing Act of 1939 and the rules and regulations promulgated thereunder. 


CONCLUSION 


The aforesaid acts and practices of the respondents in manufactur- 
ing for introduction, and introducing into commerce, and in selling, 
transporting, and distributing in commerce, of wool products which 
were misbranded within the meaning of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder 
were and are in violation of the provisions of said act and said rules 
and regulations, and were and are all to the prejudice and injury of 
the public and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answers of the 
respondents, Henry Bank and Ben Bank (respondent, Harry Bank, 
having died on June 10, 1947), in which answers these respondents 
admitted all of the material allegations of fact set forth in the com- 
plaint and waived all intervening procedure and further hearings as 
to said facts; and the Commission having made its findings as to the 
facts and its conclusion that the respondents, Henry Bank and Ben 
Bank, have violated the provisions of the Wool Products Labeling 
Act of 1939 and the provisions of the Federal Trade Commission 
Act: 

It is ordered, That the respondent, Henry Bank, an individual 
trading and doing business as Harry Bank & Son, or trading under 
any other name, and the respondent, Ben Bank, an individual trad- 
ing and doing business as Banko Clothes, or trading under any other 
name, and these respondents’ agents, representatives, and employees, 
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directly or through any corporate or other device, in connection with 
the manufacture for introduction, or introduction, into commerce, or 
the sale, transportation, or distribution in commerce, as “commerce” * 
is defined in the aforesaid acts, of men’s trousers or pants, or other 
“wool products,” as defined in and subject to the Wool Products Label- 
ing Act of 1939, which contain, purport to contain, or in any way 
are represented as containing “wool,” “reprocessed wool,” or “reused 
wool,” as those terms are defined in said act, do forthwith cease and 
desist from _misbranding such products by failing to affix securely to 
or place on such products a stamp, tag, label, or other means of 
identification showing in a clear and conspicuous manner ; 

(A) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, (4) 
each fiber other than wool where said percentage by weight of such 
fiber is 5 per centum or more, and (5) the aggregate of all other fibers. 

(B) The maximum percentage of the total weight of such wool 
products of any nonfibrous loading, filling, or adulterating matter. 

(C) The name of the manufacturer of such wool product; or the . 
manufacturer’s registered identification number and the name of a 
seller of such wool product; or the name of one or more persons intro- 
ducing such wool product into commerce, or engaged in the sale, 
transportation, or distribution thereof in commerce, as “commerce” 
is defined in the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of section 3 of the Wool Products Labeling Act of 1939: 
And provided, further, That nothing contained in this order shall be 
construed as limiting any applicable provision of said act or the rules 
and regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to the respondent Harry Bank. 
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In THE MarrTer oF 


AMERICAN DIETAIDS CO., INC., JOSEPH G. SPITZER AND 
MARVIN SMALL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5070. Complaint, Oct. 28, 1943—Decision, Mar. 19, 1948 


A categorical representation by the advertiser-seller of a product that certain 
designated symptoms or conditions were likely to be due to a cause for 
which said advertiser-seller’s product was beneficial, when in fact in the 
majority of cases such symptoms or conditions are due to causes in the 
treatment of which the product advertised would have no benefit whatever, 
is clearly false and obviously deceptive, and the Commission is of the opinion 
that a representation to the same effect, made under the same circumstances, 
except by suggestion instead of categorically, and unaccompanied by an 
appropriate disclosure of the likelihood of other causes of the symptoms and 
conditions, is equally false and deceptive, and, by reason of such falsity, is 
subject to the exercise of the Commission’s corrective jurisdiction in the same 
manner and to the same extent as though the representation had been made 
by affirmative statement. 


As respects the necessity for disclosure in cases in which an advertiser-seller 
through suggestion represents that certain symptoms or conditions not only 
may be due to the cause for which the advertiser-seller’s product is beneficial, 
but also that there is likelihood that they are in fact due to such cause, when 
in the majority of cases the symptoms or conditions are due to causes in the 
treatment of which the product advertised would have no benefit whatsoever, 
the Commission is of the opinion that, as respects the necessity for disclosure 
in such cases, there is sound reason for distinguishing between those cases 
in which products are recommended for the cure or treatment of symptoms 
or conditions, and those in which it is represented merely as an effective 
preventive thereof, since, in the case of the former, the advertisement is 
directed to persons who are already ill or so consider themselves, and 
usually have or are under the impression that they have one or more of the 
symptoms referred to in the advertisement; whereas, in the case of the 
latter; i. e., where the product is represented only as a preventive, the 
advertisement is directed presumably to those who are well and who would 
not have, or think they have, any of the symptoms mentioned, and are in a 
better position properly to appraise the representation, and will not be so 
easily mislead as those who are already ill. 


The skin, as respects special preparations claimed to produce a clear, youthful 
complexion, or otherwise improve the appearance thereof, is affected by the 
processes of aging, and consequent effects thereon will not be averted or 
postponed by their use. Said appearance is dependent upon many factors 
of which the fundamental are the inherent qualities of the skin and the 
physiological processes of the body, and if said factors are not such as to 
supply the essential foundation for a clear or youthful complexion, one 
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cannot be acquired by the use of soap and water. And as respects the 
external application of face cream to keep the skin free from blackheads, 
enlarged pores or other skin blemishes, or to prevent muddy complexion, 
lifeless skin or premature wrinkles, such and similar skin blemishes are 
often brought about by factors and bodily conditions which cannot be thus 
affected. 


In a proceeding in which the Commission challenged as false and misleading 
various advertising representations of respondent advertiser-sellers, with 
respect to certain medicinal preparations offered by them, and in which it 
appeared that nine vitamins, and aS many minerals, were constituents of 
one or more of the products involved, the Commission, on the basis of the 
facts generally accepted by qualified experts with respect to the requirements 
in human nutrition of the said vitamins and minerals, 

(a) Found and set forth the minimum daily adult requirements for certain 
of said vitamins and minerals, and for nutritional as distinguished from 
therapeutic purposes (and as designated as such for the purposes of the 
regulation promulgated pursuant to section 403 (j) of the Federal Food, 
Drug, and Cosmetic Act), with respect to vitamins A, Bi, C, D, Bz (G), 
calcium, phosphorus, iron, and iodine; 

(b) Found that the need in human nutrition for niacin (nicotinic acid), 
vitamin K, copper, magnesium, and zinc had been established, but that their 
minimum daily requirements had not been established. 

(ec) Found that the need in human nutrition for vitamin Bos, vitamin H, 
calcium pantothenate, manganese, and cobalt had not been established. 


Where a corporation engaged in the interstate sale and distribution of various 
medicinal and cosmetic preparations, and the two individuals, who were its 
president, and secretary and treasurer, and owned and operated it; in 
advertising said preparations through the mails and in various other ways, 
directly and by implication— 

(a) Falsely represented that the preparation “HWnrich” was a cure and com- 
petent treatment for periodic pains of menstruation, acne, common diseases 
of the heart, stomach ulcers, colitis, lowered sex interest, arthritis, and 
neuritis ; that it would build red blood and strong nerves; strengthen every 
tissue of the body and help the organs to function properly and definitely 
increase hemoglobin of the blood and the red blood cell count; and was a 
competent and effective treatment for nerve diseases which would recharge 
the energy system, make one healthy and robust, eat better, sleep better, 
and feel better, and enable one to work with vigor, think more clearly, and 
lead a happier, richer social life; that the form of iron contained in said 
preparation was superior to that contained in Blaud pills and other medicinal 
preparations; and that the iron in said other preparations had to be con- 
verted before it could be assimilated, whereas that in its own product was 
in the same form as iron in the body and, therefore, was assimilated immedi- 
ately ; and through the use of such words and phrases, among many others, 
as “low vitality,” “nerve disorders,” “lowered sex interest,” “morbid fears,” 
“morning lassitude,” “flushing face,” “excessive yawning,” “nausea,” “heavi- 
ness of limb,” “shortness of breath,” “loss of appetite,” “restless sleep,” that 
such symptoms, manifestations, or conditions indicated lack of iron or 
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vitamin B; in the diet, and was caused thereby ; and that its said “Enrich” 
preparation constituted a remedy or effective treatment therefor ; 


The facts being that (1) the only constituents of said liquid tonie which had any 


relation to the aforesaid representations and symptoms were iron and vita- 
min B:; that, when taken as directed, said “Enrich” supplied the generally 
recognized minimum therapeutic dose of iron, and about 6 percent of that 
of vitamin B:; (2) symptoms included in its above enumeration are not 
Symptoms of either iron or vitamin B: deficiencies; (3) while a variety of 
conditions listed are all symptoms of iron deficiency anemia, they are also 
Symptoms of other more frequent ailments or diseases which are unrelated 
thereto, and in such cases said product had no therapeutic value; 


(6) Falsely represented that their “Stamina” powdered food product would 


endow the individual with increased capacity for physical exertion, increase 
his stamina and virility, reduce excess fat, keep him young and furnish 
significant amounts of essential vitamins and minerals; that its use was of 
Significant value as a dietary adjunct for sufferers from weak stomach, 
colitis, nephritis, or for kidney disorders, chronic gastrointestinal, and gall 
bladder diseases, general weakness, and low vitality, and provided a com- 
petent treatment therefor; would correct insomina, restless sleep, mental 
distress, morbid fears, lack of confidence, insufficient energy, sensitiveness 
to noise and light, inability to concentrate, nervous indigestion, headache, 
nausea, and some other conditions; and was an adequate treatment for 
nervous break-downs, would promote vitality, benefit the nerves, improve 
digestion and make an individual mentally alert and physically fit; 


The facts being that said “Stamina” provided vitamin A, B:, Bz (G), phosphorus, 


(c) 


and calcium, but not in quantities which were generally recognized as thera- 
peutic; and consisted of about 75 percent carbohydrates, and, consumed 
as a dietary supplement in the recommended quantities would not increase 
stamina or capacity for physical exertion beyond the aid it would give by 
reason of its food energy component; and would not reduce but would tend 
to increase body fat; 

Falsely represented that their ““Ritamine” capsules, taken as directed, would 
supply all vitamins and minerals in amounts required by the body to main- 
tain perfect health, and that thus used it would prevent or remedy all 
diseases or abnormal bodily conditions caused by vitamin and mineral defi- 
ciencies and would cure or effectively prevent colds, sinus infection, joint 
pains, or unsatisfactory functioning of the glands, and increased resistance 
to the rigors of winter and to diseases generally; was a cure or remedy for 
heart trouble, low vitality, poor teeth, scaly skin, tooth decay, soft gums, 
lack of appetite, loss of muscle tone, general weakened condition of the body, 
or diseases arising by reason of old age; that vitamin A provided resistunce 
to colds, sinus troubles or infection of the respiratory tract, that vitamin E 
prevented sterility, and that vitamin G improved digestion; and that said 
“Ritamine” product would prevent low vitality, poor teeth, tooth decay, scaly 
skin, soft gums, lack of appetite, loss of muscle tone, a general weakened 
condition, heart diseases or impairment of heart action, neuritis, capillary 
weakness, and unhealthy skin or nervous irritability ; 


Wi als 
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‘“The'facts being that said “Ritamine” would not supply the respective vitamins 


and minerals in therapeutic quantities; though, after a change in formula, 
it supplied all vitamins known to be essential and for which daily minimum 
requirements had been established, in amounts equal to or exceeding the 
same; supplied all the essential minerals and the minimum daily require- 
ments of iron and iodine, but not such requirements of calcium and phos- 
phorus; and while the ailments listed above might result from vitamin de- 
ficiencies, they frequently were the results of other causes; and while, used as 
directed, their said product would prevent the symptoms when due to vitamin 
deficiencies, they would not prevent their development from other causes; 


(d) Falsely represented that their powdered food supplement “Joyana,” taken 


as directed, would provide the minimum daily requirements of all the essen- 
tial vitamins and minerals; was a cure or effective treatment for stomach 
distress ; would reduce excess weight ; prevent or correct baldness, dandruff 
or gray hair; aid digestion; renew energy and increase strength; correct 
low vitality, chronic fatigue, headaches, instability, nervousness, vague aches 
and pains, and insomnia; and prevent insomnia, lack of energy or strength, 
low vitality, chronic fatigue, headaches, irritability, nervousness, or yague 
aches or pains; 


The facts being that said ‘“Joyana,”’ used as directed, would prevent development 


(e) 


of vitamin deficiencies of which the ailments listed above are Symptoms, but 
would not prevent such symptoms where due to other causes; 

Falsely represented that their “Souplets” tablets had significant value in the 
reduction of excess weight and would produce healthy nerves and good 
digestion ; 


The facts being that the product in question supplied about one-third of the 


(f) 


minimum daily requirements of thiamine or vitamin B,, and not sufficient 
to have any Significant effect on nerves and digestion; that, however, as part 
of a low caloric diet it served as a good source of vitamin B:; that, while 
soup or broth prepared therefrom was of a comparatively low caloric value, 
and, therefore, helpful in a reducing diet, it did not have any other effect 
in the reduction of excess weight ; 

Represented that their “Nyce Special Soap” tended to produce a clear, youth- 
ful complexion and contained soya extract, which beautifies the skin; 


The facts being that the only beneficial effects upon the skin, by reason of the use 


(9) 


thereof, were such as may result from cleansing the skin with soap and water ; 


‘and the soyabean oil in said product had been saponified and would not 


benefit the skin; 

Falsely represented that their “Nyce Cream” penetrated the pores, softened 
and loosened the accumulation of wax, dust and grime, and floated them 
to the surface of the skin; cleared the pores so they could breathe; reduced 
enlarged pores to normal, kept the skin free from blackheads, enlarged pores, 
and other skin blemishes, and prevented muddy complexion, lifeless skin, and 
premature wrinkles; 


(h) Falsely represented that their “Sorbex” tablets acted as a detoxifier, absorbed 


putrefactive toxins which might be present in the colon or small intestine 
and brought’ about the elimination thereof from the boody; that it had 
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antiseptic properties; and that it acted as a digestant in the stomach and 
prevented gastric and duodenal ulcers, and was an adequate and competent 
treatment for them and for peptic ulcers, colitis, diarrhea, dysentery, 
enteritis, cholera infantum, paratyphoid, typhoid, and food poisoning, ar- 
thritis and rheumatism ; 

(1) Falsely represented that their “Vitalets” would furnish significant quantities 
of vitamins A, B:, D, and Bz (G) ; would be of value in the treatment of acne, 
pimples, blemishes, eczema, and hives, and would alleviate skin troubles 
generally ; would endow an individual with increased capacity for physical 
exertion; and would protect the eyes, ears, nose, and sinuses; 

(j) Represented that their preparation “Tam” did not contain any of the ordi- 
nary laxative drugs, but owed its laxative effect to leaves and fruits identical 
to various leaves and fruits used as food; that it was a new laxative, relieved 
constipation in a new way and acted through natural means; and that use 
thereof benefited the intestinal :auscles, restored rhythm to the inner muscles, 
produced healthy bowel tone, gave pep to intestinal muscles, corrected and 
relieved piles, increased the appetite and aided digestion ; 

The facts being that said laxative preparation, which resembled a fruit jam, con- 
tained significant quantities of the cathartic drugs senna, cassia fistula, and 
tamerind, which are commonly used in laxative preparations, and while they 
are natural cathartic leaves and fruits, do not resemble leaves and fruits 
used as food; while the palatableness of “Tam” was unique and original, its 
combination of cathartic drugs with fruits could not be regarded as new, 
but was one of the oldest types of laxative preparation ; it did not act on any 
new principle or through natural means, and its only therapeutic value was 
in temporarily relieving constipation and symptoms thereof; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public with respect to their products, and thereby induce it to 
purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 

In said proceeding, in which the complaint also charged that respondents’ adver- 
tisements of their laxative preparation “Tam” constituted false advertise- 
ments for the further reason that they failed to reveal certain facts as to 
potential danger in the use thereof, the Commission was of the opinion that 
under the circumstances in the case, no disclosure as to such facts should be 
required in the advertisements. 


Before Mr. George Biddle, trial examiner. 

Mr. Clark Nichols for the Commission. 

Breed, Abbott & Morgan, of New York City, and Mr. Michael F. 
Markel, of Washington, D. C., for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that American Dietaids 
Co., Inc., a corporation, and Joseph G. Spitzer and Marvin Small, 
individually and as officers of American Dietaids Co., Inc., a corpora- 
tion, hereinafter referred to as respondents, have violated the provi- 
sions of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent, American Dietaids Co., Inc., is a corpo- 
ration existing under the laws of the State of New York, with its prin- 
cipal office and place of business located at 176 South Broadway, 
Yonkers, New York. 

Respondents, Joseph G. Spitzer and Marvin Small, are president and 
secretary and treasurer, respectively, of American Dietaids Co., Inc., 
with their principal office and place of business located at 176 South 
Broadway, Yonkers, N. Y. Said individual respondents own, control, 
and operate the respondent corporation, American Dietaids Co., Inc., 
and jointly and severally acting in their individual and official capaci- 
ties and for their own interests, determine, direct, and administer the 
business policies and sales activities and are personally and actively 
engaged in controlling, conducting, and operating the business and 
sales activities of said respondent corporations. 

Par. 2. Respondents, American Dietaids Co., Inc., and Joseph G. 
Spitzer and Marvin Small, individually and as officers of the afore- 
said respondent corporation, are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of various prepara- 
tions in commerce among and between the various States of the United 
States and in the District of Columbia. Among the preparations so 
sold and distributed by these respondents are the preparations desig- 
nated and advertised as “Enrich,” “Stamina,” “Souplets,” “Nyce 
Special Soap,” “Nyce Cream,” “Ritamine,” “Joyana,” “Sorbex,” 
“Vitalets,” and “Tam.” 

Respondents cause said preparations when sold to be transported 
from their place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondents at all times mentioned herein maintain, and have main- 
tained, a course of trade in said preparations in commerce among and 
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between the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of the aforesaid business, respond- 
ent corporation and Joseph G. Spitzer and Marvin Small, individu- 
ally, and in their official capacities as officers of the aforesaid corpora- 
tion, have disseminated and are now disseminating, and have caused 
and are now causing the dissemination of, false advertisements con- 
cerning their aforesaid preparations by the United States mails and 
by various others means in commerce as “commerce” is defined in the 
Federal Trade Commission Act; and the respondents, as aforesaid, 
have also disseminated and are now disseminating, and have caused 
and are now causing, the dissemination of false advertisements con- 
cerning their aforesaid preparations by various means, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, 
the purchase of the aforesaid preparations in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. Through the use of the words, phrases, statements, repre- | 
sentations, and pictures appearing in the advertising material dis- 
seminated and caused to be disseminated by respondents as aforesaid, 
which purport to be descriptive of the preparation “Enrich,” its 
therapeutic and nutritional value, respondents represent, directly and 
by implication, that the preparation “Enrich” is a cure and remedy 
for and constitutes a competent and effective treatment for periodic 
pains of menstruation, acne, common diseases of the heart, stomach 
ulcers, lowered sex interest, arthritis, neuritis, and colitis; that it 
will build red blood and strong nerves; that it will strengthen every 
tissue of the body and help the organs to function properly; 
that it will definitely increase the hemoglobin of the blood; that it 
will definitely increase the red blood cell count; that it is a competent 
and effective treatment for nerve diseases; that it will recharge the 
energy system, make one healthy and robust, eat better, sleep better, 
and feel better, enable one to work with vigor, think more clearly 
and lead a happier, richer social life. 

Par. 5. Through the use of the words, phrases, statements, and 
representations appearing in the advertising material disseminated 
and caused to be disseminated by respondents, as aforesaid, which 
purport to be descriptive of the form of iron contained in the prepara- 
tion “Enrich” and a comparison thereof with the form of iron con- 
tained in Blaud Pills and other medical preparations, respondents 
represent directly and by implication, among other things, that the 
preparation “Enrich” is superior to Blaud Pills and other medical 
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preparations containing iron; that the iron in Blaud Pills and in 
other medical preparations containing iron, has to be converted before 
it can be assimilated by the body; and that the iron contained in the 
preparation “Enrich” is in identically the same form as the iron in 
the human body and therefore is immediately assimilated by the body 
without having to be converted. 

Par. 6. Through the use of the words, phrases, statements, and 
representations appearing in the advertising material disseminated 
and caused to be disseminated by respondents, as aforesaid, which pur- 
port to be descriptive of various physical and mental conditions, 
respondents represent directly and by implication that, if an individ- 
ual suffers from low vitality, nerve disorders, lowered sex interest, 
morbid fears, morning lassitude, fear of calamity, constant worry, 
flushing face, excessive yawning, nausea, heaviness of limb, vague 
shooting pains, chronic drowsiness, heavy eyes, shortness of breath, 
loss of appetite, a run-down condition, restless sleep, acid indigestion, 
or functional disorders of the glands, nervous indigestion, neuritis, 
stomach ulcers, colitis, anorexia, anemia, arthritis, headaches, cold 
hands and feet, irregular pulse, tender, tense scalp, twitching muscles, 
ringing in the ears, sweating palms, spells of faintness, palpitation, 
pale cheeks and lips, frequent periods of ill health, poor digestion, 
frayed and jumpy nerves, swollen ankles, upset stomach, or gas pains; 
or is nervous, constipated, confused, mentally depressed, unduly 
jealous, often embarrassed, always undecided, upset by loss of sleep, 
peevish, annoyed by noise, sensitive to light, or grouchy; or lacks confi- 
dence, zest, energy, or vigor; or cannot concentrate or sleep; or feels 
older than he is, or tired; or has menstruation difficulties or is frigid, 
then such person is exhibiting symptoms, manifestations, or conditions 
indicating lack of iron or lack of vitamin B, in the diet; that lack of 
iron or lack of vitamin B, in the diet is the cause of such symptoms, 
manifestations or conditions, and that the preparation “Enrich” is a 
cure or remedy, or constitutes a competent or effective treatment for 
such symptoms, manifestations or conditions. 

Par. 7. The foregoing representations and others of similar import 
and nature, not specifically set out herein with reference to the prepa- 
ration “Enrich” appearing in respondents’ advertising material dis- 
seminated and caused to be disseminated, as aforesaid, are grossly 
exaggerated, false, and misleading. 

The preparation “Enrich” is not a cure or remedy, or a competent or 
effective treatment for the periodic pains of menstruation, acne, or any 
form of heart disease, stomach ulcers. colitis, lowered sex interest, 
arthritis, neuritis, colitis, or nerve diseases. . It will not recharge the 
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energy system. It will not make one healthy or robust. It will not 
cause one to eat better, sleep better, or feel better. It will not enable 
one to work with vigor, think more clearly or lead a happier, richer 
social life. 

The preparation “Enrich” possesses some therapeutic value in the 
treatment of uncomplicated iron deficiency anemia, but it cannot be 
depended upon to build red blood or to increase the hemoglobin of the 
blood or to increase the red blood cell count. It will not build strong 
nerves. It will not strengthen every tissue of the body. It will not 
help the organs to function properly. 

The iron content of “Enrich” is not superior to the iron content of 
Blaud Pills or of other medical preparations containing the same pro- 
portion of iron. The iron in the preparation “Enrich” is not in 
identically the same form as the iron in the human body and is not 
immediately assimilated but has to be converted before it can be 
assimilated by the body. Practically all of the mental and physical 
symptoms, disorders and conditions mentioned in respondents’ adver- 
tising as set out in paragraph 6 hereof are symptoms or manifesta- 
tions of a wide variety of different disease conditions, both acute and 
chronic, which bear no relationship whatever to vitamin B, or iron 
deficiency and cannot be adequately treated by the preparation 
“Enrich.” Although it may have a limited value in simple iron 
deficiency anemia, it would not be an adequate treatment for numer- 
ous other types of anemia. 

Par. 8. Through the use of the words, phrases, representations, and 
pictures appearing in the advertising material disseminated and 
caused to be disseminated by respondents as aforesaid, which purport 

.to be descriptive of the preparation “Stamina,” respondents repre- 
sent, directly and by implication, that “Stamina” will endow the in- 
dividual with increased capacity for physical exertion, increase his 
stamina and virility, reduce excess fat, keep one young and furnish 
significant amounts of the essential vitamins and minerals; that its 
use is of significant value as a dietary adjunct for sufferers from 
weak stomach, colitis, nephritis, or other kidney diseases, chronic 
gastrointestinal and gall bladder diseases, general weakness and low 
vitality and that the use of said product provides a competent and 
adequate treatment for said conditions or diseases; that the use of 
said preparation will correct insomnia or restless sleep, mental dis- 
_ tress, depression, morbid fears, and phobias, indecision, embarrass- 
ment, a sense of impending calamity, lack of confidence, insufficient 
energy, peevishness, worry, sensitiveness to noise and light, inability 
to concentrate, nervous indigestion, headache, flushing of the face, 
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excessive yawning, nausea, heaviness of the limbs, cold hands and 
feet, irregular pulse, and tender scalp and that it is an adequate treat- 
ment for nervous break-downs and that its use will be effective in pro- 
moting vitality, benefiting the nerves, improving digestion and mak- 
ing an individual mentally alert and physically fit. 

The aforesaid representations and others of similar import and 
nature not specifically set out herein are grossly exaggerated, false, 
and misleading. In truth and in fact, “Stamina” is essentially a 
mixture of various carbohydrate foods, and the amounts of proteins, 
fat, vitamins, and minerals provided by it are insignificant and will 
not increase stamina or capacity for physical exertion. It will not 
bring about a reduction of excess fat but will tend to increase rather 
than decrease body weight. It does not furnish significant amounts 
of any of the essential vitamins or minerals and will have no effect 
upon the digestion of other foods. It will have no influence upon 
virility nor will it enable an individual to keep young. It will have 
no significant value as a dietary adjunct for sufferers from weak stom- 
ach, colitis, nephritis, or other kidney diseases, chronic gastrointes- 
tinal and gall bladder diseases, general weakness or low vitality, or 
constitute a competent treatment for such diseases and conditions. 
It cannot be depended upon to correct cases of insomnia or restless 
sleep, mental distress, depression, morbid fears, and phobias, inde- 
cision, embarrassment, a sense of impending calamity, lack of con- 
fidence, insufficient energy, peevishness, worry, sensitiveness to noise 
and light, inability to concentrate, nervous indigestion, headache, 
flushing of the face, excessive yawning, nausea, heaviness of the limbs, 
cold hands and feet, irregular pulse, tender scalp, and nervous break- 
down. It would not be effective in promoting vitality, benefiting the 
nerves, improving digestion or making the individual mentally alert 
and physically fit. 

Par. 9. Through the use of the statements and representations dis- 
seminated by the respondents which purport to be descriptive of the 
preparation “Souplets,” respondents represent, directly or by impli- 
cation, that it has a significant value in the reduction of excess weight 
and will produce healthy nerves and good digestion. 

“Souplets” may form a satisfactory addition to a reducing diet due 
to its low caloric value, but it does not have any specific effect in the 
reduction of excess weight, or make it easier to adhere to a reducing 
diet. The vitamin B, contained in “Souplets” cannot be depended — 
upon to produce healthy nerves and good digestion. 

Par. 10. Through the use of the statements and representations 
disseminated by respondents, which purport to be descriptive of the 
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products “Nyce Special Soap” and “Nyce Cream” and their therapeu- 
tic values and usefulness, respondents represent, directly and by im- 
plication that their “Nyce Special Soap” tends to produce a clear, 
youthful complexion and contains soy extract which beautifies the 
skin. That their “Nyce Cream” penetrates the pores of the skin 
softens and loosens the accumulation of wax, dust, and grime and 
floats them to the skin surface; that it clears the pores so they can 
breathe; that its use is effective in reducing enlarged pores to normal; 
that it keeps the skin free from blackheads, enlarged pores, and other 
skin blemishes and prevents muddy complexion, lifeless skin, and pre- 
mature wrinkles. 

The aforesaid representations are grossly exaggerated, false, and 
misleading. Jn truth and in fact respondents “Nyce Special Soap” 
cannot be depended upon to produce a clear, youthful complexion or 
otherwise to significantly improve the appearance of the skin. It 
will not make the skin youthful looking. The skin is affected by age 
and the consequences of advancing age will not be averted or post- 
poned by the use of this product. The appearance of the skin is 
dependent upon many factors of which the fundamentals are its 
inherent qualities and the physiological processes of the human body. 
If these factors are not such as to supply the essential foundation for 
a clear or youthful complexion one cannot be acquired by the use of 
soap and water. The soy extract in this product cannot beautify the 
skin. The only beneficial effect upon the skin afforded by the use of 
this product is such cleansing as it may impart. 

Respondent’s product “Nyce Cream” does not penetrate the pores be- 
yond the pore openings and cannot soften and loosen accumulations 
of wax, dirt, dust, and grime that may be below the pore openings 
and in no event could it float such accumulations out of the pores and 
to the skin surface. The pores of the skin do not breathe in the 
common and accepted sense. The use of this product will have no 
significant effect upon the size of the pores. It cannot be depended 
upon to keep the skin free from blackheads, enlarged pores, or other 
skin blemishes, nor can it be depended upon to prevent muddy com- 
plexion, lifeless skin or premature wrinkles. These condititons are 
usually brought about by factors and bodily conditions which cannot 
be affected by the external application of a face cream. ‘This prep- 
aration because of its emollient properties would tend to make lines 
and wrinkles in the skin less evident when caused solely by excessive 


dryness of the skin. 
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Par. 11. Through the use of the statements and representations dis- 
seminated by the respondent with respect to their preparation “Rita- 
mine,” respondents represent, directly and by implication, that said 
preparation contains 6 vitamins and 10 minerals and when taken as 
directed will supply all vitamins and minerals in amounts required 
by the body to maintain perfect health; that the use of said prepara- 
tion will prevent or remedy all diseases or abnormal bodily conditions 
caused by vitamin and mineral deficiencies and especially colds, sinus 
infection, low vitality, heart trouble, poor teeth, scaly skin, joint pains, 
unsatisfactory functioning of the glands, tooth decay, soft gums, lack 
of appetite, loss of muscle tone, and a general weakened condition ; that 
it is particularly valuable for diseases and bodily conditions arising by 
reason of old age and that its use increases resistance to the rigors of 
winter and to disease, generally; that vitamin A provides resistance 
to colds, sinus trouble, and infections of the respiratory tract; that 
vitamin B prevents neuritis, other nerve diseases; and heart disease; 
that vitamin C prevents bleeding gums and weakness of blood capil- 
laries; that vitamin D prevents heart disease and defective teeth and 
bones; that vitamin E prevents sterility; that vitamin G prevents un- 
healthy skin, nervous irritability, and improves digestion; that said 
preparation contains sufficient amounts of calcium and phosphorus to 
supply deficiencies of these minerals in the body. 

The aforesaid representations are grossly exaggerated, false, and 
misleading. In truth and in fact, while this preparation contains 
6 vitamins and 10 minerals, it will not, when taken as directed supply 
ali the necessary amounts of vitamins and minerals to the body. Said 
preparation has no significant value in preventing or treating colds, 
sinus infections, low vitality, heart trouble, poor teeth, scaly skin, joint 
pains, unsatisfactory functioning of the glands, tooth decay, soft 
gums, lack of appetite, loss of muscle tone, and general weakened 
condition of the body nor will it significantly increase resistance to 
the rigors of winter or to disease generally. This preparation is of 
no particular value for diseases arising by reason of old age. The 
administration of vitamin A does not provide resistance to colds, sinus 
trouble, or to infections of the respiratory tract. While severe vita- 
min B deficiency may cause a certain nerve disease and heart condi- 
tion, there are numerous forms of neuritis and nerve diseases and 
heart disease which bear no relationship to vitamin B deficiency and 
cannot be adequately treated by the administration of this vitamin. 
While bleeding gums and capillary weakness may be caused by a 
deficiency of vitamin C, there are numerous other causes for these 
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conditions which are not related to vitamin C deficiency and cannot 
be adequately treated by the administration of this vitamin. Vitamin 
D exerts no significant effect upon the teeth and bones in the case of 
adults. While severe deficiency of vitamin D may result in some im- 
pairment of the heart action, there are many other abnormalities of the 
heart which bear no relationship to vitamin D deficiency and cannot be 
adequately treated by the administration of this vitamin. Vitamin 
E does not prevent sterility. There are many causes of unhealthy 
skin and nervous irritability other than vitamin G deficiency. This 
vitamin will not improve the digestive processes in any significant 
degree. Such conditions as neuritis and other diseases of the nerves, 
heart disease, bleeding gums, and capillary weakness, diseased and 
abnormal conditions of the teeth and bones, skin disease, and nervous 
irritability, when resulting from vitamin deficiency are manifesta- 
tions of severe vitamin deficiencies and cannot be appreciably bene- 


_ fited by the use of this product. The minimum daily requirements 


of the human body has not been determined for many of the minerals 
contained in this product. Among those that have been determined 
are calcium and phosphorus. This product contains far less than 
the required amount of these minerals. 

_ Par. 12. Through the use of the statements and representations dis- 
seminated by the respondents in the advertisement of their prepara- 
tion “Joyana,’ respondents represent and imply that said product, 
when taken as directed, will provide the minimum requirement of all 
the various vitamins and essential minerals; that it will prevent in- 
somnia, renew energy and increase strength, be of value in the treat- 
ment of stomach distress, stomach ulcers, high blood pressure, arthritis, 
sinus trouble, and anemia, reduce excess weight, prevent or correct 
baldness, dandruff, and gray hair, correct low vitality, chronic fatigue, 
headaches, irritability, nervousness, or vague aches and pains, and 
assist in the digestion of other foods. 

The aforesaid representations disseminated by respondents are 
grossly exaggerated, false, and misleading. In truth and in fact, 
“Joyana” will not provide the minimum requirement of all the vari- 
ous vitamins and essential minerals, will not prevent or cure insomnia, 
renew energy, increase strength, be of value in the treatment of stom- 
ach distress, stomach ulcers, high blood pressure, arthritis, sinus 
trouble, anemia, will not reduce. excess weight, prevent or correct 
baldness, dandruff, and gray hair, will not correct low vitality, chronie 
fatigue, headaches, irritability, nervousness, or vague aches and pains, 
or assist in the digestion of other foods. 
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Par. 13. Through the use of the statements and representations 
disseminated by the respondents with respect to their preparation 
“Sorbex,” respondents represent, directly or by implication that said 
product prevents putrefaction, acts as a detoxifier, adsorbs putrefac- 
tive toxins which may be present in the colon or small intestine, and 
brings about the elimination of these toxins from the body; that said 
product has antiseptic properties; that it acts as a digestant in the 
stomach ; that it prevents acid erosion in cases of gastric and duodenal 
ulcer and is an adequate and competent treatment for peptic and duo- 
denal ulcers, colitis, diarrhea, dysentery, enteritis, cholera infectum, 
paratyphoid, typhoid, and food poisoning, arthritis and rheumatism. 

The aforesaid representations are grossly exaggerated, false, and 
misleading. In truth and in fact this preparation will not prevent 
putrefaction, act as a detoxifier or adsorb putrefactive toxins which 
may be present in the colon or small intestine and will have no ap- 
preciable effect in bringing about the elimination of these toxins from 
the body. This preparation has no anti-septic properties. It will not 
act as a digestant in the stomach. It cannot be relied upon to prevent 
acid erosion in cases of gastric and duodenal ulcer. It does not con- 
stitute an adequate or competent treatment for peptic and duodenal 
ulcers, colitis, diarrhea, dysentery, enteritis, cholera infectum, para- 
typhoid, typhoid, food poisoning, arthritis, and rheumatism. 

Par. 14. Through the use of the statements and representations 
disseminated by the respondents in the advertisement of their prep- 
aration “Vitalets,” respondents represent and imply that said prep- 
aration will furnish adequate amounts of vitamins A, B, D, and G; 
that it will be of value in the treatment of acne, pimples, blemishes, 
eczema, and hives, and will alleviate skin troubles generally; that 
it will endow an individual with increased capacity for physical exer- 
tion and protect the eyes, ears, nose, and sinuses. 

The aforesaid representations are grossly exaggerated, false, and 
misleading. In truth and in fact, “Vitalets” is not a good source of 
vitamin G. It is not effective in alleviating skin troubles generally 
and will not be of value in the treatment of acne, pimples, blemishes, 
eczema, or hives. It will not endow an individual with an increased 
capacity for physical exertion, and cannot be relied upon to protect 
the eyes, ears, nose, and sinuses. 

Par. 15. Through the use of the statements and representations 
disseminated by respondents with respect to their preparation “Tam” 
respondents represent, directly and by implication that said prep- 
aration does not contain any of the ordinary laxative drugs but owes 
its laxative effect to leaves and fruits which resemble or are identical 
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to various leaves and fruits which are used as articles of food; that 
said preparation is a new laxative, relieves constipation in a new 
way and acts through natural means; that the use of said preparation 
benefits the intestinal muscles, restores rhythm to the inner muscles, 
produces healthful bowel tone, gives pep to intestinal muscles, and 
corrects or relieves piles; that the use of said product increases the 
appetite and aids digestion. 

The aforesaid representations are grossly exaggerated, false, and 
misleading. In truth and in fact said preparation contains signifi- 
cant proportions of the emodin containing cathartic drugs senna and 
cassa fistula as well as the cathartic drug tamarind which are in com- 
mon use in laxative preparations. The laxative ingredients do not 
resemble leaves and fruit which are used as food. Said preparation 
is not a new laxative, does not act upon any new principle or through 
natural means. It does not benefit the intestinal muscles, restore rhythm 
to the inner muscles, produce healthful bowel tone, give pep to in- 
testinal muscles, nor correct or relieve piles. Said preparation will 
exercise no significant effect upon digestion or the appetite. Said 
preparation is an ordinary laxative and its only therapeutic value 
is to temporarily relieve constipation and such symptoms as may arise 
by reason of constipation. This preparation will not serve to cor- 
rect the cause of constipation nor does it constitute an adequate treat- 
ment for chronic constipation. 

Par. 16. Respondent’s advertisements with respect to their prepara- 
tion “Tam” constitutes false advertisements for the further reason that 
they fail to reveal facts material in the light of such representations, or 
material with respect to the consequences which may result from the 
use of the preparation to which the advertisements relate, under the 
conditions prescribed in said advertisements or under such conditions 
as are customary and usual. In truth and in fact, said preparation 
contains substantial amounts of the drugs senna, cassa fistula, and 
tamarind and is potentially dangerous when taken by one suffering 
from abdominal pains, stomach ache, cramps, colic, nausea, vomiting, 
or other symptoms of appendicitis. 

Par. 17. The use by the respondents of the foregoing false, mis- 
leading, and deceptive statements and representations and the failure 
to disclose in their advertising the potential danger in the use of said 
preparation as herein alleged, has had and now has the tendency and 
capacity to and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said 
statements and representations were and are true and that the prepara- 
tion designated “Tam” is entirely safe and harmless and may be used 
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at all times without ill effects to the user, and to induce a substantial 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase respondents said preparations. 

Par. 18. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpINGs AS TO' THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 28, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
American Dietaids Co., Inc., a corporation, and Joseph G. Spitzer and 
Marvin Small, individually and as officers of said corporation, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of that act. After the filing 
by respondents of their answer to the complaint, hearings were held 
before a trial examiner of the Commission theretofore duly designated 
by it, at which hearings testimony and other evidence were introduced 
and a stipulation of facts entered into between counsel for the Com- 
mission and counsel for respondents was likewise made a part of the 
record. Subsequently, the matter regularly came on for final consid- 
eration by the Commission upon the complaint, answer, testimony and 

other evidence, stipulation of facts, briefs in support of and in opposi- 
tion to the complaint, and oral argument (the recommended decision 
of the trial examiner having been waived), and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from: 


FINDINGS AS TO THE FACTS 


Paracrapn 1, (a2) Respondent, American Dietaids Co., Inc., is a 
corporation existing under the laws of the State of New York, with 
its principal place of business located at 176 South Broadway, Yonkers, 
Ney: 

(6) Respondents, Joseph G. Spitzer and Marvin Small, now are, 
and for more than 1 year last past have been, respectively, president, 
and secretary and treasurer, of the respondent corporation, American 
Dietaids Co., Inc. They own, control and operate the respondent cor- 
poration, and jointly and severally, acting in their individual and 
official capacities and for their own interests, determine, direct and 
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administer the business policies and sales activities of the respondent 
corporation and are personally and actively engaged in controlling, 
conducting, and operating the business and sales activities of said re- 
spondent corporation. 

(¢) Respondent, American Dietaids Co., Inc., under the direction, 
supervision, and advice of the respondents, Joseph G. Spitzer and 
Marvin Small, is now and for more than 1 year last past, has been en- 
gaged in the sale and distribution of various preparations in com- 
merce among and between the various States of the United States 
and in the District of Columbia. Among the preparations so sold 
and distributed by these respondents are the preparations designated 
and advertised as “Enrich,” “Stamina,” “Souplets,” “Nyce Special 
Soap,” “Nyce Cream,” “Ritamine,” “Joyana,” “Sorbex,” “Vitalets,” 
and “Tam.” 

(d) Respondent, American Dietaids Co., Inc., under the direction, 
supervision, and advice of its said officers, causes said preparations, 
when sold, to be transported from their place of business in the State 
of New York to purchasers thereof located in various other States of 
the United States and in the District of Columbia. It has, during all 
of the times mentioned herein, maintained, and now maintains, a 
course of trade in said preparations in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, the respondent 
corporation, under the direction, supervision, and advice of respond- 
ents, Joseph G. Spitzer and Marvin Small, in their capacities as officers 
of said corporation, has, prior to and at the issuance of the complaint 
herein, disseminated by means of the United States mails and by vari- 
ous other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, numerous advertisements of the said prepa- 
rations. 

Par. 3. (1) The following is a list of the vitamins and minerals 
which are constituents of one or more of the products which are the 
subject of the complaint herein: 


Vitamins: Minerals: 
Vitamin A. Calcium. 
Vitamin B:. Copper. 
Vitamin B:2 (G). Iodine. 
Vitamin C. Iron. 
Vitamin D. Magnesium. 
Niacinamide. Manganese. 
Vitamin Bo. ~ Phosphorus. 
Calcium pantothenate. Zine. 


Vitamin EH. Cobalt. 
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(2) The facts generally accepted by qualified experts with respect to 
the requirements in human nutrition of the vitamins and minerals 
listed are as follows: 

(a) The following are generally regarded as the minimum daily 
adult requirements for the respective vitamins and minerals, for nutri- 
tional as distinguished from therapeutic purposes, and they have been 
designated as such requirements for the purposes of the regulation 
promulgated pursuant to section 403 (j) of the Federal Food, Drug, 
and Cosmetic Act: 


Witamin Ase on <a> Sa eee re ee ee 4000 U. S. P. units. 

Mithmiin (poe nt bee Ses ee eee 1 milligram (333 U. S. P. units). 
AVailba rainy OOF. 8 a 5 ees eres ae Se 30 milligrams (600 U. S. P. units). 
Va terri ans lec otek Mat Set SO 400 U.S. P. units. 

SW termina ((G,) 2 es ee ee ee 2 milligrams. 

Gal Gms. Se eee ee 750 milligrams. 

PNOSPILORUS 2 ee eee eae ear ere 750 milligrams. 

TE ONES SE See a Ee et ae ee Se Ses 10 milligrams. 

Rod ine 2am Sas fod he eS Bee ee 5 0.1 milligram. 


(6) The need in human nutrition for niacin (nicotinic acid) , vitamin 
K, copper, magnesium, and zinc has been established, but their mini- 
mum daily requirements have not been established. 

(ec) The need in human nutrition for vitamin Be, vitamin E, calcium 
pantothenate, manganese, and cobalt has not been established. 

Par. 4. (a) The respondents, through the use of the advertising, dis- 
seminated as aforesaid, which purports to be descriptive of the prepa- 
ration “Enrich,” its therapeutic and nutritional value, have repre- 
sented, directly and by implication, that the preparation “Enrich” is a 
cure and remedy, and constitutes a competent and effective treatment, 
for periodic pains of menstruation, acne, common diseases of the 
heart, stomach ulcers, colitis, lowered sex interest, arthritis, and neu- 
ritis; that it will build red blood and strong nerves; strengthen every 
tissue of the body and help the organs to function properly and defi- 
nitely increase hemoglobin of the blood and definitely increase the red 
blood cell count and is a competent and effective treatment for nerve 
diseases and will recharge the energy system, make one healthy and 
robust, eat better, sleep better, and feel better, enable one to work witl 
vigor, think more clearly and lead a happier, richer social life. 

(6) Through the use of the words, phrases, statements, and repre- 
sentations appearing in said advertising material so disseminated, 
which purport to be descriptive of the form of iron contained in the 
preparation “Enrich” and comparison thereof with the form of iron 
contained in Blaud Pills and other medical preparations, respondents 
represent, directly and by implication, that the preparation “Enrich” 
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is Superior to Blaud Pills and other medical preparations containing 
iron and that the iron in Blaud Pills and in other medical preparations 
containing iron has to be converted before it can be assimilated by the 
body ; that the iron contained in the preparation “Enrich” is in identi- 
cally the same form as the iron in the human body and therefore is 
immeditately assimilated by the body without having to be converted. 

(c) Through the use of the words, phrases, statements, and repre- 
sentations appearing in said advertising, so disseminated, which pur- 
port to be descriptive of various physical and mental conditions, re- 
spondents represent, directly and by implication, that if the individ- 
ual suffers from low vitality, nerve disorders, lowered sex interest, 
morbid fears, morning lassitude, fear of calamity, constant worry, 
flushing face, excessive yawning, nausea, heaviness of limb, vague 
shooting pains, chronic drowsiness, heavy eyes, shortness of breath, 
loss of appetite, a rundown condition, restless sleep, acid indigestion, 
functional disorder of the glands, nervous indigestion, neuritis, stom- 
ach ulcers, colitis, anorexia, anemia, arthritis, headaches, cold hands 
and feet, irregular pudse, tender, tense scalp, twitching muscles, ring- 
ing in the ears, sweating palms, spells of faintness, palpitation, pale 
cheeks and lips, frequent periods of ill health, poor digestion, frayed 
and jumpy nerves, swollen ankles, upset stomach or gas pains; or is 
nervous, constipated, confused, mentally depressed, unduly jealous, 
often embarrassed, always undecided, upset by loss of sleep, peevish, 
annoyed by noise, sensitive to light, grouchy; or lacks confidence, zest, 
energy, or vigor, or cannot concentrate or sleep; or feels older than he 
is or tired; or has menstruation difficulties or is frigid, then such per- 
son is exhibiting symptoms, manifestations or conditions indicating 
lack of iron or lack of Vitamin B, in the diet; that lack of iron or lack 
of vitamin B, in the diet is the cause of such symptoms, manifesta- 
tions or conditions, and that the preparation “Enrich” is a cure or 
remedy, or constitutes a competent or effective treatment for such 
symptoms, manifestations and conditions. 

Par. 5. (a) “Enrich” is a liquid tonic of the following composi- 


tion: 
Quantity per 100-gallon batch 


17 pounds 3 ounces. - 


Sod. glycerophosphate NF_----------------- 1 pound 15 ounces. 
Calcium glycerophosphate NF_-_------------ 1 pound 14 ounces. 
Manganese ¢itrate NI__~~----_-__---------- 1 pound 14 ounces. 
BUY epi a Tense eS Seah 9s 25 fh 9223 2 he 5 52 oe 8.5 grams. 
Rabo tiayiniss 2) abe oe toe ee ee « 1.5 grams. 
Vitamin B complex syrup-~----------------- 4 pounds. 


Glycerol, water, and flavor, g. s-------------- 
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(5) The only constituents of those contained in the product “En- 
rich” which have any relation to the representations and symptoms 
as aforesaid are iron and vitamin B,. When taken as directed on the 
label, viz, 2 teaspoons 4 times daily, “Enrich” supplies 100 milligrams 
of iron daily. This is ten times the quantity of the generally recog- 
nized minimum daily requirement and is equal in amount to the gen- 
erally recognized minimum therapeutic dose. It also supplies 200 units 
of vitamin B,. This is 60 percent of the generally recognized mini- 
mum daily requirement, and approximately 6 percent of the generally 
recognized effective therapeutic dose. 

(c) “Enrich” is not a cure or remedy for periodic pains of men- 
struation, acne, common diseases of the heart, stomach ulcers, colitis, 
lowered sex interest, arthritis, and neuritis. It will not build strong 
nerves, will not strengthen every tissue of the body, nor help the 
organs to function properly. It is not a competent and effective 
treatment for nerve diseases and will not recharge the energy system, 
make one healthy and robust. It will not enable one to think more 
clearly and lead a happier, richer social life.e It is not a cure for 
nerve disorders, lowered sex interest, morbid fears, fear of calamity, 
constant worry, flushing face, nausea, heaviness of limb, vague shoot= 
ing pains, heavy eyes, loss of appetite, restless sleep, acid indigestion, 
functional disorders of the glands, nervous indigestion, neuritis, 
stomach ulcers, colitis, anorexia, arthritis, cold hands and feet, tender, 
tense scalp, twitching muscles, ringing in the ears, sweating palms, 
frequent periods of ill health, poor digestion, frayed and jumpy nerves, 
upset stomach, gas pains, nervousness, constipation, confusion, mental 
depression, jealousy, frequent embarrassment, indecision, loss of sleep, 
peevishness, annoyance by noise, sensitivity to light, grouchiness, lack 
of confidence and of zest, inability to concentrate or sleep, a feeling 
of age, menstruation difficulties or frigidity. 

(d) Lowered sex interest, flushing face, heavy eyes, acid indiges- 
tion, functional disorders of the glands, nervous indigestion, stomach 
ulcers, colitis, arthritis, cold hands and feet, frequent periods of ill 
health, poor digestion, menstruation difficulties, and frigidity are not 
symptoms of either iron or vitamin B, deficiencies. 

(e) Low vitality, morning lassitude, excessive yawning, chronic 
drowsiness, shortness of breath, a run-down condition, anemia, head- 
aches, lack of appetite, restless sleep, irregular pulse, spells of faint- 
ness, palpitation, pale cheeks and lips, swollen ankles, lack of energy 
or vigor, and tiredness are all symptoms of iron deficiency anemia, 
but these are also symptoms of various other kinds of ailments or 
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diseases which, in the aggregate, occur more frequently than iron 
deficiency anemia and which are in no way related to it. The quan- 


tity of iron contained in the preparation “Enrich,” when consumed in 


the recommended quantity, constitutes a therapeutic dose for the 
treatment or iron deficiency anemia and its symptoms, and is there- 
fore a cure or remedy therefor, but this product has no therapeutic 
value when the symptoms are due to such other ailments or diseases. 

“Enrich,” when taken in the recommended quantity by persons suf- 
fering from iron deficiency anemia, will aid in correcting that con- 
dition by causing an increase of hemoglobin and an increase in the 
red blood cell count. 

(7) The iron, in the form present in “Enrich,” is not superior to 
the iron in the form present in Blaud Pills or other medical prepara- 
tions. The iron in the preparation “Enrich” is not present in the 
form which is identical with the form of the iron present in the human 
body, and it is not immediately assimilated as such, but has to be con- 
verted before it can be assimilated by the body. 

Par. 6. (a) Through the use of the words, phrases, representa- 
tions, and pictures appearing in the advertising material disseminated 
as hereinbefore set forth, which purport to be descriptive of the prepa- 
artion “Stamina,” the respondents represent, directly and by impli- 
cation, that “Stamina” will endow the individual with increased 
capacity for physical exertion, increase his stamina and virility, re- 
duce excess fat, keep him young and furnish significant amounts of 
essential vitamins and minerals; that its use is of significant value as 
a dietary adjunct for sufferers from weak stomach, colitis, nephritis 
or for kidney disorders, chronic gastrointestinal and gall bladder 
diseases, general weakness and low vitality and that the use of said 
product provides a competent and adequate treatment for said con- 
ditions or diseases; that the use of said preparation will correct in- 
somnia or restless sleep, mental distress, depression, morbid fears and 
phobias, indecision, embarrassment, a sense of impending calamity, 
lack of confidence, insufficient energy, peevishness, worry, sensitive- 
ness to noise and light, inability to concentrate, nervous indigestion, 
headache, flushing of the face, excessive yawning, nausea, heaviness 
of the limbs, cold hands and feet, irregular pulse and tender scalp, and 
that it is an adequate treatment for nervous break-downs and that its 
use will be effective in promoting vitality, benefiting the nerves, im- 
proving digestion, and making an individual mentally alert and physi- 


cally fit. 


789940—50——_47 
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(b) “Stamina” is a powdered food intended to be consumed as such 
or as a mixture with other foods. Prior to October 1943, this product 
was of the following composition (hereinafter referred to as Formula 


t-1): 
. ) Formula—1943 


Percent Percent 
orn syrups. oe ee 70| Banana powder_------ eh BAUD 
Maltisyruipicse Sate ees ly Goce. fae Sie oh eres 2.5 
Soyeflounessec eb ta ee 8} Tricolcium phosphate_-_--—- . 03 
MGlaSses~ se. 2 2s es RA Sch ee Sele eee ee eee eee or . 02 


“Stamina” of the composition of Formula St-1, when taken in the 
recommended quantity, viz, three heaping teaspoonfuls three times 
daily, provided approximately 49 U. S. P. units of vitamin A, 26 
U.S. P. units of vitamin B,, 147 micrograms of vitamin Bs (G), 45 
milligrams of phosphorus and 87 milligrams of calcium. These are 
not nutritionally significant amounts of any of such vitamins or 
minerals. 

(c) “Stamina,” as currently produced, is of the following compo- 
sition (hereinafter referred to as Formula St-2) : 


Percent Percent 

SOV Moule eee ee TOd Maitses ee! os ae eee 20 

(COCO ese TS aos a LO; Bananas dry 2e2s 2 lees 5 

Molasses and corn syrup__--- 50 | Dicalcium phosphate_______ 3 

and for each 100 pounds: 

Grams Grams 

Vitamin A (molecular distil- Ribose vin 422 SNe Sse 1.5 

late 200,000 I. U./gm________ 15 | Vitamin D (400,000 I. U./gm_. 2 
Vitamin B; (thiamin) —-______ 2 


“Stamina” of the composition of Formula St-2, when taken in the 
recommended quantity, viz, three heaping teaspoonfuls three times 
daily, supplies 50 percent of the minimum daily requirements of vita- 
min A, 112 percent of the minimum daily requirement of vitamin B:, 
105 percent of the minimum daily requirement of vitamin B: (G), 110 
percent of the minimum daily requirement of vitamin D, 525 milli- 
grams of calcium and 406 milligrams of phosphorus. These quantities 
of the respective vitamins and minerals are not sufficient to provide 
generally recognized therapeutic doses of any of the specified vitamins 
and minerals. 

(d) About 75 percent of the bulk of the preparation “Stamina” in 
both formulae, consists of carbohydrates, one of the constituents recog- 
nized as being an energy producing constituent of foods. 
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(¢) When the product “Stamina,” of either composition, is con- 
sumed as a dietary supplement in the recommended quantities, viz, 
three heaping teaspoonsfuls three times per day it— 

(1) Will not directly increase stamina or capacity for physical exer- 
tion beyond the aid it will give in maintaining stamina or staying 
power by reason of its food energy component. 

(2) Will not bring about a reduction of excess fat, but will tend to 
increase rather than decrease body weight. 


(3) Will not aid in the digestion of other foods. 
(4) Will have no influence upon virility, nor will it enable an indi- 


vidual to keep young. 

(5) Does not constitute a competent or effective treatment for suf- 
ferers from weak stomach, colitis, nephritis, or other kidney diseases, 
chronic gastrointestinal and gall bladder diseases, general weakness or 
low vitality. 

(6) Isnot a competent or effective treatment for insomnia or restless 
sleep, mental distress, depression, morbid fears and phobias, indecision, 
embarrassment, a sense of impending calamity, lack of confidence, 
insufficient energy, peevishness, worry, sensitiveness to noise and light, 
inability to concentrate, nervous indigestion, headache, flushing of the 
face, excessive yawning, nausea, heaviness of the limbs, cold hands and 
feet, irregular pulse, tender scalp, and nervous break-down. . 

(7) Is not effective in promoting vitality, benefiting the nerves, 
improving digestion, or making the individual mentally alert and 
physically fit. 

Par. 7. Through the use of the statements and representations 
disseminated by the respondents they represent, directly and by im- 
plication, that, when taken as directed, their preparation “Ritamine” 
will supply all vitamins and minerals in amounts required by the 
body to maintain perfect health; that the use of “Ritamine” as 
directed will prevent or remedy all diseases or abnormal bodily con- 
ditions caused by vitamin and mineral deficiencies and especially colds, 
sinus infection, lack of vitality, heart trouble, poor teeth, scaly skin, 
joint pains, unsatisfactory functioning of the glands, tooth decay, 
soft gums, lack of appetite, loss of muscle tone, and a general weak- 
ened condition; that it is particularly valuable for diseases and bodily 
conditions arising by reason of old age and that its use increases re- 
sistance to the rigors of winter and to diseases generally ; that vitamin 
A provides resistance to colds, sinus trouble, and infections of the 
respiratory tract; that vitamin B prevents neuritis and other nerve 
diseases; heart disease; that vitamin C prevents bleeding gums and 
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weakness of blood capillaries; that vitamin D prevents heart disease 
and defective teeth and bones; that vitamin E prevents sterility; that 
vitamin G prevents unhealthy skin, nervous irritability, and improves 
digestion; that said preparation contains sufficient amounts of calcium 
and phosphorus to supply deficiencies of these minerals 1 in the body. 

Par. 8. (a) The product “Ritamine’ consists of two types of cap- 
sules of black and brown colors, respectively. Consumers are directed 
to supplement their diet by consuming one black capsule and one 
brown capsule daily. 

(b) At the time the Commission commenced its investigation, each 
black “Ritamine” capsule contained the following vitamins in the 
respective amounts indicated: 


AVA ATI RGAE eB SOUS RR) AEE ESS eee ea eke 10,000 U. S. P. units. 
Neirtauma tify 7) eect em his eee Ba ry eee ty set ek 8 bn Sees 200 U. S. P. units. 

VAL Gea: Oye nee to eae Ss a Co 200 U.S. P. units. 

Wel Cea ry Lop se A ee ee 600 U. S. P. units. 

AVAL TEU 2 (Gs) eee ea ee ge ee eee eS 50 Gamma (micrograms). 


Each brown “Ritamine” capsule contained the following minerals in 
the respective amounts indicated: 


Calcium sate sects Boe oiee) prey te tt Ee ro es ees 55 milligrams. 
Coppenst 525 2A ett 1 Aa D2 a bee ad net re 2 milligrams. 
iO Ch Gee ee es See ee ee eee = Ses ee we ee” SS 1 milligram. 

8 0 0 aN RSENS 9 IS I BANE Di as TN oa eee ap 9! 16.5 milligrams. 
Wa gn esiiinee ee sett ape ne Se on See ee ee ee 1 milligram. 
Phosphorus: eeu kets Pees Gers Bee lee J oe Oe 28.5 milligrams. 
POtaSS iN. Se Sa ee ee 1 milligram. 
SoOdiUin es ae oe ae 2 Bae ee ts tip aerh B oy ees eel eee 1 milligram. 
LANDY ORs lem AS eee, ee eS SO es ee ee: See 1 milligram. 
Wheat germ oil, as a source of vitamin H--_-___-_______. 1 minim. 


This formula (hereinafter called Formula R-1) was used by respond- 
ent in making the “Ritamine” product up to October 1948. 

(c) “Ritamine,” as currently produced, is of the following formula 
(hereafter called R-2) : 

Each black “Ritamine” capsule contains the following vitamins in 
the respective amounts indicated : 


MitamimyAre. Bet. veh petices. area ed Poe 5,000 U. S. P. units. 

\AREsBCanhobe renee saree emert ree) Serres: ieee ees ewer, 1,000 U. S. P. units. 

Vahey ss. (WGs) ace ee eee ee ee 2,250 gamma (micrograms). 
SVAUC AUNT Cie 38 oe 2 ee a 750 U. S. P. units. 

Wien: 1S Ses rece ee ee Oe ee a ee eee 500 U. S. P. units. 

Nia Glide sett’ - 2H nue MASE Ee 12 millgrams. 

Vitanaim) Bethe. orks rreees eeiie Mere hue AEs et oe 200 micrograms. 
Alphatocopherol. (vitamin-H)- =. 2222-4). ies 1 milligram. 


Calcium) pantothvena tess. a=. eee ee 3,000 micrograms. 
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Each brown “Ritamine” capsule contains the following minerals in 
the respective amounts indicated: 


Milligrams Milligrams 
Calcium» Oreste Site 2 88) || Manganeses_14 Brie five Ane 5 I | 
(COP Perit seers © lap eer Say 2.17 | JPhosphorustss) see 8. aiebrepuet | 68. 
OUTROS te eB Ae LE A Ni ea eee ees Os ms Ser eee 1, 17 
LERCY eee ee tee ae ee 15 Cobalizen 22s. Sees tee ees WP 
MAPTMOSIMEAS co as oa, i 4.| Wheategerm) oi]= 22.2 = 29. 


Par. 9. (a) “Ritamine,” made according to Formula R-1, and taken 
as directed, supplies 214 times the minimum daily requirement of 
vitamin A, approximately 24 of the minimum daily requirement of 
vitamin B,, 4% of the minimum daily requirement of vitamin C, 114 
times the minimum requirement of vitamin D, 14) of the minimum 
daily requirement of vitamin B, (G), 44 of the minimum daily re- 
quirement of calcium, 10 times the minimum daily requirement of 
iodine, approximately 114 times the minimum daily requirement of 
iron, and %, of the minimum daily requirement of phosphorus. 

(6) “Ritamine,” made according to Formula R-2, and taken as di- 
rected, supphes 114 times the minimum daily requirement of vitamins 
A, C, D, 3 times the minimum daily requirement of vitamin B, 11% 
times the minimum daily requirement of vitamin B, (G), the mini- 
mum daily requirement of iron and iodine, 11.8 percent of the mini- 
mum daily requirement of calcium and 9.1 percent of the minimum 
daily requirement of phosphorus. 

Par. 10. (a) “Ritamine” prepared according to Formula R-1 or 
Formula R-2, taken as directed, will not supply the respective vitamins 
and minerals in such quantities as are generally recognized as 
therapeutic doses. 

(b) “Ritamine” prepared according to Formula R-1, when taken 
as directed, will supply all the vitamins and minerals known to be 
essential in human nutrition, but will not supply those vitamins and 
minerals for which minimum daily requirements have been established 
in quantities equal to such requirements. 

(c) “Ritamine” prepared according to Formula R-2, when taken as 
directed, supplies all the vitamins known to be essential in human 
nutrition, and supplies those vitamins for which minimum daily 
requirements have been established in amounts equal to or exceeding 
such requirements. 

Such “Ritamines” also supply all of the minerals known to be essen- 
tial in human nutrition, and of these it supplies quantities of iron and 
iodine equal to or exceeding the minimum daily requirements estab- 
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lished for these minerals, but fails to supply the minimum daily 
requirements of calcium and phosphorus. 

Par. 11. (a) “Ritamine” is not a remedy or cure for the following 
diseases, symptoms, or conditions: Colds, sinus infection, low vitality, 
heart trouble, poor teeth, scaly skin, joint pains, unsatisfactory func- 
tioning of the glands, tooth decay, soft gums, lack of appetite, loss of 
muscle tone and general weakened condition of the body, and diseases 
arising by reason of old age. 

(0) “Ritamine” is not an effective preventive for the following dis- 
eases, symptoms, or conditions: Colds, sinus infections, heart trouble, 
joint pains, unsatisfactory functioning of the glands; nor will it in- 
crease resistance to the “rigors of winter” and to “diseases generally.” 
The administration of vitamin A does not provide resistance to colds, 
sinus troubles, or to infections of the respiratory tract. Vitamin E 
does not prevent sterility. Vitamin B, (G) will not improve the 
digestive process. 

(ce) Low vitality, poor teeth, tooth decay, scaly skin, soft gums, lack 
of appetite, loss of muscle tone, a general weakened condition, heart 
diseases or impairment of heart action, neuritis, capillary weakness, 
unhealthy skin, and nervous irritability are, among others, symptoms 
and conditions resulting from deficiencies of one or more of the vita- 
mins supplied by “Ritamines,” but they may also be, and frequently 
are, the results of causes other than such vitamin deficiencies. “Rita- 
mine,” used as directed, viz, one black and one brown capsule daily, 
will prevent the development of vitamin deficiencies, hence the symp- 
toms and conditions resulting from such deficiencies, but the prepara- 
tion will not prevent the development of such symptoms from causes 
other than vitamin deficiency. 

Par. 12. Through the use of the statements and representations dis- 
seminated by the respondents in advertisements of their preparation 
“Joyana,” respondents represented and implied that said product, 
when taken as directed, will provide the minimum daily requirements 
of all the essential vitamins and minerals; that it will prevent insomnia, 
renew energy and increase strength; will be of value in the treatment 
of stomach distress, and anemia; will reduce excess weight; will pre- 
vent or correct baldness, dandruff, and gray hair; will correct low 
vitality, chronic fatigue, headaches, irritability, nervousness, or vague 
aches and pains; and will aid in the digestion of other foods. 

Par. 13. “Joyana” is a powdered food intended to be consumed after 
admixture with milk, fruit juices or vegetable juices. It is made ac- 
cording to the following formulae: 
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(a) Prior to October 1943, its composition (hereinafter designated 


as Formula J—1) was: 


SLOSS AGIE eS 2S SE ae CR a ee 21.3 percent. 

Meu fe ee eee een ee 17.1 percent. 

DIaStaiG meal tse. cise. 24> ONT S 1.8 percent. 

IDEXtHOse St FO ta art 4. 8 batt sere 11.6 percent. 

BROW Sugar pesca lat colt A ee, 20.1 percent) 

NUGEOSPA see OS et al 10.5 percent. 

Oc) es a ees 14.0 percent. 

Detatted wheat germ 1.0 percent. 

(RUGS SOEs kia Se oad SIU ER ARATE 4) 1.0 percent. 

Vanillin, vanalin, and salt__________ q. 8. 

Vitamin A = 2 fet Be et yee 3,000 U.S. P. units per ounce as molecu- 
lar distillate of fish liver oil. 

AVANCE SWA Ta ES gee ee Ne Nw ee 125 U.S. P. units per ounce as thiamin. 

GY ETN Ai OP pe a en aa aac f cee, Se 50 micrograms per ounce as riboflavin. 

Va tehaiti een = ee Pe EC 200 international units per ounce as 


ascorbic acid. 


Witamin th) £2 89 iss on ha ot et nes 3,000 U.S. P. units per ounce as irradi- 


ated ergosterol in oil. 


(6) Successive changes having been made in the formula from time 
to time, the “Joyana” currently produced is manufactured according 


to the following formula (hereinafter called J—2) : 


Wextroseess =. Seas oe eee ene 10 percent. 
Sugar eh Si ey ey ee ee 44 percent. 
Malted ami We. oct 2 serene d.. 22 percent. 
SUT AN a ol ceeiaes a ase ap i See aR es RE 10 percent. 
(Chic t ee Se eee ne 10 percent 
Diealcium phosphate________-___--- 3.5 percent. 
UAV ORS see een tne teak Sees q. s 


Sufficient vitamins so that each 1144 
ounce of Joyana supplies: 


Witamine Aso. - ea - aee 4,000 U. S. P. units. 
Wihardinebiso ae eo 333 U.S. P. units. 
Witaininss. = 22. 2b ee 4,000 U. 8S. P. units. 
Vitaralni Pi eek eS ee, 1,000 micrograms. 


Par. 14. (a) “Joyana,” made according to Formula J—1, consumed 
in the recommended amount, viz, two heaping teaspoonfuls twice daily 
(114 ounces), supplies the minimum daily requirement of vitamin A, 
one-half the minimum daily requirement of vitamin B,, 3 percent of 
the minimum daily requirement of vitamin B,, approximately one-half 
the minimum daily requirement of vitamin C, the minimum daily re- 
quirement of vitamin D, 4 percent of the daily requirement of calcium, 
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25 percent of the daily requirement of phosphorus, and less than one- 
twentieth of the daily requirement of iron. 

(b) “Joyana,” made according to Formula J-2, taken as directed, — 
viz, two heaping teaspoonfuls twice daily (114 ounces) will provide the 
minimum daily requirement of vitamins A, B,, and D, 50 percent of 
the minimum requirement of vitamin B,, 50 percent of the minimum 
requirement of calcium, 87 percent of the minimum requirement of 
phosphorus, and 8 percent of the minimum daily requirement of iron. 

(c) “Joyana” does not contain all of the vitamins and all of the 
minerals recognized as essential in human nutrition, in that formula 
J-2 does not contain vitamin C, and neither formula contains the 
minerals copper, iodine, magnesium, and zinc. 

Par. 15. (a) “Joyana,” prepared according to either formula, is not 
a cure or treatment for stomach distress, stomach ulcers, high blood 
pressure, arthritis, sinus trouble, insomnia; it will not reduce excess 
weight, prevent or correct baldness, dandruff and gray hair; it will not 
correct low vitality, chronic fatigue, headaches, irritability, nervous- 
ness, or vague aches and pains; will not aid in the digestion of foods, 
nor renew energy or increase strength: Provided, however, That when 
mixed with warm milk, the resulting beverage will be helpful in in- 
ducing sleep. 

(6) Insomnia, lack of energy and strength, low vitality, chronic 
fatigue, headaches, irritability, nervousness, and vague aches and pains 
are, among others, symptoms of deficiencies of one or more of the 
vitamins supplied by “Joyana,” but they may also be, and frequently 
are, due to causes other than such vitamin deficiencies. “Joyana,” 
used as directed, will prevent the development of deficiencies in these 
vitamins, hence the symptoms and conditions resulting from such de- 
ficiencies, but the preparation will not prevent the development of such 
symptoms from any other causes. 

Par. 16. Through the use of the statements and representations dis- 
seminated by the respondents, which purport to be descriptive of the 
preparation “Souplets,” respondents represent, directly and by im- 
plication, that it has a significant value in the reduction of excess 
weight, and will produce healthy nerves and good digestion. 

Par. 17. “Souplets” are tablets designed to be dissolved in hot water 
to prepare a kind of vegetable soup or broth. They are of the fol- 
Jowing composition: 
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(a) Prior to October 1943, “Souplets” were made according to the 
following formula (hereinafter called S-1) : 


Percent Percent 
Niall Giyeeetee cee rere ee PANY SMUT R wel eh coo Ls ee ee SET 4.9 
Mheatpreteimderivative.._..22°0:| Carrotus..o oo Ze 
Wheatiprotein hydrolyzate__.,. 25)2)|'Tomatoc._.. 2.1 
Barleycflours! les. sss ae PCeleryrlear= 2 oie gliour, 4, 2 
ONG OUT ee eg es 3.4] Spices and vegetable flavors, q. s. 


In addition, each “Souplet” tablet contained 100 U. S. P. units of 
thiamin (vitamin B,). 

(6) Currently, “Souplets” are made according to the following 
formula (hereinafter called S-2) : 


Percent Percent 
Dehydrated vegetables_______- 35)| ‘Seasonings. Sut ais & Sire 64 
Onion. Salt. 
Barley flour. Sodium glutamate. 
Swiss chard. Hydrolyzed proteins. 
Carrot. Spices. 
Tomato. Excipients, q. s. 


Celery. 


In addition, each “Souplet” tablet contains 100 U. S. P. units of 
thiamin (vitamin B,). 

Par. 18. (a) Soup or broth prepared from “Souplets” according 
to direction is of a comparatively low caloric value, and by reason of 
this fact is helpful in preparing menus of a low caloric value in a 
planned diet calculated to effect reduction in body weight by reason 
of a low caloric intake. However, soups or broths prepared from 
“Souplets” as directed do not in themselves have any effect, other than 
_ herein specified, in the reduction of excess weight, nor do they have 
any direct effect in causing a person to adhere more readily to a 
reducing diet. 

(b) The quantity of vitamin B, supplied by a “Souplet” tablet 
in preparing a portion of soup or broth is approximately one-third 
of the minimum daily requirement of this vitamin and is not sufficient 
to have any significant effect on nerves and digestion. However, as 
part of a low calory diet it serves as a good source of vitamin B, for 
general dietary purposes. 

Par. 19. (a) Through the use of the statements and representations 
disseminated by respondents, they have represented directly and by 
implication that “Nyce Special Soap” tends to produce a clear, youth- 
ful complexion and contains soya extract, which beautifies the skin. 
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Par. 20. “Nyce Special Soap” is of the following composition : 


Percent Percent 
Soya bennvole22 2s SS aeeeeee 5 Hela) Orsay a Ost 6 iyeacpst yw a pee yA a 2 
Olive olswees Sc tha 5 eee 15 “Gly cerines22220 (San See een 3 
Coconut [oll=222 =" Sse ee ee oe Gi; FZinGroxd Gs. ee eS Sere 1 
BRUNO Wy ees we ee 55 


together with sufficient alkaline saponifying agent to saponify the 
fats and oils. 

Par. 21. The only beneficial effects upon the skin by reason of the 
use of “Nyce Special Soap” are such. benefits as may result from 
cleansing the skin with soap and water. It will not produce a clear, 
youthful complexion or otherwise improve the appearance of the skin, 
except to the extent that improvement in appearance may result from 
maintaining a cleansed skin. The skin is affected by the processes of 
aging, and the consequent effects upon the skin will not be averted or 
postponed by the use of this soap. The appearance of the skin is 
dependent upon many factors, of which the fundamentals are its 
inherent qualities and the physiological processes of the human body. 
If these factors are not such as to supply the essential foundation for a 
clear or youthful complexion, one cannot be acquired by the use of soap 
and water. The soya bean oil in this product is not present as such, 
but has been saponified, and it will not beautify the skin. 

Par. 22. Through the use of the statements and representations 
disseminated by respondents, they represent directly and by implica- 
tion that “Nyce Cream” penetrates the pores of the skin, softens and 
loosens the accumulation of wax, dust, and grime and floats them to 
the skin surface; that it clears the pores so they can breathe; that its 
use is effective in reducing enlarged pores to normal; that it keeps the 
skin free from blackheads, enlarged pores, and other skin blemishes 
and prevents muddy complexion, lifeless skin and premature wrinkles. 

Par. 23. “Nyce Cream” is a brand of skin cleansing cream of the 
following composition : 

(z) Prior to October 1943, “Nyce Cream” had the following 
composition : 


Percent Percent 
Sovaqoll 2c oe = eee St See eaee 20; 0) Beeswak..tr= 1G ee ee 83:2 
Among Olle ee es a ee 2.0); DerMmacett <= fae en ee ae 16.3 
Olive ose s tes eae Oa ee 250 "Borax 232) 2001S AS Pe 8.1 
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(6) Since October 1943, “Nyce Cream” has had the following 
composition : 


Percent Percent 
eV aNOU Lt srewed eres pas fet ey 18| Water, beeswax, boric acid; and 
BUORTNSCOLT 4 2 SNe al le aa IS dp periume c<c berl Girton weary q. 8. 
Lanolin absorption base___________ 18 


Par. 24. “Nyce Cream” possesses emollient properties by reason of 
which it helps keep the skin soft, and it softens and loosens such wax, 
dirt, and grime collected on the skin or in the pore openings as is 
SE aghod by the cream. However, it does not penetrate the pores be- 
yond the pore openings and cannot soften and loosen accumulations 
of wax, dirt, dust, and grime that may be below the pore openings and 
in no event can it float such accumulations out of the pores to the skin 
surface. The pores of the skin do not breathe in the common and 
accepted sense. The use of this product will have no significant 
effect upon the size of the pores. It will not keep the skin free from 
blackheads, enlarged pores or other skin blemishes, nor can it prevent 
muddy complexion, lifeless skin or premature wrinkles. Such and 
similar skin blemishes are often brought about by factors and bodily 
conditions which cannot be affected by the external application of face 
cream. This preparation, because of its emollient properties, would 
tend to make lines and wrinkles in the skin less evident when caused 
solely by excessive dryness of the skin. 

Par. 25. Through the use of the statements and representations dis- 
seminated by the respondents with respect to their preparation “Sor- 
bex,” they represent directly and by implication that said product pre- 
vents putrefaction, acts as a detoxifier, absorbs putrefactive toxins 
which may be present in the colon or small intestines and brings about 
the elimination of these toxins from the body; that said product has 
antiseptic properties; that it acts as a digestant in the stomach; that 
it prevents acid erosion in case of gastric and duodenal ulcers and is 
an adequate and competent treatment for peptic and duodenal ulcers, 
colitis, diarrhea, dysentery, enteritis, cholera infantum, paratyphoid, 
typhoid, and eal poisoning, arthritis and rheumatism. 

Par. 26. “Sorbex” consists of 7-grain tablets of the following 
composition : 


Percent Percent 
Magnesium trisilicate, Merck_ 71.5 Powdered dry apple-------- 14.3 
Powdered papain_-_----~-~- 7.15 Flavoring, filler, q. s. 


The directions call for the administration of two or three tablets 
after meals to adults. 
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Par. 27. (a) “Sorbex,” taken as directed, will not prevent putre- 
faction, act as a detoxifier or absorb putrefactive toxins which may be 
present in the colon or small intestine and will have no appreciable 
effect in-bringing about the elimination of these toxins from the body. 
The preparation has no antiseptic properties; it will not act as a 
digestant in the stomach. It is not a competent treatment for peptic 
and duodenal ulcer, colitis, diarrhea, enteritis, cholera infantum, 
paratyphoid, typhoid, food poisoning, arthritis, and rheumatism. 

(6) The product will neutralize excessive hydrochloric acid in the 
stomach for a period longer than common stomach alkalizers, such as 
bicarbonate of soda. 

Par. 28. Through the use of the statements and representations 
disseminated by the respondents in the advertisement of their prepara- 
tion “Vitalets,’ respondents represent and imply that said prepara- 
tion will furnish significant quantities of vitamins A, B,, D, and 
B, (G); that it will be of value in the treatment of acne, pimples, 
blemishes, eczema and hives, and will alleviate skin troubles generally ; 
that it‘ will endow an individual with increased capacity for physical 
exertion and protect the eyes, ears, nose, and sinuses. 

Par. 29. “Vitalets” are in the form of candy bars weighing 2 ounces 
each, and are of the following composition : 

(a) Prior to October 1943, “Vitalets” had the following composi- 
tion: 


Percent Percent 
UAVS NS Se Se ee ees 44.3| Wheat germ___________-___ 9.3 
ADTICOLS 22 come eee TO Brown sugar: <>! st 21.4 
Prunes eee eee ae ee 6.2 | Flavoring, q. s. 


Hydrogenated vegetable oil. 4.2 


Each 2-ounce bar also contained 1,500 U. S. P. units of vitamin 
A; 125 U.S. P. units of vitamin B,; 300 U.S. P. units of vitamin D; 
and 50 micrograms of vitamin B,. 

(6) Currently produced, “Vitalets” have the following composi- 
tion: ; 


Percent Percent 


Brown SuzaTesoa een eee 23|Blend of raisins, apricots, 
Wheat) germ 22. ere ee 2h" BprUnes == Se. See 60 


Hydrogenated vegetable oil, q. s. 

Each 2-ounce bar also contains 1,500 U. S. P. units of vitamin A; 
125 U.S. P. units of vitamin B,; 300 U. S. P. units of vitamin D; 
and 50 gamma of riboflavin (vitamin B,). 

Par. 30. When taken as directed, viz, three daily, “Vitalets” sup- 
ply the minimum daily requirements for vitamins A, B,, and D, but 
supply an insignificant amount of vitamin B, (G). 
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Par. 31. The preparation “Vitalets” is not effective in alleviating 
skin troubles generally and will not be of value in treatment of acne, 
pimples, blemishes, eczema, or hives. It will not endow an individ- 
ual with increased capacity for physical exertion and will not protect 
the eyes, ears, nose, and sinuses. 

Par. 32. Through the use of the statements and representations dis- 
seminated by respondents relative to their preparation “Tam,” they 
represent directly and by implication that said preparation does not 
contain any of the ordinary laxative drugs, but owes its laxative effect 
to the leaves and fruits which are in semblance of or are identical to 
various leaves and fruits which are used as articles of food; that said 
preparation is a new laxative, relieves constipation in a new way and 
acts through natural means; that the use of said preparation benefits 
the intestinal muscles, restores rhythm to the inner muscles, produces 
healthy bowel tone, gives pep to intestinal muscles, and corrects and 
relieves piles; that the use of said product increases the appetite and 
aids digestion. 

Par. 33. “Tam” is a laxative preparation which in appearance and 
consistency resembles a fruit jam, and is of the following composition : 

(a) Prior to October 1943, “Tam” was made according to the follow- 
ing formula: 


Percent Percent 
Lt. (eee eee Sane S eaeiee 5.65]Sodium benzoate___-_-__-_- 0. 10 
Levje es ee na ee ee ee Se ee GEGON Citric acid 22S a 52 
DaMariids == 8 ee ee ee (5: GON) WV OTe eee es ee 32.13 
Cassa fiShuldee eo ae Gra SURO ese ee eee 34. 01 
ATI NCS a ee see SS 60|Senna alexandria_________ 5. 85 
DD erteg Seaweed ety h 128) 5s ees te . 60 | Flavoring, q. 8s. 
St. John’s bread ins 3. ek . 60 
(6) Currently, “Tam” is made according to the following formula: 
Percent Percent 
Sennas 0 Se ee eee GriIWAMpIES Sa ee FOE ee ee 256 
iS pate ee oe he be 6 DATES chs te Seestepys ets poet eer ee 2.6 
IPTUNCS ae se Sse Tea tn JOH, S breads soe 2.6 
(GHISSIE ITTY cl ee ee ee errs 7 Molasses, flavors, water, q. 8S. 
Marites WRG Spee ae a 7 


Par. 34. When taken as directed, viz, one teaspoonful at night, 
“Tam” supplies significant quantities of the cathartic drugs senna, 
cassia fistula, and tamarind. 

Par. 35. The cathartic drugs senna, cassia fistula, and tamarind 
present in “Tam” are commonly used in laxative preparations. They 
are natural cathartic leaves and fruits, but do not resemble leaves and 
fruits which are used as food. The palatableness of “Tam” is unique 
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and original. The combinations of cathartic drugs, such as senna, 
cassia fistula, and tamarind with fruits such as prunes, figs, and dates, 
cannot be regarded as new, for such combination is one of the oldest 
types of laxative preparation. Said preparation does not act on any 
new principle or through natural means. It does not benefit the intes- 
tinal muscles, restore rhythm to the inner muscles, produce healthful 
bowel tone, give pep to intestinal muscles, nor correct or relieve piles. 
Said preparation will exercise no effect upon digestion and will 
increase appetite only in cases where the appetite is impaired as a 
result of constipation. Said preparation is a laxative in which the 
active ingredients are cathartic drugs, and its oniy therapeutic value 
is in temporarily relieving constipation and such symptoms as may 
arise by reason of constipation. The preparation will not cure the 
cause of constipation, nor does it constitute a treatment or cure for 
chronic constipation. 

Par. 36. The Commission therefore finds that certain of the repre- 
sentations made by respondents with respect to their various products, 
as set forth above, are erroneous and misleading and constitute false 
advertisements. 

Par. 37. The Commission finds that certain of the advertisements 
with respect to the product “Enrich” are misleading in a material 
respect, and therefore false and deceptive, by reason of the innuendoes 
and suggestions contained therein. In these advertisements the 
product is represented as a cure or an effective treatment for cer- 
tain designated symptoms or conditions when in fact the causes of 
such symptoms or conditions are numerous and the probability is 
that the symptoms or conditions are due to causes other than the cause 
which would be reached and beneficially affected by respondents’ 
product. In representing the product as a cure or an effective treat- 
ment for certain designated symptoms or conditions, respondents 
suggest not only that such symptoms or conditions may be due to the 
cause for which the product is beneficial but also that there is likeli- 
hood that they are in fact due to such cause. If such a representation 
be made in a categorical statement, and if in the majority of cases 
the symptoms or conditions are due to causes in the treatment of 
which the product advertised will have no benefit whatever, the rep- 
resentation is clearly false and obviously deceptive. A representation 
to the same effect, made under the same circumstances, except by 
suggestion instead of categorically, and unaccompanied, as in the 
present case, by an appropriate disclosure of the likelihood of other 
causes of the symptoms or conditions, is equally false and deceptive 
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in the opinion of the Commission and by reason of such falsity is 
subject to the exercise of the Commission’s corrective jurisdiction in 
the same manner and to the same extent as though the representation 
be made by affirmative statement. 

The Commission is of the further opinion, however, that insofar as 
the necessity for disclosure is concerned, there is sound reason for 
distinguishing between those cases in which products are recommended 
for the cure or treatment of symptoms or conditions and those in which 
the product is represented merely as an effective preventive of symp- 
toms or conditions. In the case of the former, the advertisement is 
directed to persons who are already ill or so consider themselves, and 
such persons usually have or are under the impression that they have 
one or more of the symptoms referred to in the advertisement. In the 
case of the latter—that is, where the product is represented only as a 
preventive—the advertisement is directed presumably to well persons 
who do not have nor think they have any of the symptoms mentioned, 
and such persons are in better position properly to appraise the repre- 
sentations and will not be so easily misled as persons who are already 
ill. The Commission is therefore of the view that while, as stated 
above, an adequate disclosure is required in the case of products recom- 
mended for the cure or treatment of already existing symptoms or 
conditions, it is unnecessary that such disclosure be required in the case 
of products recommended merely as preventives. 

Par. 38. While the complaint charged that respondents’ advertise- 
ments of the preparation “Tam” constituted false advertisements for 
the further reason that they failed to reveal certain facts as to poten- 
tial danger in the use of the preparation, the Commission is of the 
opinion that under the circumstances in this case no disclosure as to 
such facts should be required in the advertisements. 

Par. 39. The use by respondents of said false advertisements has the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to respondents’ products, and the 
tendency and capacity to cause such portion of the public to purchase 
substantial quantities of such products as a result of the erroneous and 
mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony and other evidence, a stipulation of facts, briefs in support 
of and in opposition to the complaint, and oral argument (the recom- 
mended decision of the trial examiner having been waived), and the 
Commission having made its findings as to the facts and its conclusion 
that the respondents have violated the provisons of the Federal Trade 
Commission Act: . 

It is ordered, That the respondent, American Dietaids Co., Inc., 
a corporation, and its officers, and Joseph G. Spitzer and Marvin 
Small, individually and as officers of said corporation, and respond- 
ents’ agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution of respondents’ products designated “Enrich,” 
“Stamina,” “Ritamine,” “Joyana,” “Souplets,” “Nyce Special Soap,” 
“Nyce Cream,” “Sorbex,” “Vitalets,” and “Tam,” or any products 
of substantially similar composition or possessing substantially simi- 
lar properties, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That the product “Enrich” is a cure or remedy for periodic 
pains of menstruation, acne, common diseases of the heart, stomach 
ulcers, colitis, lowered sex interest, arthritis, neuritis, nerve disorders, 
morbid fears, fear of calamity, constant worry, flushing face, nausea, 
heaviness of limb, vague shooting pains, heavy eyes, acid indigestion, 
functional disorders of the glands, nervous indigestion, anorexia, cold 
hands or feet, tender tense scalp, twitching muscles, ringing in the 
ears, sweating palms, frequent periods of ill health, poor digestion, 
frayed or jumpy nerves, upset stomach, gas pains, nervousness, con- 
stipation, confusion, mental depression, jealousy, embarassment, in- 
decision, peevishness, annoyance by noise, sensitivity to light, grouchi- 
ness, lack of confidence, lack of zest, inability to concentrate, a feeling 
of age, menstruation difficulties, or frigidity. 

(0) That the product “Enrich” is a cure or remedy or competent 
or effective treatment for low vitality, morning lassitude, excessive 
yawning, chronic drowsiness, shortness of breath, run-down condi- 
tion, anemia, headaches, lack of appetite, restless sleep, irregular 
pulse, fainting spells, palpitation, pale cheeks or lips, swollen ankles, 


AMERICAN DIETAIDS CO., INC., BT AL. 703 
667 Order 


lack of energy or vigor, or tiredness, unless such representations be 
expressly limited to those cases in which such conditions are due to 
iron deficiency anemia, and unless such advertisement discloses that 
such conditions are frequently due to other causes and that in such 
cases said product is ineffective. 

(¢c) That the product “Enrich” will build strong nerves, strengthen 
every tissue of the body, help the organs to function properly, re- 
charge the energy system, make one healthy and robust or enable one 
to think more clearly or lead a happier, richer social life. 

(d@) That the iron present in the product “Enrich” is superior to 
that present in Blaud Pills or other medical preparations, that the 
iron in the product “Enrich” is in the same form as the iron in the 
human body, or that the iron in said product is immediately assimi- 
lated by the body without having to be converted. 

(e) That the product “Stamina” will have any effect upon one’s 
stamina or capacity for physical exertion in excess of such aid as it 
may supply by reason of its food energy component. 

(7) That the product “Stamina” aids digestion, reduces excess fat, 
has any effect upon virility, enables one to keep young, promotes vital- 
ity, benefits the nerves, or makes one mentally alert or physically fit. 

(g) That the product “Stamina” is a competent or effective treat- 
ment for weak stomach, colitis, nephritis or other kidney diseases, 
chronic gastrointestinal and gall bladder diseases, general weakness, 
low vitality, insomnia or restless sleep, mental distress, depression, 
morbid fears, or phobias, indecision, embarrassment, a sense of im- 
pending calamity, lack of confidence, insufficient energy, peevishness, 
worry, sensitivity to noise or light, inability to concentrate, nervous 
indigestion, headaches, flushing of the face, excessive yawning, nausea, 
heaviness of limb, cold hands or feet, irregular pulse, tender scalp, 
or nervous break-down. 

(h) That the product “Ritamine” is a cure or remedy or an effective 
preventive for colds, sinus infection, joint pains, or unsatisfactory 
functioning of the glands, or that the use of said product increases 
resistance to the rigors of winter or to diseases generally. 

(<) That the product “Ritamine” is a cure or remedy for heart 
trouble, low vitality, poor teeth, scaly skin, tooth decay, soft gums, 
lack of appetite, loss of muscle tone, general weakened condition of 
the body, or diseases arising by reason of old age. 

(7) That vitamin A provides resistance to colds, sinus troubles, or 
infections of the respiratory tract, that vitamin E prevents sterility, 
or that vitamin G improves digestion. 
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(k) That the product “Ritamine” will prevent low vitality, poor 
teeth, tooth decay, scaly skin; soft gums, lack of appetite, loss of 
muscle tone, a general weakened condition, heart diseases or impair- 
ment of heart action, neuritis, capillary weakness, unhealthy skin or 
nervous irritability, unless such representations be expressly limited 
to those cases in which such conditions would be due to deficiencies in 
the vitamins supplied by said product. 

(1) That the product “Joyana” provides the minimum daily re- 
quirements of all of the essential vitamins or minerals. 

(m) That the product “Joyana” is a cure or remedy or a competent 
or effective treatment for stomach distress, that it will reduce excess 
weight, that it will prevent or correct baldness, dandruff or gray hair, 
that it will aid digestion, or that it will renew energy or increase 
strength. 

(n) That the product “Joyana” will correct low vitality, chronic 
fatigue, headaches, instability, nervousness, vague aches or pains, or 
insomnia: Provided, however, That this order shall not be construed 
as prohibiting respondents from representing that when said product 
is mixed with warm milk the resulting beverage may be helpful in 
inducing sleep. 

(o) That the product “Joyana” will prevent insomnia, lack of 
energy or strength, low vitality, chronic fatigue, headaches, irrita- 
bility, nervousness, or vague aches or pains, unless such representations 
be expressly limited to those cases in which such conditions would be 
due to deficiencies in vitamins A, B,, and D. 

(p) That the product “Souplets” will have any significant effect 
upon the nerves or upon digestion; or that it aids in the reduction of 
excess weight except insofar as it may, by reason of its low caloric 
value, be used in a reducing diet. 

(q) That the product “Nyce Special Soap” has any effect upon the 
appearance of the skin other than that which may result from the 
cleansing of the skin. 

(7) That the product “Nyce Cream” will keep the skin free from 
blackheads, enlarged pores, or other skin blemishes, or that it will 
prevent muddy complexion, lifeless skin, or premature wrinkles; 
that it will reduce enlarged pores to normal; that it will remove 
accumulations of wax, dirt, dust, or grime from the pores, unless such 
representations be limited to such accumulations as may be on the 
surface of the skin or in the pore openings. 

(s). That the product “Sorbex” prevents putrefaction, acts as a 
detoxifier, absorbs putrefactive toxins in the colon or small intestines, 
or eliminates such toxins from the body; that it has antiseptic prop- 
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erties; that it acts as a digestant in the stomach; that it is a competent 
or effective treatment for peptic or duodenal ulcers, colitis, diarrhea, 
enteritis, cholera infantum, typhoid, food poisoning, arthritis, or 
rheumatism. 

(¢) That the product “Vitalets” supplies any significant quantity 
of vitamin B, (G) ; that it possesses any value in the treatment of 
acne, pimples, blemishes, eczema, or hives, or that it will alleviate 
skin troubles generally; that it will increase one’s capacity for physi- 
cal exertion; or that it will protect the eyes, ears, nose, or sinuses. 

(w) That the product “Tam” contains none of the ordinary laxa- 
tive drugs, that it relieves constipation in a new way, or that it acts 
through natural means; that it benefits the intestinal muscles, pro- 
duces healthy bowel tone, corrects or relieves piles, or aids digestion; 
that it increases the appetite, unless such representations be limited 
to those cases in which the impairment of the appetite is due to 
constipation. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said products in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 
1 hereof or which fails to comply with the affirmative requirements 
set forth in paragraph 1 (0) hereof. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

Commissioner Mason dissents in part. 


DISSENTING OPINION OF COMMISSIONER LOWELL B. MASON 


That many wrongful representations have been made and wrongful 
interpretations have followed from them is apparent from the record 
as well as from admissions of counsel for the defendant. An order 
should issue inhibiting these, but in landing on false advertising, we 
‘should not overshoot our objective. 

Thus when it comes to interpreting (as we have the power to do) 
wrongful suggestions from rightful representations, we had best 
‘approach the field slowly. 

An overdeveloped sense of responsibility plus a dim view of the 
public’s intelligence can hatch some far-fetched prohibitions in cease 
and desist orders, such as I believe to be in paragraph 1 (0) here. 
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The respondent here tells his customers “Enrich” is a remedy for 
headaches due to lack of iron. 

We have the jurisdiction to deal with this question but an order takes 
more than jurisdiction—it takes facts and public interest. What facts 
there are in the instant case have been established by a stipulation so 
we are not concerned with a determination as to what has been proven 
by a greater weight of the evidence. We must accept for the purpose 
of this case that “Enrich” will remedy the symptoms set forth when due 
to iron deficiency. The stipulation reveals that there is no more fre- 
quent singie cause of these symptoms than that of iron deficiency. 

We are not dealing here with a situation where the symptoms in 
question are rarely or almost never due to the conditions for which 
respondent’s products are effective. As far as we know, in almost 50 
percent of the cases, the cause of the trouble may be iron deficiency 
anemia. 

If nearly half, or even a smaller percentage, of the headaches (I use 
this as an example) may be cured by taking iron, I see no reason for 
a vitamin peddler to spend money telling folks what his product is 
not good for. 

To put it simply, if a man claims apples are in his basket, must he 
deny the presence of peaches? In fact, if we must assume the public 
to be such simpletons, to even mention peaches would make the excep- 
tion appear as being also included. ; 

I have been discouraged with the dim view the Federal Trade Com- 
mission has taken in the past regarding the intelligence of the American 
people. Even the courts which review our orders have been concerned 
with our overmeticulousness, and in some cases they have indicated 
between the lines a helpless despair over some of our prissy commands 
(if I may be permitted to use the same power of interpreting the lan- 
guage of the court which the statute allows me to use on advertisers). 

In my opinion, we do the public a disservice when we yardstick all 
ee by their possible effect on “wayfaring men though fools” 
and on “that yast multitude which includes the ignorant, the unthink- 
ing and the credulous.” 

Maybe the above might interpret an ad that said “Enrich” will cure 
beadache: if the headache is due to iron deficiency, to mean that “En- 
rich” will cure headaches due to a sock from brass knuckles or some 
such other far-fetched cause. If so, they need a keeper or a nurse, 
not the Federal Trade Commission, to protect them. 

The soul of advertising is brevity and clarity. Itis a public message 
to be understood. We in the Government bureaus seek the opposite. 
We want to protect ourselves from being misunderstood. Hence, all 
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the whereases and provisos and qualifying clauses which lead to the 
safe but utter confusion known as gobbledygook. 

When the merchants of America must all talk like Government 
lawyers, life will be most complicated.. Advertisements will look like 
the Federal Register and will be read about as frequently. We will 
all turn into a species of robots clicking out IBM data to one another, 
choosing our canned foods by code, marrying by I. Q., propagating by 
test tube and dying by formula. When this millenium has arrived, it 
will be the proper time for such an order as is here attempted. 

Then will be the time for So and So’s Cosmetic Co. to tell the 
scullery maid that she will always look like a dope even if she uses their 
lotion. Then it will be in order for Government to tell people not only 
what they must not say but also how they must finish their sentences 
once they open their mouths. . 

My objection to this order is that our timing is bad. The millenium 
isnot here yet. The future is still far distant when the Federal Trade 
Commission can officially declare what advertising of food, drugs, etc., 
leads to correct procedures in preventing and treating human ailments. 

The purpose of the Federal Trade Commission is to protect the pub- 
lic from unfair and deceptive advertising. We cannot cure people. 
We cannot determine (the science of medicine being what it is) what 
advertisements of food, drugs, etc., will positively lead to health. If 
we were able to do this, we should leave the bench and join a clinic. 

I see no difference in principle between the rule that should govern 
paragraph 1 (0) of the order pertaining to vitamins and the rule which 
applies to paragraph 1 (w) in the same part of the order dealing with 
laxatives. 

Laxatives, it is conceded, if taken improperly and under the wrong 
conditions, have a deleterious effect. Yet the order does not require 
that the representation as to laxatives must state that the symptoms 
sought to be cured may be also due to other causes than constipation. 
The Commission concedes (and, in my opinion, rightly so) the lack of 
any public interest requiring any such redundant statement on laxa- 
tives. ‘There is much less reason to require it on vitamins. 

So as to paragraph 1 (0) of the order to cease and desist in the above 
entitled cause— 

T am against it. 
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In THE MATTER OF 


HARRY H. HEYMAN AND ETHEL P. HEYMAN, TRADING 
AS SUNWAY VITAMIN CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5224. Complaint, Dec. 20, 1946*—Decision, Mar. 25, 1948 


A categorical representation by the advertiser-seller of a product that certain 
designated symptoms or conditions were likely to be due to a cause for which 
said advertiser-seller’s product was beneficial, when in fact in a very Sub- 
stantial percentage of cases such symptoms or conditions are due to causes 
in the treatment of which the product advertised would have no benefit what- 
ever, is clearly false and obviously deceptive, and the Commission is of the 
opinion that a representation to the same effect, made under the same cir- 
cumstances, except by suggestion instead of categorically, and unaccom- 
panied by an appropriate disclosure of the likelihood of other causes of the 
Symptoms and conditions, is equally false and deceptive, and, by reason of 
such falsity, is subject to the exercise of the Commission’s corrective juris- 
diction in the same manner and to the same extent as though the represen- 
tation had been made by affirmative statement. 


As respects generally the acquiring by individuals of the vitamins necessary for 
health, it is entirely possible to do so through the ingestion of properly se- 
lected foods that are cooked appropriately, individuals generally do not re- 
quire a fresh supply of vitamins daily through the administration of 
medicinal preparations, and there is no scientific evidence upon which to 
base such an assertion as that 45 million Americans are suffering perpetually 
from vitamin deficiency. 

Where two partners engaged in the interstate sale and distribution of their 
“Sunway Vitamin Capsules” which contained various components of the 
vitamin B complex, in advertising through the mails, letters, circulars, pam- 
phlets, booklets, and other advertising literature, and through radio con- 
tinuities— 

(a) Represented, directly and by implication, that said capsules would relieve 
and eliminate nervousness, lack of energy, restless sleep, indigestion, aches 
and pains, loss of appetite, low resistance to disease, colds and coughs, un- 
healthy skin and hair, dizzy spells, and general poor health; 

The facts being that their advertisements failed to reveal that the indications 
of physical disorders enumerated were frequently symptoms of diseases and 
conditions which were not associated with a deficiency of any component 
of the vitamin B complex, in which event no amount of such vitamins would 
be effective in relieving or correcting them, and conseguently, there was no 
reasonable likelihood that they would be benefited by the use of said prepa- 
ration; 

(0) Represented that the administration of said vitamin capsules, as prescribed 
by them, was effective in relieving conditions arising from substantial de- 
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ficiency of components of the vitamin B complex; that they contained all the 
vitamins essential to good health; that the most earefully selected foods, 
cooked in the tastiest ways, failed to supply the vitamins necessary for 
health; and that individuals generally required a fresh supply of vitamins 
daily through the administration of their vitamin or like vitamin capsules ; 

The facts being that the prescribed dosage of their capsules would not be ef- 
fective in relieving or substantially improving conditions arising from sub- 
stantial deficiency of components of the vitamin B complex ; said capsules did 
not contain vitamins A, C, or D and hence did not contain all the vitamins 
essential to good health; it is entirely possible to secure the vitamins neces- 
sary for health through the ingestion of properly selected foods that are 
cooked appropriately ; and individuals generally do not require a fresh supply 
daily through the administration of medicinal preparations; and 

(c) Represented falsely that vitamin B-6 (pyriodoxin) was essential to nu- 
trition and promoted restful sleep; that pantothenic acid was appropriately 
referred to as the “acid of life’; that 45 million Americans suffered per- 
petually from vitamin deficiency; that vitamin B, is appropriately referred 
to as the “beauty vitamin”; and that their said vitamin capsules were ef- 
fective in minimizing the physical conditions resulting from overindulgence 
in alcoholic beverages; 

The facts being that scientific evidence had not established that any of such 
statements were true; and 

(d) Falsely represented also that an initial supply of their vitamin capsules 
might be obtained by payment to the postman of $1 plus a few cents postage; 
the facts being that it was their general practice to send their said product 
to the purchaser through the mails, requiring payment of ec. o. d. and in- 
surance charges and postage on delivery and before the capsules could be 
obtained ; . 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that said representations were true and that 
all facts material in the light thereof had been disclosed, and of thereby 
inducing its purchase of large quantities of their said preparation, and with 
tendency and capacity so to do; 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. John L. York for the Commission. 
Hickey & Hall and Mr. Henry Junge, of Chicago, Il., for re- 


spondents. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Harry H. Heyman 
and Ethel P. Heyman, a copartnership, trading as Sunway Vitamin 
Co., hereinafter referred to as respondents, have violated the provi- 
sions of said act, and it appearing to the Commission that a proceeding 
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by it in respect thereof would be in the public interest, hereby issues 
its amended complaint, stating its charges in that respect as follows: 

Paracraru 1. Respondents, Harry H. Heyman and Ethel P. Hey- 
man, are copartners trading and doing business under the name and 
style of Sunway Vitamin Co. and having their office and principal 
place of business at 154 East Erie Street, in the city of Chicago, Il. 

Par. 2. Respondents are now and for more than 1 year last past have 
been engaged in the sale and distribution to members of the public in 
general of a medicinal preparation containing various components of 
the Vitamin B complex which respondents designate and identify by 
the trade name or brand, “Sunway Vitamin Capsules.” 

Respondents cause and have caused said Sunway Vitamin Capsules, 
when so sold, to be transported from their principal place of business 
in Chicago, IIl., to the purchases and users thereof in the various States 
of the United States other than the State of Illinois and in the Dis- 
trict of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade and commerce in said Sun- 
way Vitamin Capsules between and among the States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
have disseminated and are now disseminating, and have caused and 
are now causing the dissemination of false advertistments concerning 
their said product by the United States mails and by various other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and the respondents have also disseminated and are 
now disseminating, and have cause and are now causing the dissemina- 
tion of false advertistments concerning their said product by various | 
means for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of their said product in commerce, 
as “commerce” is defined in the Federal Trade Commission Act. 
Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertistments, dissemi- 
nated and caused to be disseminated as hereinabove set forth, by the 
United States mails, by means of letters, circulars, pamphlets, book- 
lets, and other advertising literature and by radio continuities, are the 
following: 


According to highest medical and health authorities any or all of the following 
conditions may result from a lack of necessary Vitamins: lack of vigor—physical 
and mental dullness—lack of ambition—tire easily—poor digestion—restless 
sleep—aches and pains—nervousness—low resistance to disease, colds, and 


coughs—unhealthy skin and hair—irritable disposition—fatling appetite—and 
many more. 
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Wouldn’t you like to feel full of pep and energy, gloriously alive, glowing with 
health, free from nervous upsets? Wouldn’t you like to enjoy normal sleep and 
appetite, stamina to carry through all day long, sunny disposition, and a cheerful 
outlook on life? Why of course you would! Who wouldn’t? VITAMINS may 
be the answer, the means to better health and energy for you. Use the enclosed 
order blank, and order your SUNWAY VITAMINS today. 

These Sunway Capsules contain the all-important Vitamin B: for good uerves, 
good appetite and digestion—and a vitamin absolutely essential to vigorous 
vitality! And they contain B.—often called the Beauty vitamin; they contain 
Pyriodoxin—the B vitamin that promotes restful sleep; Pantothenic acid, often 
called the ‘‘Acid of life” ; Nicotinic Acid; and—the important liver concentrate, 
which enriches the blood. All of these vitamins—as well as others beneficial to 
health, are present in Sunway Vitamin Capsules! And only in Sunway Vitamin 
Capsules can you obtain this high-power formula in the strength of vitamins 
it contains! 

Vitamin Bi (Thiamin)— — — — minimizes after effects of aleohol — — —. 

Cooking destroys many of the VITAMINS in foods. Therefore, the most care- 
fully selected diet, cooked in the tastiest ways, will usually fail to supply the full 
quota of needed VITAMINS each day. 

VITAMINS are not stored within the body (except small quantities of A). 
The body simply discards any excess supply. A fresh supply is required DAILY. 
— — — — So when your present supply of SUNWAY VITAMINS is gone, a new 
supply may become heaven-sent HHALTH INSURANCE at a cost of but a few 
cents per day. 

That tired-out feeling of yours may indicate that you are one of the 45,000,000 
Americans said to be living in a perpetual state of “half health” simply because 
of Vitamin deficiency! Yes, 45,000,000 seemingly well-fed Americans suffering 
from Vitamin deficiency ! 

Par, 4. Through the use of the aforesaid statements and representa- 
tions and others of similar import not specifically set out herein, 
respondents represent, directly and by implication, as follows: 

(1) Sunway Vitamin Capsules will relieve and eliminate generally 
nervousness, lack of energy, restless sleep, indigestion, aches and pains, 
loss of appetite, low resistance to diseases, colds and coughs, unhealthy 
skin and hair, dizzy spells, and general poor health in individuals. 

(2) The administration of said vitamin capsules as prescribed by 
respondents is effective in relieving conditions arising from substan- 
tial deficiency of one or more components of the vitamin B complex 
in the human body. 

(3) Said vitamin capsules contain all of the vitamins that are bene- 
ficial in promoting or maintaining good health in individuals 
generally. 

(4) Individuals generally require a fresh supply of vitamins daily 
through the administration of respondents’ vitamin capsules or like 
vitamin capsules as the most carefully selected diet, cooked in the 
tastiest way fails to supply the necessary vitamins. 


: 
: 
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(5) Vitamin B, (Pyriodoxin) is essential to nutrition and pro- 
motes restful sleep. si 

(6) Pantothenic acid is appropriately referred to as the “Acid of 
Life.” ; , 

(7) Forty-five million Americans suffer perpetually from vitamin 
deficiencies. 

(8) Vitamin B, is appropriately referred to as the “beauty vitamin.” 

(9) Respondents’ vitamin capsules are effective in minimizing the 
physical conditions resulting from overindulgence in alcoholic bev- 
erages. 

Par. 5. In truth and in fact, the foregoing representations and im- 
plications made by respondents are false, deceptive, and misleading 
in the following respects: . 

(1) Said vitamin capsules will not generally relieve or correct ner- 
vousness, lack of energy, restless sleep, indigestion, aches and pains, 
loss of appetite, low resistance to diseases, colds and coughs, unhealthy 
skin and hair, dizzy spells, and general poor health in individuals. 
These indications of physical disorders are frequently symptoms of 
diseases and conditions of the body that are not associated with a 
deficiency of any component of the vitamin B complex, and in such 
cases, no amount of such vitamins would be effective in relieving or 
correcting said symptoms, diseases or conditions. 

(2) Where physical conditions arise from substantial deficiency 
of one or more of the components of the vitamin B complex, dosage 
of said vitamin capsules as prescribed by respondents will not be 
effective in relieving or substantially improving said conditions, as 
much stronger dosage of said vitamins is then required. 

(3) Said vitamin capsules do not contain vitamins A, C, or D and 
hence do not contain all of the vitamins that are beneficial in promot- 
ing or maintaining good health in individuals. 

(4) Individuals generally do not require a fresh supply of vitamins 
daily through the administration of medicinal preparations and it is 
entirely possible to secure the vitamins necessary for health through 
the ingestion of properly selected foods that are cooked appropriately. 

(5) It has not been established upon the basis of scientific evidence 
that vitamin B, is essential to nutrition or promotes restful sleep 
es that Pantothenic acid can be referred to appropriately as the 

Acid of life” or that vitamin B, can be appropriately referred to as 
the “beauty vitamin.” 

(6) There is no scientific evidence upon which to base the assertion 
that 45,000,000 Americans are suffering perpetually from vitamin defi- 
ciencies or that the use of respondents’ product or of any like product 
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will minimize the conditions resulting from overindulgence in alco- 
holic beverages. 5 

The said advertisements are also false and misleading in that they 

fail to disclose facts material in the light of the representations therein 
contained, that is, that the causes of the conditions referred to in 
said advertisements are so numerous that the mere existence thereof 
are such uncertain indications of vitamin deficiencies that there is no 
reasonable likelihood that persons will be benefited by the use of re- 
spondents’ product. 
_ Par. 6. Respondents likewise represent in said advertising material 
that an initial supply of said vitamin capsules can be obtained by pay- 
ment to the purchaser’s postman of $1 plus a few cents postage, whereas 
in truth and in fact such initial supply of said vitamin capsules can- 
not be obtained by such payment since it is the general practice of re- 
spondents to send said capsules to the purchaser by the United States 
mails, requiring cash on delivery and the c. o. d. charges, insurance 
charges and postage required, amount to more than a few cents. 

Par. 7. Said representations and implications made by respondents 
in said advertising material have the capacity and tendency to and 
do mislead and deceive purchasers and prospective purchasers of said 
Sunway Vitamin Capsules, and a substantial portion of the general 
public by creating the erroneous belief that said representations and 
implications are true and that all facts material in the light of the 
representations made by respondents have been disclosed in said ad- 
vertising. By the use of said false advertisements and the represen- 
tations and implications made therein, respondents cause and have 
caused a substantial portion of the purchasing public to buy large 
quantities of respondents’ vitamin capsules. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Revort, FInpDINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 25, 1944, issued and 
subsequently served its complaint in this proceeding upon respondents, 
Harry H. Heyman and Ethel P. Heyman, copartners trading as Sun- 
way Vitamin Co., charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
act. After the filing by respondents of their answer to the complaint, 
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and on December 20, 1946, the Commission issued and subsequently , 
served its amended complaint upon said respondents. After the filing i 
of respondents’ answer to said amended complaint, the Commission, } 
by order entered herein granted respondents’ motion for permission [f 
to withdraw said answer to said amended complaint and to substitute 
therefor an answer admitting all the material allegations of fact } 
set forth in said amended complaint and waiving all intervening pro- 9. 
cedure and further hearing as to said facts, which substitute answer §} 
was duly filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission on 
the said amended complaint and substitute answer, and the Com- # 
mission, having duly considered the matter and being now fully advised | 
in the premises, finds that this proceeding is in the interest of the | 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents, Harry H. Heyman and Ethel P. Hey- — 
man, are copartners trading and doing business under the name and 
style of Sunway Vitamin Co. with their office and principal place of 
business located at 154 East Erie Street, Chicago, Ill. 

Par. 2. Respondents are now, and for more than 1 year last past have 
been, engaged in the sale and distribution of a medicinal preparation 
containing various components of the vitamin B complex which re- 
spondents designate and identify by the trade name or brand “Sunway 
Vitamin Capsules.” Respondents cause said preparation, when sold, 
to be transported from the State of Illinois to purchasers thereof in 
various other States of the United States and in the District of Co- 
lumbia, and respondents maintain, and at all times mentioned herein 
have maintained, a course of trade and commerce in said preparation 
among and between the States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business, respondents have 
disseminated and have caused the dissemination of advertisements 
concerning said preparation by the United States mails and by various 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. Respondents have also disseminated and 
have caused the dissemination of advertisements concerning said prep- 
aration by various means for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said prepara- 
tion in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. Among and typical of the statements and representa- 
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ions contained in said advertisements disseminated and caused to be 
disseminated as hereinabove set forth, by the United States mails, by 
means of letters, circulars, pamphlets, booklets, and other advertising 
literature, and fe radio continuities, are the Scilleraniee 


According to highest medical and health authorities any or all of the following 
conditions may result from a lack of necessary Vitamins: lack of vigor—physical 
and mental dullness—lack of ambition—tire easily—poor digestion—restless 
sleep—aches and pains—nervousness—low resistance to disease, colds and 
coughs—unhealithy skin and hair—irritable disposition—failing appetite—and 
many more. 
| Wouldn’t you like to feel full of pep and energy, gloriously alive, glowing with 

health, free from nervous upsets? Wouldn’t you like to enjoy normal sleep and 
appetite, stamina to carry through all day long, sunny disposition and cheerful 
outlook on life? Why of course you would! Who wouldn’t? VITAMINS may be 
the answer, the means to better health and energy for you. Use the enclosed 
order blank, and order your SUNWAY VITAMINS today. 

These Sunway Capsules contain the all important Vitamin B-1 for good nerves, 
good appetite and digestion—and a vitamin absolutely essential to vigorous vital- 
ity! And they contain B.—often called the Beauty vitamin; they contain Pyrio- 
- doxin—the B vitamin that promotes restful sleep; Pantothenic acid, often called 
: the “Acid of life’; Nicotinic Acid; and—the important liver concentrate, which 
.enriches the blood. All of these vitamins—as well as others beneficial to health, 
are present in Sunway Vitamin Capsules! And only in Sunway Vitamin Capsules 
gan you obtain this high power formula in the strength of vitamins it contains! 

Vitamin B-1 (Thiamin )— — —— minimizes after-effects of alcohol — — — —. 

Cooking destroys many of the VITAMINS in foods. Therefore the most 
earefully selected diet, cooked in the tastiest ways, will usually fail to supply 
the full quota of needed VITAMINS each day. 

VITAMINS are not stored within the body (except small quantities of A). 
The body simply discards any excess supply. A fresh supply is required DAILY. 
— — — — so when your present supply of SUNWAY VITAMINS is gone, a 
new supply may become heaven-sent HEALTH INSURANCE at a cost of but a 
few cents per day. 

That tired-out feeling of yours may indicate that you are one of the 45,000,000 
Americans said to be living in a perpetual state of “half health” simply because 
of Vitamin deficiency? Yes, 45,000,000 seemingly well-fed Americans SEEEOrS 
from Vitamin deficiency ! 

_ Par. 4. Through the use of the foregoing statements and represen- 
tations and others of the same import, respondents have represented, 
directly and by implication, as follows: 

(1) That Sunway Vitamin Capsules will relieve and eliminate ner- 
vousness, lack of energy, restless sleep, indigestion, aches and pains, 
loss of appetite, low resistance to diseases, colds and coughs, unhealthy 
skin and hair, dizzy spells, and general poor health in individuals. 

(2) That the administration of said vitamin capsules, as prescribed 
by respondents, is effective in relieving conditions arising from sub- 
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stantial deficiency of one or more components of the vitamin B com- 
plex in the human body. 

(3) That said vitamin capsules contain all of the vitamins that are 
beneficial in promoting or maintaining good health in individuals. 
generally. , 

(4) That the most carefully selected foods, cooked in the tastiest 
ways, fail to supply the vitamins necessary for health, and that indi- 
viduals generally require a fresh supply of vitamins daily through 
the administration of respondents’ vitamin capsules or like vitamin 
capsules. 

(5) That vitamin B, (pyriodoxin) is essential to nutrition and 
promotes restful sleep. 

(6) That pantothenic acid is appropriately referred to as the “acid 
of life.” 

(7) That 45,000,000 Americans suffer perpetually from vitamin de- 
ficiencies. 

(8) That vitamin B, is appropriately referred to as the “beauty 
vitamin.” . 

(9) That respondents’ vitamin capsules are effective in minimizing 
the physical conditions resulting from overindulgence in alcoholic 
beverages. 

Par. 5. The foregoing statements and representations are false, 
deceptive, and misleading, in-the following respects: 

(1) Respondents’ preparation, Sunway Vitamin Capsules, will not 
generally relieve or correct nervousness, lack of energy, restless sleep, 
indigestion, aches and pains, loss of appetite, low resistance to dis- 
eases, colds and coughs, unhealthy skin and hair, dizzy spells, and 
general poor health in individuals. These indications of physical 
disorders are frequently symptoms of diseases and conditions of the 
body that are not associated with a deficiency of any component of the 
Vitamin B complex, and in such cases, no amount of such vitamins 
would be effective in relieving or correcting said symptoms, diseases 
or conditions, 

(2) Where physical conditions arise from substantial deficiency 
of one or more of the components of the vitamin B complex, dosage 
of said vitamin capsules as prescribed by respondents will not be 
effective in relieving or substantially improving said conditions, as 
much stronger dosage of said vitamins is then required. 

(3) Said vitamin capsules do not contain vitamins A, ©, or D and, 
hence, do not contain all of the vitamins that are beneficial in pro- 
moting or maintaining good health in individuals. 
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(4) It is entirely possible to secure the vitamins necessary for 

health through the ingestion of properly selected foods that are 
_ cooked appropriately, and individuals generally do not require a fresh 

supply of vitamins daily through the administration of medicinal 
| preparations. 
_ (5) It has not been established upon the basis of scientific evidence 
_ that vitamin B, (Pyriodoxin) is essential to nutrition or promotes 
| restful sleep, or that pantothenic acid can be referred to appropri- 
| ately as the “acid of life,” or that vitamin B, can be appropriately 
_ referred to as the “beauty vitamin.” 
(6) There is no scientific evidence upon which to base the assertion 
that 45,000,000 Americans are suffering perpetually from vitamin 
_ deficiencies, or that the use of respondents’ preparation or of any like 
- product will minimize the conditions resulting from overindulgence 

in alcoholic beverages. 

Respondents’ advertisements contain no statement to the effect that 
the causes of the conditions referred to in such advertisements are so 
numerous that the existence of such conditions is not necessarily an 
indication of vitamin deficiency and that, consequently, there is no 
reasonable likelihood that a person suffering with such conditions 
will be benefited by the use of respondents’ preparation. 

In recommending their preparation as a cure or remedy for certain 

designated ailments, symptoms or conditions, the respondents sug- 
gest not only that such ailments, symptoms or conditions may be due 
to causes for which the preparation is beneficial but also that there 
is at least a reasonable chance that they are in fact due to such 
causes. If such a representation be made in a categorical statement, 
and if, for example, in a very substantial percentage of cases the ail- 
ments, symptoms or conditions are due to causes in the treatment 
of which the preparation advertised will have no benefit whatever, 
the representation is clearly false and obviously deceptive. A repre- 
sentation to the same effect, made under the same circumstances except 
by suggestion instead of categorically, and if it be unaccompanied by 
an appropriate disclosure of the possibility of other causes of the 
ailments, symptoms or conditions is equally false and deceptive in 
the opinion of the Commission and by reason of such falsity is subject 
to the exercise of the Commission’s corrective jurisdiction in the same 
manner and to the same extent as though the representation be made 
by affirmative statements. 

Par. 6. Respondents have also represented in their advertising 
material that an initial supply of their vitamin capsules may be ob- 
tained by payment to the purchaser’s postman of $1 plus a few cents 
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postage, whereas, in truth and in fact, such initial supply of said 
vitamin capsules cannot be obtained by such payment. It is the gen- 
eral practice of respondents to send their capsules to the purchaser 
through the United States mails, requiring cash on delivery, and the 
c. o. d. charges, insurance charges and postage must all be paid before 
the capsules are obtained. 

Par. 7. The use by respondents of the foregoing false, misleading, 
and deceptive statements and representations has the tendency and. 
capacity to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and that all facts mate- 
rial in the light of the representations made by respondents have been 
disclosed. In consequence of such erroneous and mistaken belief, such 
portion of the purchasing public has been induced to purchase, and 
has purchased, large quantities of respondents’ preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Commissioner Mason dissenting in part in accordance with his 
views as expressed in Docket 5070—American Dietaids Co., Inc. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission and the answer 
of respondents in which answer respondents admit all of the material 
allegations of fact set forth in said amended complaint and waive all 
intervening procedure and further hearings as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondents have violated the provisions of the Federal 
Trade Commission Act: 

Lt is ordered, That the respondents, Harry H. Heyman and Ethel 
P. Heyman, their representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of Sunway Vitamin Capsules, or 
any product of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same name or 
under any other name, do forthwith cease and desist from: 
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1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which: 
advertisement represents, directly or by implication: 

(a) That the use of said preparation will relieve or eliminate the 
symptoms or disorders of nervousness, lack of energy, restless sleep, 
indigestion, aches and pains, loss of appetite, low resistance to diseases, 
colds and coughs, unhealthy skin and hair, dizzy spells, and general 
poor health in individuals, unless such advertisement clearly reveals 
that the aforesaid symptoms or disorders are frequently caused by 
conditions other than a deficiency of components of the vitamin B 
complex, and that in such cases respondents’ preparation will not be 
effective in relieving or correcting said symptoms, disorders or con- 
ditions. 

(6) That the administration of said preparation, as prescribed by 
respondents, 1s effective in relieving or substantially improving condi- 
tions arising from substantial deficiency of one or more components 
of the vitamin B complex in the human body. 

(c) That said preparation contains all of the vitamins that are bene- 
ficial in promoting or maintaining good health in individuals. 

(d) That individuals generally require a fresh supply of vitamins 
daily in addition to those obtained from properly selected foods appro- 
priately cooked. 

(e) That vitamin B, (pyriodoxin) is essential to nutrition or pro- 


‘motes restful sleep. 


(7) That pantothenic acid is appropriately referred to as the “acid 
of life.” 

(g) That 45,000,000 Americans suffer perpetually from vitamin 
deficiencies. . 

(h) That vitamin B, is appropriately referred to as the “beauty 
vitamin.” 

(2) That respondents’ vitamin capsules are effective in minimizing 
the physical conditions resulting from overindulgence in alcoholic 
beverages. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, of respondents’ prepara- 
tion, which advertisement contains any of the representations prohib- 
ited in paragraph 1 hereof or which fails to comply with the aflirma- 
tive requirements set forth in paragraph 1 (a) hereof. 
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It is further ordered, That the respondents, Harry H. Heyman and 
Ethel P. Heyman, their representatives, agents and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale or distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of Sunway Vitamin Capsules, 
do forthwith cease and desist from representing, directly or indirectly, 
that a supply of their product may be obtained by the payment of any 
sum of money, plus a few cents postage, unless at the same time it is 
clearly and conspicuously disclosely that the c. o. d. and insurance 
charges also must be paid. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order. 


Commissioner Mason dissenting in part in accordance with his views 
as expressed in Docket 5070—American Dietaids Co., Inc. [See ante, 
p. 667, at p. 705.] 
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GEORGE F. HAUPTMAN TRADING AS MARKET DRUG AND 
SAMPSON DRUG CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5478. Complaint, Jan. 29, 1947—Decision, Mar. 25, 1948 


A categorical representation by the advertiser-seller of a product that certain 
designated symptoms or conditions were likely to be due to a cause for 
which said advertiser-seller’s product was beneficial, when in fact in a 
very substantial percentage of cases such symptoms or conditions are due 
to causes in the treatment of which the product advertised would have no 
benefit whatever, is clearly false and obviously deceptive, and the Commis- 
sion is of the opinion that a representation to the same effect, made under 
the same circumstances, except by suggestion instead of categorically, and 
unaccompanied by an appropriate disclosure of the likelihood of other 
causes of the symptoms and conditions, is equally false and deceptive, and, 
by reason of such falsity, is subject to the exercise of the Commission’s cor- 
rective jurisdiction in the same manner and to the same extent as though 
the representation had been made by affirmative statement. 


As respects single uncomplicated deficiencies such as of iron, or vitamin Bi, con- 
sumption of inadequate diets rarely leads thereto, but usually results in 
a deficiency of many nutritional factors. 


While a given product containing iron and vitamin B, may provide additional 
energy, promote vitality and tone up the system in those cases in which 
a lack of energy, vitality and proper body tone are due solely to uncom- 
plicated deficiencies of iron or of said vitamin, each of the aforesaid symp- 
toms may result from many bodily conditions and other causes not con- 
nected with either of said deficiencies, in which event they would not be 
benefited by the use of such a product. 


Where an individual engaged in the interstate sale and distribution of a drug 
product designated ‘“Peptotabs”; through newspaper advertisements and 
otherwise, directly and by implication— 

(a) Represented that his said product, used as directed, would correct condi- 
tions of nutritional origin resulting in a lack of pep, listlessness, weakness, 
nervousness, and tiredness; 

The facts being his product would be of benefit only when such symptoms were 
due solely to uncomplicated iron or yitamin B, deficiencies; while the symp- 
toms may be due to such deficiencies, they are much more frequently due to 
diseases which have no relationship thereto; and inadequate diets rarely 
lead to a single uncomplicated deficiency, as of iron or vitamin B:, but usu- 
ally result in a deficiency of many nutritional factors, in which said product 
would have no beneficial effect ; 

(bo) Represented that its said product would build richer, redder blood, provide 
extra energy, promote vitality, and tone up the system ; 

The facts being that, as noted above, it would have such effects only in cases 
of uncomplicated iron or vitamin B; deficiencies ; and 
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(c) Falsely represented that the lecithin ingredient of his said product, a con- 
stituent of nerve tissue and brain substance, would have a beneficial effect 


upon nerves and brain tissues ; 

‘With tendency and capacity to mislead and deceive a substantial portion of the 
public into the erroneous belief that said advertisements were true and 
that all facts material in the light of the representations made therein had 
been disclosed, whereby it was induced to buy large quantities of his product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. ; 


Mr. B. G. Wilson for the Commission. 
Mr. Peter James Carroll, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that George F. Hauptman, 
an individual trading as Market Drug and Samson Drug Co., here- 
inafter referred to as respondent, has violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect, as follows: 

Paracrapy 1. George F. Hauptman is an individual trading as 
Market Drug and Samson Drug Co., with his office and principal 
place of business located at 209 Chestnut Street, Philadelphia, Pa. 

Par. 2. Respondent is now, and has been for more than 2 years last 
past, engaged in the business of selling and distributing a drug prepa- 
ration, as “drug” is defined in the Federal Trade Commission Act. 

The designation used by said respondent for his said preparation 
and the formula and directions for its use are as follows: 

Designation: Peptotabs. 


Formula: Each tablet contains: 
Ferrous sulphate 


Uae SARE Fe Be) 2 Ree grains__ 3 
Tron ‘Peptonates ..-. 2-2. eT eee do____ 1% 
Mangatese glycerophosphate sto 0 Jour Vinh ols ait eats do-____.£_ & 
Calcium glycerophosphatew as OU isle dine OG do____ 1 
Weciibinsaiedt dete 92 6 Bee eth Gis atoll ailire do-.-~ 14 


HATTA CHONG 25-2 ee ee ee milligrams__ 2 
Directions: One or two tablets four times daily or as required. If there is 
difficulty in swallowing, tablets may be powdered. 
The said respondent causes his said preparation, when sold, to be 
transported from his place of business in the State of Pennsylvania to 
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the purchasers thereof located in various other States of the United 
States and in the District of Columbia. 
_ Par. 3. In the course and conduct of his business, respondent sub- 

sequent to March 21, 1938, has disseminated and caused the dissemi- 
nation of certain advertisements concerning said preparation by the 
United States mails and by various means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, including but not 
limited to, advertisements appearing in the Evening Bulletin, Phila- 
delphia, Pa., headed: “No Pep? Build Richer, Redder Blood” and 
respondent has disseminated and caused the dissemination of adver- 
tisements concerning the preparation “Peptotabs” by various means, 
including, but not limited to, the advertisements refered to above, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of the said preparation in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

Par. 4. Among the statements and representations contained in 
the said advertisements disseminated as aforesaid, are the following: 


NO PEP? 
BUILD RICHER, 
REDDER BLOOD 


If you feel so tired and dragged out that you can’t enjoy life’s pleasures, 
you may be suffering from iron deficient anemia of nutritional origin. Here’s 
encouraging news! PEPTOTABS * * * the new, scientific tonic tablets con- 
taining Iron, Vitamin B1 and Lecithin, help nature build richer, redder blood 
* * * promote vitality * * * tone up your system. * * * 


PLAYED OUT? 
BUILD RICHER, 
REDDER BLOOD 


If you drag through the day feeling weak and run-down * * * a little 
pepping-up with PLPTOTABS may be just what you need for extra energy. 
PEPTOTABS * * * the new scientific tonic tablets contain iron and Vita- 


In addition to these vital elements PEPTOTABS contain Lecithin 


min Bl. 
* * * 


* * * g constituent of nervous tissue and brain substances. 


Par. 5. Through the use of the advertisements containing the state- 
ments and representations hereinabove set forth, and others similar 
thereto not specifically set-out herein, respondent has represented, 
directly and by implication, that said preparation used as directed, 
will correct conditions of nutritional origin resulting in a lack of 
pep, listlessness, weakness, nervousness and tiredness; that said prep- 
aration will build richer, redder blood, provide extra energy, pro- 
mote vitality, and tone up the system; and that “Peptotabs” contain 
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lecithin, a constituent of nerve tissue and brain substance which will 
have a beneficial effect upon the nerves and brain tissue. 

Par. 6. The said advertisements are misleading in material respects 
and are “false advertisements” as that term is defined in the Federal 
Trade Commission Act. In truth and in fact, while lack of pep, and 
listlessness, weakness, nervousness, and tiredness may be due to iron 
and iron and vitamin B, deficiencies, they are much more frequently 
due to diseases, both acute and chronic, which have no relationship to 
either iron or vitamin B, deficiencies and when so due will not be 
benefited by the use of respondent’s preparation. Moreover, while such 
symptoms, when due solely to uncomplicated iron deficiency or solely 
to uncomplicated vitamin B, deficiency may be benefited by the use 
of said product, the consumption of inadequate diets rarely leads to 
a single uncomplicated deficiency such as iron deficiency or vitamin 
B, deficiency, but usually results in a deficiency of many nutritional 
factors. 

Lack of color and richness of the blood may result from many 
bodily conditions, one of which is uncomplicated iron deficiency ane- 
mia. When due to this cause, respondents preparation will be of value, 
but will be of no value when due to other causes. Likewise, lack of 
vitality and energy and proper body tone result from many causes, 
and respondent’s preparation will be of benefit in such cases only when 
due to uncomplicated iron deficiency and uncomplicated vitamin B, 
deficiency, both of which are rare. 

Respondent’s advertisements, as aforesaid, are consequently false 
and misleading for the reason that they fail to reveal the material 
fact that the symptoms therein set forth and above set out are most 
frequently due to diseases not related to either iron or vitamin B, de- 
ficiencies and that unless the said symptoms are due solely to un- 
complicated iron deficiency or uncomplicated vitamin B, deficiency, 
which rarely occur, said preparation will not be of benefit and that 
the causes of the said symptoms are so numerous that the mere exist- 
ence thereof are such uncertain indications of iron or vitamin B, de- 
ficiencies that there is no reasonable likelihood that they will be 
benefited by the use of said preparation. Said advertisements are 
also false for the reason that they fail to reveal that the lack of rich, 
red blood may be due to many causes and that respondent’s prepara- 
tion will assist in building richer, redder blood only in case of un- 
complicated iron deficiency anemia, which is rare, and that the said 
preparation will increase the vitality and energy and tone up the 
system only when the lack thereof is due solely to uncomplicated 
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iron deficiency or uncomplicated vitamin B, deficiency, or both, and 
that such conditions are rare. 

The lecithin in respondent’s preparation will have no beneficial ef- 

fect upon the nerves or brain tissue. 
Par. 7. The use by the respondent of the trade name “Peptotabs” is 
| false, misleading, and deceptive, in that it serves as a representation 
that the use of said preparation will result in more pep, a greater 
_ degree of vitality, overcome weakness, listlessness, nervousness, and 
_ tiredness, which is contrary to fact except to the limited extent and 
under the rare conditions set forth in paragraph 6. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the in- 
tent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS 4S TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 29, 1947, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
George F. Hauptman, an individual trading under the names Market 
Drug and Samson Drug Co., charging him with the use of unfair and 
deceptive acts and practices in violation of the provisions of said act. 
On May 20, 1947, the respondent filed his answer to said complaint in 
which he admitted all the material allegations of fact set forth therein 
and waived all intervening procedure and further hearing as to said 
facts. Thereafter, the proceeding regularly came on for final hearing 
before the Commission upon the complaint and the answer thereto; 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1, The respondent, George F. Hauptman, is an individ- 
ual trading under the names Market Drug and Samson Drug Co., with 
his office and principal place of business located at 209 Chestnut Street, 
Philadelphia, Pa. 

Par. 2. The respondent is now, and for more than two years last 
past has been, engaged in the sale and distribution of a drug product 
designated “Peptotabs.” Said respondent causes this product when 
sold to be transported from his place of business in the State of 
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Pennsylvania to the purchasers thereof in various other states of 
the United States and in the District of Columbia, and the respondent 
maintains, and at all times mentioned herein has maintained, a 
course of trade in said product among and between the states of the 
United States and the District of Columbia. 

Par. 3. In the course and conduct of his business the respondent, sub- 
sequent to March 21, 1938, has disseminated and has caused the dis- 
semination of certain advertisements concerning the product “Pep- 
totabs” by the United States mails and by various means in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
for the purpose of inducing, and which were likely to induce, directly 
or indirectly, the purchase of said product. Such advertisements have 
included, but were not limited to, advertisements headed “No Pep? 
Build Richer, Redder Blood,” appearing in the newspaper, the Eve- 
ning Bulletin, of Philadelphia, Pa. The respondent has also dissemi- 
nated and has caused the dissemination of advertisements concerning 
said product by various means, including but not limited to, the adver- 
tisements referred to above, for the purpose of inducing and which 
were likely to induce, directly or indirectly, the purchase of said prod- 
uct in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act. 

Par. 4. Among the statements and representations contained in 
said advertisements, disseminated and caused to be disseminated as 
hereinabove set forth, are the following: 


NO PEP? 

BUILD RICHER, 

REDDER BLOOD 
If you feel so tired and dragged out that you can’t enjoy life’s pleasures, you 
may be suffering from iron deficient anemia of nutritional origin. Here’s en- 
couraging news! PHPTOTABS * * * the new, scientific tonie tablets con- 
taining Iron, Vitamin B: and Lecithin, help build richer, redder blood * * #* 

promote vitality * * * tone up your system. * * * 

PLAYED OUT? 

BUILD RICHER, 

REDDER BLOOD 
If you drag through the day feeling weak and run-down * * * @ little 
pepping-up with PHPTOTABS may be just what you need for extra energy. 
PHEPTOTABS * * * the new scientific tonic tablets contain iron and Vita- 
min B; In addition to these vital elements PHPTOTABS contain Leci- 
thin * * * a constituent of nervous tissue and brain substances. * * * 
Par. 5. Through the use of the foregoing statements and representa- 
tions, and others similar thereto, the respondent has represented, 
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directly and by implication, that the product “Peptotabs,” when used 
as directed, will correct conditions of nutritional origin resulting in a 
lack of pep, listlessness, weakness, nervousness, and tiredness; that 
said product will build richer, redder blood, provide extra energy, 
promote vitality, and tone up the system; and that Peptotabs contain 
lecithin, a constituent of nerve tissue and brain substance which will 
have a beneficial effect upon the nerves and brain tissues. 

Par. 6. Each tablet of the product “Peptotabs” contains the follow- 
ing ingredients in the quantities stated: 


VST OU S ULE Ae yo ee ned wh 2 eee 2 2h a EEN Se Ee grains__ 3 
REOnS pep inate ee Ae AW. SHG Tes let sso. OTs RD Sook ee ee do__-. 1144 
Mangamesel slycerophosphatesse. 5. 2. ae tee 4 Poe oe fh Oss 4 
Galciumyclycerophosphate, - 2 == 5 6 ho ee dome n rd 
SS gO a i a el aca aS Aiea ley pani Ba do... % 
AEE AnN ET eC L OLN Cat te Renee ee en ae ee milligrams__2 


The directions for use are “One or two tablets four times daily or as 
required. If there is difficulty in swallowing, tablets may be pow- 
dered.” 

Par. 7. The product “Peptotabs” will be of benefit in cases of lack of 
pep, listlessness, weakness, nervousness, and tiredness only when such 
symptoms are due solely to uncomplicated iron or vitamin B, deficien- 
cies. While these symptoms may be due to iron or vitamin B, deficien- 
cies, or to both, such symptoms are due much more frequently to 
diseases, chronic or acute, which have no relationship to either iron or 
vitamin B, deficiencies. Moreover, the consumption of inadequate 
diets rarely leads to a single uncomplicated deficiency such as iron 
deficiency or vitamin B, deficiency, but usually results in a deficiency 
of many nutritional factors, and in such cases the product “Peptotabs” 
will have no beneficial effect. 

Similarly, the product “Peptotabs” will be of value in building 
richer, redder blood only in cases in which the lack of color or richness 
of the blood results solely from uncomplicated iron deficiency anemia, 
and it will provide additional energy, promote vitality, and tone up the 
system only in cases in which a lack of energy, vitality and proper body 
tone are due solely to uncomplicated iron or vitamin B, deficiencies. 
Each of these symptoms may result from many bodily conditions and 
other causes not connected with iron or vitamin B, deficiencies, and 
when due to any of such other causes they will not be benefited by the 
use of “Peptotabs.” 

Although the product “Peptotabs” contains lecithin as the advertise- 
ments state, this ingredient will have no beneficial effect whatever upon 
the nerves or brain tissues of a, person using the product. 
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Par. 8. In recommending his product as a cure or remedy for certain 
designated ailments, symptoms or conditions, respondent suggests not 
only that such ailments, symptoms, or conditions may be due to causes 
for which the product is beneficial, but also that there is at least a 
reasonable chance that they are in fact due to such causes. If such a 
representation be made in a categorical statement, and if, for example, 
in a very substantial percentage of cases the ailments, symptoms, or 
conditions are due to causes in the treatment of which the product 
advertised will have no benefit whatever, the representation is clearly 
false and obviously deceptive. A representation to the same effect, 
made under the same circumstances, except by suggestion instead of 
categorically, and if, as in the case of respondent’s advertisements, the 
representation be unaccompanied by an appropriate disclosure of the 
possibility of other causes of the ailments, symptoms or conditions, it is 
equally false and deceptive in the opinion of the Commission, and by 
reason of such falsity is subject to the exercise of the Commission’s 
corrective jurisdiction in the same manner and to the same extent as 
though the representation be made by aflirmative statements. 

Respondent’s advertisements are false and misleading for the further 
reason that they affirmatively represent that the lecithin in the product 
“Peptotabs” will benefit the nerves and brain tissues of a person using 
the product when such is not a fact. 

Par. 9. The use by the respondent of the aforesaid false advertise- 
ments has had the tendency and capacity to mislead and deceive a 
substantial portion of the public into the erroneous and mistaken belief 
that said advertisements are true and that all facts material in the light 
of the representations made therein have been disclosed. In conse- 
quence of such erroneous and mistaken belief such portion of the pur- 
chasing public has been induced to purchase large quantities of the 
respondent’s product. 

CONCLUSION 


The acts and practices of the respondent as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 

Commissioner Mason dissenting in part in accordance with his views 
as expressed in Docket 5070—American Dietaids Co., Inc. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the re- 
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spondent, in which answer the respondent admitted all of the material 
allegations of fact set forth in the complaint and waived all interven- 
ing procedure and further hearings as to said facts; and the Commis- 
sion having made its findings as to the facts and its conclusion that 
the respondent has violated the provisions of the Federal Trade Com- 
mission Act: 

It ts ordered, That the respondent, George F. Hauptman, an indi- 
vidual trading under the names Market Drug and Samson Drug Co., 
or trading under any other name, and his agents, representatives, and 
* employees, in connection with the offering for sale, sale or distribution 
of the product “Peptotabs,” or any other product of substantially 
similar composition or possessing substantially similar properties, 
whether sold under the same name or any other name, do forthwith 
cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, which 
advertisement represents, directly or by implication: 

(a) That said product will have any therapeutic effect upon the 
symptoms or conditions of lack of pep, vitality, or energy, “played-out” 
feelings, listlessness, weakness, nervousness, or tiredness, or that it will 
tone up the system, unless such representation be expressly limited to 
cases in which such symptoms or conditions are due solely to uncom- 
plicated iron or vitamin B, deficiencies, and unless the advertisement 
reveals that said symptoms or conditions are due less frequently to 
uncomplicated iron or vitamin B, deficiencies than to other causes and 
that in such cases the product will not be effective in relieving or cor- 
recting them. 

(6) That said product will build richer, redder blood, unless such 
representation be expressly limited to cases of lack of color or richness 
of the blood due solely to uncomplicated iron deficiency anemia, and 
unless the advertisement reveals that the lack of color or richness of 
the blood is due less frequently to uncomplicated iron deficiency anemia 
than to other causes and that in such cases the product will not be 
effective in relieving or correcting it. 

(c) That said product, or the lecithin contained therein, will have 
any beneficial effect upon the nerves or brain tissues. 

(2) Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said product, which 
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advertisement contains any representation prohibited in paragraph 1. 
hereof or which fails to comply with any affirmative requirement set 
forth in said paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 

Commissioner Mason dissenting in part in accordance with his views 
as expressed in Docket 5070—American Dietaids Co., Inc. [See ante, 
p. 667, at p. 705. ] 
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AMERICAN ASSOCIATION OF LAW BOOK PUBLISHERS 
ET AL. 


ORDER MODIFYING ORDER OF AUG. 23, 1944 
Docket 4526. Order, Mar. 31, 1948 


Order in proceeding in question—in which findings, and cease and desist order, 
as modified June 26, 1944, are reported in 38 F. T. C. 319, and as further 
modified August 23, 1944, in 89 F. T. C. 101—in which said last named 
order required respondent association, its members, ete., in connection with 
the offer, etc., in commerce, of law books and related publications, to cease 
and desist from concertedly or cooperatively establishing, fixing, or main- 
taining discounts and terms or conditions of sale therefor, and maintaining 
or adhering to the selling price, terms, and conditions fixed and established 
by the respondent-publisher; and from various other practices in such 
connection, and subject to certain exceptions as to the joint publication of 
any specific law book, or set of law books or related legal publication; and 
in which the Circuit Court of Appeals for the Second Circuit, on August 19, 
1947, in Callaghan and Co. v. Federal Trade Commission, 163 F. (2d) 359, 
held said order of August 28, 1944, valid and enforceable in its entirety 
except with respect to one petitioner, the Frank Shepard Co., as to whom the 
court held said order should be modified to apply only to the extent that 
it forbids agreement as to allowable discounts— 

Modifying aforesaid order of August 23, 1944, to apply to said the Frank Shepard 
Co. only to the extent that it forbids such agreement. 


ORDER MODIFYING ORDER OF AUGUST 23, 1944 


The order entered herein August 23, 1944, modifying an earlier modi- 
fied order to cease and desist issued by the Federal Trade Commission, 
have been presented for review on a petition to the United States Cir- 
cuit Court of Appeals for the Second Circuit by respondents, Cal- 
laghan & Co., the Frank Shepard Co., West Publishing Co., the 
American Law Book Co., Edward Thompson Co., Vernon Law Book 
Co., Washington Law Book Co., Burdette Smith Co., and James R. 
Spillane, and said court having held that said order is valid and en- 
forceable in its entirety except with respect to one petitioner, the Frank 
Shepard Co., as to whom the court held said order should be modified 
to apply to said petitioner only to the extent that it forbids agreement 
as to allowable discounts, 

It is therefore ordered, That the said order of August 23, 1944, herein, 
be and the same is hereby modified to apply to the Frank Shepard Co. 
only to the extent that it forbids agreement as to allowable discounts. 
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Nore.—Order entered August 23, 1944, modifying modified order 
to cease and desist, follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission; the answers of the re- 
spondents; a stipulation as to the facts and a supplemental stipulation 
as to the facts entered into between W. T. Kelley, chief council for the 
Federal Trade Commission, and the following corporate respondents : 
The W. H. Anderson Co., Baker, Voorhis & Co., Bancroft-Whitney 
Co., Matthew Bender & Co., Inc., Bender-Moss Co., Clark Boardman 
Co., Ltd., Bobbs-Merrill Co., John Byrne & Co., Dennis & Co., 
Inc., the Harrison Co., the Lawyers Co-Operative Publishing Co., 
Little, Brown & Co., the Michie Co., National Law Book Co., Public 
Utilities Reports, Inc., Soney & Sage Co., Thomas Law Book Co., Wil- 
liamson Law Book Co., and Fallon Law Book Co., which stipulations 
provide among other things, that the Commission may proceed upon 
said statement of facts to make its report, stating its findings as to the 
facts and its conclusion based thereon, and enter its order disposing of 
the proceeding without the presentation of further testimony, argu- 
ment, filing of briefs, or other intervening procedure; and also upon 
testimony and other evidence taken in support of the allegations of 
said complaint and in opposition thereto as to the respondents Ameri- 
can Association of Law Book Publishers, and unincorporated associa- 
tion, and its officers James R. Spillane, president, Clifford W. Mueller, 
vice president, Richard Reiner, treasurer, and R. Walter White, secre- 
tary, and the American Law Book Co., George T. Bisel, an individual 
trading as George T. Bisel Co., the Frank Shepard Co., Burdette 
Smith Co., Edward Thompson Co., Vernon Law Book Co., Washington 
Law Book Co., West Publishing Co., and Callaghan & Co., before a 
trial examiner of the Commission theretofore duly designated by it; 
report of the trial examiner upon the evidence and exceptions filed 
thereto; briefs in support of the complaint and in opposition thereto; 
and oral argument of counsel; and the Commission having made and 
entered its findings as to the facts, conclusion, and order to cease and 
desist April 26, 1944, and modified order to cease and desist June 26, 
1944, and thereafter, upon motion by counsel for certain of the respond- 
ents, the Commission reconsidered the modified order to cease and 
desist heretofore entered and being of the opinion that an order modify- 
ing such modified order to cease and desist should be issued in said 
cause and having duly considered the record and being now fully ad- 


vised in the premises issues this its order modifying its modified order 
to cease and desist: 
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lt is ordered, That the respondents, American Association of Law 
Book Publishers, an unincorporated association; the American Law 
Book Co., a corporation, the W. H. Anderson Co., a corporation; 
Baker, Voorhis & Co., a corporation; Bancroft-Whitney Co., a cor- 
poration; Matthew Bender & Co., Inc., a corporation; Bender-Moss 
Co., a corporation; Clark Boardman Co., Ltd., a corporation; Bobbs- 
Merrill Co., a corporation; John Byrne & Co., a corporation; Dennis 
& Co., Inc., a corporation; the Harrison Co., a corporation; the Law- 
yers Co-Operative Publishing Co., a corporation; Little, Brown & 
Co., a corporation ; the Michie Co., a corporation; National Law Book 
Co., a corporation; Public Utilities Reports, Inc., a corporation; the 
Frank Shepard Co., a corporation; Burdette Smith Co., a corporation; 
Soney & Sage Oo., a corporation; Thomas Law Book Co., a corpora- 
tion; Edward Thompson Co., a corporation; Vernon Law Book Co., 
a corporation; Washington Law Book Co., a corporation; West Pub- 
lishing Co., a corporation; Williamson Law Book Co., a corporation; 
Callaghan & Co., a corporation; and Fallon Law Book Co., a corpo- 
ration, and their respective officers, agents, representatives, and 
employees, in connection with the offering for sale, sale, and distri- 
bution of law books and related legal publications in commerce as ° 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from entering into, continuing, cooperating 
in, or carrying out, or directing, instigating, or cooperating in, any 
planned common course of action, mutual agreement, understanding, 
combination, or conspiracy between and among any two or more of 
said respondents or between any one or more of said respondents and 
others not parties hereto to do or perform any of the following acts 
or practices: 

1. Establishing, fixing, or maintaining discounts, terms, or con- 
ditions of sale for law books and related legal publications or adher- 
ing to or promising to adhere to the discounts, terms, or conditions 
of sale so fixed. 

2. Maintaining or adhering to the selling price, terms, and condi- 
tions of sale of law books and related publications fixed and estab- 
lished by the respondent who publishes such books. 

3. Holding or participating in any meeting, discussion, or exchange 
of information among themselves or under the auspices of the respond- 
ent American Association of Law Book Publishers or any other 
medium or agency concerning proposed or future discounts, terms, or 
conditions of sale or concerning bids and price quotations in advance 
of the submission of such bids or price quotations to purchasing offi- 
cials of the Federal Government or to awarding authorities of other 
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governmental units or subdivisions or to any buyer of law books and 
related legal publications. 

4, Arriving at the amount of any bid or the discount, terms, or 
conditions of sale to be submitted to purchasing officials of the Fed- 
eral Government, to awarding authorities of other governmental units 
or subdivisions, or to any buyer of law books and reiated legal publi- 
cations through agreement, understanding, or collusion with other 
bidders. 

5. Establishing, fixing, or maintaining the rates of allowances to: 
be made, used, and applied on books and other publications received 
in trade, or fixing and maintaining the prices, terms, or conditions of 
sale governing the resale of such law books and related legal publi- 
cations taken in trade. 

6. Jointly or cooperatively inducing or promoting adherence to, or 
attempting to induce or promote adherence to, agreements and under- 
standings relative to the sale and distribution of law books and re- 
lated legal publications by interchange of correspondence, by personal 
contact with one another individually or in groups, or by policing the 
bids or sales transactions of respondent members through the respond- 
‘ent Association or otherwise. 

7. Employing or utilizing any of the actual practices specifically 
prohibited herein as a means or instrumentality of otherwise restrict- 
ing, restraining, or eliminating competition in the sale and distribution 
of law books and related legal publications. 

8. Employing or utilizing American Association of Law Book Pub- 
lishers or any other medium or central agency as an instrument, ve- 
hicle, or aid in performing or doing any of the acts and practices 
prohibited by this order. 

It appearing to the Commission that the record herein does not 
directly and specifically raise any issue of the legality of joint publi- 
cation ventures and that it is not necessary to determine any such 
issue in the present proceeding: Jt is therefore further ordered, That 
the order to cease and desist herein shall not be construed as prohibit- 
ing joint. publishers of any specific law book, set of law books or re- 
lated legal publication, from engaging in the cooperative activities 
otherwise prohibited by this order: Provided, That such activities are 
pursued in good faith and solely with respect to publishing and selling 
such jointly published law book, set of law books, or related legal 
publications in the usual and ordinary course of business and are not 
used for the purpose of evading the terms of the order. By this 
action the Commission does not now pass upon the legality or illegality 
of joint publication ventures as such, and this action is’ without prej- 
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udice to the Commission’s right to institute a new proceeding at any 
time with respect to the legality of such ventures. 

It is further ordered, That nothing herein contained shall be con- 
strued as prohibiting a parent corporation from directing the prices 
or terms at which any of its subsidiary corporations shall sell any law 
book or related legal publication published by the parent corporation 
or by any of its subsidiaries when such prices or terms have been 
arrived at by the parent corporation acting separately and independ- 
ently of any competitor of the parent corporation or of any of its. 
subsidiary corporations. 

It is further ordered, That nothing in this order is to be construed 
as prohibiting any of said corporate respondents from entering into. 
such contracts or agreements relating to the maintenance of resale. 
prices as are not prohibited by the provisions of an act entitled, “An 
act to protect trade and commerce against unlawful restraints and 
monopolies,” approved July 2, 1890 (the Sherman Act), as amended. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to George T. Bisel, an individual trading as George 
T. Bisel Co. 

It is further ordered, That the respondents shall, within 60 days. 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MartrerR OF 


KENITE LABORATORY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4976. Complaint, June 4, 1943—Decision, Mar. 31, 1948 


Where a corporation engaged in the interstate sale and distribution of a product 
which was designated “Kek” and advertised and used as a boiler cleaner and 
steam conditioner; in advertising folders, pamphlets, circular letters, labels, 
and other advertising material, directly and by implication— 

(a) Falsely represented that its said product was an effective cure for defective 
heating generally and could be depended upon to separate foreign matter 
from the water in a boiler ; 

(b) Represented falsely that use thereof would increase steam pressure in a 
boiler or heating system, and create dry steam; that it could be depended 
upon to cause an abundance of steam to fill and heat radiators; and that it 
would otherwise eliminate defective steaming conditions in cast iron or 
steel boilers ; 

The facts being that it would not bring about such results when any of said 
conditions were caused by mechanical defects not associated with the con- 
tamination of the water in the system, such as faulty installation of the 
heating system, defective check yalves, leaky condensers, ete. ; 

(c) Falsely represented that defective steaming conditions are prevalent in cast 
iron and steel boilers ; 

(d@) Falsely represented that it would completely remove the scale from boilers; 

(¢) Falsely represented that it would correct the inefficiency of a steam heat- 
ing system as indicated by its inability to raise steam pressure, water leav- 
ing the boiler when the pressure rises, hammering in pipe lines and radiators, 
water in radiators, ejection of water by air valves, or excessive fuel con- 
sumption ; 

The facts being that said manifestations may be caused by mechanical defects 
not associated with the contamination of the water in the system; and 

(f) Represented that a certain testing powder or chemical supplied by it could 
be depended upon to determine whether the water content of a boiler contained 
ingredients deleterious to the boiler or heating system ; 

The facts being the results of such tests were limited to a determination of 
whether the boiler contents had an alkalinity greater than approximately 
pH 8.5; a certain amount of alkalinity in a boiler or heating system is neces- 
sary for the proper operation thereof; and other tests than that recommended 
by it are necessary to determine specifically the hardness of the water or the 
presence of calcium, magnesium, chlorides, sulfurs, dissolved carbon dioxide 
and other chemicals in a boiler, presence of which its said testing chemicals 
would not specifically disclose; 

With effect of misleading prospective purchasers into the mistaken belief that 
its said product would accomplish all the results claimed therefor and thereby 
causing a substantial portion to purchase the same: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Nathan & Nathan, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Kenite Laboratory, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParaGraPH 1. Respondent, Kenite Laboratory, Inc., is a corporation 
organized and existing under the laws of the State of New York, with 
its office and principal place of business located at 83 Murray Street, 
New York, N. Y. 

Par. 2. The respondent is now, and for more than 2 years last past 
has been, engaged in the sale and distribution of a product called “Kek” 
used as a boiler cleaner and steam conditioner. Respondent causes its 
said product, when sold by it, to be transported from its aforesaid 
place of business in the State of New York to purchasers located in 
various other States of the United States and in the District of Colum- 
bia. The respondent maintains, and at all times mentioned herein has 
maintained, a course of trade of said product in commerce among and 
between the various States of the United States and in the District of 
‘Columbia. 

Par. 3. In the course and conduct of its aforesaid business and for 
the ‘purpose of inducing the purchase of its product, “Kek,” the re- 
-spondent has circulated, and is now circulating, among respective pur- 
-chasers throughout the United States by United States mails, by means 
of advertising folders, pamphlets, circular letters, labels, and other 
advertising material, all of general circulation, many false statements 
and representations concerning its said product, “Kek.” Among and 
‘typical of such false statements and representations are the following: 


KEK 


CURE for defective heating KEK will quickly and efficiently separate the for- 
-eign matter from the water of the boiler thereby causing an abundance of steam 
ito fill and heat all radiators. 
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KEK eliminates defective steaming conditions so prevalent with cast iron and 


steel boilers. 
KK will completely remove the scale that insulates and retards the free trans- 


fer of heat through the boiler walls from the fire box. The following symptoms. 
indicate the inefficiency in a Steam heating system that an application of KEK. 


will correct. 

Inability to raise steam pressure. 

Water leaving boiler when pressure rises. 

Hammering and knocking in pipe lines and radiators. 

Inability to heat all radiators. 

Water in radiators. 

Air valves ejecting water. 

Excessive fuel consumption. 

Creates Dry Steam. 

As a further means to induce the purchase of its preparation, Kek,, 
the respondent has distributed through plumbing supply houses and 
plumbing contractors for distribution to the public a leaflet to which 
is attached small envelopes containing powdered chemicals to be used 
in testing water in heating systems. The directions pertaining to the 
use of said chemicals in making the test read as follows: 


MAKE THIS SIMPLE TEST 


Draw a glass of water from the Try-cock of your Steam Boiler and another 
glass from any household faucet. Pour half the contents of this envelope into- 
each. Then note the difference. 

If the boiler water turns RED or PINK you are not getting full heat value 
from the fuel consumed. 

Have your heating contractor KEK your boiler. 

How to determine the amount of KHK necessary for complete satisfaction : 


1. Draw a glass of water from the boiler Try-cock. 
2. Open envelope and pour powder into glass. 
8. If water turns RED pour contents of can into boiler. 

Par. 4. Through the statements and representations hereinabove 
set forth and others similar thereto but not specifically set out herein, 
the respondent has represented, directly or by implication, that its 
product, Kek, is an effective cure for defective heating generally, and 
can be depended upon to separate the foreign matter from the water 
and cause an abundance of steam to fill and heat radiators; that it 
eliminates defective steaming conditions so prevalent in cast iron or 
steel boilers; that it will completely remove the scale from boilers: 
that its product, Kek, will raise steam pressure, that it will cause ae 
tors to heat; that it creates dry steam; that it will prevent water from 
leaving boilers when pressure rises; that it prevents hammering and 
knocking in pipe lines and radiators; that it prevents the anak of 
water from radiators and prevents the ejection of water from air 
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valves; that it will conserve fuel; that its testing powder or chemical 
can be depended upon to determine whether the water content of 
boilers contains ingredients deleterious to the boiler or heating systems. 

Par. 5. The foregoing claims, statements and representations are 
grossly exaggerated, false and misleading. In truth and in fact, said 
product is not an effective cure for defective heating, and cannot be 
depended upon to separate the foreign matter from the water; it does 
not cause an abundance of steam to fill and heat radiators; it does not 
eliminate defective steaming conditions in cast iron or steel boilers— 
defective steaming conditions are not prevalent in cast iron and steel 
boilers; it does not completely remove the scale from boilers; the in- 
efficiency in a steam heating system indicated by the inability to raise 
steam pressure, water leaving the boiler when pressure rises, hammer- 
ing in pipe lines and radiators, water in radiators, air valves ejecting 
water or excessive fuel consumption is largely caused by mechanical 
defects such as faulty installation of the system, defective check valves, 
leaky condensers, and other mechanical defects not associated with 
the contamination of the water in the system. Respondent’s product 
does not increase the steam pressure; it does not cause radiators to 
heat, and does not create dry steam. Said preparation cannot be 
depended upon to prevent water from leaving boilers when pressure 
rises; it does not prevent hammering and knocking in pipe lines and 
radiators; it does not prevent water from escaping from radiators or 
prevent the ejection of water by air valves, or conserve fuel. Tests 
conducted by the use of the testing chemicals supplied by respondent 
cannot be depended upon to determine whether the water content of 
boilers contains ingredients deleterious to the boilers or heating sys- 
tems. The efficiency of such test made by such testing chemicals is 
limited to that of determining whether the boiler contents are alkaline. 
Said chemical preparation consists of about 62 percent phenolphthalein 
and 38 percent organic salt, which is used asa dilutent. <A certain 
amount of alkalinity in a boiler or heating system is necessary for 
the proper operation of said boiler or heating system. Other tests are 
necessary to determine the hardness of the water, the presence of 
calcium, magnesium, chlorides, sulfurs, dissolved carbon dioxide, and 
other chemicals, and respondent’s testing chemicals would not disclose 
any of these conditions. 

Par. 6. The use by the respondent of the foregoing false and mis- 
leading statements and representations, disseminated as aforesaid, has 
the capacity and tendency to, and does, mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that such false advertisements are true, and to induce the public 


740 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44¥. T.C.. 


to purchase substantial quantities of respondent’s product as a result: 
of such belief. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning: 
of the Federal Trade Commission Act. 


Report, FInprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 4, 1943, issued and sub- 
sequently served its complaint in this proceeding on the respondent, 
Kenite Laboratory, Inc., a corporation, charging said respondent with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of that act. After the filing of respondent’s 
answer to said complaint a trial examiner of the Commission was duly 
designated by it to take testimony and receive evidence in support of 
and in opposition to the allegations of the complaint, and at a hearing 
held on June 16, 1947, counsel for respondent and counsel supporting 
the complaint entered into a written stipulation as to the facts which 
was incorporated into the record and in which it was agreed that the 
statement of facts contained therein may be accepted in lieu of all other 
evidence. Said stipulation further provided that the Commission may 
proceed upon said statement of facts to make its report stating its 
findings as to the facts, including inferences which it may draw from 
said stipulated facts, and its conclusions based thereon and enter its 
order disposing of the proceeding without the presentation of argu- 
ment or the filing of briefs. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the complaint, 
the answer thereto, the stipulation as to the facts, the recommended 
decision of the trial examiner and exceptions thereto filed by counsel 
for the respondent, and briefs in support of and in opposition to the 
allegations of the complaint, which were filed (no oral argument hay- 
ing been requested) ; and the Commission having duly considered the 
matter and being now fully advised in the premises finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Kenite Laboratory, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
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State of New York, with its office and principal place of business. 
located at 83 Murray Street, New York, N. Y. 

Par. 2. The respondent is now, and for more than 2 years last past 
has been, engaged in the sale and distribution of a product designated 
“Kek” which is advertised and used as a boiler cleaner and steam 
conditioner. The respondent causes this product, when sold, to be 
transported from its place of business in the State of New York to pur- 
chasers thereof located in various other states of the United States and. 
in the District of Columbia; and the respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said prod- 
uct in commerce among and between the various states of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the purpose. 
of inducing the purchase of its product “Kek” the respondent has 
circulated among purchasers and prospective purchasers throughout 
the United States by the use of the United States mails and by means 
of advertising folders, pamphlets, circular letters, labels, and other 
advertising material, many statements and representations concerning 
said product. Among the typical of such statements and representa- 
tions are the following: 

KEK 


CURE for defective heating. KEK will quickly and efficiently separate the 
foreign matter from the water of the boiler thereby causing an abundance of 
steam to fill and heat radiators, 

KEK eliminates defective steaming conditions so prevalent with cast iron 
and steel boilers. 

KEK will completely remove the scale that insulates and retards the free 
transfer of heat through the boiler walls from the fire box. 

The following symptoms indicate the inefficiency in a steam heating system 
that an application of KEK will correct. 

Inability to raise steam pressure. 
Water leaving boiler when pressure rises. 
Hammering and knocking in pipe lines and radiators. 
Inability to heat all radiators. 
Water in radiators. 
Air valves ejecting water. 
Excessive fuel consumption. 
Creates Dry Steam. 


As a further means of inducing the purchase of said product, the 
respondent has distributed to the public through plumbing supply 
houses and plumbing contractors leaflets to which were attached small 
envelopes containing powdered chemicals to be used in testing water 
in heating systems. The directions provided by the respondent for 
the use of these chemicals in making the tests read as follows: 
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MAKE THIS SIMPLE TEST 


Draw a glass of water from the try-cock of your steam boiler and another 
glass from any household faucet. Pour half the eontents of this envelope into 
each. Then note the difference. If the boiler water turns RED or PINK you 
are not getting full heat value from the fuel consumed. 

Have your heating contractor KEK your boiler. 

How to determine the amount of KEK necessary for complete satisfaction: 

1. Draw a glass of water from the boiler try-cock. 
2. Open envelope and pour powder into glass. 
8. If water turns RED pour contents of can into boiler. 

Par. 4. Through the use of the foregoing statements and represen- 
tations, and others similar thereto, the respondent has represented, 
directly and by implication, that its product Kek is an effective cure 
for defective heating generally, and can be depended upon to separate 
the foreign matter from the water in boilers and cause an abundance 
of steam to fill and heat radiators; that said product will eliminate de- 
fective steaming conditions so prevalent in cast iron and steel boilers; 
that it will completely remove the scale from boilers; that it will raise 
steam pressure in a steam heating system, and cause radiators to heat; 
that it will create dry steam; that it will prevent water from leaving 
boilers when pressure rises; that it will prevent hammering and knock- 
ing in pipe lines and radiators, will prevent the escape of water from 
radiators and the ejection of water from air valves; that it will con- 
serve fuel; and that the use of respondent’s testing powder or chemical 
can be depended upon to determine whether the water content of a 
boiler contains ingredients deleterious to the boiler or heating system. 

Par. 5. The respondent’s product “Kek” is not in fact an effective 
cure for defective heating, and it cannot be depended upon to separate 
foreign matter from the water in a boiler. Said product will not in- 
crease steam pressure in a boiler or heating system, or create dry steam, 
or cause an abundance of steam to fill and heat radiators, and it will 
not otherwise eliminate defective steaming conditions in cast iron or 
steel boilers when any of such conditions are caused by mechanical 
defects such as faulty installation of the heating system, defective 
check valves, leaky condensers, and other mechanical defects not as- 
sociated with the contannmeian of the water in the system. Contrary 
to the implication in respondent’s advertising, defective steaming 
conditions are not prevalent in cast-iron and ae boilers. The prod- 
uct Kek will not completely remove the scale from boilers. The in- 
efficiency in a steam-heating system indicated by the inability to raise 
steam pressure, water leaving the boiler when pressure rises, hammer- 
ing in pipe lines and radiators, water in radiators, air wales eject- 
ing water, or excessive fuel consumption, may be caused by mechanical 
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defects such as faulty installation of the heating system, defective 
check valves, leaky condensers, and other mechanical defects not as- 
sociated with the contamination of the water in the system. 

Tests conducted by the use of the testing chemicals supplied by the: 
respondent cannot be depended upon to determine whether the water 
content of a boiler contains ingredients deleterious to the boiler or 
heating system. The results of such tests made with respondent’s 
testing chemicals are limited to a determination of whether the boiler 
contents have an alkalinity greater than approximately PH. 8.5. 
The chemical preparation provided by respondent consists of about 
62 percent phenolphthalein and 38 percent organic salt, which latter 
is used as a dilutant. A certain amount of alkalinity in a boiler or 
heating system is necessary for the proper operation of the boiler or 
heating system. Other tests than that recommended by respondent 
are necessary to specifically determine the hardness of the water or 
the presence of calcium, magesium, chlorides, sulfurs, dissovled car- 
bon dioxide, and other chemicals in a boiler, and the respondent’s. 
testing chemicals will not specifically disclose the presence of any of 
these elements. 

Par. 6. The Commission therefore finds that the statements and. 
representations referred to in paragraphs 3 and 4 hereof are exag- 
gerated, erroneous, and misleading. 

Par. 7. The use by respondent of the aforesaid statements and 
representations has the tendency and capacity to, and does, mislead. 
and deceive purchasers and prospective purchasers of respondent’s 
product into the mistaken and erroneous belief that its product will 
accomplish all of the results claimed for it in said statements and 
representations, and to cause a substantial portion of such purchasers 
and prospective purchasers, acting on such mistaken and erroneous 
belief, to purchase said product. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission on the complaint of the Commission, the answer of the re- 
spondent, an agreed stipulation as to the facts entered into between 
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counsel for respondent and counsel supporting the complaint, the 
recommended decision of the trial examiner and exceptions thereto 
filed by counsel for respondent, and briefs in support of and in oppo- 
sition to the allegations of the complaint (oral argument not having 
been requested) ; and the Commission having made its findings as to 
the facts and its conclusion that the respondent has violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Kenite Laboratory, Inc., a cor- 
poration, and its oflicers, agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale or distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of the respondent's 
‘product designated “Kek,” or any other product of substantially sim- 
ilar composition or possessing substantially similar properties, do 
forthwith cease and desist from representing, directly or by 
implication: 

1. That said product is an effective cure for defective heating, or 
‘that it can be depended upon to separate the foreign matter from the 
water in a boiler. 

2. That the use of said product will increase steam pressure in a 
boiler or heating system, create dry steam, or cause an abundance 
of steam to fill and heat radiators, or that it will otherwise eliminate 
defective steaming conditions in cast-iron or steel boilers when any 
of such conditions are caused by mechanical defects in the boilers. 

3. That said product will completely remove the scale from cast- 
iron or steel boilers. 

4, That said product will correct the inefficiency of a steam-heating 
“system as indicated by its inability to raise steam pressure, water leav- 
ing the boiler when the pressure rises, hammering in pipe lines and 
radiators, water in radiators, ejection of water by air valves, or exces- 
sive fuel consumption, when any of these conditions are caused by 
mechanical defects of the boiler or heating system. 

5. That defective steaming conditions are prevalent in cast-iron 
-or steel boilers, 

6. That the use of the testing chemicals supplied by respondent to 
‘prospective users of its product can be depended upon to determine 
whether the water content of a boiler contains ingredients deleterious 
‘to the boiler or heating system. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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IRVING HECHTMAN TRADING AS CENTRAL 
MERCHANDISE CoO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5257. Complaint, Dec. 5, 1944—Decision, Mar. 31, 1948 


Where an individual engaged in the competitive interstate sale and distribution 


of bedspreads, comforters, fountain pens, cameras, clocks, billfolds, and other 
merchandise— 


(a) Made use of a selling plan or method under which he distributed to indi- 


({d) 


viduals named on mailing lists purchased by him, certain literature and 
instructions, depictions of various articles, explanatory circulars, order 
blanks, and push cards for use in accordance with a scheme through which 
the cost of a chance was determined by the number revealed by a “push,” 
the person selecting by chance the feminine name corresponding with that 
concealed in the master seal received a “Swiss Weather House” or “weather 
forecaster,” the person securing a certain number received ‘a genuine leather 
billfold,” and the operator of the card was compensated with one of the 
“forecasters,” following his remission of the sum received from the sale of 
the chances on the cards; and 

Distributed further to operator-recipients who made use of said push cards 
and material, and remitted to him as aforesaid described, other sales cards 
which were similar but usually larger, with more partially perforated discs, ~ 
and prepared for use in the sale of bedspreads, fountain pens, cameras, table 
cloths, and other merchandise, along with literature describing and illus- 
trating the particular article thus offered; and 


Thereby supplied to and placed in the hands of others means of conducting 


lotteries in the sale of merchandise, in accordance with his aforesaid plan 
involving a game of chance or sale of a chance to procure an article of 
merchandise at much less than the normal retail price thereof, contrary to 
the established public policy of the Government of the United States and 
in violation of the criminal laws, and in competition with sellers unwilling 
to use sales methods contrary to public policy ; 


With the result that many were attracted by said sales plan with its element of 


(ce) 


chance, in preference to those of his said competitors, and trade in commerce 
was diverted unfairly from them to him, and with capacity and tendency 
so to divert trade, to the substantial injury of such competitors ; 

Falsely and misleadingly represented, through such statements in his said 
literature in further pursuance.of his sales plan as “extra gift,” “extra free 
gift,” “Want a 4Star Fountain Pen As A Gift?,” that the merchandise 
referred to was distributed free or given without consideration or cost ; when 
in fact it was provided only as compensation to the operators of his said 
sales plan and was in no instance given without the rendering of services ; 


With effect of misleading and deceiving a substantial portion of the purchasing 


public into the erroneous belief that the merchandise referred to was 
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“free,” or given without cost or the rendering of services therefor, and 
thereby of inducing it to purchase his merchandise, and with tendency and 
eapacity so to do: 

Held, That such acts and practices, under the circumstances set forth, were alk 
to the prejudice and injury of the public and of his competitors, and con- 
stituted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 

Before Ur. John P. Bramhall, trial examiner. 
Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Gordon L. Bazelon, of Chicago, Ill., for respondent. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Irving Hechtman, an 
individual trading as Central Merchandise Co., hereinafter referred 
to as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as (lone 

ParacrarH 1. Respondent, Irving Hechtman, is an individual tr ad- 
ing under the name of Central Merchandise Car with his office and 
principal place of business located at 161 West Huron Street, in the 
city of Chicago, Ill. Respondent is now, and for more than 6 months 
last past has been, engaged in the sale and distribution of bedspreads, 
comforts, novelties, pocketbooks, and other articles of merchandise 
and has caused said merchandise, when sold, to be transported from 
his place of business in Chicago, Ill., to purchasers thereof at their 
respective points of location in the various States of the United States 
other than Illinois and in the District of Columbia. There is now, and 
has been for more than 6 months last past, a course of trade by respond- 
ent in such merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

In the course and conduct of his business respondent is and has been 
in substantial competition with other individuals and with partner- 
ships and corporations engaged in the sale and distribution of like 
or similar articles of merchandise in commerce between and among 
the various States of the United States and in the District of Colmtabin. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof respondent, in soliciting the same of and in selling 
and distributing the sale of his merchandise furnishes and has fur- 
nished various isis of merchandising which involve the operation of 
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games of chance, gift enterprises or lottery schemes when said mer- 
chandise is sold and distributed to the consuming public. The method 
or sales plan adopted and used by respondent is substantially as fol- 
lows: 

Respondent distributes, and has distributed, to operators and to 
members of the public, certain literature and instructions including, 
among other things, push cards, order blanks, illustrations of his said 
merchandise and circulars explaining respondent’s plan of selling mer- 
chandise and of allotting it as premiums or prizes to the operators of 
said push cards and to the purchasing and consuming public. One of 
respondent’s said push cards bears thirty feminine names with ruled 
columns on the back thereof, for writing in the name of the customer 
opposite the feminine name selected. Said push card has 30 partially 
perforated disks; each of said disks bears one of the feminine names 
corresponding to those on the list. Concealed within each disk is a 
number which is disclosed only when the disk is pushed or separated 
from the card. The push card also has a large master seal or “red 
seal,” and concealed within the master seal is one of the feminine 
names appearing on the disk. The person selecting the feminine name 
corresponding to the one under the master seal receives a bedspread or 
comforter. The push card bears the following legend or instructions. 


4 PRIZES 


LUCKY NAME UNDER LARGE RED SEAL RECEIVES CHOICE 
OF A BEAUTIFUL 


QUILTED IMPORTED 


OR 
COMFORTER BEDSPREAD 


Numbers 1 to 29 Pay What You Draw 
Numbers Over 29 Pay Only 29¢ 


NONE HIGHER 
NUMBERS 
1-15-20 
HACH RECEIVE 
A $1.00 
FOUNTAIN 
PEN. 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legend or instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above-described legend or instructions, 
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Whether a purchaser receives an article of merchandise or nothing 
for the amount of money paid, and the amount to be paid for the 
merchandise or the chance to receive the merchandise, are thus deter-- 
mined wholly by lot or chance. 

Respondent furnishes and has furnished various other push cards 
accompanied by order blanks, instructions, and other printed matter 
for use in the sale and distribution of his merchandise by means of a. 
game of chance, gift enterprise, or lottery scheme. The sales plan or 
method involved in the sale of all of said merchandise by means of 
said other push cards is the same as that hereinabove described, varying: 
only in detail. 

Par. 8. The persons to whom respondent furnishes, and has fur-- 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondent’s merchandise in accordance with the afore- 
said sales plan. Respondent thus supphes to, and places in the hands. 
of, others the means of conducting lotteries in the sale of his merchan- 
dise in accordance with the sales plan hereinabove set forth. The use 
by respondent of said sales plan or method in the sale of his merchan- 
dise and the sale of said merchandise by and through the use thereof 
and by the aid of said sales plan or method is a practice of a sort which 
is contrary to an established public policy of the Government of the 
United States. 

Par. 4. The sale of merchandise to the purchasing public in the’ 
manner above alleged, involves a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and cor- 
porations who sell or distzibute merchandise in competition with the- 
respondent, as above alleged are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a. 
chance to win something by chance, or any other method that is con- 
‘ trary to public policy, and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by re- 
spondent in the sale and distribution of his merchandise and the ele- 
ment of chance involved therein, and thereby are induced to buy and 
sell respondent’s merchandise in preference to merchandise offered 
for sale and sold by competitors of respondent who do not use the same- 
or an equivalent method. The use of said method by respondent, 
because of said game of chance, has a tendency and capacity to unfairly 
divert substantial trade in commerce between and among the various 
States of the United States and in the District of Columbia to re- 
spondents from their said competitors who do not use the same or an. 
equivalent method. 


CENTRAL MERCHANDISE CO. 749 
745 Findings 


Par. 5. In literature distributed to the purchasing public by means 
of the United States mails respondent makes the following representa- 
tions: “Want a 4-Star Fountain Pen As A Free Gift?” “Extra Gift,” 
“Extra Free Gift,” “Free Additional Valuable Surprise Gift,” and “A 
Free Gift For You,” thereby representing that the merchandise dis- 
tributed by respondent is free or given without consideration or cost. 
In truth and in fact, the merchandise represented by merchandise as 
being free or a gift is offered only as compensation to the operators 
of respondent’s sales plan and is not given without cost or without 
the rendering of services. 

Par. 6, The use by the respondent of the foregoing false, misleading, 
and deceptive statements has a tendency and capacity to, and does, mis- 
lead and deceive a.substantial portion of the purchasing public into 
the erroneous and mistaken belief that said statements and represen- 
tations are true and that said articles of merchandise are given without 
cost or free, and to induce a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase said 

merchandise. 

Par. 7. The aforesaid acts and practices of respondent as herein al- 
leged are all to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce and unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 5, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respondent, 
Irving Hechtman, an individual trading as Central Merchandise Co., 
charging said respondent with the use of unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of that act. After the issuance of 
said complaint and the filing of the respondent’s answer thereto, testi- 
mony and other evidence in support of and in opposition to the al- 
legations of the complaint were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the complaint, the respond- 
ent’s answer thereto, testimony, and other evidence, the recommended 
decision of the trial examiner and briefs in support of the complaint 


750 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44F.T.C. 


and in opposition thereto (no oral argument having been requested) ; 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Irving Hechtman, is an individual 
trading as Central Merchandise Co. and as Huron Sales Co., with his 
principal place of business located at 161 West Huron Street, Chicago, 
Ill. The respondent is now and since May 1944 has been engaged 
in the sale and distribution of bedspreads, comforters, fountain pens, 
cameras, clocks, billfolds, and other articles of merchandise. 

Par. 2. In the course and conduct of his business the respondent 
causes the aforesaid merchandise, when sold, to be transported from 
his place of business in the State of Illinois to purchasers thereof at 
their respective points of location in various States of the United 
States other than Illinois and in the District of Columbia; and the 
respondent maintains and for more than 8 years last past has main- 
tained a regular course of trade in such merchandise in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. In the sale and distribution of his merchandise the respond- 
ent uses a selling plan or method consisting in part of distributing 
by mail to individuals whose names are included on mailing lists 
purchased by the respondent certain literature and instructions in- 
cluding, among other things, push cards, order blanks, illustrations, 
and picturizations of various articles of merchandise and circulars 
explaining the respondent’s plan for the sale of such merchandise and 
for the allotment of premiums or prizes. One of the circulars included 
in a typical set of this material is headed: “Want a ‘Swiss’ Weather 
Forecaster as a Free Gift?” and this is followed by these statements: 

Yes, you can have one of these “SWISS” Weather Houses practically as a gift. 
Predicts the weather for you 8 to 24 hours in advance. 

You'll see the Old Witch come out in front when rainy or bad weather is on 
the way—and when the weather is going to be fair and clear you'll see the boy and 
girl come out on the front porch. 

Merely show the illustration to your friends, relatives, neighbors and co- 
workers. Explain to them how they may obtain one of these “SWISS” 
WEATHER FORECASTERS for as little as 1¢ and not more than 29¢. 


The enclosed sales card has a list of girls’ names and under each seal is a 
number, For example—Person selecting No. 1 pays 1¢; No. 9 pays 9¢; No. 19 
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are not consecutive. 

FOR YOUR COOPERATION in disposing of this sales card you receive one 
of ‘these accurate, solidly built “SWISS” WEATHER FORECASTERS ABSO- 
LUTELY FREE (Comm. Ex. 1-A). 

The letter is accompanied by an illustrated and descriptive adver- 
tisement of the “Weather Forecaster” offered for sale and by a push 
card having on its face a picturization of the “Weather Forecaster” 
and 16 small partially perforated disks, each bearing a feminine name 
and each having concealed within it a number which is disclosed when 
the disk is pushed out or separated from the card. The card also has 
on its face a partially perforated larger disk with the notation thereon 
“Do not remove seal until entire card is sold,” the statement “Lucky 
Name Under Seal Receives a ‘SWISS’ WEATHER HOUSE,” the 
further statement, “No. 19 Receives a Genuine Leather Billfold” im- 
mediately under a picture of a pocket billfold, and a statement similar 
to that set out in the extracts from the circular quoted above showing 
the amounts to be paid by the players punching out the small perforated 
disks. The back of the card has the same feminine names printed on 
it as appear on the small disks on the face of the card, each followed 
by a blank space for use by the operator of the card in writing in the 
name of the player pushing out each of the 16 disks, together with a 
further explanation of the nature of the card, and the statement— 

Upon receipt of your order we immediately ship to you the articles indicated 
on order blank. This card is given to you absolutely free. If you wish you can 
use this as a Sales card. 

The above-described material is accompanied by a printed order 
blank for the purchase of two “Swiss Weather Houses” and one pocket 
billfold for the total price of $3.99, together with a business reply en- 
velope addressed to the respondent under his trade name, Central 
Merchandise Co., at Chicago, Ill. The sum of the payments called for 
by the push card is $3.99, the exact amount called for on the order blank 
for the two “Weather Houses” and one pocket billfold. 

Par. 4. The respondent mails the literature above described in sets 
varying in number from 10,000 to 25,000 at a time, and as a result of 
each mailing he receives orders for the merchandise described therein 
varying in number from 150 to 250. Upon the receipt of such orders 
the respondent ships the merchandise ordered from his place of busi- 
ness in Chicago, II1., to the respective individuals from whom the orders 
are received, and at the same time he sends to each of such customers a 
form letter acknowledging receipt of the first order, together with addi- 
tional advertising material and literature which he refers to as a “deal 
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or package.” The letter acknowledging the first order states, among 
other things, the following: 

Certainly, you have friends who would like to receive these valuable FRED 
GIFTS too, and for getting them to send us orders, we would like to reward 


you handsomely. 
Enclosed herewith are more sales cards and order blanks, which we would 


ask you to hand to your friends and explain our offer to them. 
PLEASE READ CAREFULLY 
For EACH THREE orders we receive from you or your friends we will send you 
A-B-S-O-L-U-T-E-L-Y F-R-H-E 


ANY ONE OF THE THREE SPECIAL PREMIUMS SHOWN on the enclosed 
4-page FREE PREMIUM CIRCULAR, free of charge, postage prepaid. 

Merely give the cards, colored circulars and order blanks to your friends, rela- 
tives, neighbors, co-workers and as soon as we receive THREE ORDERS to your 
credit we will send you your choice of the FREE GIFT you have selected from 
the enclosed 4-Page Circular. 

Before handing the material to your friends, be sure and write your name and 
address on the bottom of the order blank in the space marked “This Order Blank 
Presented By,” also state which article is wanted for getting THRHH ORDERS 
to your credit. (Comm. Ex. 2-A.) 

The sales cards referred to in the letter are similar to those herein- 
above described except that they are usually larger, have more par- 
tially perforated disks thereon, and are prepared for use in the sale 
of bedspreads, fountain pens, cameras, tablecloths, and other articles 
of merchandise, instead of “Swiss Weather Houses,” and the circulars 
and other literature included in the material describe and illustrate 
the particular merchandise offered. 

Par. 5. Many of the individuals to whom the respondent furnishes 
said push cards use the same in purchasing, selling, and distributing 
merchandise which they buy from the respondent. The sale of mer- 
chandise to the purchasing public according to the respondent’s sales 
plan or method involves a game of chance or the sale of a chance to 
procure an article of merchandise at a price less than the normal retail 
price thereof. The respondent thus supplies to and places in the hands 
of others means of conducting lotteries in the sale of merchandise. 
The use by the respondent of the aforesaid sales plan or method in the 
sale and distribution of his merchandise and the sale of such merchan- 
dise by and through the use and aid of said sales plan or method is a 
practice contrary to the established public policy of the Government 
of the United States and is in violation of the criminal laws. 

Par. 6. In the sale and distribution of his various articles of mer- 
chandise, the respondent is in competition with other individuals and 
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with firms and corporations who also sell and distribute like or similar 
merchandise. Some of these individuals, firms, and corporations are 
unwilling to adopt and use a sales plan or method similar to that 
used by the respondent, or any other method contrary to public policy, 
and such competitors refrain therefrom. 

Many persons are attracted by the aforesaid sales plan or method 
employed by the respondent in the sale and distribution of his mer- 
chandise, and the element of chance involved therein, in preference 
to merchandise offered for sale and sold by the respondent’s competi- 
tors who do not use the same or equivalent methods. The use of said 
plan or method by the respondent, because of the game of chance, 
has a tendency and capacity to and does unfairly divert to the re- 
spondent from said competitors who do not use the same or an equiva- 
lent plan or method substantial trade in commerce among and between 
the various States of the United States and in the District of Colum- 
bia, and as a result thereof substantial injury has been and is being 
done by the respondent to competitors in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 7. In the literature hereinabove described and in further pur- 
suance of his sales plan or method, the respondent makes the following, 
among other similar statements: 

Want a 4-Star Fountain Pen as A Gift? 

EXTRA GIFT 

EXTRA FREE GIFT 

FREE—Additional Valuable Surprise Gift 

A FREE GIFT FOR YOU, 
thereby representing that the merchandise referred to is distributed 
free or given without consideration or cost. In truth and in fact, the 
merchandise represented as being “free” or a “gift” is in all instances 
provided only as compensation to the operators of the respondent’s 
sales plan and is in no instance given without cost or without the 
rendering of services. The representation that such merchandise is 
given “free” or as a “gift” is false and misleading. 

Par. 8. The use by the respondent of the false and misleading 
representations referred to in paragraph 7 has the tendency and 
capacity to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
said representations are true and that the articles of merchandise re- 
ferred to are “free” or given without cost or the rendering of services 
therefor, and to induce a substantial portion of the public, because 
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of such erroneous and mistaken belief, to purchase the respondent’s 
merchandise. 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony, and other evidence in support of the allegations of said 
complaint and in opposition thereto taken before a trial examiner of 
the Commission theretofore duly designated by it, the recommended 
decision of the trial examiner and briefs in support of the complaint 
and in opposition thereto (no oral argument having been requested) ; 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondent, Irving Hechtman, individually, 
and trading as Central Merchandise Co. and as Huron Sales Co., or 
trading under any other name, and his agents, representatives, and 
employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, or distribution of any merchan- 
dise in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from directly or indirectly: 

1. Supplying to or placing in the hands of others any merchandise, 
together with push or pull cards, punchboards, or any other lottery — 
devices, which said push or pull cards, punchboards, or other lottery 
devices are to be used, or may be used, in selling or distributing such 
merchandise to the public. 

2. Supplying to or placing in the hands of others push or pull cards, 
punchboards, or other lottery devices, either with any merchandise or 
separately, which push or pull artis punchboards, or other lottery 
devices are to be used, or may be een in selling or distributing mer- 
chandise to the public: 

3. Selling or otherwise disposing of any merchandise by the use of 
push cards, pull cards, punchboards or other lottery devices. 
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4. Using the terms “free” or “gift,” or any other word or term of 
similar import or meaning, to describe or refer to any merchandise 
which is not in fact a gift or gratuity or is not given to the recipient 
thereof without requiring the performance of some service inuring 
directly or indirectly to the respondent. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MATTER OF 


BLACKSTONE COLLEGE OF LAW, INC., ALSO TRADING 
AS BLACKSTONE-SPRAGUE SCHOOL, INC., HAROLD R. 
LISTER AND E. STANLEY GERIG 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4929. Complaint, Mar. 15, 1943—Decision, Apr. 7, 1948 


An academic degree connotes scholarship and intellectual achievement. At the 
very least the conferring of such a degree implies that the recipient has 
seriously pursued and has completed certain prescribed courses of instruc- 
tion under competent supervision. 


An honorary degree implies outstanding achievement either in the academic 
field or in some other field of worthy endeavor. 


No reputable institution of learning would consider the indiscriminate awarding 
of academic degrees upon the basis of a mere statement or certificate by 
the individual that he had completed the course of study; and the granting 
of such degrees, with no serious effort to establish or maintain genuine 
scholastie standards or requirements, and of purportedly honorary degrees, 
in effect upon the basis of a money payment, constitutes an imposition and 
fraud upon the public and upon the nation’s educational system, and a 
sham, and is unfair not only to legitimate holders of genuine academic 
degrees and students seriously undertaking to obtain them, but also to 
recipients of such so-called degrees, in that, contrary to the representation 
implicit in the conferring thereof, they are wholly without academic value 
and are not recognized by any reputable educational institution. 


Where a corporation engaged, under its corporate name, in the sale and distribu- 
tion of correspondence courses of study and instruction in law, and engaged 
also, under a separate trade name, in the sale and distribution of courses 
of study and instruction in short story writing, acting under the direction 
of its president-treasurer, who formulated its policies; in and through 
advertising material, consisting of various circulars, form letters and other 
matter distributed among prospective students— 

(a) Represented, directly or by implication, that it was a large law school 
with a faculty of many well known and scholarly instructors ; 

When in fact it was operated from an office composed of four rooms and a stock 
room, with four employees who handled the clerical work; its faculty con- 
sisted of two practicing attorneys who devoted only a portion of their time 
to the school, their duties consisting of grading the papers or lessons sent 
in by the students; and neither its said president-treasurer, nor its vice 
president-secretary (whose duties were largely of a clerical nature) was a 
lawyer; 

(0) Falsely represented that its methods of teaching and courses of instruction 
were comparable with those used by the leading resident law schools; 

(c) Falsely represented that it was a recognized and standard law school which 


had been given an A rating by the Association of American Law Schools; 
and, 
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Where said corporation, engaging in unfair, deceptive and fraudulent practices 
which constituted little less than the outright sale of purported academic 
degrees, and certainly in the case of the purported awarding of a so-called 
honorary degree as below set forth, a mere sham, devised solely to collect 
the stipulated monetary consideration, and with no serious effort on its 
part to establish or maintain genuine scholastic standards or require- 
ments— 

(d) Instituted and made use of a so-called emergency graduation plan, adopted 
shortly after the entrance of the United States into the war, under which 
it offered former students who had not completed its courses of study, their 
law degree and diploma if they certified to it, on forms supplied for such 
purpose, that they had in fact completed such courses, and would pay 
it a designated amount of money ;; 

With the result that many of those addressed or solicited by it, who had not 
in fact completed the courses of study and some of whom had had no 
contact with the school for a number of years, having apparently abandoned 
their studies, executed the certificate, remitted the prescribed amount, and 
received the degree; 

(e) Offered the degrees of Master of Laws and Juris Doctor, under a plan, as 
outlined in a form letter addressed to ‘Dear Alumnus,” whereby, through 
its new “Post Graduate Department,” the addressee was offered the op- 
portunity, with forms and references to its law texts supplied by it and 
on the basis of a set of facts similarly supplied, acting as attorney for a 
hypothetical plaintiff, to prepare a bill of complaint to institute suit for 
breach of written contract, and, thereafter, acting as counsel for the hypo- 
thetical defendant and on the basis of details similarly supplied to prepare 
the defendant’s answer; and under which, following the submission of such 
completed forms for correction and grading (together with the initial pay- 
ment), he was to receive a letter of graduation and grade, to be followed 
“shortly thereafter” “by the strikingly handsome master of laws diploma 
itself; a most impressive document ;” and 

(f) Conferred also the honorary degree of Doctor of Laws under a plan, car- 
ried out under the trade name used by it for its course in short story writ- 
ing, by which it issued, under said name and for a consideration of $41 
in cash or $49 payable in installments, a ‘‘Scholarship Certificate,” which 
entitled the holder to a course of instruction in said subject, and also 
to a doctor of laws degree from the law school, to be awarded in “recogni- 
tion” of the holder’s “contribution to the cause of adult home study edu- 
cation ;” 

With tendency and capacity to mislead and deceive a substantial portion of 
the public in aforesaid respects, and thereby cause it to purchase its said 
courses of study and purported degrees: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 


practices in commerce. 


Before Ur. George Biddle, trial examiner. 
Mr. William L. Pencke for the Commission. 
Mr. Harry R. Lister, of New York City, for respondents. 
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Mr. A. B. Cawley, of Chicago, Ill., also represented E. Stanley 
Gerig. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Blackstone College 
of Law, Inc., a corporation, Blackstone-Sprague School, Inc., a cor- 
poration, Harold L. Lister, and E. Stanley Gerig, hereinafter referred 
to as respondents, have violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapu 1. Respondent, Blackstone College of Law, Inc., is a 
corporation organized, existing, and doing business under and by vir- 
tue of the laws of the State of Illinois, with its office and principal 
place of business located at 807 North Michigan Avenue, Chicago, II. 
Respondent, Blackstone-Sprague School, Inc., is also an [linois cor- 
poration and is likewise located at 307 North Michigan Avenue, Chi- 
cago, Il]. Respondent, Harold L. Lister, is the president of Black- 
stone College of Law, Inc., and is president and treasurer of Black- 
stone-Sprague School, Inc. Respondent, E. Stanley Gerig, is the 
vice president and secretary of Blackstone College of Law, Inc., and 
secretary of Blackstone-Sprague School, Inc., and is also acting 
general manager of both schools. Respondents, Harold L. Lister and 
E. Stanley Gerig, control and direct the policies and practices of said 
respondent corporations, and are responsible for the operation and 
management thereof. : 

Par. 2. Respondents, Blackstone College of Law Inc,, Harold L. 
Lister, and E. Stanley Gerig, individually and as officers of said re- 
spondent corporation, are now, and for several years last past have 
been, engaged in the sale and distribution in commerce between and 
among the various States of the United States of courses of study and 
instruction in law, which are pursued by correspondence through the 
medium of the United States mails. 

Respondent, Blackstone-Sprague School, Inc., Harold L. Lister, and 
E. Stanley Gerig, individually and as officers of said respondent cor- 
poration, are now, and for several years last past have been, engaged 
in the sale and distribution in commerce between and among the va- 
rious States of the United States of courses of instruction in short- 


story writing, which are pursued by correspondence through the 
medium of the United States mails. 
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The respondent corporations and individuals, in the course and 
conduct of their said businesses during the time aforesaid, have caused 
their said courses of study and instruction to be transported from their 
said place of business in the State of Illinois to purchasers thereof 
located in various States of the United States other than the State of 
Illinois. The conduct of said businesses contemplates and results in, 
and has resulted in, the transportation of information, lesson sheets, 
and other documents, postal money orders, bank drafts and checks, and 
currency and other forms of money, from repondents’ place of business 
in Illinois through and into other States, and from respondents’ cus- 
tomers located in various States into the State of Illinois. There is 
now, and has been at all times herein mentioned, a course of trade in 
said courses of instruction so sold and distributed by said respondents 
in commerce between and among various States of the United States 
and in the District of Columbia. 

Par. 3. Respondents, Blackstone College of Law, Inc., Harold L. 
Lister, and E. Stanley Gerig, in soliciting the sale of and in selling 
their said courses of study and instruction in law, have distributed 
to their students and prospective students various circulars and form 
letters purporting to describe their courses of instruction and the re- 
sults that may be expected from the study thereof. Among and typical 
of the representations made in said circulars and form letters are the 


following: 


For more than half a century this organization has specialized exclusively in 
teaching law to students all over the world through the extension method. Our 
text writers and faculty excel in numbers and brilliance those of any other 
law school, resident or nonresident * * *, The instruction plan is thorough, 
yet easy to follow. It is a combination of the text reading and study of leading 
illustrative cases—the method used in all schools given a Class “A” rating by 
the American Association of Law Schools. The Blackstone College of Law is the 
only nonresident school using this method. 

The Blackstone Legal Training Course combines text reading with the study 
of leading illustrative cases—recognized as the best and most thorough law 
instruction plan yet devised. The American Association of Law Schools does 
not give an “A” rating to schools which teach by text alone. Class “A” resident 
law schools use the case method supplemented by class lectures and text reading. 
This approximates the Blackstone plan. The Blackstone College of Law is the 
only nonresident law school using the standard method * * *, The Black- 
stone Legal Training Course and Service covers 60 different law subjects— 
20 more than offered by any other nonresident law school. These are the same 
type of subjects taught in such leading university law schools as Harvard, Yale, 
Columbia, Michigan, Northwestern, Chicago, Iowa and California. The prin- 
cipal difference is that the student, to study the Blackstone Course, does not 
have to leave his business and his home. 
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Par. 4. In addition to the above and foregoing respresentations 
made in connection with the solicitation and sale of their courses of 
study and instruction in law, respondents, Blackstone College of Law, 
Inc., Harold L. Lister, and E. Stanley Gerig, subsequent to the entry 
of the United States into the present World War, have engaged upon 
an advertising campaign to sell diplomas and law degrees to former 
students who have not completed the courses of study and instruction 
ordinarily required for such diplomas and law degrees. 

Among and typical of the representations made by the said respond- 
ents in connection with the solicitation for the sale of said diplomas 
and degrees are the following: 


America is engaged in an all out war program. Very soon every adult per- 
son will have some kind of part in the victory effort. The ones to be selected 
to take the leading parts will be those who are law trained and who can show 
documentary proof to that effect. Many of our students have come to sudden 
realization of this fact and as a result we have recently been besieged with re- 
quests for an emergency plan of graduation. The plea being that under the 
war stress there is now no time to complete the balance of the written work. 
This, of course, does not excuse prior failure to graduate while time was still 
available. Nevertheless, to accommodate those who are making urgent requests 
for their diplomas we hereby announce a New Hmergency Graduation Plan: 
You have had your Blackstone law books and lessons for years and it is a cer- 
tainty that you must have read and studied all this material carefully many times. 
Such comprehensive study is the basic requirement for graduation and if you 
have completed it, is there any reason why we cannot accept your own certifica- 
tion to that effect, thus making you eligible for immediate graduation and the 
award of the Bachelor of Laws degree? We have therefore prepared an appro- 
priate Certification Form which you will find enclosed. Simply affix your name, 
address and enrollment number and mail back to us At Once. We will clear 
your application within twenty-four hours after its receipt here and will then 
send you a letter confirming the degree award. This will be followed a few days 
thereafter by the strikingly handsome diploma itself. Naturally, there is an 
item of expense in connection with this plan which we know you will be happy 
to defray, There is the cost of the impressive diploma and the expense of en- 
grossing it, certifying, mailing, ete. This comes to a total of $9.50. Attach ; 
your remittance for that sum to your application. 

If, as the experts tell us, the United States is in for a long war, then you may 
be absolutely sure that soon you will be called upon to take your place in the 
victory effort. Be Ready When That Call Comes! Make sure now that your 
educational credentials are complete. Your educational credits will play a 
tremendous part in qualifying you for the best possible position. Is it still 
possible to qualify for that all important L. L. B. diploma, you ask. Yes—And At 
Once. All the leading educational institutions of the country have adopted 
plans to speed graduation and here is our Hmergency Graduation Plan! You 
have some law credits here at the college now and if you can certify that you 
have actually studied the balance of the course, we can grant you enough 
additional credits on that certification to allow you to graduate At Once. If 
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there are any subjects you have not yet studied you can do this work during 
the next two or three days and still have time enough to get your certification 
to us. The Certification Form is enclosed. Sign and send to us as quickly as 
possible. We will check it immediately and will then send you a letter stating 
that you have been awarded the degree of Bachelor of Laws. This will be 
followed a few days thereafter by the strikingly handsome L. L. B. diploma 
itself. In view of the fact that your student privileges (as per previous notice 
to you) have long since lapsed, we shall expect you to defray the modest cost of 
this Emergency Graduation Plan. The figure is $11.50. Remit with the applica- 
tion. 

Here is the best piece of news you ever received in your life. For years you 
have been taking halting steps toward graduation but getting nowhere. Today 
your goal is in sight. Every obstacle has now been removed out of your way 
* * * The worthwhile government positions and the army and navy com- 
missions are going to the men with adequate educational qualifications and 
diplomas to prove it. The diploma is of paramount importance. It represents 
the difference between an enviable position or commission and an indifferent 
one or none at all. 

Here is the most startling announcement we have ever made to our alumni: 
A new division has just been added to our Post Graduate Department which 
will enable registrants to qualify for one of the most highly prized degrees in the 
legal field; the degree of Master of Laws, I L. M. * * * These forms, 
when completed, are then to be submitted to us tor correction and grading, after 
which you will receive your letter of graduation, containing the grade, and this 
will be followed shortly thereafter by the strikingly handsome Master of Laws 
diploma itself; a most impressive document * * * Members of the Charter 
Olass will be entered at an absurdly low fee; only $22.50. 

Dear J. D. Candidate * * * The advanced degree of Juris Doctor should 
be a tremendous help to you. But you need it now—not a year from today. So 
unless your thesis is practically complete at this time, some other plan will have 
to be used for your graduation so that you may have your J. D. degree immedi- 
ately. Luckily we have been able to formulate a plan which will enable you to 
declare for your degree award at once. * * * A special application from 
incorporating the revised graduation provisions appears at the end of this letter 
* * * Attach your check for $11.75 to cover the cost of the impressive 
J. D. diploma itself, and the expense of verification, engrossing, sealing, cer- 
tifying, registering and mailing * * * This matter is urgent—vital, not only 
to you but to your family. You simply must make your attributes stand out above 
the others and to do that you will need all possible educational qualifications 
and you need them now. The same thing is true if you intend to apply for one of 
the many worthwhile army or navy commissions which are now available to 
men with executive qualifications. 


Par. 5. By means of the representations set out in paragraph 3 
hereof and others of similar import and effect, the respondents, 
Blackstone College of Law, Inc., Harold L. Lister, and E. Stanley 
Gerig, have represented to members of the public that respondent 
Blackstone College of Law, Inc., is a large, long-established, and well- 
equipped law school, with a faculty of many well-known and scholarly 
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instructors, and using a method of teaching law comparable to the 
methods used by leading resident law schools, including Harvard, 
Yale, and Columbia. They have also represented, by implication 
and inference, that Blackstone College of Law, Inc., is a recognized 
and standard law school, that it has been given an A rating by the 
American Association of Law Schools, and that its courses of instruc- 
tion are comparable in every respect to those used in the leading uni- 
versity law schools. 

Par. 6. In truth and in fact, Blackstone College of Law, Inc., is 
not a large, long-established, and well-equipped law school, and does 
not havea large faculty of well-known and scholarly instructors. The 
only lawyers employed by it in any capacity are two local attorneys 
who examine and grade the written lessons sent in from time to time 
by its students. Respondents, Harold L. Lister and EK. Stanley Gerig, 
president and secretary respectively, of said Blackstone College of 
Law, Inc., are not lawyers, and are not equipped, either by education 
or experience, to give instruction in law, and said Blackstone College 
of Law, Inc., has no faculty in the ordinary meaning of the term. 
Its courses of instruction and methods of teaching law are not com- 
parable in any respect to those used by leading university law schools. 
Blackstone College of Law, Inc., has no standing as an accredited 
and recognized law school, and it has not been given an A rating 
or any other rating by the American Association of Law Schools. 

Par. 7. By means of the representations set-out in paragraph 4 
hereof and others of similar import and effect, the respondents, Black- 
stone College of Law, Inc., Harold L. Lister, and E. Stanley Gerig, 
have represented to members of the public that it is important, essen- 
tial, and helpful for a person to exhibit law diplomas and degrees in 
seeking or in order to qualify for commissions in the Army and Navy 
or desirable civilian positions in connection with the war effort, and 
that in response to requests of its former students it is offering a 
special accelerated graduation plan on account of the wartime emer- 
gency. Said réspondents further represent that, because of the “cer- 
tainty” that the former students of Blackstone College of Law, Inc., 
have read and studied carefully the law books and lessons previously 
furnished them, there is no reason why they are not eligible for imme- 
diate graduation and award of the various legal degrees for which 
they had previously been candidates, including bachelor of laws 
(LL. B.), master of laws (LL. M.), juris doctor (J. D.), and the pre- 
tended degree of graduate of laws (LL. G.), and that these degrees 
will play an important part in qualifying said former students for 
positions and part in the war effort. They further represent that this 


BLACKSTONE COLLEGE OF LAW, INC. 763 
756 Complaint 


policy is in accordance with current plans used by all the leading 
educational institutions in the country to speed graduation and aid the 
war effort, and that all that is reasonably necessary for the proper 
and legal award of the various law degrees hereinbefore mentioned 
is the certification of the student that he has studied the balance of 
the course for which he had formerly enrolled. Said respondents 
further represent that the sums required to receive the desired law 
degrees and diplomas, which sums range from $9.50 to $22.50, merely 
cover the cost of the diploma, and the necessary expenses of engross- 
ing, certifying, and mailing same. 

Par. 8. In truth and in fact, said respondent’s so-called New Emer- 
gency Graduation Plan is not a legitimate plan to accelerate and in- 
tensify the education of students so as to qualify them for positions in 
aid of the war effort, but is merely a false and fraudulent plan and 
scheme to sell law degrees and diplomas for money, without requiring 
of the student any of the study and effort usually and customarily 
required of candidates for law degrees. In effect, said respondents 
are operating a “diploma mill,” by offering to sell law diplomas and 
degrees of various kinds to former students merely upon the payment 
of stipulated sums of money, and without the fulfillment of any reason- 
able scholastic effort or study. Respondents’ so-called new emergency 
graduation plan was invented, not in response to requests of former 
students to accelerate their legal training so as to entitle them to 
diplomas and degrees, but to enable the respondents to “cash in” on 
the normal and natural desire of an individual to possess and exhibit 
a law degree, particularly where such a degree is offered without the 
hard and prolonged study and effort, usually and customarily required 
to obtain such a degree. - Many of the former students to whom Black- 
stone College of Law, Inc., offered its so-called New Emergency 
Graduation Plan had not engaged in law study in recent years, and 
some of them had not sent in any written lessons for 10 or 15 years last 
past, or evidenced any interest or desire to complete respondents’ course 
of instruction. It is not a “certainty” that they have read and studied 
carefully the law books and lessons previously furnished them and there 
is no reasonable basis or excuse for the granting of diplomas or degrees 
indiscriminately to students who have long since dropped or discon- 
tinued their legal study. 

The acquisition and possession of a law degree usually and custom- 
arily is the result of long and arduous study, legal attainment, and 
effort. Law degrees and diplomas from schools and universities of 
recognized standing and scholarships are rightfully regarded as certifi- 
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cates of legal scholarship and learning in the science of jurisprudence. 
Civilian and military officials responsible for the appointment of in- 
dividuals to positions of honor and authority in the direction of the 
war effort of the United States customarily attach great weight and 
importance to such law degrees and diplomas in considering the merits 
and qualifications of candidates for commissions in the armed forces 
and for positions of importance in civil life. The practices of respond- 
ents in granting law degrees and diplomas to unqualified persons has 
the tendency and capacity to mislead and deceive such responsible 
civilian and military officials into the making of improper appoint- 
ments, to the injury and prejudice of holders of law degrees and 
diplomas from recognized and legitimate institutions of learning. 

Respondents’ so-called new emergency graduation plan is not in 
accordance with any of the current plans used by leading educational 
institutions to speed graduation, since none of the recognized and 
legitimate schools and colleges of the country permit or allow the 
issuance of degrees or diplomas to former students without adequate 
educational preparation and merely upon the certification of the former 
student that he has studied the balance of the course for satisfactory 
completion of which a degree is customarily awarded. 

Furthermore, the sums of money demanded by respondent, Black- 
stone College of Law, Inc., in payment for the granting of law de- 
grees and diplomas do not represent merely the cost of the diploma and 
the necessary expenses of engrossing, certifying, and mailing same, but 
represent a substantial net profit to the said respondent. In truth and 
in fact, said pecuniary profit accruing to said respondent is the real 
motivating purpose underlying said respondent’s entire method and 
plant of granting law degrees and diplomas-under its so-called new 
emergency graduation plan heretofore set out in this complaint. 

Par. 9. Respondent, Blackstone-Sprague School, Inc., is affiliated 
with and controlled by and occupies the same offices with, respondents, 
Blackstone College of Law, Inc., and respondents, Lister and Gerig. 
It has no faculty except the respondent, E. Stanley Gerig, who is not 
a graduate of any college or university, either resident or nonresident. 
It purports to teach professional short-story writing by correspond- 
ence, but it has no facilities, equipment, or faculty adequate for such 
purpose. In truth and in fact, it is used by the respondents herein 
merely as a sham or blind for the purpose of enabling the respondent, 
Blackstone College of Law, Inc., to collect money for awarding to un- 
qualified persons honorary degrees of doctor of laws (LIL. D.) under 
the following plan: Blackstone-Sprague School, Inc., issues a so-called 
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scholarship certificate, which is negotiable and exchangeable at any 
time for a fully paid short stopy course enrollment. Respondents rep- 
resent that upon receipt of $41 in payment of a subscription for said 
scholarship certificate, Blackstone College of Law, Inc., will award, 
and it does pretend to award, to said subscriber the degree of doctor of 
laws (LL. D.), purportedly in recognition of his “contribution to the 
cause of adult home-study education.” Said degree of doctor of laws 
(LL. D.) is thus awarded indiscriminately to individuals of no out- 
standing attainments or qualifications customarily recognized by the 
award of such degree, with no other restriction or requirement than the 
payment of said sum of $41. Most individuals who subscribe for the 
so-called scholarship certificate issued by the respondent Blackstone- 
Sprague School, Inc., have no intention or desire to pursue a course 
in short-story writing, but purchase same in order to receive the prom- 
ised degree. 

Par. 10. The foregoing acts and practices used by respondents in 
connection with the offering for sale of said courses of study and in- 
struction have had, and now have, the tendency and capacity to mislead 
purchasers and prospective purchasers thereof into the erroneous and 
mistaken belief that such representations, as herein alleged, are true, 
and to induce them to purchase such courses of study and instruction 
and degrees granted in connection therewith. 

Par. 11. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 15, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that act. After the filing by respondent, E. Stanley Gerig, 
of his answer to the complaint (no answer having been filed by the 
other respondents) , testimony and other evidence in support of and in 
opposition to the complaint were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for 
final consideration by the Commission upon the complaint, answer of 
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respondent, E. Stanley Gerig, testimony, and other evidence, recom- 
mended decision of the trial examiner, and exceptions thereto, and 
briefs in support of and in opposition to the complaint (oral argument 
not having been requested) ; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Blackstone College of Law, Inc., is a 
corporation organized, existing, and doing business under and by vir- 
tue of the laws of the State of Illinois, with its office and principal 
place of business now located at 225 North Michigan Avenue, Chicago, 
Ill. The corporation is, and for a number of years last past, has been 
engaged in the sale and distribution of courses of study and instruc- 
tion in law which are pursued by correspondence through the medium 
of the United States mails. The corporation also trades under the 
name Blackstone-Sprague School, Inc., being engaged in the sale 
and distribution, under this name, of courses of study and instruction 
in short story writing. While Blackstone-Sprague School, Inc., was 
referred to in the complaint as a corporation, this was erroneous, the 
school being merely a department or division of Blackstone College of 
Law, Inc. 

Respondent, Harold R. Lister (referred to in the complaint as 
Harold L. Lister), is president and treasurer of the respondent corpo- 
ration and formulates its policies and directs and controls its practices. 

Respondent, E. Stanley Gerig, first became connected with the 
respondent corporation in 1941, severing his connection about 2 years 
later. While he had the title of vice president and secretary, he had 
little to do with the policies or management of the corporation, his 
duties being largely of a clerical nature. In the circumstances the 
Commission is of the view that the complaint should be dismissed as 
to this respondent, and the term respondents, as used hereinafter, will 
therefore include only respondents, Blackstone College of Law, Inc., 
and Harold R. Lister. 

Par. 2. Respondent, Blackstone College of Law, Inc., causes and has 
caused its courses of study and instruction, when sold, to be trans- 
ported from its place of business in the State of Illinois to purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. The corporation maintains and at all times 
mentioned herein has maintained a course of trade in its courses of 
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study and instruction in commerce among and between various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing the purchase of its courses of study and instruction, the 
corporation distributes among prospective students various circulars, 
form letters, and other advertising material purporting to describe 
the school and its courses of study and instruction. Among and typi- 
cal of the representations made in such advertising material are the 
following: 

For more than half a century this organization has specialized exclusively in 
teaching law to students ali over the world through the extension method. Our 
text writers and faculty excel in numbers and brilliance those of any other 
law school, resident or nonresident (Comm. Ex. 1-A). 

The instruction plan is thorough, yet easy to follow. It is a combination of 
text reading and study of leading illustrative cases—the method used in all 
schools given a Class “A” rating by the American Association of Law Schools, 
The Blackstone College of Law is the only nonresident school using this method 
(Comm. Ex. 1-A). 

The Blackstone Legal Training Course combines text reading with the study 
of Leading Illustrative Cases—recognized as the best and most thorough law 
instruction plan yet devised. The American Association of Law Schools does 
not give an ‘‘A” rating to schools which teach by text alone. Class “A’’ resident 
law schools use the Case Method supplemented by class lectures and text reading. 
This approximates the Blackstone plan. The Blackstone College of Law is the 
only nonresident law school using this standard method (Comm. Hx. 1-G). 

The Blackstone Legal Training Course and Service covers 60 different law 
subjects—20 more than offered by any other nonresident law school. These 
are the same type of subjects taught in such leading university law schools as 
Harvard, Yale, Columbia, Michigan, Northwestern, Chicago, Iowa, and California. 
The principal difference is that the student, to study the Blackstone Course, 
does not have to leave his business and his home (Comm. Ex, 1-G). 

Par. 4. Through the use of these representations and others of simi- 
lar import respondent, Blackstone College of Law, Inc., has repre- 
sented, directly or by implication, that it is a large law school with a 
faculty of many well-known and scholarly instructors; that its meth- 
ods of teaching and courses of instruction are comparable with those 
used by the leading resident law schools; and that it is a recognized 
and standard law school which has been given an A rating by the 
Association of American Law Schools. 

Par. 5. The Commission finds from the evidence that these repre- 
sentations were erroneous and misleading. Actually, the school is 
operated from an office comprising four rooms and a stock room. 
There are some four employees, who handle the clerical work. The 
faculty consists of two practicing attorneys in Chicago who devote only 
a portion of their time to the school, their duties consisting of grading 
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the papers or lessons sent in by the students. Neither respondent, 
Harold R. Lister, nor respondent, E. Stanley Gerig, is a lawyer. All 
of the work is by correspondence, there being no resident students. 
Neither the teaching methods nor the courses of instructions are com- 
parable with those used by leading resident law schools. The school 
is not a standard or recognized law school and has never been approved 
or given any rating of any kind by the Association of American Law 


Schools. ‘tol 
Par. 6. A further practice of the school has been the institution 


and use of a so-called emergency graduation plan, this plan having 
been adopted shortly after the entrance of the United States into the 
late war. In carrying out the plan the school sent form letters to 
many persons who had at some time in the past enrolled as students 
but who had not, according to the school’s records, completed the 
courses of study. In these letters the former students were offered 
a degree if they would certify that they had in fact completed the 
courses of study and would pay a designated amount of money. One 
of these form letters, which is fairly typical of the material used, was 
dated February 2, 1942, and read as follows: 


Dear SrupEnT: If, as the experts tell us, the United States is in for a long 
war, then you may be absolutely sure that soon YOU will be called upon to take 
YOUR place in the Victory effort. Maybe you will be nominated for a com- 
mission in the Army or the Navy or maybe you will be called to an important 
place in the industrial world. 

BH READY WHEN THAT CALL COMES! Make sure NOW that your edu- 
cational credentials are complete. Your educational credits will play a tre 
mendous part in qualifying you for the best possible position. Do you need 
evidence of this? Then read in the accompanying folder what some of your 
fellow Blackstone students have to say; students and graduates who have their 
diplomas to show and who are now playing an important part in the Victory 
program. 

Is it still possible to qualify for that all important LL. B. diploma, you ask. 
YES—AND AT ONCE. All the leading educational institutions of the country 
have adopted plans to speed graduation and here is our HMERGENCY GRADU- 
ATION PLAN: You have some law credits here at the College now and if you 
ean certify that you have actually studied the balance of the Course, we can 
grant you enough additional credits on that certification to allow you to GRAD- 
UATE AT ONCE. If there are any subjects you have not yet studied you can 
do this work during the next two or three days and still have time enough to 
get your certification to Us. 

The Certification Form is enclosed. Sign and send to us as quickly as pos- 
sible. We will check it immediately and will then send you a letter stating 
that you have been awarded the degree of Bachelor of Laws. This will be 
followed a few days thereafter by the strikingly handsome LL. B. diploma itself. 

In view of the fact that your student privileges (as per previous notice to 
you) have long since lapsed, we shall expect you to defray the modest cost of 
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this EMERGENCY GRADUATION PLAN. The figure is $11.50. Remit with 
the application. 

If these were normal times we would insist that you actually complete the 
balance of your written work before allowing you to graduate. But we are at 
war and you need your LL. B. degree NOW to enable you to take your rightful 
place in the Victory effort. Time is of the essence. This offer cannot be made 
again and we must insist, therefore, that your reply and remittance reach us 
not later than February 28, 1942; SOONER IF POSSIBLE. Use the Air Mail, 
if necessary, but make sure that your application gets here in plenty of time 
(Comm. Ex. 8). 


Many of the persons addressed executed the certificate, remitted 
the prescribed amount, and received the degree. Many of these 
persons had not in fact completed the courses of study and some had 
no contact with the school for a number of years, having apparently 
abandoned their studies. 

In addition to the degree of bachelor of laws, the school also offered, 
but on different terms, the degrees of master of laws and juris doctor. 
One of the form letters used in connection with the master of laws de- 
gree read as follows: 


Deak ALUMNUS: Here is the MOST STARTLING announcement we have ever 
made to our alumni: A new division has just been added to our Post Graduate 
Department which will enable registrants to qualify for one of the most highly 
prized degrees in the legal field: the degree of 


MASTER OF LAWS, LL. M. 


Registration is limited to those who have the LL. B. degree, or a degree of 
comparable value, and to attorneys at law. 

PRESCRIBED WORK: The work assigned in this new Post Graduate Divi- 
sion is rather novel. You will be given a problem involving a breach of written 
contract in which the aggrieved party is planning to file suit. All details of the 
contract and of the breach will be provided. Acting as the attorney for the 
plaintiff, you will then prepare the Bill of Complaint to be filed in court. The 
other party to the contract, however, feels that he has a valid defense, the full 
details of which will be set forth. So, after preparing the Bill of Complaint you 
will then switch positions, act as attorney for the defendant, and prepare his 
Answer. 

We will provide you with the necessary blank legal forms although you will 
be at liberty to furnish your own if you wish, following the forms used in your 
own State. References will be given to sections of your Modern American Law 
texts to study and forms therein to follow. These forms, when completed, are 
then to be submitted to us for correction and grading after which you will receive 
your letter of graduation, containing the grade, and this will be followed shortly 
thereafter by the strikingly handsome Master of Laws diploma itself, a most 
impressive document. } 

The FIRST Class, which will be known as the CHARTER CLASS, will open 
on Monday, June 8th, 1942. Registration must reach us not later than that 
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date. The membership will be limited so that it will be necessary for you to act 
at once. 

Members of the CHARTER CLASS will be entered at an absurdly low fee; 
only $22.50. This can be paid $7.50 with the application, balance at $5.00 
a month, or take advantage of the cash discount by sending in $19.75 in full 
with registration. The fee for subsequent classes will be $41.00. 

Applications will be accepted in the order of receipt and when the class limit 
has been reached, further applications will be declined at this price. Join the 
CHARTER CLASS by sending in your application IMMEDIATELY. Today, as 
never before, you need every possible educational qualification in order to take 
your rightful place in the war effort. So don’t let this heaven-sent opportunity 
pass. Use the Air Mail, if necessary, but make sure your application GETS 
HERE ON TIME (Comm. Ex. 7—A). 


A further practice of the school was the conferring of the honorary 
degree of doctor of laws. In this activity the school utilized, in ad- 
dition to its own name, the name Blackstone-Sprague School, Inc. 
The carrying out of the plan involved the issuance, under the name 
of the latter school, and for a consideration of $41 in cash or $49 pay- 
able in installments, of a scholarship certificate entitling the holder 
to a course of instruction in short story writing. The certificate also 
entitled the holder to a doctor of laws degree from the law school, 
the degree to be awarded in “recognition” of the holder’s “contri- 
bution to the cause of adult home-study education.” The application 
for the certificate and degree read in part as follows: 


APPLICATION FOR SCHOLARSHIP CERTIFICATE AND THE LL. D. 
DEGREE 


BLACKSTONE COLLEGE OF Law, 
307 North Michigan Aveyue, Chicago, Il. 

Gentlemen :—Please accept my subscription for one negotiable $67 Scholar- 
ship Certificate issued by your affiliated organization, the Blackstone-Sprague 
School, and exchangeable at. any time for a fully paid Short Story Course en- 
rollment. I agree to pay therefor as follows: 

Check one $41.00 in full herewith, or 
$49.00—$4.00 herewith, balance at $5.00 per month until fully 
paid. 

It is understood and agreed that as soon as this subscription is paid in full, you 
are to award me, in recognition of my contribution to the cause of adult home- 
study education, the degree of DOCTOR OF LAWS and you are to provide me 
with the appropriate diploma with my name engrossed thereon as follows: 
(Comm. Hx. 9-A). 


Par. 7. From the foregoing statement of facts it is clear that re- 
spondent school made no serious effort to establish or maintain genu- 
ine scholastic standards or requirements. No reputable institution of 
learning would consider the indiscriminate awarding of degrees upon 
the basis of a mere statement or certificate by an individual that he 
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had completed the course of study. The method followed in the 
awarding of the honorary degree of doctor of laws obviously was a 
mere sham, devised by respondents solely for the purpose of col- 
lecting the stipulated monetary consideration. Respondents’ prac- 
tices constituted little less than the outright sale of purported aca- 
demic degrees. : 

An academic degree connotes scholarship and intellectual achieve- 
ment. At the very least the conferring of a degree implies that the 
recipient has seriously pursued and has completed certain prescribed 
courses of instruction under competent supervision. An honorary 
degree implies outstanding achievement either in the academic field or 
in some other field of worthy endeavor. The granting by respondents 
of purported degrees in the manner herein described constitutes an 
imposition and fraud upon the public and upon the Nation’s educa- 
tional system. The practice is also manifestly unfair to legitimate 
holders of genuine academic degrees and to students seriously under- 
taking to obtain such degrees. Moreover, the practice is unfair even 
to the recipients of respondents’ degrees. The conferring or grant- 
ing of such degrees constitutes within itself a representation by re- 
spondents that the degrees have academic value and are recognized 
in the educational field. Actually, the degrees are wholly without 
academic value. They would not be recognized by any reputable 
educational institution. 

Par. 8. The acts and practices of respondents as herein set forth, 
including the granting of purported academic degrees, have the ten- 
dency and capacity to mislead and deceive a substantial portion of the 
public with respect to respondent school and its courses of instruction 
and with respect to the purported degrees conferred by respondents, 
and the tendency and capacity to cause a substantial portion of the 
public to purchase respondents’ courses of study and instruction and 
purported degrees as a result of the erroneous and mistaken belief so 
engendered. 

CONCLUSION 


The acts and practices of respondent as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
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E. Stanley Gerig (no answer having been filed by the other respond- 
ents), testimony, and other evidence introduced before a trial examiner 
of the Commission theretofore duly designated by it, recommended 
decision of the trial examiner and exceptions thereto, and briefs in 
support of and in opposition to the complaint (oral argument not hav- 
ing been requested) ; and the Commission having made its findings as 
to the facts and its conclusion that certain of the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Blackstone College of Law, Inc., a 
corporation trading under its own name and also under the name 
Blackstone-Sprague School, Inc., and its officers, and respondent, Har- 
old R. Lister, individually and as an officer of said corporation, and 
said respondents’ agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of courses of study and in- 
struction, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondent, Black- 
stone College of Law, Inc., is a large law school or that it has a faculty 
of many well known and scholarly instructors. 

2. Representing, directly or by implication, that the methods of 
teaching or courses of instruction used by said Blackstone College of 
Law, Inc., are comparable with those used by leading resident law 
schools. 

3. Representing, directly or by implication, that said Blackstone 
College of Law, Inc., is a recognized or standard law school, or that 
it has been approved or given any rating by the Association of 
American Law Schools. 

4. Issuing diplomas or degrees (other than so-called honorary de- 
grees) unless the recipients have in fact completed satisfactorily a 
regularly prescribed course of study under competent supervision. 

5. Conferring or granting so-called honorary degrees where the sole 
or primary basis for such action is the payment by the recipient of a 
monetary consideration. 

It ts further ordered, That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 

Lt is further ordered, That the complaint herein be, and it hereby 
is, dismissed as to respondent E. Stanley Gerig. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4900. Complaint, Feb. 5, 1943—Decision, Apr. 18, 1948 


In a proceeding in which a trade association, its corporate member manufac- 
turers, and various individuals as officers thereof and members of its differ- 
ent committees and groups, were charged with various concerted acts and 
agreements in restraint of trade and competition, including agreements 
through provisions in their code and standard terms of sale relating to such 
matters as the specification of terms and conditions of sale, a prohibition 
against certain service guarantees, definitions of various classes of cus- 
tomers, and a contract provision requiring resale-price maintenance, and in 
which it appeared that, while there had been no further statement of 
said agreements since the return of an indictment against the association 
and some of its members by the Department of Justice, there was no decree 
or order which forbade the resumption thereof, it was recognized that since 
the corporate members for a period of many years had entered into and main- 
tained agreements of such character, there was a probability of like collec- 
tive action in the absence of a definite prohibition against it. 


As respects the inclusion, through concert of action of one form or another, of 
provisions in a code of a trade association and in standard terms of sale 
thereof, relating to such matters as the specification of terms and conditions 
of sale, a prohibition against certain service guarantees, definitions of 
various classes of customers, and a contract provision requiring resale-price 
maintenance; while consideration was given to the fact that most of the 
provisions in said code and standard terms of sale had included terms and 
conditions of sale used in the industry over a period of years, the Commis- 
sion was of the opinion that such fact did not justify respondents in the 
proceeding concerned in agreeing to formulate or adopt specific terms and 
conditions, or definitions of classes of customers, to be used by all of them 
in making their quotations and sales. 


Where a trade association of manufacturers of refractory products, said manu- 
facturers, and certain individuals associated therewith, as hereinafter 
set out ; namely— 

I. Said association, which was incorporated on or about April 14, 1925, 
by fourteen concerns, together with representatives of other manufacturers 
and sellers of refractory products, used in furnaces and other devices pro- 
ducing heat of sufficient intensity to melt or soften ordinary metals or 
ceramic materials, and consumed by the iron and steel industry largely, 
and also to a large, but lesser extent by the glass, copper-smelting, cement, 
and wood-pulp industries ; and which— 

(1) Carried on and developed various practices and policies of a prior 
unincorporated trade association, which, in existence from about March 5, 
1918, until April 29, 1925, had many of the same members and functioned 


in the same manner. 
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(2) Thereafter acquired as members numerous other manufacturers and 
sellers of aforesaid products. 

(3) Funectioned not only through acts of its individual members, but 
also through a board of directors, and its officers and the officials of its 
numerous committees, such as classification, code of ethics, etc. 

(4) The affairs and policies of which were controlled by the corporate 
manufacturers, who more particularly controlled its special or classification 
committee, maintained to formulate specific extra charges and quantity 
discounts applicable to special shapes of fire brick. 

II. Some 37 corporate member manufacturers and sellers of refractories 
and refractory products, who produced and sold in excess of 75 percent 
of the domestic output of such products (amounting to between $60,000,000 
and $100,000,000 annually), were joined individually and as a class as 
representative of all members, and were in competition with one another in 
so far as it was not restrained or destroyed by the acts and practices below 
set forth; and 

III. Seven individuals, who had served as officials or ageats of one or 
more of the corporate members or of said association or institute, and rep- 
resented the same in relationships with representatives of other corporate 
luembers and other sellers of such products, and were joined as fairly 
representative of the numerous individuals who had so served as directors, 
officers, ete., of committees and divisional and geographical groups— 


Acting with full knowledge of the activities of said Institute and of its committees, 


and of the preparation and adoption of classifications, schedules of extra 
charges, standard terms of sale, freight rate factors, the freight equaliza- 
tion, and zone systems, and the code of ethics and fair trade practices, as 
discussed in meetings of the Institute and set out in bulletins sent to all 
members, as hereinbelow indicated; and acting in concert, combination, 
and understanding with one another— 


(a) Formulated, devised, and recommended to each of the corporate member 


(b) 


manufacturers specific extra charges and quantity discount applicable to 
the various numerous special shapes of fire brick, and special discounts 
applicable to refractory products, for the use of said member manufacturers, 
through the instrumentality of their classification committee (or otherwise), 
under a procedure whereby specific extra charges, as first agreed on by the 
committee and recommended to and approved by the board as finished revi- 
sions and recommended by the latter, were approved and adopted at a subse- 
quent general meeting of the association, and followed thereafter by each of 
the corporate member manufacturers; 

Hxpanded and supplemented thereby through their said committee the plan 
of percentage extra charges which (1) discontinued the manufacturers’ 
pre-1913 practice of selling their brick in various shapes and sizes at prices 
roughly proportional to weight, and basing price of special shapes on that of 
the price per thousand of the 9-inch straight brick (along with adjustment 
for relative volume) ; and which (2) included or was built on a 1914 classi- 
fication—following the recommendation of the committee on standardiza- 
tion—of shapes and sizes other than the 9-inch straight and the ‘“9-inch 
series,” and under which all other shapes were thereafter priced not only with 
adjustment for weight, but also with the addition of an extra charge, 
depending upon the class assigned thereto; and (8) included a price list 
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of about 40,000 “rectangular shapes” and lists of many other special shapes 
and sizes (for each of which there was proposed and recommended an extra 
charge in terms of a percentage variation from a base price), as developed 
from 1914 to 1920 by the committee on classification, and from 1920 to 1925 
by a “classification engineer,” and which was made use of and continued 
generally in use by the then and other members as revised from time to time; 
and 

Revised also from time to time a similar plan which in 1921 had been carried 
over into the classification of silica brick ; 


With the result that said original plan, with its various revisions, which in no 


ease exactly reflected the actual cost differentials between the various 
groups of shapes made by any one manufacturer, and which in later revi- 
sions (except that of 1940 which, by reason of the 1941 indictment was never 
put into effect) contained instructions also for determining when a quantity 
discount would be offered on special shapes (together with a table showing 
the amount of such discounts expressed as a reduction in the “percentage 
extra’), was made more effective as a price fixing device; 


(d) Acting further through their said classification committee, made a separate 


classification for the many special and often unusually complex shapes of 
fire brick designed by and sold to the “arch and wall companies’—sellers of 
a service consisting of the design of furnace linings and the purchase of the 
refractories therefor—and, in preparing said classification and later revisions, 
exchanged statistical and other information concerning the sales to each 
arch and wall company, assigned a separate percentage extra in the resulting 
classification to each of the principal shapes and sizes designed by and sold to 
each of said companies, and, as new shapes were designed from time to 
time, asked the association to assign a percentage extra thereto to manu- 
facturer members who had received orders for the shapes concerned, together 
with a specification in the classification of the occasions on which the manu- 
facturers were to charge for the cost of the molds; and,. 


Where each of said corporate member manufacturers— 


(€) 


(f) 


Became a party to a prior and expanding agreement among the corporate 
manufacturer members who in 1913 belonged to the former association, 
to fix a material portion of the purchase price of such special shapes, and 
to quote and sell them at such percentage additions over the base price of 
the 9-inch straight brick, and at such quantity discounts, as had been 
from time to time compiled and established for and recommended to them 
by said Committee; 

In furtherance of such agreement, received from the association or ex- 
changed directly or through the association, at some time other than in 
the NRA: period, and between 1925 and 1941, information concerning the 
percentage additions and mold costs to be charged to certain named cus- 
tomers, and made use thereof in making sales ; and 


Where said classification committee, in furtherance of such agreement— 


(9) 


(h) 


Exchanged statistical and other information which revealed the production 
of specific manufacturers and, on occasion, the total purchases of and 
prices paid by specific purchasers; and 

Following the 1937 revision of the classification for fire clay brick and 
the 1936 revision of that for silica fire brick, both of which by 1939 had be- 
come somewhat obsolete due to increasing labor costs, in that an adjust- 
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ment of base prices could not adequately reflect the fact that such an in- 
erease has substantially more effect on the total cost of the complex special 
shapes than it does on the total cost of the base product—the 9-inch straight 
brick—began work on new revisions of both classifications, which culmi- 
nated in May 1940 with the “Ninth Edition” of both, and of which 236 copies 
were distributed to members of the committee and of the association for 
examination prior to consideration of the adoption of an effective date 
therefor; and ‘ 


Where said corporate member manufacturers— 


(7) 


In pursuing a common course of action in their simultaneous use of specific 
differentials, adopted by agreement for use in making up or announcing 
their price quotations, or for use in making their sales, acted in furtherance 
of and in continuation of the aforesaid agreements to fix prices and to 
otherwise restrain competition in the sale of refractories and refractory 
products; and 


Following a Sherman Act indictment on June 23, 1941, of the association and 


(5) 


some of its larger members and their officers (which charged agreement 
among defendants jointly to prepare and use the aforesaid classifications), 
entry of pleas of nolo contendere by all the defendants and imposition 
of fines, adoption of resolutions by the board of directors on July 10, 1941, 
discontinuing the classification committee, discontinuance of classification 
activities by the association, and its refusal of a number of requests for in- 
formation concerning percentage extras and for distribution of copies of 
said classifications— 

Continued, individually to use, in the absence of any decree or order pre- 
venting the resumption of classification activity by the association, the 1937 
revision of the fire clay brick classification and the 1936 revision of that of 
the silica brick, together with minor revisions made since June 10, 1941, 
whereby there was determined by them an important element in arriving 
at the prices of such products; and 


Where said association— 
(k) Approved (1) a uniform contract for agents in 1929, and printed and cir- 


(1) 


culated it to the industry, and (2) in 1938 adopted a “Code of Ethics and 
Fair Trade Practices,’ formulated by its “Dealer Code of Ethics Committee,” 
and recommended by its board of directors to the corporate member manu- 
facturers for their adoption and use, which contained provisions specifying 
terms and conditions of sale, amounts of dealer discounts, a prohibition 
against certain service guarantees, and definitions of a number of types 
of buyers, including “manufacturers’ agents,’ “dealer agents,” and “retail 
dealers” ; 

Circulated to its members, in 1939, a set of standard terms of sale, which 
aforesaid committee—discontinued, along with its activities, following the 
June 23, 1941, indictment by the Department of Justice—had prepared and 
which superseded some of the provisions in said code; and 


Where each of said corporate manufacturer members— 
(m) Agreed with one or more of the others to have said dealer code of ethics 


committee formulate and prepare for their use, specified terms and condi- 
tions of sale, prohibition against certain service guarantees, definitions 


of various classes of customers, and contract provision requiring resale 
price maintenance; and 
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Where said corporate member manufacturers of fire brick, in accordance with 


an agreement to maintain and use the delivered-price system below de- 
scribed as originally agreed upon by some as early as 1921, and to which 
all the others later became parties— 


(n) Sold said brick in accordance with a freight equalization, delivered-price 


system, under which, in arriving at the figures in their quoted published- 
price lists for said brick, or cerload quantities of fire-brick cement; it 
was provided that the quotations as made on a delivered basis and as 
quoted to any intending purchaser at destination should be the figures 
resulting from the use of a formula composed of an f. o. b. factory price 
quotation, plus whatever freight factor was necessary to equalize exactly 
the sum of a base price at certain specified basing points plus freight from 
one of such points, (but from which points said manufacturers did not, 
in most instances, make actual shipments to their customers) ; whereby 
each manufacturer was enabled to match exactly other manufacturers’ 
quoted prices through use by all of identical methods for computing trans- 
portation charges, on the basis of standardized calculations, standardized 
weights, and “volume equivalents”; facilitated by the use of classifications 
and supplemental bulletins prepared by the association for the making of 
such computations; and 


Where said association, its members, ete.— 


(0) 


Acting collectively through their traffic committee, from time to time met 
with representatives of the railroads and agreed with them to submit pro- 
posals to the Interstate Commerce Commission for increased rates which 
attempted to preserve and maintain existing differentials at destinations 
from ali shipping points; and 


Where all of said corporate member manufacturers and sellers of fire brick— 


(p) 


(q@) 


(r) 


Became parties, upon becoming members of said institute, to an agree- 
ment upon factors which materially affect both their freight equalization 
delivered-price system and the total price of fire brick to all purchasers 
on a delivered basis, and which was in effect as early as 1921 among some 
of said manufacturer members and other members of the prior association; 
Discussed with each other in meetings, correspondence and otherwise, spe- 
cific present and future base and delivered prices, and the occasional failure 
of one of them to abide by certain base or delivered prices, and from time 
to time since the end of the NRA period on May 27, 1935, directly exchanged 
and circulated, in the case of some of their number, between and among 
themselves their respective price lists on fire brick, and distributed informa- 
tion concerning current prices by furnishing them to the trade magazine 
Steel for publication therein ; 

Continued after the NRA period to file prices with the association as they 
had done with it as code authority and as some, as members of the prior 
association, had done as early as 1920 and 1921, both directly and through 
its publicity bureau; and filed with all of their fellow members price lists, 
which contained the basing-point prices on carload quantities of fire brick 
and fire-brick cement, and the delivered-price quotations within certain 
price zones on less than carload quantities of fire-brick cement, and which 
were circulated and distributed by the association to all corporate members 
and any other manufacturer of refractories requesting the same, and ex- 
change of which as a rule reflected the desire of the originator of the price 
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list to notify its competitors of the prices which it would thereafter quote; 
From time to time exchanged bids or price quotations to be submitted to 
specific customers, and filed or exchanged, directly or through the associa- 
tion, such intimate details of their business as the names of certain cus- 
tomers, the prices paid by each, and the terms and conditions upon which 
particular and individual sales had been or were to be made, and disclosed 


- thereby on many occasions a particular price by a particular corporate 


(t) 


member to a particular customer ; 

Following the announcement, at a meeting of a district group of the prior 
association, on January 11, 1921, by a member manufacturer, of a decrease 
of its base prices on fire brick, effective on January 15 following, reduced 
their base prices in the same amount and on said effective date, in the case 
of 17 out of 18 manufacturers who then reported their prices to the publicity 
bureau of the association; and, in the case of various corporate members, 
within 2 weeks after the announcement by 3 other members of a new lower- 
price list on all fire brick sold by them, and their issuance of lists contain- 
ing the same prices for comparable types and grades, issued new price lists 
and incorporated therein for their own products the new lower prices of 
said other 3 corporate members; and 


Where each of said corporate member manufacturers of fire brick— 
(uw) Agreed, on at least one occasion other than during the 1933-35 NRA 


period, with one or more other manufacturers of fire brick to fix prices of 
said product; to file, circulate and exchange current and future prices of 
fire brick between and among themselves directly or through the association 
or a trade publication; to exchange bids on quotations to be submitted by 
them on fire brick; to exchange intimate details of each other’s business 
whereby the particular sale of fire brick, the identity of the buyer and 
Seller, and the sale price was made known to each other; and to follow the 
leadership of a certain member or members in making changes in the price 
of said product; and 


Where members of the specialty division of said institute, which functioned not 


(v) 


only through representatives of its members, etc., but also through a board 
of directors, secretary, and various officials who composed its numerous 
committees, including that on ethics and fair trade practices, and through 
its geographical groups and subgroups; and for which were eligible manu- 
facturers of fire-brick cement and of “plastic” and “castable” refractories, 
or “specialties” (constituting about 10 percent of the total dollar sales and 
about 5 percent of the total tonnage sales of the refractories industry), and 
among whom there were thus included as members during its existence as 
a Separate division, some 16 of the corporate members of said institute— 
Frequently discussed prices of specialties at meetings, in correspondence, 
and otherwise, and, at a meeting of its executive committee in 1937 , agreed 
upon price schedules, which were exchanged between the members and were 
incorporated into price lists issued by them; 


(w) With intent and effect of fixing the delivered prices of less-than-carload 


lots of fire-brick cement and thereby eliminating price competition, agreed 
upon and quoted delivered prices for less-than-carload quantities thereof to 
all customers located within one of three geographical zones, in each one 


of which the delivered price quotations were identical for a specified 
quantity; 
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(£) Made use, in the case of said corporate members who no longer used said 
zone SyStem of selling fire brick in less-than-carload quantities, of the freight 
equalization delivered price basis, and, in the case of all, used said basis for 
quotations on the sales of said product, in carload quantities, since 1935 
at least; and, during the NRA period and until 1940, as respects most of the 
corporate member manufacturers of fire-brick cement, made use, though not 
at all tifnes, of county-zone freight rate schedules, which said specialties 
division had prepared for them and use of which was not inconsistent with 
the larger zone system above described; and 

Where said specialty division— 

(y) Assisted said corporate member manufacturers in matching their delivered- 
price quotations or delivered costs on fire-brick cement to any intending 
purchaser at a given destination; 

Use of which schedules had the effect of equalizing transportation costs on ship- 
ment of said product from any and all of said members’ plants located in 
a given geographical area to any given destination, without regard to the 
actual mileage involved; and 

Where all of said corporate member manufacturers of fire-brick cement— 

(2) Entered into an agreement in 1936 to fix the delivered price to any intending 
purchaser and continued the same without interruption, up to the filing, in 
June 1941, of the indictment before referred to; 

Effect of which understandings, agreements, combinations, and conspiracies and 
things done pursuant thereto and in furtherance thereof, as above set forth, 
was to unduly restrict, hinder, lessen, restrain, and suppress competition 
among said corporate member manufacturers in the sale of refractories 
and refractory products among the several states and in the District of 
Columbia, and to unduly restrict and restrain trade therein as aforesaid: 

Held, That such acts, practices, and methods, under the circumstances set forth, 
were all to the prejudice of the public and constituted unfair methods of 
competition in commerce and unfair acts and practices therein. 


As respects the exchange of price lists in said proceeding, while consideration was 
given to the fact that many respondents purchased certain grades or special 
shapes of refractories from other respondents in order to offer a full line 
or to fill out an order, and to the fact that some respondents are large 
buyers and consumers of refractories manufactured by other respondents, 
and that some respondents are sales agents for other respondents, most of 
the exchanges of price lists as shown by the record could not be so explained, 
and reflected the desire of the originator of the price list to notify its com- 
petitors of the prices which it would thereafter quote. 


In said proceeding in which it appeared that after the completion by the classi- 
fication committee of the association, in 1940, of new revisions of both the 
fire clay and silica fire brick classifications, but before said classifications 
had been made effective, that the institute and some of its larger members 
and their officers were indicted on June 23, 1941, for violation of the Sherman 
Act; that said indictment charged, among other things, an agreement among 
the defendants jointly to prepare and use the aforesaid classifications; that 
all entered pleas of nolo contendere and were fined ; that, at a meeting of the 
board of directors and members of the institute, on July 10, 1941, one of the 
resolutions adopted set forth that the classification committee was thereby 
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discontinued ; that up to the closing of the record in the proceeding, classi- 
fication activities had not been carried on by the institute and it had refused 
a number of requests for information concerning percentage extras and for 
distribution of copies of either the May 1940 or earlier revisions of the 
classifications concerned; that about 10,000 copies of the fire clay brick 
classification and 1,000 copies of the silica brick, both of the May 1940 
revision, were printed but ordered retained in storage, and Were there at 
the time of the complaint herein; that the president of the association, on 
April 27, 1942, stated that he was still hopeful that by action of OPA or 
other federal agency the industry would be permitted to use said books; that 
for most of the period from July 10, 1941, to the closing of the record, 
OPA did not permit the use of percentage extras higher than any which 
were in use by each company in March 1942; that up to September 19, 1946, 
each of the member manufacturers making fire brick continued to use the 
1937 revision of the classification and the 1936 revision of the silica brick 
classification, together with minor revisions made since June 10, 1941; that 
present use of said revisions of such classifications determined an important 
element in arriving at the present prices of products concerned; and that 
there was no decree or order which prevented the resumption of classification 
activity by the institute: 

The Commission concluded and was of the opinion that in the absence of an 
order in the proceeding concerned there was a probability that respondents 
would continue or renew the agreements, etc., and things done pursuant 
thereto and in furtherance thereof, as there involved, or enter into further 
understandings, ete., and do things pursuant to and in furtherance thereof 
with the identical effects as found in the proceeding in question. 


Before Mr. Webster Ballinger, trial examiner. 

Mr. Everette MacIntyre, Mr. V. W. Summers, Mr. Reuben J. Mar- 
tin, Mr. L. B. Creel, Jr, and Mr. Robert R. MaclIver for the Com- 
mission. 

Cahill, Gordon, Zachary & Reindel, of New York City, for Ameri- 
can Refractories Institute and W. J. Westphalen. 

Miller, Searl & Fitch, of Portsmouth, Ohio, for Aetna Fire Brick 
Co., The Davis Fire Brick Co., The Oak Hill Fire Brick & Coal Co., 
and The Pyro Clay Products Co. 

Sullivan & Cromwell, of New York City, for The Babcock & Wil- 
cox Co. 

Stradley, Ronon, Stevens & Young, of Philadelphia, Pa., for Bot- 
field Refractories Co. 

Mr. Aluin H. Nelson, of Chicago, Ill., for Chicago Fire Brick Co. 

Sidley, Austin, Burgess & Harper, of Chicago, Ill., for Chicago 
Retort & Fire Brick Co. and Illinois Clay Products Co. 

a Mr. John J. Dougherty, of Pittsburgh, Pa., for Climax Fire Brick 

0. 

Pershing, Bosworth, Dick & Dawson, of Denver, Colo., for The 
Denver Fire Clay Co. 
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Mr. Hugh A. Locke, of Birmingham, Ala., for Dixie Fire Brick 
Co., Inc. 

_ Mr. Henry Brouilette, of Los Angeles, Calif., for Emsco Refrac- 
tories Co. 

Pentz & Silberblatt, of Clearfield, Pa., for J. H. France Refrac- 
tories Co. 

Montgomery, McCracken, Walker & Rhoads, of Philadelphia, Pa., 
for General Refractories Co. 

Willson, Cunningham & McClellan, of St. Louis, Mo., for A. P. 
Green Fire Brick Co. 

Mr. James E. MacCloskey, Jr., of Pittsburgh, Pa., for Harbison- 
Walker Refractories Co. and W. B. Coullie. 

Mr. Howard Van Antwerp, Jr., of Ashland, Ky., for The Ironton 
Fire Brick Co. 

Davis, Polk, Wardwell, Sunderland & Kiendl, of New York City, 
for Johns-Manville Corp. 

Cobbs, Logan, Roos & Armstrong, of St. Louis, Mo., for Laclede- 
Christy Clay Products Co. 

Adams, Childs, McKaig & Lukens, of Philadelphia, Pa., for E. J. 
Lavino & Co. 

Ropke, Goldstein, Lampe & Roynter, of Louisville, Ky., for Louis- 
ville Fire Brick Works, Inc. 

Reed, Smith, Shaw & McClay, of Pittsburgh, Pa., for The McLain 
Fire Brick Co. 

Fry & Edwards, of Mexico, Mo., for Mexico Refractories Co. and 
Frank Piatt. 

Mooney, Hahn, Loeser, Keough & Freedheim, of Cleveland, Ohio, 
for North American Refractories Co., H. H. Hopwood, J. D. Ramsay 
and E. M. Weinfurtner. 

Gregory, Gilruth & Hunter, of Chicago, IL, for Plibrico Jointless 
Fire Brick Co. 

Mr. M. Harvey Smedley, of New York City, for Guigley Co., Inc. 

Embery, Outterson & Fuges, of Philadelphia, Pa., for Richard C. 
Remmey Son Co. 

Slabaugh, Guinther, Jeter & Pflueger, of Akron, Ohio, and Sand- 
ers, Gravelle, Whitlock & Howrey, of Washington, D. C., for The 
Robinson Clay Products Co. 

Hammack, McWilliams & Hammack, of Los Angeles, Calif., for 
St. Louis Fire Brick & Insulation Co. 

Frost & Jacobs, of Cincinnati, Ohio, for The Charles Taylor am 
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Prendergast & Prendergast, of Marshall, Tex., for Thermo Fire 
Brick Co. and Howard Hicks. 

Mr. Frank GC. Miller, and Campbell, Houck & Thomas, of Pitts- 
burgh, Pa., for Union Mining Co. 

Hill, Morgan & Farrer, of Los Angeles, Calif., for Vitrefrax Corp. 

Mr. T. M. Pierce and Mr. A. M. Menzi, of St. Louis, Mo., for Walsh 
Refractories Corp. 

Mr. Wallace Cooper, of St. Louis, Mo., for Wellsville Fire Brick 
Co. 

Waite, Schindel & Bayless, of Cincinnati, Ohio, for the Executors 
of the Estate of Arthur P. Taylor. 

Strong, Sullivan, Saylor & Ferguson, of Philadelphia, Pa., for 
R. P. Trump. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the parties named 
in the caption hereof, and more particularly described and referred 
to hereinafter as respondents, have violated the provisions of section 5 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 


NaAvrureE or CHARGES 


ParaGcrapH 1. The charges as hereinafter set forth are to the effect 
that the respondents have combined and conspired to lessen competi- 
tion and to restrain trade and commerce in the sale of refractories and 
refractory products, including nine-inch straight brick, special shapes, 
fire brick cement and high temperature mortars, in commerce, as “‘com- 
merce” is defined in the Federal Trade Commission Act; that respond- 
ents have been and are making effective such combination and con- 
spiracy through cooperative and collective action among themselves 
and with others; and that each respondent engaged in the manufac- 
ture and sale of refractories and refractory products, including 9-inch 
straight brick, special shapes, fire brick cement, and high temperature 
mortars, uses noncompetitive and unfair discriminatory methods and 
practices in furtherance of, and to make more effective, the objective 
of the said combination and conspiracy. 
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Par. 2. (1) Respondent, American Refractories Institute, some- 
times hereinafter referred to as institute, is a trade association organ- 
ized and existing as a corporation under and by virtue of the laws of 
the State of Pennsylvania, with offices in the Oliver Building, Pitts- 
burgh, Pa. Manufacturers and sellers of refractories and refractory 
products, listed and described in this paragraph, Nos. (2) to (40), in- 
clusive, are represented in the membership of the said institute. The 
membership of the said respondent institute constitutes a class so nu- 
merous and changing as to make it impracticable to specifically name 
each of them all parties respondent herein. The manufacturers and 
sellers of refractories and refractory products who are listed and de- 
scribed in this paragraph, Nos. (2) to (40), inclusive, are represented 
in the membership of said institute, they are fairly representative of 
its whole membership, and are named as respondents herein in their 
individual capacities, in the capacities in which they have been repre- 
sented, in the membership of said respondent, the American Refrac- 
tories Institute, and as representatives of all members of said respond- 
ent, American Refractories Institute, as a class, including those not 
herein specifically named, who are also made respondents herein. 
Such respondents will sometimes hereinafter be referred to collectively 
as the corporate respondents, each of which has throughout at least 
a substantial part of the period covered by this complaint collaborated 
with and joined up with others, including all of the corporate re- 
spondents herein, in the cooperative and collective action hereinafter 
alleged. Each such respondent has also knowingly committed acts, 
or employed methods, practices or policies, with the foreseeable effects 
and results of aiding, abetting, encouraging, and otherwise furthering 
the purposes and objectives of the unlawful combination and action 
taken pursuant thereto, as hereinafter alleged. They are more par- 
ticularly described as follows: (2) Respondent, Aetna Fire Brick Co., 
is an Ohio corporation with its office and principal place of business 
at Oak Hill, Ohio. (3) Respondent, The Babcock & Wilcox Co., 
is a New Jersey corporation with its office and principal place of 
business located at 85 Liberty Street, New York City. (4) Respond- 
ent, Botfield Refractories Co., is a Delaware corporation with its office 
and principal place of business located at Swanson and Clymer Streets, 
Philadelphia, Pa. (5) Respondent, Chicago Fire Brick Co., is an 
Illinois corporation with its office and principal place of business lo- 
cated at 1467 Elston Avenue, Chicago, Ill. (6) Respondent, Chicago 
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Retort & Fire Brick Co., is an Illinois corporation with its office and 
principal place of business located at 208 South La Salle Street, Chi- 
cago, Ill. (7) Respondent, Climax Fire Brick Co., is a Pennsylvania 
corporation with its office and principal place of business located at 
Climax, Pa. (8) Respondent, The Davis Fire Brick Co., is an Ohio 
corporation with its office and principal place of business located at 
Oak Hill, Ohio. (9) Respondent, The Denver Fire Clay Co., is a 
Colorado corporation with its office and principal place of business } § 
located at 2301 Blake Street, Denver, Colo. (10) Respondent, Dixie  })! 
Fire Brick Co., Inc., is a corporation, the place of whose incorporation 
is not known to the Commission, with its office and principal place 
of business located at 823 Woodward Building, Birmingham, Ala. 
(11) Respondent, Emsco Refractories Co., is a corporation, the place 
of whose incorporation is not known to the Commission, with its office 
and principal place of business located at 5601 South Boyle Avenue, 
Vernon, Calif., with its mail address given as P. O. Box 2313, Los 
Angeles, Calif. (12) Respondent, J. H. France Refractories Co., is 
a corporation, the place of whose incorporation is not known to the 
Commission, with its office and principal place of business located 
at Snow Shoe, Pa. (13) Respondent, General Refractories Co., is 
a Pennsylvania corporation with its office and principal place of busi- 
ness located at 1600 Real Estate Trust Building, Philadelphia, Pa. 
(14) Respondent, A. P. Green Fire Brick Co., is a Missouri corpora- 
tion with its office and principal place of business located at Mexico, 
Mo. (15) Respondent, Harbison-Walker Refractories Co., is a Penn- 
sylvania corporation with its office and principal place of business 
located at 1800 Farmers Bank Building, Pittsburgh, Pa. (16) Re- 
spondent, Illinois Clay Products Co., is a corporation, the place of 
whose incorporation is not known to the Commission, with its office 
and principal place of business located at Joliet, Ill. (17) Respond- 
ent, The Ironton Fire Brick Co., is an Ohio corporation with its office 
and principal place of business located at Ironton, Ohio. (18) Re- 
spondent, Johns-Manville Corp., is a New York corporation with ‘its 
office and principal place of business located at New York City. (19) 
Respondent, Laclede-Christy Clay Products Co., is a Missouri corpo- 
ration with its office and principal place of business located at 1711 
Ambassador Building, St. Louis, Mo. (20) Respondent, E. J. Lavino 
& Co., is a Delaware corporation with its office and principal place 
of business located at 1528 Walnut Street, Philadelphia, Pa. (21) 
Respondent, Louisville Fire Brick Works, Inc., is a Kentucky corpo- 
ration with its office and principal place of business located at Louis- 


AMERICAN REFRACTORIES INSTITUTE ET AL. 785. 
773 Complaint 


ville, Ky. (22) Respondent, The Massillon Refractories Co., is an 
Ohio corporation with its office and principal place of business located 
at Massillon, Ohio. (23) Respondent, The McLain Fire Brick Co., 
is a Delaware corporation with its office and principal place of busi- 
ness located at 1239 Gulf Building, Pittsburgh, Pa. (24) Respond- 
ent, Mexico Refractories Co., is a Missouri corporation with its office 
and principal place of business located at Mexico, Mo. (25) Re- 
spondent, National Refractory Co., is a corporation, the place of 
whose incorporation is not known to the Commission, with its prin- 
cipal office and place of business located at 3001 South Fife Street, 
Tacoma, Wash. (26) Respondent, North American Refractories Co., 
is a Delaware corporation with its office and principal place of busi- 
ness located at National City Bank Building, Cleveland, Ohio. (27) 
Respondent, The Oak Hill Fire Brick & Coal Co., is an Ohio corpo- 
ration with its office and principal place of business located at Oak 
Hill, Ohio. (28) Respondent, Plibrico Jointless Fire Brick Co., is 
an Illinois corporation with its office and principal place of business 
located at 1800 Kingsbury Street, Chicago, Ill. (29) Respondent, 
The Pyro Clay Products Co., is an Ohio corporation with its office and 
principal place of business located at Oak Hill, Ohio. (80) Respond- 
ent, Quigley Co., Inc., is a New York corporation with its office and 
principal place of business located at 56 West Forty-fifth Street, New 
York City. (81) Respondent, Richard C. Remmey Son Co., is a 
Pennsylvania corporation with its office and principal place of busi- 
ness located at Hedley Street and Delaware River, Philadelphia, Pa. 
(32) Respondent, The Robinson Clay Product Co., is a Maine cor- 
poration with its office and principal place of business located at 
1100 Second National Bank Building, Akron, Ohio. (33) Respond- 
ent, St. Louis Fire Brick & Insulation Co., is a corporation, the place 
of whose incorporation is not known to the Commission, with its 
office and principal place of business located at 3050 East Saluson 
Avenue, Huntington Park, Calif. (34) Respondent, The Charles 
Taylor Sons Co., is an Ohio corporation with its office and principal 
place of business located at 706 Burns Street, Cincinnati, Ohio. (35) 
Respondent, Thermo Fire Brick Co., is a corporation, the place of 
whose incorporation is not known to the Commission, with its office 
and principal place of business located at Sulphur Springs, Tex. 
(36) Respondent, Union Mining Co., is a Maryland corporation with 
its office and principal place of business located at Oliver Building, 
Pittsburgh, Pa. (87) Respondent, M. D. Valentine & Bro. Co., is 
a New Jersey corporation with its office and principal place of busi- 
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ness located at Woodbridge, N. J. (38) Respondent, Vitrefrax 
Corp., is a corporation, the place of whose incorporation is not known 
to the Commission, with its office and principal place of business lo- 
cated at 5050 Pacific Boulevard, Los Angeles, Calif. (89) Respondent, 
Walsh Refractories Corp., is a corporation, the place of whose incor- 
poration is not known to the Commission, with its office and principal 
place of business located at 4070 North First Street, St. Louis, Mo. 
(40) Respondent, Wellsville Fire Brick Co., is a Missouri corpora- 
tion with its office and principal place of business located at Wells- 
ville, Mo. 

The directors, officers, chairmen, and members of the various com- 
mittees, geographical groups, and divisional groups of respondent 
institute constitutes a class so numerous and changing as to make it 
impracticable to specifically name each of all such directors, officers, 
chairmen and members of committees, geographical groups and divi- 
sional groups parties respondent herein. Each of the individual 
respondents described and listed below in this paragraph, Nos. (41) to 
(49), inclusive, has throughout at least a substantial part of the total 
period covered by this complaint served as an official, or agent of one 
or more of the corporate respondents, or of respondent institute, and 
in such capacity represented the same in its relationships with repre- 
sentatives of other corporate respondents and other sellers of re- 
fractories and refractory products in cooperatively and collectively 
formulating and putting into action the methods, practices and policies 
alleged herein to be unlawful. Such individual respondents are 
fairly representative of the individuals who have served as directors, 
officers, chairmen and members of committees, and officials in the ~ 
geographical groups and divisional groups of respondent Institute, 
and are named as respondents herein in their individual capacities, 
in the capacities in which they have acted as a director, officer, agent 
or representative of respondent, American Refractories Institute, or 
as chairman, member, or representative of any of the committees, 
geographical groups or divisional groups of said respondent institute 
and as representatives of all members of said respondent, American 
Refractories Institute, and its directors, officers, committeemen, 
agents, and representatives, as a class, including those not herein 
‘specifically named, who are also made respondents herein. 

Whenever the Christian or given names of any of the individual 
respondents herein named are unknown to the Commission, said 


Christian or given names are indicated by initial letters, as shown 
below. 
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The aforesaid individual respondents are listed and identified as 
follows: (41) Respondent, J. J. Brooks, Jr., is an individual with his 
residence located at 617 South Linden Avenue, Pittsburgh, Pa. (42) 
Respondent, W. B. Coullie, is an individual with his office located at 
1800 Farmers Bank Building, Pittsburgh, Pa. (48) Respondent, 
H. H. Hopwood, is an individual with his office located at National 
City Bank Building, Cleveland, Ohio. (44) Respondent, Frank 
Piatt, is an individual with his office located at Mexico, Mo. (45) 
Respondent, J. D. Ramsay, is an individual with his office located at 
National City Bank Building, Cleveland, Ohio. (46) Respondent, 
C. P. Taylor, is an individual with his office located at 706 Burns 
Street, Cincinnati, Ohio. (47) Respondent, R. P. Trump, is an in- 
dividual with his office located at 1600 Real Estate Trust Building, 
Philadelphia, Pa. (48) Respondent, E. M. Weinfurtner, is an in- 
dividual with his office located at National City Bank Building, 
Cleveland, Ohio. (49) Respondent, W. J. Westphalen, is an individ- 
ual with his office located at 1872 Railway Exchange Building, St. 
Louis, Mo. 


DESCRIPTION OF THE INDUSTRY AND BUSINESS OF RESPONDENTS 


Par. 3. Each of the respondents listed and described in paragraph 
2, Nos. (2) to (40), inclusive, hereof, is a manufacturer of refractories 
and refractory products, including 9-inch straight brick, special 
shapes, fire brick, fire-brick cement and high-temperature mortars, 
as hereinafter defined. Materials for the production of refractories 
are mined and processed by the corporate respondents principally in 
the States of Pennsylvania, New Jersey, Ohio, Kentucky, Missouri, 
Indiana, Illinois, Maryland, Colorado, and California. They are, 
however, also mined and processed in other States. Refractories are 
important items in commerce, in that they are used, and must be used, 
in furnaces and other devices wherever heat is produced of sufficient 
intensity to melt or soften ordinary metals and ceramic materials. 
The iron and steel industry takes about 50 percent of the total annual 
production of refractories. Other large consumers are the glass in- 
dustry, the copper-smelting industry, the cement industry and the 
wood-pulp industry. Refractory products and the cost of the same 
are directly important in the determination of the cost of steel and 
other items used in the War effort and in the costs incurred by home 
owners in preparing heating plants to use either coal or oil. 

Refractory brick and tile are made from fire clay, or from a rock 
of high silica content called “Ganister.” Fire clay, a natural mineral 
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earth, is usually found adjacent to seams of coal, and is mined either 
by the use of tunnels and shafts, or by the strip methods in open 
pits. Ganister is usually found near the surface, and is therefore 
more readily obtainable. The essential features of the various proc- 
esses by which such raw materials are converted into refractory prod- 
ucts are the crushing, grinding, and sorting of the raw material. 

In the manufacture of fire brick additional operations include the 
possible addition of water to bring the material to the proper con- 
sistency, the formation of the desired shape by the use of moulds, and 
finally the heating or “burning” of the raw brick or tile at such a 
temperature that a partial fusion of the raw materials takes place, and 
a so-called “ceramic bond” is produced. 

In the manufacture of fire-brick cement from the raw materials, 
the crushing, sorting, mixing, burning, and grinding of the raw 
materials are carried to the point of producing a fine powder which 
contains the essentials of the raw materials mixed in the proportion 
desired for bonding and heat-resisting qualities. 

The refractories industry in the United States includes more than 
100 manufacturers, the gross value of whose production amounts to 
between $60,000,000 and $75,000,000 annually. The corporate re- 
spondents herein produce, distribute, and sell in excess of 75 percent 
of the total annual volume of refractory products produced and sold 
in the United States. 

The corporate respondents in the course and conduct of their busi- 
ness have regularly sold and shipped, and do sell and ship, refractor- 
ries and refractory products, including 9-inch straight brick, special 
shapes, fire brick, fire-brick cement, and high-temperature mortars, 
to purchasers at points in the several States of the United States and 
the District of Columbia other than in the State of origin of the 
shipments in a regular current and flow of commerce. The term “com- 
merce” as hereinafter used means “commerce” as defined in the Fed- 
eral Trade Commission Act. 

Except for the adoption of the methods, practices and policies here- 
inafter described, said corporate respondents would be in active and 
substantial competition with each other, and others engaged in the 
refractories industry, in making and seeking to make sales of their 
products in commerce. 

Respondent, institute, though it is not engaged in commerce, is and 
has for many years last past engaged in cooperating as a cocon- 
spirator with the corporate respondents and the individual respond- 
ents named herein in carrying out their unlawful acts in commerce 
in the manner hereinafter set forth. 
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Par. 4. The terms “refractories” and “refractory products,” where- 
ever used or referred to in this.complaint, mean any material which 
has a high melting point, is capable of withstanding the action of 
fuels and furnace gases, and which is suitable for use as an inside 
lining of furnaces and other heating apparatus. 

The term “9-inch straight brick,” wherever used or referred to in 
this complaint, means the seated oe brick of the refractories in- 
dustry, the usual dimensions of which are approximately 9 by 414 
by 2% inches, said 9-inch straight brick being a refractory product, 
as herein defined. 

The term “special shapes,” wherever used or referred to in this 
complaint, means all forms and sizes of refractory brick or tile other 
than 9-inch straight brick, said special shapes being refractory prod- 
ucts, as herein defined. 

The term “fire brick,” wherever used or referred to in this complaint, 
means all forms and sizes of refractory brick or tile, said fire brick 
being refractory products as herein defined. 

The term “fire brick cement,” wherever used or referred to in this 
complaint, means refractory cement used in the production of mortar 
to withstand high temperatures, hereinafter called high temperature 
mortar, used in the bonding of fire brick and other refractory items 
in the lining of high-temperature furnaces. 

The term “base prices,” wherever used or referred to in this com- 
plaint, means the prices per thousand brick, not including freight, at 
which 9-inch straight brick of the various types and quantities are 
sold. 

The term “extra charges,” wherever used or referred to in this com- 
plaint, means the percentages of the base prices which are added to such 
base prices in computing the prices of special shapes. 


OFFENSES CHARGED 


Par. 5. Respondents named in the caption hereof and as listed and 
described in paragraph 2 hereof have cooperated in the maintenance of 
and do now cooperate in the maintenance and operation of an unlaw- 
ful combination (more fully hereinafter described in detail in the 
specifications of the purposes, acts and results accomplished pursuant 
thereto) between and among themselves and others not named herein 
as respondents, to hinder, frustrate, suppress and eliminate competi- 
tion in the manufacture; oaks and distribution of refractories and re- 

-fractory products, including 9-inch straight brick, special shapes, fire 
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brick, fire brick cement, and high temperature mortars in the course 
of the aforesaid commerce. 

The general purpose and result of the said combination have been 
and are now accomplished through cooperative and collective action 
in which respondents have engaged, continued and are now carrying 
out, the promotion of a common course of action, mutual agreement, 
understanding and conspiracy to employ and in the actual employ- 
ment of the acts, methods, systems, practices, and policies hereinafter 
described and set forth. Through such employment said combination 
is aided, abetted, encouraged and made more effective by participa- 
tion of each of the corporate respondents and each of the individual 
respondents therein through their separate but parallel and concur- 
rent employment and use of the acts, methods, systems, practices, and 
policies hereinafter set forth. 

Pursuant to, in furtherance of, and in order to effectuate the pur- 
poses and objectives of the aforesaid combination, respondents as a 
part of their said common course of action formulated, adopted, 
performed and put into effect, among others, the overt acts and used 
the methods, systems, practices and policies listed, described and set 
forth in the immediately succeeding subparagraphs numbered (1) to 
(29), inclusive, of this paragraph 5. 

(1) Respondents have mutually agreed to fix and maintain, and 
have collectively fixed and maintained prices at which refractories 
and refractory products are sold and offered for sale by the corporate 
respondents herein. 

(2) Respondents have mutually agreed to fix and maintain, and 
have collectively fixed and maintained base prices at which corporate 
respondents sell and offer for sale 9-inch straight brick and uniform 
extra charges added to such base prices at which corporate respondents 
sell and offer for sale special shapes and special sizes of refractory 
brick and tile. 

(3) A number of the corporate respondents herein; namely, Aetna 
Fire Brick Co., Chicago Retort & Fire Brick Co., Climax Fire Brick 
Co., The Davis Fire Brick Co., The Denver Fire Clay Co., A. P. 
Green Fire Brick Co., Harbison-Walker Refractories Co., The Ironton 
Fire Brick Co., E. J. Lavino & Co. (originally known as Lavino Re- 
fractories Co.), Louisville Fire Brick Works, Inc., The Massillon 
Refractories Co., The McLain Fire Brick Co., The Oak Hill Fire Brick 
& Coal Co., The Pyro Clay Products Co., The Robinson Clay Product 
Co., The Charles Taylor Sons Co., Union Mining Co., M. D. Valen- 
tine & Bro. Co., Walsh Refractories Corp., and Wellsville Fire Brick 
Co., and others engaged in the refractories industry being presently 


AMERICAN REFRACTORIES INSTITUTE ET AL. 791 
773 Complaint 


unknown to the Commission, joined and participated in an unlawful 
combination of collective and cooperative effort through the operation 
of their trade association, Refractories Manufacturers Association, 
an unincorporated voluntary association of manufacturers of refrac- 
tories and refractory products which was organized on or about March 
5, 1918, and continued until April 29, 1925. Said corporate respond- 
ents used said association throughout that period as an instrument or 
vehicle for their joint and cooperative purpose and action, and to con- 
tinue and make more effective conspiracies and practices theretofore 
engaged in, pursued and used collectively by a number of their group 
to raise, fix, determine, establish, and maintain arbitrary, artificial, 
and noncompetitive prices in the sale of refractories and refractory 
products in commerce. 

(4) The aforesaid Refractories Manufacturers Association func- 
tioned not only through the separate but parallel and concurrent ac- 
tions of its individual members, including a number of the corporate 
respondents herein and others, but also through a president, vice presi- 
dents, secretary, treasurer, and various officials who composed its 
numerous committees. Among such committees was a committee on 
standardization and a committee on classification. Among such offi- 
cials were various officials of organized geographical and product dis- 
trict groups and subgroups, including: (a) eastern Pennsylvania, 
New York, New Jersey, and New England group, (6) Pennsylvania- 
Maryland group, (¢) northern Ohio group, (d) southern Ohio-Ken- 
tucky group, (¢) Missouri-Illinois group, (f) Rocky Mountain group, 
and (g) Pacific coast group. 

(5) For substantial periods of time during the existence of the 
aforesaid Refractories Manufacturers Association the following 
served it in the capacities indicated: One Frederick W. Donahoe, de- 
ceased, served as its secretary. One Frank G. Valentine, president 
of respondent, M. D. Valentine & Bro. Co., served as its president. 
Respondent, J. E. Lewis, an official of Harbison-Walker Refractories 
Co., respondent, J. J. Brooks, Jr., official of respondent, Harbison- 
Walker Refractories Co., Charles H. Claiborne, an official of respond- 
ent, Union Mining Co., respondent, H. H. Hopwood, now an official of 
respondent, North American Refractories Co., one J. M. McKinly, de- 
ceased, who then was an official of Crescent Refractories Co., Curwens- 
ville, Pa., and who later was an official of respondent, North American 
Refractories Co., and other persons, represented the Refractories Man- 
ufaeturers Association as members of its executive committee, stand- 
ardization committee, classification committee, and in other capacities. 
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(6) The standardization committee of the said Refractories Manu- 
facturers Association as early as 1913 promulgated for and recom- 
mended to the members of the said association a classification of fire 
brick shapes and sizes other than those of the 9-inch series; for ex- 
ample, classes A, B, and C. Each classification comprised rectangular 
shapes and sizes falline within prescribed limitations of dimension 
and weight. Said Standardization Committee further recommended 
that “prices be computed” on a basis of cubic inches and to add “at 
least $6 up extra per thousand to the base price of all shapes weighing 
up to 100 pounds.” Subsequently, the recommendations thus made 
were at a meeting of the members of the said association ‘aPPTOY OS 
paragraph by paragraph—and adopted by the association.” 

(7) During the period 1914 to 1920 the classification committee of 
the said Refractories Manufacturers Association assumed and per- 
formed the function previously performed by the said standardization 
committee in promulgating for and recommending to the members of 
the said association extra charges to be made for each of a number 
of classes of special shapes and sizes of refractory brick and tile. 
During 1920 it, in turn, was replaced by a classification engineer, the 
aforesaid J. M. McKinly, who at their direction proceeded to co- 
operate with and assist those of the corporate respondents herein who 
were then members of the said Refractories Manufacturers Associa- 
tion by promulgating for and recommending to them extra charges 
to be made and which they did make on special shapes and special sizes 
of refractory brick and tile. The said J. M. McKinly actively en- 
gaged in the work of developing and classifying numerous so-called 
irregular shapes and sizes of refractory brick and tile and within 
5 years had completed his brick and tile price list of approximately. 
40,000 so-called rectangular shapes and lists of many other special 
shapes and sizes. For each such shape and size he prepared an “extra 
charge” in terms of a percentage variation from the base price being 
quoted and charged by the corporate respondents for 9-inch straight 
brick and tile. He recommended to the members of the said Refrac- 
tories Manufacturers Association and later to other corporate re- 
spondents herein that they adopt and use his said classification and 
percentage plan of “extra charges” for pricing special shapes and sizes 
of refractory tile and brick by adding them to said base prices for. 
9-inch straight refractory brick and tile. Pursuant to such recom- 
mendations of said J. M. McKinly and in cooperation and collective 
action with all other corporate respondents each of the corporate 
respondents herein adopted and used, has continued and does now use 
the aforesaid J. M. McKinly con and percentage plan of 
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“extra charges,” together with such revisions as were determined upon 
from time to time as a result of collective consideration, suggestion, 
and direction by said respondents. 

(8) On or about April 14, 1925, representatives of all the corporate 
respondents herein except respondent North American Refractories 
Co., together with representatives of other manufacturers and sellers 
of refractory products, created, organized, and caused to be incorpo- 
rated under the laws of the State of Pennsylvania respondent Amer- 
ican Refractories Institute to serve the corporate respondents as a 
trade association through their representatives, in the promotion of 
their mutual interests, and now use said institute as an instrument or 
vehicle for their joint cooperative purpose and action in hindering, 
frustrating, suppressing, and eliminating competition in price and 
otherwise in the sale and distribution of refractories and refractory 
products in commerce. Throughout the period since about 1929 re- 
spondent, North American Refractories Co., has been represented in 
the membership of respondent institute and has continuously engaged 
in cooperative and collective action with the other corporate respond- 
ents in using the said institute for their joint and cooperative purpose 
and action in hindering, frustrating, suppressing, and eliminating 
competition in the sale of refractories and refractory products in com- 
merce as aforesaid. 

(9) Respondent institute has, since its organization in 1925, func- 
tioned not only through the separate but parallel and concurrent action 
of its individual members, including representatives of the corporate 
respondents and others, but also through a board of directors, presi- 
dent, vice presidents, secretary-treasurer, and various officials who 
have composed its numerous committees, including an executive com- 
mittee, special committee, classification committee, steering commit- 
tee, traffic committee, and dealer-code of ethics committee. Respond- 
ent institute has also functioned through various officials of its organ- 
ized geographical and product divisions, district groups and sub- 
groups, including: (a) Pennsylvania district group; (6) Colorado, 
Montana, Wyoming, district group; (¢) Ohio, western Pennsylvania, 
West Virginia district group; (d) Texas district group; (e) Alabama, 
Virginia, Tennessee district group; (f) Kentucky district group; (9) 
New Jersey, New England, Maryland district group; (2) Missouri, 
Illinois. Indiana district group; (2) northern California district 
group; (7) southern California district group; (4%) Washington, 
Idaho district group; (7) ladle and hot top division; (m) basic 
refractories division; (7) silica refractories division; (0) plastic 
fire clay division; (p) specialty refractories division; (q) sleeves, 
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nozzle, and runner brick division; and (7) fire brick and tile division. 

(10) The manufacturers and sellers of refractories and refractory 
products, including corporate respondents, individual respondents, 
and their representatives, have organized between and among them- 
selves a “fire brick division” of the industry which functions not only 
through the separate but parallel and concurrent action of its individ- 
ual members, including representatives of corporate respondents and 
others, but also through various officials, members of committees and 
organizations of geographical groups and subgroups. Through such 
means and agents policies, plans and programs are promulgated, 
organized, and executed in hindrance, frustration, suppression and 
elimination of price competition in the sale of refractory brick and 
tile, including fire clay brick, $-inch straight brick, special shapes and 
sizes, In commerce. 

(11) The Specialty Refractories Division of the respondent insti- 
tute functions not only through the separate but parallel and concur- 
rent action of its individual members, including representatives of the 
corporate respondents and others, but also through a board of direc- 
tors, secretary, treasurer and various officials who compose its numer- 
ous committees, including an executive committee, special committee, 
classification committee, traffic committee, and dealer code of ethics 
committee. Said division also functions through various geographi- 
cal groups and subgroups thereof which promulgate, organize and 
execute policies, plans, and programs in the hindrance, frustration, sup- 
pression, and elimination of price competition in the sale of fire brick 
cement and high temperature mortars in commerce. 

(12) For substantial periods of time since the organization of re- 
spondent Institute the following served it either as officers, directors 
or as members of one or more of its various committees and district 
groups and divisions: John M. Baggott, J. E. Brinckerhoff, J. J. 
Brooks, Jr., W. B. Coullie, C. C. Edmunds, J. C. Evans, James 
Graham, A. P. Green, John L. Green, Floyd L. Greene, R. E. Griffith, 
R. A. Hitchins, Howard Hicks, H. H. Hopwood, O. L. Jones, J. E. 
Lewis, E. F. Myers, James A. Patterson, W. H. Peterson, Frank Piatt, 
Herbert B. Plunkett, J. D. Ramsay, J. T. Roberts, F. C. Sammons, 
W. A. S. Schaefer, Charles C. Small, R. R. Smith, C. P. Taylor, 
Drew M. Thorpe, R. P. Trump, E. M. Weinfurtner, W. J. Westphalen, 
and Raymond Willey. 

(13) The officers, board of directors, executive committee, and steer- 
ing committee of the respondent institute promulgated, organized, 
and executed the general policies, plans, and programs of the insti- 
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tute in hindering, frustrating, suppressing, and eliminating price com- 
petition as alleged herein. 

(14) Corporate respondents, directly and through individuals 
named as respondents herein, control the affairs and policies of re- 
spondent institute, and more particularly the membership, affairs and 
policies of the aforesaid special committee of respondent institute 
which has been maintained and operated by all respondents herein 
for the purpose of formulating, devising for and recommending to 
the corporate respondents uniform scales of extra charges applicable 
to special shapes and special sizes of refractory brick and tile, and 
uniform quantity discounts and special discounts applicable to all 
refractory products; and respondents from time to time cooperatively 
and collectively through said special committee and through other 
methods, ways and means have formulated, devised, and recom- 
mended to, and caused to be adopted and used by corporate respond- 
ents scales of uniform extra charges applicable to special shapes 
and special sizes of refractory brick and tile and uniform quantity 
discounts and special discounts applicable to all refractory products 
in their sale and distribution of such products in commerce. 

(15) Respondents have held meetings and discussed, and do now 
hold meetings from time to time and discuss, the occasional failure 
or refusal of some manufacturers and sellers of refractories and re- 
fractory products to abide by the uniform base prices, schedules of 
extra charges, and discounts formulated, adopted, and used as afore- 
said. During the course of such meetings and discussions respondents 
have agreed and are now parties to an agreement among themselves 
that collective efforts be made, and which are made, to induce offend- 
ing members of the industry to adhere to the uniform base prices, 
schedules of extras and discounts agreed upon, formulated, adopted 
and used as aforesaid by corporate respondents. 

(16) The classification committee of respondent institute has from 
time to time formulated, devised for and recommended to the corpo- 
rate respondents fire-clay brick classifications which they adopted and 
used as a part of their collective considerations and agreements on 
base prices for 9-inch straight brick and on extra charges for special 
shapes and special sizes of refractory brick and tile. For a substantial 
period of time respondent W. B. Coullie served corporate respondents 
as chairman of said classification committee in performing the work 
as aforesaid which previously had been performed in part for the cor- 
porate respondents by the aforesaid J. M. McKinly when he served 
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as classification engineer of the Refractories Manufacturers Associa- 
tion as hereinbefore set forth. 

(17) Respondent cooperatively and collectively through the traffic 
committee of respondent institute (which committee for a substantial 
period of time has operated under the chairmanship of respondent 
R. P. Trump) have formulated, devised, and prepared for and recom- 
mended to the corporate respondents certain common pricing factors 
which have been and are incorrectly designated as “freight rates” 
and which factors have been and are for the purpose and promote 
the result of enabling the respective corporate respondents to match 
their delivered price quotations or delivered costs as quoted by them 
to any intending purchaser at a given destination on any of the pred- 
ucts offered by them for sale in commerce. Corporate respondents 
have proceeded to use and do now use the common pricing factors so 
recommended to them as aforesaid by the said traffic committee, re- 
spondent R. P. Trump, and other of their common agents upon whom 
they have and do now depend for such recommendations and service. 

(18) For the purpose and with the result of assisting corporate 
respondents in the matching of their quotations of delivered costs 
and delivered prices, respondents have been taken collective action 
designed to and which has had the effect of equalizing transportation 
costs on shipments of refractories and refractory products from any 
and all of their plants located in a given general geographical area 
to any given destination although such plants are variously located 
with regard to such destination on a mileage basis. 

(19) The dealer-code of ethics committee (sometimes referred to 
by representatives of the corporate respondents as the reorganization 
committee) of respondent institute on or about June 13, 1938, formu- 
lated, devised, and prepared for the corporate respondents and recom- 
mended to them for their adoption and use a so-called code of ethics . 
and fair trade practices which provided for the fixing of specified 
terms of sale for refractories and refractory products, prohibitions 
against certain service guarantees, and the adoption of uniform busi- 
ness practices and terms designed to enforce and make more effective 
the aforesaid price-fixing agreements of the respondents. The plans 
and provisions thus recommended by the said dealer-code of ethics 
committee of respondent institute have resulted in and do now pro- 
mote a further lessening of competition and fixing prices in the sale 
of refractories and refractory products. 

(20) During the period of the National Industrial Recovery Act, 
1933-1935, the corporate respondents utilized and abused the priv- 
ileges afforded them under said act to further promote and establish 
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their price-fixing agreements, mutual understandings, common course 
of action, and cooperative effort to restrain trade and lessen competi- 
tion in the sale of refractories and refractory products in commerce. 

(21) Corporate respondents have reported to, filed with, and ex- 
changed between and among themselves directly and indirectly 
through respondent Institute and otherwise intimate details of each 
other’s business. Information thus filed and exchanged between 
and among said corporate respondents have included such details 
as the names of certain of their customers, the prices paid by each of 
such customers, the terms and conditions upon which particular and 
individual sales are made by particular corporate respondents, and 
the volume of business placed in particular instances with particular 
corporate respondents by its customers. 

(22) Corporate respondents have filed and exchanged their re- 
spective price lists between and among themselves directly and 
through respondent Institute. Said price lists contained the basing 
. point prices on carload quantities of fire brick cement and fire brick 
and the delivered price quotations for and within various price zones 
on less than carload quantities of fire brick cement, hereinafter de- 
scribed. 

(23) Corporate respendents, in cooperation with each other, have 
throughout several years last past, promulgated lists of base prices 
of refractories and refractory products after holding meetings and 
discussions among themselves and with others and have caused such 
lists to be anonymously announced and published to the general pub- 
lic as market: prices through the cooperation of various publishers 
of trade papers, including the publishers of the trade paper Steel. 

(24) Corporate respondents, by mutual agreement, have adopted 
and used and now use a price leadership plan whereby respondent, 
Harbison-Walker, and respondent, General, generally lead in the an- 
nouncement and publication of price increases and decreases on re- 
fractories and refractory products. Pursuant to and as a part of such 
price leadership “plan,” the price announcements and publications 
of respondent, Harbison-Walker, and respondent, General, are 
adopted and followed by other corporate respondents in their sale of 
refractories and refractory products in commerce. 

(25) Corporate respondents have concurrently adopted, main- 
tained, and used uniform definitions of various classes of purchasers 
of refractories and refractory products, so that corporate respondents 
all classify their respective customers in the same manner for pric- 
mg purposes; have concurrently fixed, established, and maintained 
standard differentials in prices between different classes of customers ; 
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and have concurrently adopted and maintained uniform contracts for 
the sale of refractories and refractory products. 

(26) Corporate respondents have mutually agreed to enter into and 
cooperatively enforce written “minimum resale price agreements” 
with their respective dealers and customers pursuant to and under 
which such dealers and customers are required to maintain in their 
resale of refractories and refractory products the resale prices pre- 
scribed and cooperatively and collectively determined and mutually 
agreed upon by corporate respondents in said resale price agreements. 

(27) Corporate respondents have attempted to keep up an appear- 
ance of genuine competition and have made false claims and deceived 
buyers regarding same in their submission of bids and price quota- 
tions to buyers of refractories and refractory products, while in real- 
ity they were acting collusively and collectively in an effort to frus- 
trate and suppress competition and honest rivalry between and among 
themselves. 

(28) Corporate respondents have agreed to adopt and have adopted © 
and maintained systems of delivered-price quotations and delivered 
costs designed to prevent and which do prevent reflection in such 
quotations or costs of any differences in costs of raw materials or 
freight from the corporate respondents’ respective places of manu- 
facture to the places of business of intending purchasers of refrac- 
tories and refractory products. Said systems deprive some of said 
purchasers of advantages in delivered costs which would otherwise ac- 
crue to them because of their proximity to the places of production. 

(29) Corporate respondents through cooperative and collective ac- 
tion have adopted ard used various price fixing formulae in making 
and announcing their price quotations and in such a way that the de- 
livered costs of their respective products to any purchaser are matched 
and made identical by all members, regardless of which one of them 
may supply any purchaser or user and regardless of which producing 
plant the goods are purchased and shipped from. Such results are 
obtained by said corporate respondents through their separate but 
parallel and concurrent employment and use of the pricing methods 
which for convenience here are referred to as the freight equalization 
pricing practice or system and the zone pricing practice or system 
and which are more fully and particularly described in paragraphs 
6, 7, and 8 hereof. 

Par. 6. Each corporate respondent in its offers to sell fire brick and 
fire-brick cement, for the purpose and with the result of making more 
effective the matching of its delivered price quotations with the de- 
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livered price quotations of the other corporate respondents and the 
consequent hindrance, frustration, suppression and elimination of price 
competition through the operation of the unlawful combination 
alleged in paragraph 5 hereof, with knowledge that each other cor- 
porate respondent concurrently does likewise, generally refrains from 
quoting f. o. b. its place of production or shipment prices that are in- 
dependent of and unrelated to a freight equalization pricing practice 
or system and to a zone pricing practice or system, which are more 
fully described and set forth in paragraphs 7 and 8 hereof. 

Each corporate respondent in its offers to sell fire brick and fire 
brick cement, for the purpose and with the result of making more ef- 
fective the matching of its delivered price quotations with the delivered 
price quotations of the other corporate respondents and the conse- 
quent hindrance, frustration, suppression and elimination of price 
competition through the operation of the unlawful combination al- 
leged in paragraph 5 hereof, and for the further purpose and with the 
effect of keeping other corporate respondents informed as to what 
its prices are to be and of matching its quotations of delivered prices 
or delivered costs with those of other corporate respondents as made 
to any intending purchaser, with knowledge that each other corporate 
respondent concurrently does likewise, uses the freight equalization 
pricing practice or system and the zone delivered pricing practice or 
system more fully described in paragraphs 7 and 8 hereof. Each 
corporate respondent thereby assists each other corporate respondent 
in maintaining a situation whereby purchasers are unable to find any 
difference or advantage in the delivered price or delivered cost quota- 
tions of one corporate respondent as against those of other corporate 
respondents. 

Par. 7. Respondents’ freight equalization delivered price practice 
or system.—Each corporate respondent, in arriving at the figures 
quoted in its published price lists relating to fire brick and to carload 
quantities of fire brick cement, provides that the delivered cost quoted 
to any intending purchaser or user at destination shall be the figure 
resulting from use of a formula composed of an f. 0. b. factory price 
quotation plus whatever freight factor is necessary to exactly equalize 
or match the sum of a base price at certain specified basing points 
plus freight from some one of such basing points to the buyer’s 
destination as announced by some one or more of the corporate respond- 
ents, with the result that all corporate respondents are enabled to 
match their quotations on fire brick and carload quantities of fire brick 
cement to any intending purchaser or user at his destination. 
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Said corporate respondents produce fire brick and carload quan- 
tities of fire brick cement and ship same to their respective customers 
from points other than the points used as the basing points from 
which freight is equalized and their quotations of delivered costs 
matched. 

Each corporate respondent, in its use of the aforesaid freight 
equalization delivered price practice or system, notwithstanding dif- 
ferences in the actual freight rates from its place of business and 
manufacture to the different locations of its different customers and 
lower rates applying to those nearby than to those more distantly 
located, habitually and systematically demands, charges, exacts, and 
receives as an inherent and necessary incident to the freight equaliza- 
tion practice of delivered price quotations substantially larger net 
amounts per unit of product from its customers located at or near its 
place of business and manufacture than from other customers located 
at greater distances. Such nearby customers are thereby required to 
pay more, and more distant customers to pay less, to the respective 
corporate respondents for fire brick and fire brick cement than would 
be the case were their price quotations determined by the forces of 
competition. 

Each corporate respondent, as aforesaid, uses said freight equali- 
zation pricing practice or system as a device by which it and other 
corporate respondents are aided not only in suppressing price com- 
petition, but incidentally in depriving their respective nearby cus- 
tomers of price advantages which otherwise the latter would naturally 
enjoy by reason of their proximity to the place of production. As a 
necessary and inherent incident to such pricing practices each cor- 
porate respondent discriminates against its nearby customers in favor 
of those more distantly located. 

Par. 8. Lespondent’s zone delivered pricing practice or system.— 
Each corporate respondent has adopted and now uses the practice of 
quoting an arbitrarily determined and noncompetitive delivered price 
to all customers located within a certain geographical “Zone” for less 
than carload quantities of fire brick cement, and in doing so has arbi- 
trarily divided the United States into three zones, as shown by the map 
immediately following: 
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The delivered price quotations made to any intending purchaser 
wherever located within zone 1 are identically the same for a specified 
quantity of fire brick cement in less than carload lots. The same is true 
with respect to delivered price quotations made to any intending 
eustomer wherever located within zone 2 except that the price thus 
quoted is somewhat higher than the price quoted to customers located 
within zone 1. The same is true with respect to the delivered price 
quotations made to any intending purchaser wherever located within 
zone 3 except that the prices thus quoted are higher than those quoted 
with zone 2 and on occasions are made only after inquiry is made 
of officials of the specialties division. 

The delivered price quotations thus made consist of a plant selling 
price plus an averaged freight rate factor. The averaged freight rate 
factor for each zone is a figure representing an average rate of 
freight from certain points within the zone involved, and designated 
by each corporate respondent as a “distribution point,” to certain 
arbitrarily selected points in the zone. In the case of zone 1, ware- 
house stocks are maintained by each of the corporate respondents in a 
number of cities which are recognized by each of the corporate re- 
spondents as major distributing centers. From such distributing cen- 
ters rather than from the producing points, the freight is computed 
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and averaged. This average is then taken and used as a pricing factor 
to be added to the plant selling price in calculating and computing 
the delivered price quotation to any customer located within the zone 
involved despite the fact that many such intending purchasers and 
users are located at or near the place of manufacture and shipment and 
other purchasers and users are located great distances away, and that 
many purchasers and users are not located at the aforesaid arbitrarily 
selected delivery points but at places taking different rates of freight 
from the distributing points; also despite the fact that the cost of ship- 
ping fire brick cement from its place of manufacture ranges from zero 
with respect to customers who take delivery at its place of manufacture 
to very substantial amounts which form a substantial part of the net 
prices realized from the delivered price quotations when sold to cus- 
tomers located at distances of 100 miles or more from the place of 
manufacture. 

Each corporate respondent uses the aforesaid zone delivered pricing 
practice or system in order that it and the other corporate respond- 
ents might match, and through its use they are enabled to and do 
match, the delivered cost as quoted by all of the other corporate 
respondents to any intending purchaser or user of fire brick cement 
at any destination at a given time. 

Each corporate respondent, through the use of the aforesaid zone 
delivered pricing practice or system, notwithstanding differences in the 
actual freight rates from its place of business and manufacture to the 
different locations of its different customers with lower rates applying 
to those nearby than to those more distantly located, habitually and 
systematically demands, charges, exacts and receives, as a necessary 
and inherent incident to the aforesaid zone delivering pricing practice 
or system, larger net sums and amounts for products of equal quality 
and quantity from its customers located at or near its place of busi- 
ness or manufacture than from customers located at greater distances. 
Such nearby customers are thereby required to pay more and the more 
distant customers to pay less to the respective corporate respondents 
for fire brick cement than would otherwise be the case if the forces of 
competition made and determined the price quotations of each such 
corporate respondent. 

Each corporate respondent, as aforesaid, uses said zone delivered 
pricing practice or system as a device by which it not only suppresses 
price competition and deprives its nearby customers of price ad- 
vantages which otherwise they would naturally enjoy by reason of 
their proximity to points of production, but as a necessary and inher- 
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ent incident of such use it discriminates against its nearby customers 
in favor of other customers more distantly located. 

Par. 9. The inherent and ‘necessary effects of the adoption and 
maintenance by the corporate respondents of the delivered-price sys- 
tems and practices described and alleged in paragraphs 6, 7, and 8 
herein include all and singularly the following, to wit: 

(1) They eliminate all price competition between corporate re- 
spondents in the sale of said refractories and refractory products in 
their respective markets and all competition naturally inherent in 
markets adjacent to several places of manufacturing and distribution 
of said products although far removed from each other. 

(2) They fix and control by concurrent and parallel action of all 
corporate respondents, an arbitrary and substantial portion of the 
total cost of the product to any and every purchaser upon a basis 
having no relation to differences in cost of production, in selling costs, 
in actual transportation cost, or in profits on particular sales. Such 
arbitrary result is accomplished notwithstanding substantial differ- 
ences in the delivered cost to the respective corporate respondents for 
raw materials shipped to them and for finished refractories and re- 
fractory products shipped by them to their respective customers. 

(3) They levy an additional financial burden in varying arbitrary 
sums upon a large number of purchasers from any and all respond- 
ents, for the sole purpose of reimbursing respondents for losses vol- 
untarily incurred on other sales in order to accomplish their unlawful 
purpose to destroy price competition in the sale of refractories and 
refractory products and to create for the corporate respondents a 
monopoly therein and thereof. 

(4) They constitute unfair and oppressive discrimination against 
the refractory purchasing public in large areas of the United States 
by depriving such purchasers of the advantage otherwise accruing 
to them from proximity of such purchasers to the factories of corpo- 
rate respondents and by compelling such purchasers to pay increases 
over what the net price of refractories and refractory products to such 
purchasers would have been if fixed by competition among respond- 
ents, such differences in net price approximating the advantages in 
freight rates enjoyed by such purchasers over purchasers remote from 
such factories; thus compelling such nearby purchasers to pay not 
only the actual freight rates on the products purchased by them re- 
spectively, but also in effect to pay portions of the cost of transporta- 
tion of such products.to other and more distant purchasers from such 
factories. 
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(5) They substantially lessen competition among corporate re- 
spondents in all parts. of the United States, each respondent member 
voluntarily and reciprocally surrendering and cancelling the inherent 
advantage it has over all competitors within the local market nearer 
freightwise to its factory than to the factory of a competitor, in con- 
sideration of a similar surrender and cancellation by other respondent 
members. 

(6) They contribute to unnecessary and undue enhancement of 
costs of materials used by industries directly engaged in producing 
supplies for use in the war effort of the United States. 

Par. 10. The combinations, agreements, and understandings of the 
respondents and the acts, practices, pricing methods, systems, devices, 
and policies as hereinbefore alleged, all and singularly, are unfair and 
to the prejudice of the public; deprive the public of the benefit of com- 
petition; promote discrimination against some buyers and users of 
refractories and refractory products; have a dangerous tendency and 
capacity to restrain unreasonably commerce in said products; have ac- 
tually hindered, frustrated, suppressed and eliminated competition in 
such products in commerce, and constitute unfair methods of competi- 
tion and unfair and deceptive acts and practices in commerce within the 
intent and meaning of section 5 of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, anp OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 5, 1948, issued and sub- 
sequently served its complaint in this proceeding on the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition and unfair and deceptive acts and practices in 
commerce in violation of the provisions of said Act. After the filing 
of respondents’ answers to said complaint, testimony and other evi- 
dence were introduced and certain stipulations of facts were made 
on the record before a trial examiner of the Commission theretofore 
duly designated by it, and such testimony and other evidence and 
stipulated facts were duly recorded and filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission upon said complaint, answers, testi- 
mony and other evidence, and stipulated facts, together with proposed 
findings as to the facts, conclusion, and order recommended by counsel 
supporting the complaint (the recommended decision of the trial 
examiner and other intervening procedure having been waived) ; and 
the Commission, having duly considered the matter and being now 
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fully advised in the premises, makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. (A) Respondent, American Refractories Institute 
(sometimes hereinafter referred to as institute), is a trade association 
organized and existing as a corporation under and by virtue of the 
laws of the State of Pennsylvania. Its office is presently located in 
the Railway Exchange Building, St. Louis, Mo. 

(B) 1. The respondents named in this subparagraph, and some- 
times hereinafter referred to collectively as “corporate respondents,” 
are manufacturers and sellers of refractories and refractory products. 
Except as otherwise specifically stated in this subparagraph, each of 
them is a member of respondent institute, the membership of which 
constitutes a class so numerous and changing as to make it imprac- 
ticable to specifically name every member as a party respondent. The 
corporate respondents named in this subparagraph are fairly repre- 
sentative of the whole membership of the institute and are named 
herein, as charged in the complaint, individually and as representatives 
of all members of said institute as a class, including those not spe- 
cifically named. 

2. Respondent, Aetna Fire Brick Co., is a corporation organized 
and existing under the laws of the State of Ohio, with its office and 
principal place of business at Oak Hill, Ohio. 

3. Respondent, The Babcock & Wilcox Co., is a corporation organ- 
ized and existing under the laws of the State of New Jersey, with its 
office and principal place of business at 85 Liberty Street, New York, 
NIX 

4. Respondent, Botfield Refractories Co., is a corporation organized 
and existing under the laws of the State of Delaware, with its office 
and principal place of business at Swanson and Clymer Streets, 
Philadelphia, Pa. 

5. Respondent, Chicago Fire Brick Co., is a corporation organized 
and existing under the laws of the State of Llinois, with its office 
and principal place of business at 1467 Elston Avenue, Chicago, Ill. 

6. Respondent, Chicago Retort & Fire Brick Co., is a corporation 
organized and existing under the laws of the State of Illinois, with 
its office and principal place of business at 208 South La Salle Street, 
Chicago, Ill. 

7. Respondent, Climax Fire Brick Co., is a corporation organized 
and existing under the laws of the State of Pennsylvania, with 
its office and principal place of business at Climax, Pa. 
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8. Respondent, The Davis Fire Brick Co., is a corporation organized 
and existing under the laws of the State of Ohio, with its office and 
principal place of business at Oak Hill, Ohio. 

9. Respondent, The Denver Fire Clay Co., is a corporation organ- 
ized and existing under the laws of the State of Delaware, with its 
office and principal place of business at 2301 Blake Street, Denver, 
Colo. . 

10. Respondent, Dixie Fire Brick Co., Inc. (the respondent named 
in the complaint as Dixie Fire Brick Co., Inc.), is a corporation 
organized and existing under the laws of the State of Alabama, with 
its office and principal place of business at 824 Woodward Build- 
ing, Birmingham, Ala. 

11. As to respondent, Emsco Refractories Co. (the respondent 
named in the complaint as Emsco Refractories Co.), the complaint 
in this proceeding was dismissed by order entered on August 7, 1946, 
for the reasons appearing in such order, and this company is not 
hereafter referred to in these findings. 

12. Respondent, J. H. France Refractories Co., is a corporation 
organized and existing under the laws of the State of Pennsylvania, 
with its office and principal place of business at Snow Shoe, Pa. 

13. Respondent, General Refractories Co., is a corporation organ- 
ized and existing under the laws of the State of Pennsylvania, with 
its office and principal place of business at 1600 Real Estate Trust 
Building, Philadelphia, Pa. 

14. Respondent, A. P. Green Fire Brick Co., is a corporation or- 
ganized and existing under the laws of the State of Missouri, with 
its office and principal place of business at Mexico, Mo. 

15. Respondent, Harbison-Walker Refractories Co. (the concern 
named in the complaint as Harbison-Walker Refractories Co.), is a 
corporation organized and existing under the laws of the State of 
Pennsylvania, with its office and principal place of business at 1800 
Farmers Bank Building, Pittsburgh, Pa. 

16. Respondent, Illinois Clay Products Co., is a corporation organ- 
ized and existing under the laws of the State of Illinois, with its office 
and principal place of business at Joliet, Ill. 

17. Respondent, The Ironton Fire Brick Co., is a corporation or- 
ganized and existing under the laws of the State of Ohio, with its 
office and principal place of business at Ironton, Ohio. 

18. Respondent, Johns-Manville Sales Corp. (named in the com- 
plaint. as Johns-Manville Corp.), is a corporation organized and 
existing under the laws of the State of Delaware, with its office and 
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principal place of business at New York, N. Y. It is a wholly owned 
subsidiary of the Johns-Manville Corp. 

19. Respondent, Laclede-Christy Clay Products Co. (named in the 
complaint as Laclede-Christy Clay Products Co.), is a corporation 
organized and existing under the laws of the State of Missouri, with 
its office and principal place of business at 1711 Ambassador Build- 
ing, St. Louis, Mo. 

20. Respondent, E. J. Lavino & Co. (named in the complaint as E. 
J. Lavino & Co.), is a corporation organized and existing under the 
laws of the State of Delaware, with its office and principal place of 
business at 1528 Walnut Street, Philadelphia, Pa. 

21. Respondent, Louisville Fire Brick Works, Inc., is a corporation 
organized and existing under the laws of the State of Kentucky, with 
its office and principal place of business at Louisville, Ky. 

22. Respondent, The Massillon Refractories Co., is a corporation 
organized and existing under the laws of the State of Ohio, with its 
office and principal place of business at Massillon, Ohio. 

23. Respondent, The McLain Fire Brick Co., is a corporation or- 
ganized and existing under the laws of the State of Delaware, with 
its office and principal place of business at 1239 Gulf Building, Pitts- 
burgh, Pa. 

24. Respondent, Mexico Refractories Co., is a corporation organized 
and existing under the laws of the State of Missouri, with its office 
and principal place of business at Mexico, Mo. 

25. As to respondent, National Refractory Co., the record indicates 
it is not a member of the institute and the record does not show its 
participation in the acts and practices hereinafter found. The com- 
plaint will be dismissed as to this respondent and it is not hereafter 
referred to in these findings. 

26. Respondent, North American Refractories Co., is a corporation 
organized and existing under the laws of the State of Delaware, with 
its office and principal place of business at National City Bank Build- 
ing, Cleveland, Ohio. 

27. Respondent, The Oak Hill Fire Brick & Coal Co., is a corpora- 
tion organized and existing under the laws of the State of Ohio, with 
its office and principal place of business at Oak Hill, Ohio. 

28. Respondent, Plibrico Jointless Firebrick Co., is a corporation 
organized and existing under the laws of the State of Illinois, with 
its office and principal place of business at 1800 Kingsbury Street, 


Chicago, Ill. 
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29. Respondent, The Pyro Clay Products Co., is a corporation or- 
ganized and existing under the laws of the State of Ohio, with its 
office and principal place of business at Oak Hill, Ohio. 

30. Respondent, Quigley Co., Inc., is a corporation organized and 
existing under the laws of the State of New York, with its office and 
principal place of business at 527 Fifth Avenue, New York, N. Y. 

31. Respondent, Richard C. Remmey Son Co., is a Pennsylvania 
corporation, with its office and principal place of business at Hedley 
Street and Delaware River, Philadelphia, Pa. 

32. Respondent, The Robinson Clay Product Co., is a corporation 
organized and existing under the laws of the State of Maine, with its 
office and principal place of business at 1100 Second National Bank 
Building, Akron, Ohio. 

33. Respondent, St. Louis Fire Brick & Insulation Co. (named in 
the complaint as St. Louis Fire Brick & Insulation Co.), is a cor- 
poration organized and existing under the laws of the State of Cali- 
fornia, with its office and principal place of business at 3050 East 
Slauson Avenue, Huntington Park, Calif. 

34. Respondent, The Chas. Taylor Sons Co. (named in the com- 
plaint as The Charles Taylor Sons Co.), is a corporation organized and 
existing under the laws of the State of Ohio, with its office and prin- 
cipal place of business at 710 Burns Street, Cincinnati, Ohio. 

35. Respondent, Thermo Fire Brick Co., is a corporation organized 
and existing under the laws of the State of Texas, with its office and 
principal place of business at 215 East Houston Avenue, Marshall, 
Tex. 

36. Respondent, Union Industries, Inc. (named in the complaint as 
Union Mining Co., but by change of name now Union Industries, Inc.), 
is a corporation organized and existing under the laws of the State of 
Maryland, with its office and principal place of business at Pittsburgh, 
Pa. 

37. Respondent, M. D. Valentine & Bro. Co., is a corporation or- 
ganized and existing under the laws of the State of New Jersey, with 
its office and principal place of business at Woodbridge, N. J. 

38. Respondent, Vitrefrax Corp., is a corporation organized and 
existing under the laws of the State of California, with its office and 
principal place of business at 5050 Pacific Boulevard, Los Angeles, 
Calif. 

39. Respondent, Walsh Refractories Corp., is a corporation organ- 
ized and existing under the laws of the State of Missouri, with its 


office and principal place of business at 4070 North First Street, St. 
Louis, Mo. 
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40. Respondent, Wellsville Fire Brick Co. (named in the com- 
plaint as Wellsville Fire Brick Co.), is a corporation organized and 
existing under the laws of the State of Missouri, with its office and 
principal place of business at Wellsville, Mo. 

(C) 1. The respondents named in this subparagraph are individ- 
uals who have in each instance, throughout at least a substantial 
part of the period covered by the complaint herein, served as officials 
or agents of one or more of the corporate respondents or of respond- 
ent Institute, and have represented the same in relationships with 
representatives of other corporate respondents and other sellers of 
refractories and refractory products. These individual respondents 
are fairly representative of the numerous individuals who have served 
as directors, officers, chairmen, members of committees, and officials 
in divisional and geographical groups of respondents. AJ] such in- 
dividuals constitute a class so numerous and changing as to make it 
impracticable to specifically name each as a respondent herein, and 
the individual respondents named in this subparagraph are named 
as charged in their individual capacities and as representatives of all 
the members of the respondent Institute and their agents, including 
those not specifically named. 

2. Respondent, J. J. Brooks, Jr., is now deceased and the complaint 
will be dismissed as to him. 

3. Respondent, W. B. Coullie, is an individual who served in vari- 
ous capacities as an official of respondent Institute, as chairman of 
the Classification Committee, and who is at present an official of re- 
spondent, Harbison-Walker Refractories Company, with his address 
at 1800 Farmers Bank Building, Pittsburgh, Pa. 

4, Respondent, H. H. Hopwood, is an individual who has served 
in various capacities as an official of respondent Institute and who is 
at present an official of respondent, North American Refractories Co., 
with his address at National City Bank Building, Cleveland, Ohio. 

5. Respondent, Frank Piatt is an individual who was formerly 
president of respondent Institute and who is now an official of re- 
spondent, Mexico Refractories Co., with his address at Mexico, Mo. 

6. Respondent, J. D. Ramsay, is an individual who has served in 
various capacities as an official of respondent Institute and who is 
now the president of respondent, North American Refractories Co., 
with his address at National City Bank Building, Cleveland, Ohio. 

7. Respondent, A. P. Taylor (named in the complaint as C. P. Tay- 
lor), is now deceased and the complaint will be dismissed as to him. 

8. Respondent, R. P. Trump, is an individual who has served as 
chairman of the traffic committee of respondent institute and as an 
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official of respondent, General Refractories Co., and whose address 
is in care of counsel representing him in this proceeding. 

9. Respondent, E. M. Weinfurtner, is an individual who has served 
in various capacities as an official of respondent Institute and who is 
now an official of North American Refractories Co., with his address 
at National City Bank Building, Cleveland, Ohio. 

10. Respondent, W. J. Westphalen, is an individual whe was for- 
merly president of respondent, Laclede-Christy Clay Products Co., 
and who since October 1, 1937, has been president of the respondent _ 
institute, with his present address at 1872 Railway Exchange Build- 
ing, St. Louis, Mo. 

(D) The record shows that the following-named concerns, though 
not specifically named in the complaint, were members ef the insti- 
tute as of June 15, 1945: Aeme Brick Co., Fort Worth 2, Tex.; Acme 
Fire Clay Works, New Cumberland, W. Va.; Alliance Clay Products 
Co., Alliance, Ohio; Alsey Brick & Tile Co., Alsey, Ill; Atlantic 
Refractories Co., 214 Grand Building, Macon, Ga.; Betson Plastic 
Fire Brick Co., 1417 Jefferson Avenue, Buffalo, N. Y.; Coors Porce- 
lain Co., Eighth and Ford Streets, Golden, Colo.; Denver Sewer Pipe 
& Clay Co., P. O. Box 2329, Denver 1, Colo.; Diamond Fire Brick 
Co., Canon City, Colo.; Eberts Clay Co., Wellsville, Ohio; Egan 
Webster & Co., 2485 Koppers Building, Pittsburgh 19, Pa.; Eureka 
Fire Brick Works, 1100 Jones Law Building, Pittsburgh, Pa.; Fed- 
eral Refractories Corp., P. O. Box 350, Akron, Ohio; Garfield Re- 
fractories Co., Bolivar, Pa.; Gladding, McBean & Co., 2901 Los Feliz 
Boulevard, Los Angeles 26, Calif.; Golden Fire Brick Co., P. O. 
Box 292, Golden, Colo.; Hammond Fire Brick Co., Fairmont, W. 
Va.; C. P. Hancock & Son, P. O. Box 421, Riverside, Calif.; Hanley 
Co. Inc., 101 Park Avenue, New York, N. ¥.; Hope Fire Clay Co., 
McArthur, Ohio; The Howard Co., P. O. Drawer 1880, New Haven gS. 
Conn.; Kittanning Brick Co., P. O. Box 282, Kittanning, Pa.; Legan 
Clay Products Co., 201 Bowen Street, Logan, Ohio; Glen R. Me 
Clintock & Co., Oliver Building, Pittsburgh 22, Pa.; Mount Jewett 
Fire Clay Co., Mount Jewett, Pa.; New Castle Refractories Co.. P. O. 
Box 230, New Castle, Pa.; Niles Fire Brick Co., 165 E. Paris Avenue, 
Niles, Ohio; North State Pyrophyllite Co., Inc., Pomona, N. C.: Dan- 
iel O'Neill, general delivery, Brookville, Pa.: Osceola Silica & Fire 
Brick Co., Osceola Mills, Pa. ; Pacific Clay. Products, 306 West Avenue 
26, Los Angeles 31, Calif.; George F. Pettinos. Inc.. 1206 Locust 
Street, Philadelphia, Pa.; Frank B. Pope Co., 2806 Koppers Build- 
ing, Pittsburgh 19, Pa.; Portsmouth Clay Products Co., South Web- 
ster, Ohio; Pyrolite Products Co., 1228 West Seventy-fourth Street, 
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such temperature that a partial fusion of the raw materials takes 
place and a so-called ceramic bond is produced. In the case of fire- 
brick cement the crushing, sorting, mixing, burning, and grinding 
of the raw materials are carried to the point of producing a fine powder 
which contains the raw materials mixed in the proportion desired 
for bonding and heat-resisting qualities. Materials for the produc- 
tion of refractories are mined and processed by the corporate re- 
spondents principally in the States of Pennsylvania, New Jersey, 
Ohio, Kentucky, Missouri, Indiana, Illinois, Maryland, Colorado, and 
California, although such materials are also mined and processed in 
other States. : 

(B) The refractories industry in the United States includes more 
than 100 manufacturers, the gross value of whose production amounts 
to between $60,000,000 and $100,000,000 annually. Of this total the 
corporate respondents herein produce, distribute, and sell in excess of 
75 percent. The largest consumer of refractories is the iron and 
steel industry, which takes about one-half of the total annual produc- 
tion of such products. The glass, copper smelting, cement, and wood- 
pulp industries are also large consumers of refractories. 

(C) 1. Insulating fire brick have a low thermal conductivity and 
a bulk density of less than 70 pounds per cubic foot, and they are not 
considered to be within the scope of the present proceeding. 

2. The terms “refractories” and “refractory products” are used 
herein to designate any material which has a high melting point, is 
capable of withstanding the action of fuels and furnace gases, and is 
suitable for use as an inside lining of furnaces and other heating 
apparatus. 

3. The term “9-inch straight brick,” sometimes hereinafter used, 
means the standard size brick of the refractories industry, the usual 
dimensions of which are approximately 9 by 414 by 21% inches. 

4. The term “special shapes,” sometimes hereinafter used, means 
all forms and sizes of refractory brick or tile other than 9-inch straight 
brick. 

5. The term “fire brick” sometimes hereinafter used, means all forms 
and sizes of refractory brick or tile made from fire clay or silica. 

6. The term “fire brick cement,” sometimes hereinafter used, means 
refractory cement used in the production of mortars to withstand high 
temperatures, sometimes called high temperature mortar, and used in 
the bonding of fire brick and other refractory items in the lining of 
high temperature furnaces. 


ve ; ; : 
7. The term “base prices,” sometimes hereinafter used, means the 
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price per thousand brick, not including freight, at which 9-inch 
straight brick of the various types and qualities are sold. 

8. The term “extra charges,” sometimes hereinafter used, means the 
percentages of the base prices which are added to such base prices in 
computing the prices of special shapes. 

Par. 4. (A) Fire brick are made of many grades of raw material, 
with many different special characteristics for particular uses. There 
are at least five recognized grades of such brick designated as “high 
alumina,” “super duty,” “high heat duty,” “intermediate duty,” and 
“low heat duty.” Brick of any designated grade produced by one 
manufacturer is not necessarily identical with that classified in the same 
grade but produced by another manufacturer, but all brands of fire 
brick which are classified in the same grade compete primarily with one 
another and are considered equivalent for pricing purposes. A manu- 
facturer of fire brick may offer a number of different grades of fire 
brick, with each grade represented by several brands manufactured 
from clays from different fields and each brand may be offered in as 
many as 40,000 different shapes and sizes. 

(B) The corporate respondents manufacturing fire brick or fire 
brick cement, or both, are as follows: 
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Quigley Company, Inc_-~---»---~----—------~-------—- Brick Cement 
Richard @. Remmey,; Son; Co-2 2222 == Brick 
he Robinson iWlay, Broducth COm= == ees ae =e ee Brick Cement 
St.Louis Fire Brick & Insulation Co___—----~-------==- Brick Cement 
MheiGhase Laylor: SONS) COs see ee eee Brick Cement 
Thermo Rive: Brick: COLs a ie ee eS Brick Cement 
Unions Industries, ine! 8222 a8 sae Ses Seeeeiee BIE Brick Cement 
MaDe Valentine: eB ror CG. 84-8 2 ete es cee es Brick Cement 
Vigreirax:- COLD. oe ee ee ee ee ee oe ee . Brick Cement 
Walshe Refractories; CODMpssesn = = an eee ee ee Brick Cement 
Wellaviltevirire Brick? Cos] ee aos eee eee Brick Cement 


(c) For many years prior to 1913 fire brick manufacturers sold 
their various shapes and sizes of fire brick at prices roughly propor- 
tional to their various weights. A price per thousand 9-inch straight 
brick was quoted for each brand, and all special shapes of fire brick 
of that brand were sold at that price, with adjustment on the basis 
of their relative volume of material, so that the price of different 
shapes and sizes was directly proportional to their relative volume. 

Par. 5. On or about March 5, 1913, an unincorporated trade associa- 
tion designated as Refractories Manufacturers Association was formed, 
and it continued in operation until April 29, 1925. Respondents, 
Aetna Fire Brick Co., Chicago Retort & Fire Brick Co., Climax Fire 
Brick Co., The Davis Fire Brick Co., The Denver Fire Clay Co., A. P. 
Green Fire Brick Co., Harbison- Walker Refractories Co., The Ironton 
Fire Brick Co., E. J. Lavino & Co., Louisville Fire Brick Works, Inc., 
The Massillon Refractories Co., The McLain Fire Brick Co., The Oak 
Hill Fire Brick & Coal Co., The Pyro Clay Products Co., The Robin- 
son Clay Products Co., The Chas. Taylor Sons Co., M. D. Valentine 
& Bro. Co., and Wellsville Fire Brick Co., together with others en- 
gaged in the refractories industry, joined said association and partici- 
pated in its operation. This association functioned not only through 
its board of directors elected by the corporate respondents just named, 
and others, but also through a president, vice president, secretary, 
treasurer, and the various officials who composed its numerous com- 
mittees, including a committee on standardization and committee on 
classification, and its numerous organized geographical product dis- 
trict groups and subgroups. 

Par. 6. As early as 1913 the committee on standardization of the 
Refractories Manufacturers Association promulgated for and recom- 
mended to the members of said association a classification of firebrick 
shapes and sizes other than the 9-inch straight brick and a small group 
of shapes known as the 9-inch series. Each class consisted of rectan- 
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gular shapes and sizes falling within prescribed limitations of dimen- 
sion and weight, which limitations the committee agreed upon as 
roughly approximating differences in difficulty of manufacture, and 
_the classes were identified, for example, as classes A, B, and C. To 
each such class a minimum extra charge was assigned, for example, 
$3 for class B. This classification was approved and adopted by the 
members of the association in January 1914. Prior to this time the 
industry did not have a common set of price differentials; all shapes 
and sizes had been sold at prices roughly proportional to their weights. 
After the adoption of the classes, only the 9-inch straight brick and 
the small number of shapes known as the 9-inch series continue to be 
sold at a figure adjusted only for weight. Al other shapes were 
priced not only with an adjustment for weight, but also with the 
addition of an extra charge, the amount depending upon the class 
to which the special shape was assigned. 

Par. 7. During the period from 1914 to 1920 a committee on classi- 
fication of the Refractories Manufacturers Association assumed and 
performed the function, previously performed by the committee on 
standardization, of promulgating for and recommending to the mem- 
bers of the association extra charges to be made for each of a number 
of special shapes of firebrick. Beginning in 1920, this committee was 
replaced by an individual, J. M. McKinley, referred to as “classifica- 
tion engineer,” who proceeded to cooperate with and assist those of 
the corporate respondents herein who were then members of said Re- 
fractories Manufacturers Association, and others, by recommending 
to them extra charges to be made, and which they did make, on special 
shapes of firebrick. The said J. M. McKinley actively engaged in 
the work of developing and classifying numerous so-called irregular 
shapes and sizes of firebrick, within 5 years completed his firebrick 
price list of approximately 40,000 so-called rectangular shapes and 
lists of many other special shapes and sizes. For each such shape and 
size he prepared an extra charge in terms of a percentage variation 
from a base price quoted and charged by the corporate respondents for 
9-inch straight brick. He recommended to the members of the Re- 
fractories Manufacturers Association and later to other corporate 
respondents herein that they adopt and use his said classification and 
percentage plan of extra charges for pricing special shapes of firebrick. 
Each of the corporate respondents manufacturing or selling firebrick 
adopted and used, and has continued to use, and does now generally 
use in the sale of firebrick this classification and percentage plan of 
extra charges, as revised and modified from time to time. 
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Par. 8. (A) On or about April 14, 1925, respondents, Chicago Re- 
tort & Fire Brick Co., Climax Fire Brick Co., General Refractories 
Co., A. P. Green Fire Brick Co., Harbison-Walker Refractories Co., 
The Ironton Fire Brick Co., Laclede-Christy Clay Products Co., 
E. J. Lavino & Co., Louisville Fire Brick Works, Inc., The McLain 
Fire Brick Co., The Chas. Taylor Sons Co., Thermo Fire Brick 
Co., Union Industries, Inc., and Wellsville Fire Brick Co., together 
with representatives of other manufacturers and sellers of refrac- 
tory products created, organized, and caused to be incorporated under 
the laws of the State of Pennsylvania respondent American Refrac- 
tories Institute to serve its members as a trade association. All of 
the other corporate respondents herein became members of the insti- 
tute before March 1, 1935. 

(B) At various times since its organization the institute has func- 
tioned not only through acts of its individual members, but also 
through a board of directors elected by its members and through a 
president, vice presidents, secretary-treasurer, and various officials 
who have composed its numerous committees, including an execu- 
tive committee, special committee, classification committee, dealer- 
code of ethics committee, and traffic committee. Certain members 
of its board of directors were also officials of its product divisions, dis- 
trict groups and subgroups, and of the geographical groups, including 
the Pennsylvania district group, the Colorado-Montana-Wyoming 
district group, the Ohio-western Pennsylvania-West Virginia district 
group, the Texas district group, the Alabama-Virginia-Tennessee 
district group, the Kentucky district group, the New Jersey-New 
England-Maryland district group, the Missouri-Illinois-Indiana dis- 
trict group, the northern California district group, the southern 
California district group, the Washington-Idaho district group, the 
ladle and hot top division, the basic refractories division, the silica 
refractories division, the plastic fire clay division, the specialty divi- 
sion, the sleeves, nozzle, and runner brick division, and the fire brick 
and tile division. 

(C) The corporate respondents control the affairs and policies of 
the Institute and have more particularly controlled the membership, 
affairs, and policies of the special or classification committee of said 
institute. This committee was maintained and operated for the pur- 
pose and effect of formulating, devising, and recommending to each 
of the corporate respondents specific extra charges and quantity dis- 
counts applicable to special shapes of fire brick. Through this com- 
mittee and by other means respondents have from time to time for- 
mulated, devised, and recommended to each of the corporate respon- 
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dents specific extra charges and quantity discounts applicable to 
special shapes of fire brick and special discounts applicable to refrac- 
tory products for their use in the sale and distribution of such prod- 
ucts. For a substantial period of time respondent W. B. Coullie 
served as chairman of this committee in performing in part the 
work which J. M. McKinley had previously performed for the Re- 
fractories Manufacturers Association. From time to time the com- 
mittee expanded and supplemented the plan of percentage extra 
charges devised by J. M. McKinley for the pricing of all shapes of 
fire brick except the 9-inch straight brick and the 9-inch series. These 
revisions, expansions, and supplements made the plan more effective 
as a price-fixing device. A similar plan which was carried over into 
the classification of silica brick about 1921 was also revised from 
time to time by the committee. By the end of 1937 the fire brick 
classification had been revised about seven times and the silica classi- 
fication about five times. Each revision of the classifications involved 
substantial changes in the extra charges or percentage extras for some 
of the special shapes. 

(D) None of the various revisions of the fire-brick or silica classi- 
fications contained “percentage extras” which exactly reflected the 
actual cost differentials between the various groups of shapes made 
by any one manufacturer of fire-clay or silica fire brick. All of the 
latter revisions of these classifications prepared by the committee, 
except the 1940 revisions, contained instructions for determining 
when a quantity discount would be offered on special shapes, together 
with a table showing the amount of such discount expressed as a 
reduction in the “percentage extra.” 

Par. 9. Many of the special shapes of fire brick are sold to a group 
of buyers known as arch and wall companies. These concerns sell a 
service consisting of the design of furnace linings and the purchase ~ 
of the refractories therefor from the fire-brick manufacturers. Many 
of the special shapes designed by the arch and wall companies are 
unusually complex and difficult to make. The classification commit- 
tee placed such shapes in a separate arch and wall classification which 
became effective April 1, 1937. In preparing this classification and 
later revisions thereof, the members of the committee exchanged. sta- 
tistical and other information concerning the sales made by the indus- 
try to each arch and wall company. The resulting classification as- 
signed a separate percentage extra to each of the principal shapes and 
sizes designed by and sold to each of the arch and wall companies. As 
new shapes were designed from time to time between 1937 and 1939 
respondents asked the institute to assign, and it did assign,.a percent- 


818 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44 F.T.C. 


age extra to such new shapes for use in pr icing them. The percentage 
extra assigned was obtained from the institute by manufacturers who 
had received orders of the same shape from the same arch and wall 
company, and such information was frequently requested and given. 
This arch and wall classification also specified the occasions on which 
the manufacturers were to charge or were not to charge the arch and 
wall companies for the cost of the molds. 

Par. 10. (A) Each of the revisions of the fire-clay and silica fire 
brick and the arch and wall classifications prepared between 1925 
and 1937 involved an agreement by the committee members to recom- 
mend specific extra charges. In each instance all of the committee 
members recommended the finished revisions to the board of directors 
of the institute, except that during the NRA period for 1933-35 the 
recommendations were to the code authority of the industry, which 
included the board of directors of the institute and others. In each 
instance the board of directors or, durmg NRA, the code authority 
approved the revision and recommended it for adoption, and the 
revision was approved at a general meeting of the institute. In some 
instances the members present voted to adopt the revision, in others 
the revision was by vote “recommended for adoption,” and thereafter 
each of the corporate respondents manufacturing fire brick adopted 
and used the classification so recommended in connection with sales 
made. 

(B) At the end of 1937 the classification then in effect for fire-clay 
firebrick had been last revised in April 1937, and the classification for 
silica-fire brick in July 1936. Between 1937 and 1939 increasing labor 
costs made these classificavions somewhat obsolete because an adjust- 
ment of base prices could not adequately reflect the fact that an increase 
_of labor costs has substantially more effect on the total cost of the 
more complex and difficult special shapes than it does on the total cost 
of the base product—the 9-inch straight brick. The classification 
committee, therefore, began work on new revisions of both the fire-clay 
and silica firebrick classifications, and this work culminated early in 
1940 with an edition of both classifications known as the ninth edition. 
This edition was completed in May 1940, and 236 copies thereof were 
distributed to members of the committee and members of the insti- 
tute for examination prior to consideration of the adoption of an effec- 
tive date. The setting of an effective date was discussed in an insti- 
tute meeting on June 5, 1940. 

Par. 11. (A) The Dephiinent of Justice began an investigation of 
the industry early in 1941 and on June 23, 1941, the institute and 
some of its larger members and their smears were indicted for vio- 
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lation of the Sherman Act. This indictment charged, among other 
things, an agreement among the defendants jointly to prepare and use 
the aforesaid classifications. All of the defendants entered pleas of 
nolo contendere and were fined. On July 10, 1941, ata meeting of the 
board of directors and members of the institute, several resolutions 
were adopted, one of which contained the statement that the classifica- 
tion committee was thereby discontinued; and up to the closing of the 
record in this proceeding classification activities have not been carried 
on by the institute, and the institute has refused a number of requests 
for information concerning percentage extras and for distribution of 
copies of either the May 1940 or earlier revisions of the classifications. 

(B) There has been no decree or order which prevents the resump- 
tion of classification activity by the institute, and there is a probability 
it may be resumed. Up to September 19, 1946, each of the corporate 
respondents manufacturing firebrick continued to use, and now uses, 
in the sale of firebrick the April 1, 1937, revision of the fire-clay brick 
classification and the 1936 revision of the silica-brick classification, 
together with such minor revisions thereof as may have been made since 
June 10, 1941. The present use of these revisions of the classifica- 
tions by respondents determines an important element in arriving at 
the present prices of such products. About 10,000 copies of the fire- 
clay-brick classification and 1,000 copies of the silica-brick classifi- 
cation, both of the May 1940 revision, were printed. At the time of 
the indictment the board of directors of the institute ordered these 
copies retained in storage, where they were at the time of the filing 
of the complaint herein. On April 27, 1942, the president of the 
institute stated in a letter that he was still hoping that by action 
of OPA or other agency of the Federal Government the industry 
would be permitted to use these books. For most of the period from 
July 10, 1941, to the closing of the record in this case OPA did not 
permit the use of percentage extras higher than any which were in 
use by each company in March 1942. Most of the respondents herein 
were then using the percentages contained in the 1937 revision. 

Par. 12. Each of the respondents manufacturing fire brick has 
been a party to an agreement with one or more of the other respond- 
ents that each would quote and sell special shapes of fire brick at 
such percentage additions over base price of 9-inch straight brick and 
at such quantity discounts as have from time to time been compiled 
and established for and recommended to them by the classification 
committee through the board of directors of the institute. In fur- 
therance of such agreement, all respondents manufacturing fire brick 
have at some time between 1925 and 1941, other than in the NRA pe- 
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riod of 1933-35, received from the institute or have exchanged directly 
or through the Institute information concerning the percentage add1- 
tions and mold costs to be charged to certain named customers, and 
have used such information in making sales. In furtherance of such 
agreement, the members of the classification committee have also ex- 
changed statistical and other information which revealed the pro- 
duction of specific manufacturers and, on occasion, the total pur- 
chases of and prices paid by specific purchasers. This agreement 
began in 1913 among the corporate respondents then members of the 
Refractories Manufacturers Association, and was widened to include 
the remaining corporate respondents as each joined the institute. 
Said agreement constitutes an agreement to fix a material portion 
of the purchase price of special shapes. When the corporate respond- 
ents pursued, as they did, a common course of action in simultaneously 
using specific differentials adopted by agreement for use in making 
up or announcing their price quotations or for use in making their 
sales, they were acting in furtherance and in continuation of the afore- 
said agreements to fix prices and to otherwise restrain price com- 
petition in the sale of refractories and refractory products. 

Par. 13. (A) In 1929 the board of directors of the institute ap- 
proved a uniform contract for agents, which, after approval by the 
institute, was printed and circulated to the industry. About June 
1938 the dealer-code of ethics committee of the institute completed 
the formulation of and recommended to the board of directors of the 
institute a code of ethics and fair-trade practices. The board of di- 
rectors then recommended this code to the corporate respondents for 
their adoption and use, ard at a regular meeting of the institute said 
code was adopted. This code contained provisions specifying 
terms and conditions of sale for refractories and refractory products; 
amounts of dealer discounts; a prohibition against certain service 
guarantees; and definitions of a number of types of buyers, includ- 
ing manufacturers agents, dealer-agents, and retail dealers. The 
committee prepared for the corporate respondents and recommended 
to them for their adoption and use a set of standard terms of sale 
which superseded some of the provisions in the code. On Septem- 
ber 27, 1939, copies of this recommendation, containing specified 
terms and conditions of sale for refractories and refractory products, 
were circulated by the institute to its members. At a meeting of the 
board of directors and membership of the institute on July 10, 1941, 
subsequent to the indictment hereinbefore referred to, the dealer- 
code of ethics committee was discontinued and its activities have not 
since been carried on by the institute. 
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(B) Each corporate respondent agreed with one or more other 
respondents to have the dealer-code of ethics committee of the institute 
formyplate, devise, and prepare for the corporate respondents and 
recommend to them through the board of directors of the institute 
for their adoption and use, specified terms and conditions of sale, a 
prohibition against certain service guarantees, definitions of various 
classes of customers, and a contract provision requiring resale price 
maintenance. Although there has been no further statement of these 
agreements since July 1941, there is no decree or order which forbids 
the resumption thereof. Because of the fact that the corporate re- 
spondents, over a period of many years, have entered into and main- 
tained agreements of this character, there is a probability of like col- 
lective action in the absence of a definite prohibition against it. Con- 
sideration has been given to the fact that most of the provisions in the 
code and standard terms of sale have included terms and conditions of 
sale used in this industry over a period of years, but the Commission is 
of the opinion that this does not justify the several respondents in 
agreeing to formulate or agreeing to adopt specific terms and condi- 
tions or definitions of classes of customers to be used by all of them 
in making their quotations and sales. 

Par. 14. (A) The corporate respondents manufacturing fire brick 
have for many years sold such brick on a freight-equalization, de- 
livered-price system. Under this system such respondents, in arriv- 
ing at the figures quoted in their published price lists for fire brick or 
carload quantities of fire-brick cement, provide that the quotations as 
made on a delivered basis and as quoted to any intending purchaser at 
destination shall be the figures resulting from the use of a formula 
composed of an f. o. b. factory-price quotation plus whatever freight 
factor is necessary to exactly equalize the sum of a base price at certain 
specified base points, plus freight from one of such points. Each of 
such basing points is a production point, but said corporate respond- 
ents in most instances ship to their respective customers from points 
other than the basing point. Said corporate respondents have not 
only so quoted and do now so quote, but also generally adhere to such 
quotations in making sales. The use of this system was agreed upon 
among the corporate respondents as early as 1921 and since then all of 
the corporate respondents have become parties to an agreement to 
maintain and use such system, and each has performed in accordance 
with the agreement. 

(B) The aforesaid system will enable each manufacturer to exactly 
match other manufacturers’ quoted prices when all manufacturers 
use identical methods for the computation of transportation charges. 
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Such identical methods have been used. For example, in the com- 
putation of railroad freight, said manufacturers round out the figure 
resulting from the multiplication of the railroad rates in dollars per 
net ton by the weight of the shipment in net tons to the nearest 5 cents 
on total freight and the nearest one-tenth of a cent on each special 
shape brick. The various classifications prepared by the Institute 
and used by all respondents manufacturing fire brick have contained 
a table to be used in making the computation above described, and 
said respondents have used, and do now generally use, this table in 
making such computation. The use of said table insures identity of 
result when the same weights and railroad rates are used. The com- 
putation of freight on a given shipment from one point to another 
would vary between said respondents unless all of them computed 
the weight of the shipment in the same manner. The actual weight 
of a given product such as fire brick of a given size, shape, and grade 
varies somewhat from one producing area to another and from time 
to time. The weights used for computing actual railroad freight 
are the actual weights. However, as early as March 1919 the Re- 
fractories Manufacturers Association distributed a report of its Stand- 
ardization Committee which set a standard weight for the purpose of 
computing freight on 9-inch straight brick of 7 pounds for fire clay 
brick and 6 pounds for silica brick. Subsequently, each of the vari- 
ous classifications issued by the Institute has contained a section stat- 
ing that a standard weight as given therein is to be used for the cal- 
culation of all fire-brick shipments whenever freight is included in 
the price quoted to an intending purchaser. In bulletins issued by the 
Institute simultaneously with the classifications, exceptions from the 
use of this standard weight have been granted to specified producing 
districts and other standard weights at the same time assigned to such 
districts. The corporate respondents manufacturing fire brick have 
adopted and used the applicable standard weights as given in the clas- 
sifications or the bulletins in their quotations and sales of fire brick 
on a destination basis. Uniformity in the computation of freight 
on such shapes also depends upon the use by all manufacturers of the 
same weight for each shape. In addition to the establishment of 
standard weights for the 9-inch straight fire clay brick and 9-inch 
straight silica brick, the classifications issued by the Institute contain 
figures called volume equivalents for the conversion of the volume of 
any special shape into multiples of 9-inch straight brick. Said classi- 
fications further provide that when freight is included in the price 
quoted to any intending purchaser, the weight of any special shape 
shall be computed by multiplying the standard weight of the 9-inch 
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straight brick by the volume equivalent given in the classification for 
that special shape. Although a table of mathematically exact volume 
equivalents might be useful to said respondents in computing actual 
freight, the volume equivalents assigned to special shapes in the vari- 
ous classifications have in no instance, except in the so-called ninth 
edition, which never went into general use, contained less than 5 per- 
cent error. Despite this error, all respondents manufacturing fire 
brick have used the volume equivalents assigned in the classification 
in computing the freight in the price quoted to any intending pur- 
chaser on a delivered basis. 

(C) Acting collectively through the traffic committee, the respond- 
ents have from time to time met with representatives of the railroads 
when rate increases were under consideration and have agreed with 
such representatives to submit proposals to the Interstate Commerce 
Commission for increased rates which attempted as far as possible to 
preserve and maintain existing differentials at destinations from all 
shipping points. 

(D) All respondents manufacturing and selling fire brick have, 
through the institute and its classification committee, agreed upon 
factors which materially affect both their freight-equalization, de- 
livered-price system and the total price of fire brick to all purchasers 
on a delivered basis. Such agreement was in effect as early as 1921 
among the respondents and others then members of the Refractories 
Manufacturers Association, and such agreement was joined by the 
other corporate respondents coincident with their becoming members 
of respondent institute. 

Par. 15. (A) The corporate respondents manufacturing fire brick 
have, on many occasions, discussed with each other in meetings, in 
correspondence, and otherwise, specific present and future base and 
delivered prices, and the occasional failure of one of them to abide 
by certain base or delivered prices. From time to time since May 27, 
1935, some of said corporate respondents have directly exchanged and 
circulated between and among themselves their respective price lists 
on fire brick. Respondents have distributed information concerning 
current prices by furnishing them to the trade magazine Steel for pub- 
lication therein. 

(B) In 1920 and 1921 the corporate respondents then members of 
the Refractories Manufacturers Association filed and exchanged their 
respective price lists between and among themselves, directly, and 
through the publicity bureau of said association. From January 
1934 to May 1935 all the corporate respondents filed and exchanged 
their respective price lists through the institute, which served as code 
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authority in the administration of the NRA code for the industry. 
For a time after May 27, 1935, and until March 1936, the corporate 
respondents continued to file prices with the institute and all of the 
corporate respondents filed at least one price list subsequent to June 
1935. During the period from May 27, 1935, to March 1936, and as 
late as June 1936, the institute continued to circulate and distribute 
the prices most recently filed with it by each corporate respondent to 
all corporate respondents and any other manufacturer of refractories 
requesting copies. Price lists thus filed with the institute from Janu- 
ary 1934 to March 1936 contained the basing-point prices on carload 
quantities of fire brick and fire brick cement, and the delivered-price 
quotations for and within certain price zones on less-than-carload 
quantities of fire brick cement. Consideration has been given to the 
fact that many respondents purchased certain grades or special shapes 
of refractories from other respondents in order to offer a full line or to 
fill out an order, and to the fact that some respondents are large buyers 
and consumers of refractories manufactured by other respondents, 
and that some respondents are sales agents for other respondents, 
However, most of the exchanges of price lists as shown by the record 
cannot be so explained, and they reflect the desire of the originator 
of the price list to notify its competitors of the prices which it will 
thereafter quote. 

(C) From time to time the corporate respondents have exchanged 
bids or price quotations to be submitted to specific customers, and 
said respondents have from time to time reported to, filed with, or 
exchanged between or among themselves, directly or through the 
institute, such intimate details of their business as the names of certain 
of their customers, the prices paid by each of such customers, and the 
terms and conditions upon which particular and individual sales have 
been made or were to be made. On many such occasions the informa- 
tion reported, filed, or exchanged disclosed a particular price by a 
particular corporate respondent to a particular customer. 

(D) Ata meeting of the central Pennsylvania district group of the 
Refractories Manufacturers Association on January 11, 1921, respond- 
ent, Harbison-Walker Refractories Co., announced a decrease of its 
base prices on fire brick effective January 15, 1921. On the latter date 
17 of 19 refractory manufacturers reporting their prices to the pub- 
licity bureau of the Refractories Manufacturers Association reduced 
their base prices in the same amount. As of April 13, 1938, respond- 
ents, Harbison-Walker Refractories Co., General Refractories Co., 
and North American Refractories Co., made effective a new lower price 
list on all fire brick sold by them. The three price lists contained the 
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same prices for comparable types and grades. Within two weeks other 
respondents issued price lists incorporating the new lower prices for 
their products of comparable type and grade. 

(E) Each corporate respondent manufacturing fire brick has on 
at least one occasion other than during the 1933-35 NRA period agreed 
with one or more other manufacturers of fire brick to fix prices of fire 
brick; to file, circulate, and exchange current and future prices, of 
fire brick between and among themselves, directly or through the 
institute or a trade publication; to exchange bids on quotations to be 
submitted by them on fire brick; to exchange intimate details of each 
others’ business whereby the particular sale of fire brick, the identity 
of the buyer and seller, and the sale price was made known to each 
other ; and to follow the leadership of a certain respondent or certain 
respondents in making changes in the price of fire brick. 

Par. 16. (A) The specialty division of the institute was formed 
about September 3, 1936, and continued until it was merged into the 
brick division of the institute on June 5, 1940. The specialty division 
functioned not only through representatives of the corporate respond- 
ents and others, but also through a board of directors, secretary, and 
various officials who composed its numerous committees, including an 
executive committee, technical advisory committee, steering committee, 
special committee, dealer committee, and committee on ethics and fair 
trade practices. It also functioned through members of various geo- 
graphical groups and subgroups. Manufacturers of fire brick cement 
and of plastic and castable refractories, all of which products were 
known as specialties, were eligible for membership in this division. 
Such specialties constitute about 10 percent of the total dollar sales and 
about 5 percent of the total tonnage sales of the refractories industry. 
Among respondents who were members of the specialty division dur- 
ing all or part of its existence as a separate division are the following: 
The Babcock & Wilcox Co., Botfield Refractories Co., The Denver 
Fire Clay Co., General Refractories Co., A. P. Green Fire Brick Co., 
Harbison-Walker Refractories Co., The Ironton Fire Brick Co., 
Johns-Manville Sales Corp., Laclede-Christy Clay Products Co., 
Mexico Refractories Co., Plibrico Jointless Firebrick Co., Quigley Co., 
Inc., The Robinson Clay Product Co., The Chas. Taylor Sons Co., 
Vitrefrax Corp., and Walsh Refractories Corp. 

(B) Respondent members of the specialty division frequently dis- 
cussed prices of specialties at meetings, in correspondence, and other- 
wise. On March 24, 1937, at a meeting of the Executive Committee 
of this division, the members present discussed and agreed upon price 
schedules. These schedules were exchanged between the various 
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members of the specialty division and were incorporated into price 
lists issued by such members. 

(C) The corporate respondents manufacturing or selling fire brick 
cement agreed upon and used the practice of quoting delivered prices 
for less-than-carload quantities of fire brick cement to all customers 
located within a certain geographical zone. The States of Washing- 
ton, Oregon, California, and Nevada were designated as zone 3; the 
States of Idaho, Montana, North Dakota, South Dakota, Wyoming, 
Utah, Colorado, Arizona, New Mexico, Oklahoma, Texas, Florida, 
Maine, Vermont, and New Hampshire were designated as zone 2; 
all other States of the United States and the District of Columbia were 
designated as zone 1. The delivered-price quotations thus made to 
intending purchasers, wherever located within zone 1, were identical 
for a specified quantity of fire brick cement in less-than-carload lots. 
The same was true with respect to delivered-price quotations made 
to intending purchasers located within zone 2, except that the prices 
thus quoted were somewhat higher than the prices quoted to customers 
located within zone 1. The same was true with respect to the de- 
livered-price quotations made to intending purchasers located within 
zone 3, except that the prices thus quoted were higher than those 
quoted within zone 2, and on occasions were made only after inquiry 
had been made of officials of the specialty division. The zones were 
designated by respondents for the purpose and with the effect of fix- 
ing the delivered prices of less-than-carload lots of fire brick cement. 
The corporate respondents manufacturing or selling fire brick cement 
made their sales in accordance with this method and the use thereof 
eliminated price competition. 

(D) The aforesaid method of quoting on less-than-carload quanti- 
ties of fire brick cement began during the NRA period and continued 
until about the time the specialty division was merged into the brick 
division of the institute in June 1940. By the end of 1940 most of 
said respondents were quoting less-than-carload quantities of fire brick 
cement on the freight-equalization, delivered-price basis already de- 
scribed in Paragraph Fourteen. Those respondents not now using the 
zone system of selling less-than-carload quantities of fire brick cement 
now use the freight-equalization, delivered-price basis for less-than- 
carload quantities of fire brick cement. All of the corporate respon- 
dents quoting and selling carload quantities of fire brick cement have 
used, at least since 1935, and now use, the freight-equalization, 
delivered-price basis for such quotations and sales. 

(E) During its existence as a separate division of the institute, 
the specialties division formulated, prepared for, and recommended 
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to the corporate respondents certain county-zone freight rate sched- 
ules for use in the sale of fire brick cement. The use of these county- 
zone freight rate schedules was not inconsistent with the larger zone 
system heretofore described, and they assisted the corporate respon- 
dents to match their delivered-price quotations or delivered costs 
on fire brick cement as quoted by them to any intending purchaser 
at a given destination. During the NRA and until 1940, most. of 
the corporate respondents manufacturing fire brick cement usually, 
but not at all times, used the county-zone freight rate schedules. The 
use of these schedules had the effect of equalizing transportation costs 
on shipment of said product from any and all of their plants located 
im a given geographical area to any given destination, although such 
plants were variously located with regard to such destination on a 
mileage basis. 

(F) All the corporate respondents manufacturing fire brick cement 
entered into an agreement in 1936 to fix the delivered price which 
would be quoted to any intending purchaser and at which said product 
would be sold to such purchaser. This agreement continued without 
interruption until June 1941, when the indictment heretofore referred 
to was filed. 

Par. 17. Each of the respondents in this proceeding was fully aware 
of the activities of the institute and of its committees and of the prepa- 
ration and adoption of classifications, schedules of extra charges, stand- 
ard terms of sale, freight-rate factors, the freight-equalization and 
zone systems, and the code of ethics and fair-trade practices, all of 
which were discussed in meetings of the institute and set out in 
bulletins which were sent to all members of the institute. 

Par. 18. The aforesaid understandings, agreements, combinations, 
and conspiracies, and the things done pursuant thereto and in further- 
ance thereof, as herein found, have had the effect of unduly restricting, 
hindering, lessening, restraining, and suppressing competition between 
and among the corporate respondents in the sale of refractories and 
refractory products among and between the several States of the 
United States and in the District of Columbia and of unduly restrict- 
ing and restraining trade in such products as aforesaid. In the ab- 
sence of an order in this proceeding there is a probability that re- 
spondents will continue or renew the same or enter into further such 
understandings, agreements, combinations, or conspiracies, and will 
do things pursuant to and in furtherance thereof with the identical 
effects herein found. 
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The acts, practices, and methods of the respondents, as herein found, 
are all to the prejudice of the public and constitute unfair methods of 
competition in commerce and unfair acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint of the Commission, the answers of respondents, 
testimony, and other evidence introduced and certain stipulations of 
facts made on the record before an examiner of the Commission there- 
tofore duly designated by it, and proposed findings as to the facts, con- 
clusion, and order recommended by counsel supporting the complaint 
(a recommended decision by the trial examiner and other interven- 
ing procedure, including briefs and oral arguments, having been 
waived) ; and the Commission having. made its findings as to the 
facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act: 

It is ordered, That respondents, American Refractories Institute, 
an incorporated trade association, its directors, officers, members, rep- 
resentatives, agents, and employees; the corporate respondents, Aetna 
Fire Brick Co., The Babcock & Wilcox Co., Botfield Refractories Co., 
Chicago Fire Brick Co., Chicago Retort & Fire Brick Co., Climax 
Fire Brick Co., The Davis Fire Brick Co., The Denver Fire Clay Co., 
Dixie Fire Brick Co., Inc., J. H. France Refractories Co., General 
Refractories Co., A. P. Green Fire Brick Co., Harbison-Walker Re- 
fractories Co., Illinois Clay Products Co., The Ironton Fire Brick 
Co., Johns-Manville Sales Corp., Laclede-Christy Clay Products Co., 
EK. J. Lavino & Co., Louisville Fire Brick Works, Inc., The Massillon 
Refractories Co., the McLain Fire Brick Co., Mexico Refractories 
Co., North American Refractories Co., The Oak Hill Fire Brick & 
Coal Co., Plibrico Jointless Firebrick Co., The Pyro Clay Products 
Co., Quigley Co., Inc., Richard C. Remmey Son Co., The Robinson 
Clay Product Co., St. Louis Fire Brick & Insulation Co., The Chas. 
Taylor Sons Co., Thermo Fire Brick Co., Union Industries, Inc., 
M. D. Valentine & Bro. Co., Vitrefrax Corp., Walsh Refractories 
Corp., and Wellsville Fire Brick Co., their respective officers, repre- 
sentatives, agents, and employees; and the individual respondents, 
W. B. Coullie, H. H. Hopwood, Frank Piatt, J. D. Ramsay, R. P. 
Trump, E. M. Weinfurtner, and W. J. Westphalen, their respective 
representatives, agents, and employees, in or in connection with the 
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offering for sale, sale, and distribution of refractories and refrac- 
tory products in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from entering 
into, continuing, cooperating in, or carrying out any planned com- 
mon course of action, understanding, agreement, combination, or con- 
spiracy between any two or more of said respondents or between any 
one or more of said respondents and others not parties hereto, to do 
or perform any of the following things: 

1. Quoting or selling at prices calculated or determined pursuant 
to, or in accordance with, the freight-equalization, delivered-price sys- 
tem or the zone delivered-price system ; or quoting or selling at prices 
calculated or determined pursuant to, or in accordance with, any 
other planned system or formula which produces identical price quo- 
tations or prices, or which prevents purchasers from finding any ad- 
vantages in price in dealing with one or more of the respondents as 
against any of the other respondents. 

2. Establishing, fixing, or maintaining prices, terms, or conditions 
of sale, or adhering to any prices, terms, or conditions of sale so fixed 
or maintained. 

3. Formulating, devising, adopting, or using compilations of ex- 
tra charges or deductions from charges made or quoted on any re- 
fractory product, whether or not in the form of a classification list- 
ing graduations by percentage designations. 

4, Establishing or maintaining delivered-price zones or price differ- 
entials between such zones. 

5. Filing, exchanging, distributing, or relaying among the corporate 
respondents, or any of them, or any of their representatives, or through 
respondent, American Refractories Institute, or through any other 
medium or central agency price information showing current or fu- 
ture prices or conditions of sale of any particular respondent, or bid 
or price quotation submitted or to be submitted on any prospective 
piece of business. 

6. Filing, exchanging, distributing, or relaying among the corporate 
respondents, or any of them, or any of their representatives, or through 
respondent, American Refractories Institute, or through any other 
medium or central agency, information concerning prices charged 
particular customers or information concerning volume of production, 
sales, or shipments where the identity of the manufacturer, seller, or 
purchaser can be determined through such information and which 
has the capacity or tendency of aiding in securing compliance with an- 
nounced prices, terms, or conditions of sale. 
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7. Collecting, compiling, circulating, or exchanging between or 
among respondents, or any of them, freight rate factors or transporta- 
tion charges used or to be used as a factor in computing prices or price 
quotations; or using, directly or indirectly, any such information so 
collected, compiled, or received, as a factor in computing price quo- 
tations. : 

8. Adopting, using, or in any way following any price quotations 
announced by particular respondents, or any of them, whereby quo- 
tations are made uniform or matched. 

9, Formulating, devising, adopting, circulating, or exchanging in- 
formation concerning the customer classification granted or to be 
granted to any specific purchaser; or determining any basis for the 
selection or classification of customers, or using any basis so deter- 
mined for selecting or classifying customers. 

10. Formulating, adopting, using, or enforcing any minimum re- 
sale price agreements pursuant to and under which dealers and cus- 
tomers are required to maintain resale prices, terms or conditions, col- 
lectively or cooperatively determined by any two or more sellers. 

11. Systematically quoting or selling on a delivered basis calculated 
as, or equivalent to, the sum'of the price in effect at, plus a transporta- 
tion charge factor from, any point other than the actual shipping 
point. 

12. Quoting or selling on a delivered basis which systematically 
reflects the inclusion of a charge or factor for transportation greater 
than the actual cost of transportation from point of shipment to 
destination. 

13. Quoting or selling at prices which systematically differ among 
purchasers in terms of nets f. 0. b. point of shipment, according to loca- 
tions of purchasers, with said nets higher as applicable in sales to near- 
by customers than to those more distantly located, and which f. o. b. 
nets, plus common-carrier transportation charges to the respective 
locations of such purchasers, produce delivered zosts identical with 
those to such purchasers from differently located respondents. 

14. Doing or causing to be done any of the things listed in the 
preceding paragraphs 1 to 13, and the doing of which is forbidden in 
this order, through action of respondent American Refractories Insti- 
tute, or any subdivision or committee of said Institute, or any other 
individual, corporation, or organization. 

Lt 1s further ordered, That nothing contained in this order shall be 
construed as prohibiting any of the corporate respondents from enter- 
ing into such contracts or agreements relating to the maintenance of 
resale prices as are permitted under the provisions of the Miller- 
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Tydings Act; or from taking such action relating to its export sales 
as is permitted under the provisions of the Webb-Pomerene Act; or 
from the establishment or maintenance of any lawful bona fide agree- 
ments, discussions, or other action solely between any corporate re- 
spondent and its directors, officers, and employees, or between the offi- 
cers, directors, or employees of any corporate respondent relating solely 
to the carrying on of that corporation’s sole and separate business, 
or between any corporate respondent and any of its wholly owned 
subsidiaries. 

It is further ordered, That for the reasons appearing in the findings 
as to the facts in this proceeding the complaint be, and the same hereby 
is, dismissed as to respondents, National Refractory Co., a corporation, 
J.J. Brooks, Jr., an individual, and A. P. Taylor, an individual. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


HILLMAN PERIODICALS, INC., ALEX L. HILLMAN, PHIL 
KEENAN, AND MORRIS B. LEVINE, AND NOVEL SELEC- 
TIONS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5440. Complaint, May 29, 1946—Decision, Apr. 13, 1948 


Where a corporation, three officers thereof, who controlled its advertising poli- 
cies and business activities, and its wholly owned subsidiary, engaged in 
the interstate sale and distribution of magazines, books, and other publica- 
tions, including reprints of published books from which, in the course of 
reprinting, they had deleted or caused to be deleted portions of the text, 
usually condensing the books from some 75,000 words to 55,000 words more 
or less, so that their said reprints were abridged editions— 

(a) Falsely, deceptively, and misleadingly made use of such typical statements 
as “complete and unabridged,’ “a full-length novel,” on the front. covers 
of said abridged editions, without indicating in any way in the publication 
that the books were not complete reprints of the original, and thereafter, 
while discontinuing the use of the former statement, continued the use of 
the latter, without giving adequate and sufficient notice to the purchasing 
public as to said reprints being abridgements, through the statement, in 
small and inconspicuous type on the reverse of the title page, of some such 
statement as “ * * * has been cut to speed the story” or “ * * * 
represents an abridgement of the original to speed the action” ; 

(b) Failed to disclose in advertising materials issued by them with reference 
to said reprints which they sold and distributed, that the publications so 
advertised were in fact abridged editions; and 

(c) Substituted new or altered titles which differed from the original titles in 
reprints of books published by them from time to time, without giving any 
adequate and sufficient notice of said fact to the purchasing public through 
use of some such statement in small and inconspicuous type on the reverse 
of the title page as ““ * * * was originally published under the title 
of,” etc.; with tendency thereby to cause purchasers to buy said books, titles 
of which had been changed, as different publications ; 

Capacity and tendency of which false, misleading, and deceptive representations 
were to mislead and deceive a substantial portion of the purchasing publie 
into the mistaken belief that books and publications offered for sale by them 
were complete and unabridged editions of those published theretofore, and 
had not been previously published under any other title than that which 
appeared thereon: 

Heid, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and de- 
ceptive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 
Mr. John M, Russell for the Commission. 
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» Mr. Henry E. Schultz and Mr. Joseph Schultz, of New York City, 
for respondents. 
ComMPrLaIntT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Hillman Periodicals, 
Inc., a corporation, Alex L. Hillman, Phil Keenan, and Morris B. 
Levine, individually and as officers of Hillman Periodicals, Inc., a 
corporation, and Novel Selections, Inc., a corporation, hereinafter re- 
ferred to as respondents, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Hillman Periodicals, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, and respondents, Alex L. Hillman, 
Phil Keenan, and Morris B. Levine, individuals, are president, vice 
president, and secretary, respectively, thereof. Respondent, Novel 
Selections, Inc., is a corporation organized and existing under the laws 
of the State of New York and is a wholly owned subsidiary of re- 
spondent, Hillman Periodicals, Inc. The individual respondents have 
dominant control of the advertising policies and business activities 
of the corporate respondents and all of the respondents have co- 
operated with each other and have acted in concert in doing the acts 
and things hereinafter alleged. Respondents’ office and principal 
place of business is located at 1476 Broadway, New York, N. Y. 

Par. 2. Respondents are now and for more than 2 years last past 
have been engaged in the business of selling and distributing maga- 
zines and books. Respondents obtain from publishers or authors of 
certain books the right to sell reprints thereof, and in reprinting them 
or having them reprinted, delete or cause to be deleted portions of the 
text so that such reprints are abridged. 

Respondents cause their said products when sold, to be transported 
from their place of business in. the State of New York to the purchasers 
thereof at their respective points of location in various other States 
of the United States and in the District of Columbia. Respondents 
maintain, and at all times mentioned herein have maintained, a course 
of trade in their said products in commerce between and among the 
various States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business in con- 
nection with the sale and distribution of their said books in commerce 
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and as an inducement for the purchase thereof by members of the 
purchasing public, respondents caused to be printed on the front covers 
of their books statements of which the following are typical: 


COMPLETE AND UNABRIDGED 
A FULL LENGTH NOVEL 


and prior to about February 1948 failed to indicate in any way that 
they are not complete reprints of the original books from which they 
were copied; however, respondents have subsequently to said date 
caused to be printed on the reverse side of the copyright pages of their 
abridged books in small and inconspicuous type, statements of which 
the following is typical: 


This detective novel has been cut to speed the story. * * *, 


Respondents have also disseminated advertising material concern- 
ing their said abridged books which contains no disclosure that they 
are abridged. Respondents in certain instances have substituted new 
or altered titles on their said books for the original titles of the books 
from which they were copied, and have failed to disclose said original 
titles other than by the use of a statement in small and inconspicuous 
type on the reverse side of the copyright pages of their books, of which 
the following concerning their book entitled “Death Wears A Bridal 
Veil,” is typical: 

This novel was published originally under the title “Seven Were Veiled.’ 


Par. 4. The disclosures on the reverse side of the copyright page of 
respondents’ books, that they are abridged and of the titles of the 
original books from which they were copied, do not constitute adequate 
notice thereof, as they appear in small, inconspicuous type not notice- 
able to the average purchaser. 

Par. 5. Through said use of the expressions “complete and una- 
bridged” and “full-length novel,” and others similar thereto, and by 
their failure to disclose conspicuously and completely on the covers 
and title pages of their said books and in the advertising thereof, that 
they are abridged and the titles of the original books from which 
they were copied and that in certain instances new or altered titles 
have been substituted for the titles of said original books, respondents 
represent, directly and by implication, that their books are unabridged ‘ 
that they are complete reprints of the original books from which they 
were copied; that they are books that have not been previously pub- 
lished. 

Par. 6. The statements and representations used and disseminated 
by the respondents in the manner above described are deceptive, false, 
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and misleading. Respondents’ said books are not unabridged; they 
are not complete reprints of the original books from which they were 
copied; they are not books that have not been previously published. 

In truth and in fact, the books respondents sell are usually condensed 
from about 75,000 words in the originals thereof to about 55,000 words, 
with a possible variation of 5,000 words, more or less. 

Par. 7. The use by the respondents of the foregoing false, mislead- 
ing and deceptive statements and representations disseminated as 
aforesaid has had and now has the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that all of such representations are 
true, and induces a substantial portion of the purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase respondents’ 
abridged books in said commerce. 

Par. 8. The aforesaid acts and practices of respondents as herein al- 
leged are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 29, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondents, 
Hillman Periodicals, Inc., a corporation; Alex L. Hillman, Phil Kee- 
nan, and Morris B. Levine, individually and as officers of Hillman 
Periodicals, Inc.; and Novel Selections, Inc., a corporation, charging 
them with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of the answer of the respondents 
thereto, testimony and other evidence in support of and in opposition 
to the allegations of said complaint were taken before a trial examiner 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission upon said complaint, answer 
thereto, testimony, and other evidence, recommended decision of the 
trial examiner and exceptions filed thereto by the respondents, brief 
filed in support of the complaint, and oral argument of counsel; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom : 
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Paracraru 1. Respondent, Hillman Periodicals, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of New York, with its office and principal place 
of business now located at 535 Fifth Avenue, New York, N. Y. 

Respondents, Alex L. Hillman, Phil Keenan, and Morris B. Levine, 
are individuals and are president, vice president, and secretary, re- 
spectively, of respondent Hillman Periodicals, Inc. 

Respondent, Novel Selections, Inc., is a corporation organized and 
existing under the laws of the State of New York and is a wholly owned 
subsidiary of respondent Hillman Periodicals, Inc. 

The individual respondents have dominant control of the adver- 
tising policies and business activities of the corporate respondents, and 
all of the respondents have cooperated with each other and have acted 
in concert in doing the acts and things hereinafter described. 

Par. 2. Respondents are now, and for several years last past have 
been, engaged in the business of selling and distributing magazines, 
books, and other publications. Among the publications sold and 
distributed by the respondents are reprints of published books from 
which the respondents, in reprinting or in having them reprinted, 
delete or cause to be deleted portions of the text so that such reprints 
are abridged editions. 

Respondents cause said publications, when sold, to be transported 
from their place of business in the State of New York to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in their 
said publications in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business ir 
connection with the sale and distribution of their said reprints ot 
abridged editions of various books and as an inducement for the pur. 
chase thereof by members of the purchasing public, respondents, prio1 
to 1943, caused to be printed on the front covers of said abridged 
editions statements, of which the following are typical: 


Complete and Unabridged 
A full-length novel 


In the publication of said books, the respondents failed to indicate ir 


any way that said books were not complete reprints of the origina 
books from which they were copied. 
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Subsequent to February 1943 the respondents discontinued the use 
of the statement “Complete and unabridged” but continued to use 
the statement on the front cover of their publications “A full-length 
novel.” Qn the reverse of the title page of said books the respondents 
place the following or some similar statement in small and incon- 
spicuous type: 

This Detective Novel Classic has been cut to speed the story or 

This Mystery Novel Classic represents an abridgement of the original to speed 
the action. 

The respondents from time to time have issued various advertising 
material with reference to the reprints of books sold and distributed 
by them which.advertising contained no disclosure that the publica- 
tions so advertised were in fact abridged editions. 

Par. 4. In addition to the above practices, the respondents have 
from time to time published reprints of books on which the respondents 
have substituted new or altered titles differing from the original 
titles of the books from which they were copied and have failed to 
disclose said original titles other than by use of a statement in small 
and inconspicuous type on the reverse of the title page, of which the 
following is an example: 

This Thriller Novel Classic was originally published under the title of Too 
Many Doors. 

Par. 5. The Commission finds that the books sold and distributed 
by the respondents are not complete reprints of the original books 
from which they were copied. Instead, the books sold by the respond- 
ents are usually condensed from about 75,000 words to approximately 
55,000 words, with possible variation of 5,000 words more or less. 
Respondents’ books usually sell for 25 cents and usually contain from 
125 to 128 pages. 

The Commission further finds that the use of the term “Complete 
and unabridged” is false, deceptive, and misleading, as said publica- 
tions are in fact abridged editions. In addition, the use of the term 
“A full-length novel” or words of similar import when designating 
or describing an abridged edition of a novel or other publication is 
false, deceptive, and misleading and constitutes a representation that 
such reprints have not been abridged and contain the full story as 
originally written. The practice of the respondents followed in some 
instances of substituting titles for their reprint editions is deceptive 
and misleading in that such practice has a tendency to cause purchasers 
to purchase such books upon which the titles have been changed under 
the mistaken belief that they are purchasing a separate and different 
publication. 
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The Commission further finds that the practice of the respondents 
of disclosing in small print on the reverse of the title page that said 
books are in fact abridged or that the title has been changed does 
not constitute adequate and sufficient notice to the purchasing public. 

Par. 6. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements and representations disseminated as 
aforesaid has the capacity and tendency to mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that the books and publications offered for sale by the 
respondents are complete and unabridged editions of previously 
published books and that said books have not been previously pub- 
lished under any other title than that appearing upon respondents’ 
publications. 

Far. 7. The Commission has given consideration to the recommended 
decision of the trial examiner, the record herein, and to the remedy 
which might be applied to remove the deception engendered by the 
acts and practices of the respondents, as hereinabove described, and is 
of the opinion and so finds that such deception can only be removed by 
the discontinuance of the terms “unabridged,” “full-length novel,” and 
similar terms to designate or describe abridged editions and by a dis- 
closure on the cover, title page, and first page of wrapper, when one is 
used, that the publication is an abridged edition. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the respon- 
dents, testimony and other evidence in support of the complaint and in 
opposition thereto taken before a trial examiner of the Commission 
theretofore duly designated by it, recommended decision of the trial 
examiner and exceptions filed thereto by the respondents, brief filed in 
support of the complaint, and oral argument of counsel; and the Com- 
mission having made its findings as to the facts and its conclusion that 
the respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That the respondents, Hillman Periodicals, Inc., a 
corporation, and Novel Selections, Inc., a corporation, and their respec- 


HILLMAN PERIODICALS, INC., ET AL. 839 
832 Order 


tive officers, representatives, agents, and employees, and respondents, 
Alex L. Hillman, Phil Keenan, and Morris B. Levine, individually 
and as officers of Hillman Periodicals, Inc., and their respective rep- 
resentatives, agents, and employees, directly or through any corpo- 
rate or other device in connection with the offering for sale, sale, and 
distribution of books or other publications in commerce as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Representing, directly or indirectly, in advertising or in any 
other manner that any reprints from which substantial portions of 
the text have been deleted are unabridged or complete reprints of the 
original books. 

2. Using the terms “unabridged” or “complete and unabridged” 
or any other term of similar import or meaning to designate or de- 
scribe reprints of books or other publications from which substantial 
portions of the text have been deleted. 

8. Using the term “full-length novel” or any other term of similar 
import or meaning to designate or describe any reprint of a novel 
or other publication from which substantial portions of the text have 
been deleted. 

4, Offering for sale or selling any abridged copy of a book or publi- 
cation unless the word “abridged” appears on the front cover and 
on the title page of the book in immediate connection with the title 
and in clear, conspicuous type. If the book has an additional wrapper 
or cover bearing the title thereof, then the front page of such wrapper 
shall, in like maner, bear the conspicuously displayed word “abridged.” 

5. Disseminating any advertisement pertaining to abridged copies 
of reprints of books unless such advertisement clearly and definitely 
indicates that such reprints are abridged and unless the title of each 
and every reprint so advertised be immediately accompanied in equally 
conspicuous type by the word “abridged.” 

6. Using or substituting a new title for, or in place of, the original 
title of a reprinted story unless, wherever used, whether on the cover 
of the publication, on the title page, at the beginning of the story, 
or elsewhere, such substitute title be immediately accompanied, in 
equally conspicuous type, by the title under which such story was 
originally published. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In tHe Marrer oF 


SOL H. RUBEN AND FLORRINE B. RUBEN, TRADING AS 
BROOKS CLOTHES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND THE WOOL 
PRODUCTS LABELING ACT OF 1939 


Docket 5518. Complaint, Nov. 21, 1947—Decision, Apr. 13, 1948 


Where two partners engaged in selling to the general public from their store 
men’s coats or wool products composed in whole or in part of “wool,” 
“reprocessed wool,” or “reused wool” as defined in the Wool Products 
Labeling Act, which they purchased from manufacturers in other States and 
also from manufacturers in their own State who made them for introduction 
into commerce— 

(a) Sold some of the aforesaid wool products which were misbranded in viola- 
tion ef the Wool Products Labeling Act and the rules and regulations pro- 
mulgated thereunder in that there was not affixed to them the required stamp, 
tag, label or other means of identification showing the percentage of wool 
and nonwool fiber and aggregate, including filling or adulterating matter, 
and identification of the manufacturer or seller; and 

(b) With intent to violate said act and rules, etc., removed and mutilated and 
caused and participated in the removal and mutilation, after receipt of 
products and prior to their offer or sale, of such stamps, ete., which had been 
affixed to said wool products by the manufacturer or other authorized per- 
son and purported to contain the required information, and did not replace 
the same with substitute stamps, etc., containing the information required as 
above set out; 

With the result that the products concerned when offered and sold by them to 
the general public did not have affixed thereto stamps, ete., containing the 
information required by law: 

Held, That said acts, practices and methods, under the circumstances set forth, 
were in violation of said Wool Products Labeling Act and rules and regula- 
tions promulgated thereunder, and constituted unfair and deceptive acts 
and practices in commerce. 


Mr. DeWitt T. Puckett for the Commission. 
Kusworm & Kusworm, of Dayton, Ohio, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said Acts, the Federal Trade Commission, 
having reason to believe that Sol H. Ruben and Florrine B. Ruben, 
individually and as copartners trading as Brooks Clothes, hereinafter 
referred to as respondents, have violated the provisions of said Acts 
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and the Rules and Regulations promulgated under the Wool Products 
Labeling Act of 1939, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary i. Respondents, Sol H. Ruben and Florrine B. Ruben, 
are copartners trading and doing business as Brooks Clothes. Their 
place of business is at 509 Fifth Avenue, Pittsburgh, Pa. 

Par, 2. Respondents are now and for several years last past have 
been operating a store at the aforesaid address selling to the general 
public wool products, as such products are defined in the Wool Prod- 
ucts Labeling Act of 1939, in that said products are composed in 
whole or in part of wool, reprocessed wool or reused wool, as those 
terms are defined in said act. . 

Par. 3. During all the time aforementioned, the respondents have 
purchased and are now purchasing said wool products from various 
manufacturers located in States other than the State of Pennsyl- 
vania, and have caused and are now causing such products to be 
transported in commerce through regular and continuous channels 
of trade in which such products through respondents reach the ulti- 
mate purchaser-consumer in a State other than the State of manu- 
facture or first introduction into such commerce. Respondents also 
purchase said products from various manufacturers located in the 
State of Pennsylvania who manufacture such products for intro- 
duction into said commerce. 

Said wool products transported in commerce as aforesaid and said 
wool products manufactured for introduction into said commerce are 
thereafter offered for sale and sold by respondents to the general 
public at their said place of business. Said products are offered for 
sale and some are sold to purchasers residing in States other than 
the State of Pennsylvania and shipped to said purchasers at their 
respective points of residence from respondents’ place of business in 
Pittsburgh, Pa. 

Par. 4. Among the wool products purchased and transported in 
commerce as aforesaid and also among the wool products manufac- 
tured for introduction into said commerce and thereafter offered for 
sale and sold by respondents as aforesaid since July 15, 1941, were 
men’s coats, and other garments. All of said wool products pur- 
chased and transported in commerce as aforesaid, and all of said wool 
products manufactured for introduction into said commerce, were sub- 
ject to the provisions of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder. 
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Par. 5. Some of the aforesaid wool products were misbranded 
within the intent and meaning of the Wool Products Labeling Act of 
1939 and the rules and regulations promulgated thereunder when 
offered for sale and sold by respondents, in that said products, when 
offered for sale and sold by respondents, did not have affixed thereto 
a stamp, tag, label, or other means of identification showing (a) the 
percentage of the total fiber weight of the wool product, exclusive of 
ornamentation, not exceeding 5 per centum of said total fiber weight, 
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber other 
than wool where said percentage by weight of such fiber was 5 per cen- 
tum or more, and (5) the aggregate of all other fibers; (0) the maxi- 
mum percentage of the total weight of the wool product of nonfibrous. 
loading, filling, or adulterating matter; (c) the name of the manu- 
facturer of the wool product, or the manufacturer’s registered identifi- 
cation number and the name of a subsequent seller or reseller of the 
product, as provided for in the rules and regulations promulgated 
under such act, or the name of one or more persons subject to section 3. 
of said act with respect to such wool product; (d) the percentages in 
words and figures plainly legible, by weight of the wool contents of 
said wool product where said woo] product contained a fiber other 
than wool. 

Par. 6. The aforesaid wool products, when received by respondents 
at their said place of business, had affixed thereto stamps, tags, labels, 
or other means of identification purporting to contain the informa- 
tion required by the Wool Products Labeling Act of 1989. After said 
wool products were delivered to the respondents at their said store 
and place of business as aforesaid, and before said wool products were 
offered for sale or sold by respondents to the general public, said 
respondents, with intent to violate the provisions of the Wool Prod- 
ucts Labeling Act of 1939 and the rules and regulations promulgated 
thereunder, did remove, and participate in and cause the removal of, 
the stamps, tags, labels, or other means of identification which pur- 
ported to contain the information required by the provisions of said 
act and said rules and regulations affixed to said wool products by the 
manufacturer thereof or by some person authorized or required by 
said act to affix such stamps, tags, labels, or other means of identifica- 
tion to said wool products. 

Par. 7. After said wool products were delivered to the respondents. 
at their said store and place of business as aforesaid, and before said 
wool products were offered for sale or sold by respondents to the @one- 
ral public, said respondents, with intent to violate the provisions of 
said Wool Products Labeling Act of 1939 and said rules and regu- 
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jations promulgated thereunder, did mutilate and participate in and 
cause the mutilation of the stamps, tags, labels, or other means of 
identification which purported to contain the information required by 
the provisions of said act and said rules and regulations affixed to 
said wool products by the manufacturer thereof, or by some person 
authorized or required by said act to affix such stamps, tags, labels, or 
other means of identification to said wool products. 

Par. 8. Said respondents did not replace said stamps, tags, labels, 
or other means of identification with substitute stamps, tags, labels, 
or other means of identification containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 and _ 
the rules and regulations thereunder. Asa result of respondents’ said 
acts and practices in removing and mutilating said stamps, tags, labels, 
or other means of identification affixed to said wool products, said 
wool products, when offered for sale and sold by respondents to the 
general public at their said store and place of business, did not have 
affixed thereto stamps, tags, labels, or other means of identification 
containing the information required by said act and said rules and 
regulations. 

Par. 9. The aforesaid acts, practices, and methods of the respondents, 
as herein alleged, were and are in violation of the Wool Products 
Labeling Act of 1939, and the rules and regulations promulgated 
thereunder, and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnpincs as ro THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade Com- 
mission on November 21, 1947, issued and on November 22, 1947, 
served upon the respondents, Sol H. Ruben and Florrine B. Ruben, 
individually and as copartners trading as Brooks Clothes, its com- 
plaint in this proceeding, charging said respondents with the use of 
unfair and deceptive acts and practices in commerce in violation 
of the provisions of those acts. On December 15, 1947, the respond- 
ents filed their answer to said complaint, but on February 20, 1948, 
they filed a motion to be permitted to withdraw said original answer 
and in lieu thereof to substitute an. answer dated February 6, 1948, 
which was annexed to said motion; and on February 27, 1948, this 
motion was granted. In said substitute answer the respondents ad- 
mitted all of the material allegations of fact set forth in the complaint 
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and waived all intervening procedure and further hearing as to sald 
facts. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission on the complaint of the Commission and 
the respondents’ substitute answer thereto ; and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that the proceeding is in the interest of the public 
and makes this its findings as to the facts and its conelusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracraru 1. The respondents, Sol H. Ruben and Florrine B. 
Ruben, are copartners trading and doing business as Brooks Clothes, 
with their principal place of business located at 509 Fifth Avenue, 
Pittsburgh, Pa. 

Par. 2. The respondents are now and for several years last past 
have been operating a store at the aforesaid address, selling to the 
general public “wool products” as such products are defined in the 
Wool Products Labeling Act of 1939, in that said products are com- 
posed in whole or in part of “wool,” “reprocessed wool” or “reused 
wool,” as those terms are defined in said act. 

Par. 8. During all of the time mentioned herein the respondents. 
have purchased and are now purchasing said wool products from 
various manufacturers located in States other than the State of Penn- 
sylvania, and they have caused and are now causing such products 
to be transported in commerce through regular and continuous chan- 
nels of trade in which such products through the respondents reach 
the ultimate purchasers in States other than the State of manufac- 
ture or the State where such products were first introduced into com- 
merce. The respondents also purchase some of said wool products 
from various manufacturers located in the State of Pennsylvania who 
manufacture such products for introduction into commerce. 

The wool products transported in commerce and manufactured for 
introduction into commerce, as aforesaid, are thereafter offered for 
sale and sold by the respondents to the general public at their place 
of business in Pittsburgh, Pa. Such products are offered for sale 
and some are sold to purchasers residing in States other than the 
State of Pennsylvania, and when so sold are shipped to said purchas- 
ers at their respective points of residence from the respondents’ place 
of business in Pittsburgh, Pa. 

Par. 4. Among the wool products purchased and transported in 
commerce and manufactured for introduction into commerce and 
thereafter offered for sale and sold in commerce by the respondents, 
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as aforesaid, since July 15, 1941, were men’s coats and other garments. 
All of said wool products were subject to the provisions of the Wool 
Products Labeling Act of 1939 and the rules and regulations pro- 
mulgated thereunder. 

Par. 5. Some of the aforesaid wool products, when offered for sale 
and sold by the respondents, were misbranded within the intent and 
meaning of the Wool Products Labeling Act of 1939 and the rules 
and regulations promulgated thereunder in that said products did 
not have affixed thereto a stamp, tag, label, or other means of identi- _ 
fication, or a substitute therefor, showing: (a) The percentage of the 
total fiber weight of the wool products, exclusive of ornamentation 
not exceeding 5 per centum of said total fiber weight, of (1) wool; 
(2) reprocessed wool; (3) reused wool; (4) each fiber other than wool 
where said percentage by weight of such fiber is 5 per centum or more; 
and (5) the aggregate of all other fibers; (>) the maximum percent- 
age of the total weight of such wool product, of any nonfibrous load- 
ing, filling or adulterating matter; (c) the name of the manufacturer 
of the wool product or the manufacturer’s registered identification 
number and the name of a subsequent seller or reseller of the product, 
as provided for in the rules and regulations promulgated under such 
act, or the name of one or more persons subject to section 3 of said 
act with respect to such wool product; (d) the percentages in words 
or figures piainly legible, by weight of the wool contents of said wool 
product where said wool product contained a fiber other than wool. 

Par. 6. The aforesaid wool products, when received by the respond- 
ents at their place of business, had affixed to them stamps, tags, labels, 
or other means of identification, purporting to contain the informa- 
tion required by the Wool Products Labeling Act of 1939. After such 
products were delivered to the respondents and before they were 
offered for sale, or sold, by the respondents to the general public, the 
respondents, with intent to violate the provisions of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
thereunder, did remove and participate in and cause the removal of, 
and did mutilate and participate in and cause the mutilation of, the 
stamps, tags, labels, or other means of identification, which purported 
to contain the information required by the provisions of said act and 
said rules and regulations, affixed to such products by the manu- 
facturer thereof or by some person authorized or required by said act 
to affix such stamps, tags, labels, or other means of identification, to 
said products. 

Par. 7. The respondents did not replace said stamps, tags, labels, 
or other means of identification, with substitute stamps, tags, labels, 
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or other means of identification, containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 and 
the rules and regulations promulgated thereunder. As a result of 
the respondents’ removal and mutilation of said stamps, tags, labels, 
or other means of identification, affixed to said wool products, such 
products, when offered for sale and sold by the respondents to the 
general public, did not have affixed thereto stamps, tags, labels, or 
other means of identification, containing the information required 
by said act and the rules and regulations promulgated thereunder. 


CONCLUSION 


The aforesaid acts, practices, and methods of the respondents as 
herein found were and are in violation of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of the respondents, in which answer said respondents admitted 
all of the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its 
conclusion that the respondents have violated the provisions of the 
Federal Trade Commission Act and the Wool Products Labeling Act 
of 1939: 

It is ordered, That the respondents, Sol H. Ruben and Florrine B. 
Ruben, copartners trading and doing business as Brooks Clothes, or 
trading under any other name, jointly or severally, and their agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the introduction into commerce or the 
sale, transportation, or distribution in commerce, as “commerce” is 
defined in the aforesaid acts, of men’s coats or any other “wool 
products,” as such products are defined in and subject to the Wool 
Products Labeling Act of 1939, which contain, purport to contain, or 
in any way are represented as containing “wool,” “reprocessed wool,” 
or “reused wool,” as those terms are defined in said act, do forthwith 
cease and desist from misbranding such products by failing to affix 
securely to, or place on, such products a stamp, tag, label, or other 
means of identification, showing in a clear and conspicuous manner: 
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(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding 5 per centum of said total 
fiber weight, of (1) wool; (2) reprocessed wool; (3) reused wool; 
(4) each fiber other than wool where said percentage by weight of 
such fiber is 5 per centum or more; and (5) the aggregate of all other 
fibers. 

(6) The maximum percentage of the total weight of such wool; 
products of any nonfibrous loading, filling, or adulterating matter. 

(¢c) The name of the manufacturer of such wool product; or the 
manufacturer’s registered identification number and the name of a 
seller of such wool product; or the name of one or more persons intro- 
ducing such wool product into commerce, or engaged in the sale, trans- 
portation, or distribution thereof in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939: Provided, That the foregoing provisions con- 
cerning misbranding shall not be construed to prohibit acts permitted 
by paragraphs (a) and (b) of section 3 of the Wool Products Labeling 
Act of 1989: And provided, further, That nothing contained in this 
order shall be construed as limiting any applicable provisions of said 
act or the rules and regulations promulgated thereunder. 

It is further ordered, That said respondents and their agents, rep- 
resentatives and employees, directly or through any corporate or other 
device, in connection with the purchase, offering for sale, sale or dis- 
tribution of men’s coats or any other “wool products,” as such products 
are defined in and subject to the Wool Products Labeling Act of 1939, 
do forthwith cease and desist from causing or participating in the re- 
moval or mutilation of any stamp, tag, label, or other means of identi- 
fication, affixed to any such “wool product” pursuant to the provisions 
of the Wool Products Labeling Act of 1939, with intent to violate the 
provisions of said act, and which stamp, tag, label, or other means of 
identification purports to contain all or any part of the information 
required by said Act. 

It is further ordered, That the respondents shall within 60 days after 
service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In roe Matrer oF 
SORBTEX FOUNDATION, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4989. Complaint, June 30, 1943—Decision, Apr. 23, 1948 


Where a corporation engaged in the manufacture and interstate sale and distribu- 
tion of a chemical solution intended for use as a treatment or process for 
towels, designated ‘“‘Sorbtex”; in advertising through pamphlets, booklets, 
circulars, and other advertising material intended primarily for towel man- 
ufacturers, but distributed also to some extent among members of the pub- 
lie, directly or by implication— 

(a) Represented that its said product made ivels more absorbent and sub- 
stantially increased their “dryability,” and that towels treated therewith 
dried faster ; 

(bd) Represented that the effects produced by the product were permanent, and 
that the solution remained in the fabric after repeated launderings; and 

(c) Falsely represented that the product increased the tensile strength of towels; 

The facts being that, as disclosed by tests by the Bureau of Standards and pri- 
vate laboratories, the ability of the solution to increase the absorptive ca- 
pacity of towels was limited to effects upon the towel before laundering 
and was in no sense permanent as the solution was not retained in the 
towels after repeated launderings ; 

With tendeney and capacity to mislead and deceive a substantial number of 
towel manufacturers and of the purchasing public, and thereby to induce 
purchase by the former of substantial quantities of the product concerned: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


In said proceeding, in which as aforesaid noted there was evidence, consisting 
of tests by the Bureau of Standards and also by private laboratories, to 
the effect that respondent’s product would not accomplish the results claimed 
therefor, and on the basis of which the Commission found respondent’s 
representations erroneous and misleading in so far as they related to towels 
after laundering, the Commission was of the opinion that evidence in the 
record to the contrary of said conclusions, which consisted largely of the 
personal opinions of witnesses unsupported by actual tests, was insufficient 
to meet the evidence based on aforesaid tests. 


In said proceeding in which the complaint also charged respondent with mis- 
representing, directly or by implication, that its said preparation made 
white towels whiter and that the process involved was patented, the Commis- 


sion was of the view that such additional charges were not sustained by 
* the record. 


Before Mr. Randolph Preston, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Mr. Ralph Dombrower, of Richmond, Va., for respondent. 
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COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act. 
and by virtue of the authority vested in it by said act, the Federal! 
Trade Commission, having reason to believe that Sorbtex Foundation, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint in that respect as follows: 

ParacrapH 1. Respondent, Sorbtex Foundation, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Virginia, with its offices and principal place 
of business located at 210 East Franklin Street, in the city of Rich- 
mond, State of Virginia. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the business of manufacturing, selling, and dis- 
tributing a solution designated “Sorbtex,” represented by respondent 
to be a treatment or process for application to towels and other fabrics 
to make towels more absorbent; to increase the dryability of towels 
and to make them dry faster; and te.increase the tensile strength of 
the fabvic and lengthen its life snd make it more durable and to reduce 
abrasion without weakening the fibers of the fabric, and for other 
purposes. 

In the course and conduct of its business, respondent has caused its 
said solution, when sold, to be shipped and transported from its place 
of business in the State of Virginia to manufacturers of towels and 
other fabrics located in various other States of the United States. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said solution in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

The respondent is now, and at all times mentioned herein has been, 
engaged in substantial competition in commerce between and among 
the several States of the United States and in the District of Columbia, 
with other corporations and with partnerships, firms, and individuals, 
engaged in the sale and distribution of similar products or products 
sold and used for the same or similar purposes as those for which 
respondent represents its said solution. There are among such com- 
petitors in said commerce many who do not in any manner misrepre- 
sent the quality and character of their products and who do not make 
any false statements in connection with the sale and distribution of 


their products. 
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Par. 3. In the course and conduct of its said business in commerce, 
as aforesaid, respondent has made and is now making, and has caused 
and is now causing, the publication of false, misleading, and deceptive 
statements and representations concerning its said product through 
circulars, magazines, newspapers, and otherwise, circulated among 
purchasers and prospective purchasers by various means. Among and 
typical of the false, misleading, and deceptive statements and repre- 
sentations so made and used by respondent in connection with the 
offering for sale, and sale, of said product, are the following: 


HOW THE SORBTEX PROCESS IMPROVES MODERN TOWELS 


Sorbtex makes towels immediately usable, without “breaking in.” 

Sorbtex makes towels absorbent, without weakening the fibers. Reduced 
abrasion, lengthens durability. 

Sorbtex substantially increases the “dryability” of towels. 

Sorbtex remains in the towels, even after repeated launderings. 

Sorbtex processed towels dry faster * * * wipe more quickly * * * 
dry with less effort * * * do not get soaking wet * * * require less 
abrasive rubbing * * * last longer * * * makes white towels whiter 
* * * processis permanent * * * tensile strength increased by 10% * * * 

Famous patented “drop” test, which dramatically proves the greater dryability 
of Sorbtex treated towels. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto, not herein set-out, 
which purport to be descriptive of the nature and quality of respond- 
ent’s said solution Sorbtex, respondent has represented, directly or 
by implication, among other things, that said solution when applied 
as directed to towels and other fabrics is permanent and remains in 
the fabric after repeated laundering; that it improves towels and 
makes new towels immediately usable without breaking in; that it 
makes towels and other fabrics more absorbent without weakening 
the fibers and substantially increases the dryability of towels; that 
Sorbtex-processed towels do not get soaking wet; that Sorbtex treated 
towels dry faster with less effort, and wipe more quickly; that Sorb- 
tex-treated towels require less abrasive rubbing and last longer; that 
Sorbtex increases the tensile strength of the fiber and makes white 
towels whiter; and that said process is patented. 

Par. 5. The foregoing representations, and other representations 
not herein set-out, are false and misleading, and constitute false adver- 
tismg. In truth and in fact, the said solution when applied as directed 
to towels and other fabrics, does not increase the tensile strength 
of the fiber in towels and other fabrics to which it is applied, and 
does not permanently remain in the fabric after repeated laundering; 
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said solution does not improve towels and does not make new towels 
immediately usable without breaking in, and does not prevent towels 
from getting soaking wet nor substanially increase their dryability or 
make them dry faster with less effort and wipe more quickly; said 
solution does not make white towels and other white fabric whiter 
with less effort, and does not make towels and fabrics more absorbent; 
and said process is not patented. 

Par. 6. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements with 
respect to the quality and character of its aforesaid solution has had 
and now has the capacity and tendency to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and adver- 
tisements are true, and that the respondent’s said solution Sorbtex 
possesses the qualities claimed and represented for it in the treatment 
of towels and other fabrics and causes a substantial portion of the 
purchasing public, because of said erroneous and mistaken belief, to 
purchase substantial quantities of respondent’s solution and towels 
and other fabrics treated with said process. 

The use by the respondent of the foregoing false, deceptive, and 
misleading statements, representations, and advertisements, dissem- 
inated as aforesaid, with respect to the character, quality, and effect 
of respondent’s said solution, has had and now has the capacity and 
tendency to and does mislead and deceive a substantial number of 
manufacturers of towels and other fabrics into the erroneous and 
mistaken belief that such false statements, representations, and adver- 
tisements are true and into contracting with the respondent for the 
use of Sorbtex applied to towels and other fabrics manufactured, sold, 
and distributed by them in preference to the products of competitors 
of the respondent. 

As a result trade has been diverted unfairly to the respondent from 
its competitors in said commerce who truthfully advertise the quality 
and character of their products. In consequence thereof injury has 
been and is now being done by respondent to competition in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 30, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Sorbtex Foundation, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce in violation of the provisions of that 
act. While no formal answer to the complaint was filed by respond- 
ent a letter was addressed to the Commission by respondent, denying 
all of the charges in the complaint. Thereafter, testimony and other 
evidence in support of and in opposition to the complaint were intro- 
duced before a trial examiner of the Commission theretofore duly 
designated by it, and such testimony and other evidence were duly 
recorded and filed in the office of the Commission. Subsequently, the 
matter came on for final consideration by the Commission upon the 
complaint, respondent’s denial of the charges therein, testimony, and 
other evidence, recommended decision of the trial examiner and re- 
spondent’s exceptions thereto, briefs in support of and in opposition 
to the complaint, and oral argument, and the Commission, having duly 
considered the matter and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapPH 1. The respondent, Sorbtex Foundation, Inc., is a corpo- 
ration organized, existing, and doing business under and by virtue of 
the laws of the State of Virginia, with its office and principal place of 
business located at 11 East Franklin Street, Richmond, Va. Respond- 
ent is now, and for a number of years last past has been, engaged in the 
manufacture and sale of a chemical solution designated “Sorbtex” 
intended for use as a treatment or process for towels. The solution is 
sold by respondent principally to towel manufacturers. 

Par. 2. In the course and conduct of its business respondent causes 
and has caused its product, when sold, to be transported from its place 
of business in the State of Virginia to purchasers located in various 
other States of the United States and in the District of Columbia. 
Respondent maintains and has maintained a course of trade in its 
product in commerce between and among the various States of the 
United States and in the District of Columbia. 
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Par. 3. In the course and conduct of its business respondent has 
advertised its product by various means, including the distribution 
of pamphlets, booklets, circulars, and other advertising material. 
While the advertising is intended primarily for towel manufacturers, 
some of it is also distributed among members of the public. Among 
and typical of the statements appearing in the advertising are the 
following: 


Sorbtex makes towels absorbent, without weakening the fibers. Reduced 
abrasion lengthens durability (Comm. Ex. 5). 

Sorbtex substantially increases the “dryability” of towels (Comm. Ex. 5). 

Sorbtex remains in the towels, even after repeated launderings (Comm. Ex. 5). 

The fact that Sorbtex processed fibers dry 20% faster means that only 80% 
of the water, or moisture, has wet the fibers and the remaining 20% has been 
taken or is held by the absorbent (Comm. Ex. 12, p. 6). 

Q. Is the Sorbtex treatment permanent? 

A. Once the Sorbtex treatment is applied and the fabric or yarn is made 
absorbtive it is permanently absorbent (Comm. Ex. 7). 

A new, simple, inexpensive process for increasing and making permanent the 
“dryability” of all types of towels (Comm. Ex. 5). 

Increases tensile strength on an average of 10 percent (Comm. Ex. 7). 


Par. 4. Through the use of these statements and others of similar 
import respondent has represented, directly or by implication, that its 
product makes towels more absorbent and substantially increases the 
“dryability” of towels; that Sorbtex-treated towels dry faster; that the 
effects produced by the product are permanent, the solution remaining 
in the fabric of towels after repeated launderings; and that the product 
increases the tensile strength of towels. 

Par. 5. The formula for respondent’s product is as follows: 


Parts 
NSW Ea ee Bes Bl ap A ie eR eel ret 2 gl uae, ae eal eee A es ee 1, 000 
Menudo sodtunspiosphates = as 52. leet ee en ee ee ee 4 
Slaked lime (not less than 97% Ca(OH) -------------+----------------- 1 


The product is intended to be mixed with water in the proportion of 
1 gallon of the product to 50 gallons of water. The towels which are to 
be treated are subjected to the resulting solution. The theory upon 
which respondent bases its claims for the efficacy of the product, as 
explained by an officer of respondent who is also a chemist and one of 
the inventors of the process, is as follows: 

* * * the whole theory behind the Sorbtex process and the theory on 
which our advertising department has based its claims, is simply this: That by 
treating fibers with certain salts which are mentioned in our patent these 
chemical salts go into the fibers. These salts go into the fiber eontaining a small 
amount of water which is chemically inherent in this salt. * * * This salt 
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contains a certain percentage of water and when incorporated in the fiber, whether 
it be a towel, underwear, or whatever it might be, it carries that moisture in 
with it. 

When that particular fabric or fiber is dried at a temperature of 100° F. or 
better, it loses that moisture which it has in it. When you begin to apply mois- 
ture to that particular fabric or fiber, that chemical salt on the inside has an 
affinity for water and tries to take it up. Therefore, we get a faster take-up 
due to the implanted salts in the fiber, and dispersion due to the fact that 
the salt is all through the fibers and goes from one fiber to another. 

Par. 6. At the request of the Commission, respondent’s product was. 
subjected to tests by the National Bureau of Standards and the re- 
sults of those tests form a part of the record in this proceeding. Also. 
in evidence are the results of three other tests of the product made 
by private testing laboratories, the results of two of these tests hav- 
ing been introduced by the Commission and one by respondent. While 
the results of these various tests vary in detail, it is clear from an 
examination of the results of all of the tests that insofar as the abil- 
ity of respondent’s product to increase the absorptive capacity of tow- 
els is concerned, such ability is limited to effects produced upon the 
towel before it is subjected to laundering. As a result of the launder- 
ing process, particularly after two or three launderings, the solution 
is almost completely removed from the towel and thereafter the towel 
has no appreciable absorptive capacity in excess of that of a towel 
which has never been treated with the solution. The testing labora- 
tory whose report was introduced by respondent summarized the: 
results of its tests as follows: 

“Results of tests show the Sorbtex treatment to increase the amount. 
of water absorbed, and the rate at which water is absorbed and dis-- 
persed by the treated towels prior to laundering. For the unwashed 
Turkish towels, there is a marked increase in the rates of water absorp- 
tion and water dispersion of the treated versus the untreated towels; 
while for the crash towels, the treatment also increases to a signifi- 
cant extent the amount of water absorbed. 

“After one laundering, however, the treated and untreated towels: 
are practically equivalent in all respects related to absorbency; 
namely, quantity of water absorbed, and rate of water absorption and. 
dispersion. 

“Chemical analysis reveals that the phosphates used in treating these: 
towels is almost entirely removed by one standard laundering. Once 
the treatment has been nullified by laundering, the treated towels 
fare no better than the untreated towels in the absorption tests con- 
ducted. In fact, test results show that the untreated, washed Turkish 
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towel is slightly better than the unwashed Sorbtex-treated towel in 
absorbency, and the same thing was observed for the crash towels 
with the exception of rate of water dispersion. The rate at which 
water is dispersed by the Sorbtex-treated crash towel is greater before 
than after laundering owing to the effect of the phosphate treatment. 
In terms of consumer serviceability the Sorbtex-treated towels offer 
the advantage of immediate usability and superior all-around per- 
formance prior to laundering, when compared to untreated and un- 
laundered toweling. 

“Once the towels are laundered, however, the treated and untreated 
towels would be equivalent in performance.” 

The Commission therefore finds that respondent’s representations 
are erroneous and misleading insofar as they relate to towels after 
laundering. The product does not render such towels more absorbent 
or increase their “dryability.” Such towels will not dry faster. The 
effects produced by respondent’s product are in no sense permanent, 
as the solution is not retained in the towels after repeated launder- 
ings. The evidence in the record, particularly that supplied by the 
National Bureau of Standards, also establishes that respondent’s 
product does not increase the tensile strength of towels. 

While there is evidence in the record contrary to these conclusions, 
such evidence consists largely of the personal opinions of witnesses 
unsupported by actual tests of the product and in the opinion of the 
Commission is insufficient to meet the evidence referred to above. 

Par. 7. While the complaint contains certain charges in addition 
to those discussed above, the Commission is of the view that such ad- 
ditional charges are not sustained by the record. 

Par. 8. The use by respondent of the erroneous and misleading 
representations herein set forth has the tendency and capacity to mis- 
lead and deceive a substantial number of towel manufacturers and a 
substantial portion of the purchasing public with respect to respond- 
ent’s product, and the tendency and capacity to cause such manufac- 
turers to purchase substantial quantities of the product as a result 
of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice of. the public and constitute unfair and deceptive acts 
and practices. in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, respondent’s denial of 
the charges in the complaint, testimony, and other evidence intro- 
duced before a trial examiner of the Commission theretofore duly 
designated by it, recommended decision of the trial examiner and 
respondent’s exceptions thereto, briefs in support of and in opposi- 
tion to the complaint, and oral argument; and the Commission having 
made its findings as to the facts and its conclusion that respondent 
has violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Sorbtex Foundation, Inc., a corpora- 
tion, and its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the of- 
fering for sale, sale and distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of respondent’s chemi- 
cal product designated “Sorbtex,” or any product of substantially 
similar composition or possessing substantially similar properties, 
do forthwith cease and desist from representing, directly or by im- 
plication : 

1. That respondent’s product makes towels more absorbent, in- 
creases the “dryability” of towels, or causes towels to dry faster, un- 
less such representations be limited to towels prior to laundering. 

2. That effects produced by the use of said product are permanent, 
or that said product remains in the fabric of towels after repeated 
launderings. 

3. That said product increases the tensile strength of towels. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5120. Complaint, Jan. 26, 1944—Decision, May 12, 1948 


Where three partners, engaged in the manufacture and competitive interstate 
Sale and distribution of baby crib mattresses, through statements on their 
stationery and on tags and labels attached to their products and in other 
ways— 

(@) Falsely represented that they were the world’s largest manufacturer of 
baby bedding; and 

(0) Falsely represented that their mattresses were recommended or prescribed 
by practicing physicians and were manufactured under the supervision of 
medical experts; when in fact they had never been actually so recommended 
or prescribed, and other claim was concededly untrue; 

With tendency and capacity to mislead and deceive a substantial portion of the . 
purchasing public into the mistaken belief that said representations were 
true, whereby said public was induced to purchase substantial quantities of 
their products and trade was diverted unfairly to them from their com- 
petitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 

In said proceeding in which the complaint also charged that respondents falsely 
represented that their said baby mattresses and bedding were made from or 
covered with lambs’ wool worked into a fleecy felt; that said products, “‘sani- 
fied” or treated with a coating of “‘sani-septic” preparation, were rendered 
ever dry, sanitary, and impervious to the effects of uric acid, were water- 
proof and dustproof and free from and immune to bacteria, germs, and odors, 
and were rendered nonallergic and health protecting; and that the price of 
$9.95 or $10.95 was a special or reduced price for said tufted baby mattresses : 
the Commission was of the opinion that the charge with respect to such ad- 
ditional representations had not been sustained. 


Before Ur. George Biddle, trial examiner. 
Mr. R. A. McOuat and Mr. Jesse D. Kash for the Commission. 
Mr. Isidore Friedman, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Max I. Staffin, Milton 
J. Spitzer, and David Staffin, copartners trading and doing business 
as the Staftin Johns Co. ; Cum-A-Part Mattress Co., Inc., a corporation, 
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and Louis Staffin, Harry Staffin, Minnie Staffin, and Abraham Staffin, 
individually and as officers, directors, and agents of respondent corpo- 
ration Cum-A-Part Mattress Co., Inc., hereinafter referred to as re- 
spondents, have violated the provisions of said act, and.it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrarn 1. Respondents, Max I. Staffin, Milton J. Spitzer, and 
David Staffin are individuals operating and doing business under the 
trade name, The Staffin Johns Co., with offices and principal place of 
business at 1308 North Halsted Street, Chicago, Ill. Said individual 
respondents, operating under said trade name, are now and have been 
for more than 8 years last past engaged in the manufacture, purchase 
for resale, and sale of mattresses, bedding, and furniture. Said re- 
spondents during the course and conduct of their business, as aforesaid, 
- have sold similar products manufactured by respondent corporation 

Cum-A-Part Mattress Co., Inc. 

Par. 2. Respondent, Cum-A-Part Mattress Co., Inc., is a corpora- 
tion organized, existing, and doing business under the the laws of the 
State of New York with its offices and principal place of business 
Jocated at 499-505 Sackman Street, Brooklyn, N. Y. Said respondent 
is engaged in the manufacture, sale, and distribution of mattresses, 
bedding, and furniture, some of which said products are sold and 
shipped by said corporation to the individual respondents named in 
paragraph one hereof, operating under the trade name The Staffin 
Johns Co., for resale to the purchasing public. 

Par. 3. Respondent individuals, Louis Staffin, Harry Staffin, Minnie 
Staffin, and Abraham Staffin, are now, and have been during all the 
times hereinafter mentioned, officers, directors, and agents of respond- 
ent, Cum-A-Part Mattress Co., Inc., and managed, controlled, and 

directed the business and affiairs of said corporation, particularly 
with respect to the acts and practices hereinafter alleged. 

Par. 4. All of the respondents hereinabove named act, and have 
acted during all the times mentioned herein, in conjunction and coop- 
eration with one another in performing the acts and practices here- 
inafter alleged. 

Par. 5. Respondents are now and for several years last past have 
been engaged in the business of manufacturing, selling, and distribut- 
ing mattresses, bedding, and furniture. Respondents cause said prod- 
ucts, when sold, to be shipped from their respective places of business 
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in Illinois and New York to dealers for resale and to purchasers 
thereof located in various States of the United States and in the 
District of Columbia. 

The respondents maintain, and at all times mentioned herein have 
maintained, a course and current of trade in said products in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 6. In the course and conduct of their aforesaid business, re- 
spondents are now, and at all times mentioned herein have been in 
substantial competition with other individuals, and with other cor- 
porations, firms, and partnerships engaged in the business of manu- 
facturing, selling, and distributing mattresses, bedding, furniture, 
and similar merchandise in commerce between the various States of 
the United States and in the District of Columbia. 

Par. 7. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their said products, re- 
spondents have made and now make, and have placed in the hands 
of others the means whereby are made, false and misleading state- 
ments and representations by radio continuities and in advertisements 
inserted in newspapers, pamphlets, letters, and other media circulated 
through the mails and otherwise, and by tags and labels affixed to 
their said products when sold and shipped in interstate commerce. 
Among and typical, but not exclusive, of such statements and repre- 
sentations so made and published are the following: 

The New Air Float, Sani-Fied Baby Mattress, Styled by Cuin-A-Part Mattress 
Company, Ine. 

A Promotionally Priced, Tufted, Wet-proof, Mattress * * * $9.95 * * #* 
$10.95. . 

_Sani-Septic ticking * * * Sani-Septic safeguards your health. This 
coating is resistant to: 


Uric acid. Mild acid. 
Water. Perspiration. 
Bacteria. Germs. 

Dust. Odors. 


* * * fast color, washable * * * non allergic. 

This is The New Ever Dry Process Guaranteed Wet Proof. 

The picturization* of a sheep together with the words “LLamb’s wool 
warm, fleecy felt” and the word “doctor” or the prescription symbol “Rx” to- 
gether with the words “recommended this specially designed mattress for 
baby’s health * * * manufactured by The Staffin Johns Company, 1308 
North Halsted Street, Chicago, Illinois * * * the world’s largest manu- 


facturer of baby bedding. 


* oF 
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Par. 8. Through the use of the statements and representations 
hereinabove set forth and others of similar import appearing in re- 
spondents’ advertising material but not specifically set-out herein, 
the respondents represent that said The Staffin Johns Co. is the world’s 
largest manufacturer of baby bedding; that respondents’ baby mat- 
tresses and bedding are manufactured or made from or covered with 
lamb’s wool worked into a fleecy felt; that said products are manu- 
factured or made under the supervision of medical experts and are 
recommended or prescribed by graduate medical doctors and prac- 
ticing physicians; that said mattresses and bedding so sani-fied or 
treated with a coating of said Sani-Septic preparation are rendered 
ever dry, sanitary, and impervious to the effects of uric acid; that 
said products so treated are waterproof and dustproof and are free 
from and immune to bacteria, germs, and odors; that said products 
by said treatment are rendered nonallergic and health-protecting; and 
that the price of $9.95 or $10.95 is a special or reduced price for said 
tufted baby mattresses. 

Par. 9. The aforesaid statements and representations are false and 
misleading. In truth and in fact the business conducted by respond- 
ent copartners under the trade name The Staffin Johns Co. is not 
the world’s largest manufacturer of baby bedding; respondents’ said 
baby mattresses and bedding are not made from or covered with lamb’s 
wool, and the price markings $9.95 and $10.95 on said mattresses are 
fictitious and exaggerated and are not the prices at which said prod- 
ucts are customarily offered for sale and regularly sold in the normal 
and usual course of the retail trade. Respondents do not regularly 
and continuously employ graduate medical doctors to supervise and 
direct the manufacture of said products, and the respondents’ said 
products do not contain special health features resulting from scien- 
tific medical supervision and determination and are not specially 
recommended by practising physicians; respondents’ mattresses and 
bedding treated with said preparation Sani-Septic and so sani-fied 
are not rendered wetproof, ever dry, and dustproof, and are not proof 
against the absorption of moisture, nor sanitary and impervious to the 
effects of uric acid and enuresis; and respondents’ said mattresses and 
bedding are not rendered free from and immune to bacteria, germs, 
and odors by said treatment, and it has no power to protect persons 
from substances to which they may be allergic. 

Par. 10. The acts and practices of the respondents, as above alleged, 
in the course of offering for sale and selling their said products in 
commerce as described herein, have had and now have the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
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chasing public into the mistaken and erroneous belief that such state- 
ments and representations are true. As a result of such erroneous 
and mistaken belief engendered as herein set forth, the purchasing 
public has been induced to purchase, and has purchased substantial 
quantities of respondents’ said merchandise. 

Par. 11. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
the respondents’ competitors, and constitute unfair methods of com- 
petition in interstate commerce and unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 26, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Max I. Stafin, Milton J. Spitzer, and David Staffin, individually 
and as copartners trading as The Staffin Johns Co., and Cum-A-Part 
Mattress Co., Inc., a corporation, and Louis Staffin, Harry Staffin, 
Minnie Staffin, and Abraham Staffin, individually and as officers and 
directors of Cum-A-Part Mattress Co., Inc., charging said respondents 
with the use of unfair methods of competition in commerce and un- 
fair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the filing of respondents’ answers, 
testimony, and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission upon the complaint, respond- 
ents’ answers thereto, testimony, and other evidence, the trial exam- 
iner’s recommended decision, and brief in support of the complaint 
(no brief having been filed on behalf of respondents, and oral argu- 
ment not having been requested) ; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Max I. Staffin, Milton J. Spitzer, 
and David Staffin, are individuals trading and doing business as co- 


862 FEDERAL TRADE COMMISSION DECISIONS 
Findings . 44F.7.C. 


partners under the name of The Staffin Johns Co., with their office and 
principal place of business located at 1308 North Halsted Street, 
Chicago, Ill. These individuals, hereinafter referred to as respond- 
ents, are now, and for a number of years last past have been, engaged 
in the manufacture and in the sale and distribution of baby crib mat- 
tresses. 

Par. 2. Respondents’ products, when sold are shipped from re- 
spondents’ place of business in Chicago, IIl., to dealers for resale and 
to other purchasers thereof located in various States of the United 
States and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in 
their products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 8. In the course and conduct of their business, respondents 
are now, and at all times mentioned herein have been, in substantial 
competition with other individuals and with corporations, firms, and 
partnerships also engaged in the business of manufacturing, selling, 
and distributing baby crib mattresses in commerce among and between 
the various States of the United States and in the District of Columbia. 

Par. 4. For the purpose of inducing the purchase of their mat- 
tresses, respondents have made and now make a number of advertising 
statements and representations with respect to themselves and their 
products. Included in the statements and representations they have 
made on their stationery and on tags and labels attached to their prod- 
ucts, and by other means, are the following: 

The World’s Largest Manufacturers of Baby Bedding; and 

Rx 
Doctors 
Recommend 
This Specially 
Designed 
Mattress 
for 
Baby’s Health 


Par. 5. Through the use of these statements and representations, 
and others similar thereto, respondents have represented (1) that The 
Staflin Johns Co. is the world’s largest manufacturer of baby bedding, 
and (2) that respondents’ mattresses are recommended or prescribed 
by practicing doctors or physicians and that said products are manu- 
factured under the supervision of medical experts. 
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Par. 6. As it relates to the size of The Staffin Johns Co. in relation 
to other manufacturers of baby bedding, the evidence is uncontro- 
verted. According to a letter in the record, dated August 7, 1943, 
written by respondent Max I. Staffin, the monthly output of respond- 
ents’ mattresses was then approximately 10,000 units; and on Febru- 
ary 13, 1945, the same respondent testified that the annual production 
of mattresses for The Staffin Johns Co. would not exceed 132,000. 
There is evidence, on the other hand, that the Rose-Derry Co., engaged 
in the manufacture of baby crib mattresses, as well as other mattresses 
and allied products, during the year 1944 produced at only 1 of its 
2 manufacturing plants and sold 226,904 baby crib mattresses, and 
that during the year 1943 the same plant manufactured and sold 
210,780 baby crib mattresses. In 1942 this manufacturer produced 
at the same plant and sold 142,289 baby crib mattresses. It is not 
true, therefore, that The Staffin Johns Co. is the world’s largest manu- 
facturer of baby bedding, and the respondents’ representations to the 
effect that it is are false and misleading. 

In support of respondents’ advertising representations that their 
baby crib mattresses are recommended or prescribed by doctors or 
physicians and that their mattresses are manufactured under the su- 
pervision of medical experts, respondent, Max I. Staffin, testified that 
in conversations he had with a number of doctors concerning the gen- 
eral design of his mattresses, the doctors expressed the opinion that a 
mattress embracing the ideas he described would be fine for babies 
to sleep on. This witness freely admitted, however, that such doctors 
as he had spoken to had never been shown respondents’ labels and 
had never been advised that their approval of the mattresses was 
sought or was to be used for advertising purposes. He could not even 
be sure that any of the doctors had ever even seen any of the mat-- 
tresses, and he had no written communications or other concrete evi- 
dence showing the approval of any practicing doctor or physician 
either of the mattresses themselves or of the plan or design on which 
they are constructed. It is clear from the record that respondents’ 
mattresses have never been actually recommended or prescribed by 
physicians generally, or even by any single physician, and respondents 
make no contention that any medical expert supervises or is connected 
in any way with the manufacturing of their products. 

The Commission is of the opinion, therefore, and finds, that the 
representations on respondents’ labels and elsewhere that their mat- 
tresses are recommended or prescribed by physicians, and that the 
mattresses are manufactured under the supervision of medical ex- 
perts, are without foundation and false. 


789940—50——_58 
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Par. 7. The complaint listed a number of other statements and 
representations in addition to those referred to herein which have 
been used by respondents in connection with the sale of their mat- 
tresses, and charged that such statements and representations are 
false and misleading. The Commission is of the opinion, however, 
that the charge with respect to these additional representations has 
not been sustained. 

The complaint also included as respondents in this proceeding Cum- 
A-Part Mattress Co., Inc., a corporation, and Louis Staffin, Harry 
Staffin, Minnie Staffin, and Abraham Staflin, individually and as of- 
ficers and directors of Cum-A-Part Mattress Co., Inc. The Commis- 
sion finds that none of these respondents were shown to have been 
connected with any of the representations found to have been false 
and misleading, and on the basis of this finding is of the opinion that 
insofar as these respondents are concerned the complaint should be 
dismissed. 

Par. 8. The use by respondents, Max I. Staffin. Milton J. Spitzer, 
and David Staffin, trading and doing business as copartners under the 
name of The Staffin Johns Co., of the foregoing false, deceptive, and 
misleading statements and representations, has had the tendency and 
capacity to mislead and deceive a substantial portion of the purchasing 
public into the mistaken and erroneous belief that such statements and 
representations are true. Asa result of such erroneous and mistaken 
belief the purchasing public has been induced to purchase and has 
purchased substantial quantities of these respondents’ products and 
in consequence thereof substantial trade has been diverted petals 
to respondents from their competitors. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice and injury of the public and of respondents’ competi-. 
tors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complacne of the Commission, respondents’ answers 
thereto, testimony, and other evidence in aren! of and in opposition 
to the Meratigns of the complaint taken before a trial examiner of the 
Commission theretofore duly designated by it, the: trial examiner’s 
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recommended decision, and brief in support of the complaint (no 
brief having been filed on behalf of respondents and oral argument 
not having been requested) ; and the Commission having made its 
findings as to the facts and its conclusion that the respondents named 
below have violated the provisions of the Federal Trade Commission 
Act: 

It is ordered, That respondents, Max I. Staffin, Milton J. Spitzer, 
and David Staflin, individually and as copartners trading as The 
Staffin Johns Co., or trading under any other name, and their agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, or distribu- 
tion of baby crib mattresses in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing, directly or by implication, that respondents are the 
world’s largest manufacturers of baby bedding. 

2. Misrepresenting in any manner respondents’ size or production 
capacity either in relation to other manufacturers of baby bedding 
or otherwise. 

3. Representing, directly or by implication, that respondents’ mat- 
tresses are recommended or prescribed by doctors or physicians, or 
representing that such products are manufactured under the super- 
vision of medical experts. 

For reasons appearing in the findings as to the facts: Jt 7s further 
ordered, That the complaint herein be, and it hereby is, dismissed as 
to the respondents, Cum-A-Part Mattress Co., Inc., and Louis Staffin, 
Harry Staffin, Minnie Staffin, and Abraham Staffin, individually and 
as officers and directors of Cum-A-Part Mattress Co., Inc. 

It is further ordered, That respondents, Max I. Staffin, Milton J. 
Spitzer, and David Staffin, individually and as copartners trading 
as The Staffin Johns Co., shall, within 60 days after service upon 
them of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which they have complied 
with this order. 
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RICHARD COLGIN CO., INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5431. Complaint, Apr. 10, 1946—Decision, May 13, 1948 


Where a corporation and the individual who was its president and principal 
stockholder, engaged in the manufacture and competitive interstate sale 
of meat curing and meat-preservative and seasoning products; through ad- 
vertising material, letterheads, and other printed matter, directly and 
by implication— 

(a) Represented that said company was an old, reliable firm which had been 
in business for a long time and that aforesaid individual had been engaged 
in the manufacture of meat-curing and preservative products for about 
50 years ; 

(b) Represented that they were successors to the business established by said 
individual’s father and were the sole and exclusive distributors of the 
products developed and patented by him; 

The facts being that while aforesaid individual had been from time to time 
connected with, and had assisted, his father in the business the father 
organized and incorporated, he held positions elsewhere during some 18 
or 20 years; and later, as a result of famiiy dissension, severed relations 
with his father’s company, of which he had been president, and began the 
sale of meat-curing products in competition therewith, and in 1945 organ- 
ized the corporation above referred to to continue the sale of such products 
which he had theretofore carried on otherwise and through other corporate 
instrumentalities ; he had, accordingly, been in business for a comparatively 
short period only; and neither he nor said corporation was successor to 
the business established by the father, nor were they sole or exclusive dis- 
tributors of the producti developed or patented by him; 

(c) Represented as aforesaid and through statements on letterheads and other 
printed matter that they owned, operated, or controlled warehouses located 
in various cities of the United States including Memphis, Atlanta, Tulsa, 
and Raleigh; notwithstanding the fact their warehousing activities were 
limited to the use from time to time of the facilities of bonded warehouses 
in said cities, in which they had no financial interest; and 

Where some of said individual’s salesmen, immediately after the severance of 
his connection with the aforesaid family corporation— 

(d) Variously represented to customers that said family corporation was out 
of business, and that its financial condition was such that it could not fill 
orders; that said individual’s business was a successor to it; and that the 
products originated by said father could be purchased only from said 
individual ; 

When in fact said family company was continuing in the manufacture and 
sale of the products involved; customers who had dealt with it for a 
number of years knew that the father, during his lifetime, was connected 
with said company and associated his name therewith; and neither said 


RICHARD COLGIN CO., INC., ET AL. 867 


866 Complaint 


individual nor his corporation was successor to the business established 
by his father, and were not the sole or exclusive distributors of the products 
developed or patented by the latter ; 

With capacity and tendency to mislead and deceive purchasers and induce them 
to purchase their products instead of similar ones sold and distributed by 
their competitors: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of their competitors and con- 
stituted unfair methods of competition in commerce and unfair and decep- 
tive acts and practices therein, 


Before Mr. Earl J. Kolb, trial examiner. 
Mr. Charles S. Cox for the Commission. 
Carter, Gallagher & Barber, of Dallas, Tex., for respondents. 


ComMPpLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Richard Colgin Co., 
Inc., a corporation, and Richard E. Colgin, an individual, doing busi- 
ness under the trade names and styles of Richard Colgin Co., and 
Dixie Smoke Products Co., and as an officer of Richard Colgin Co., 
Inc., and Hardy-Colgin Co., a corporation, hereinafter referred to as 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrarnu 1. Respondent, Richard Colgin Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Texas with an office at 2602 Canton Street, Dallas, 
Tex., and with a post-office address of Box 2158, Dallas 1, Tex., and 
a factory at 425 South Peoria Street, Tulsa, Okla. The respondent, 
Richard E. Colgin, is an individual, and was connected with the Figaro 
Co., Inc., a corporation, with its offices, factory and principal place 
‘of business at Dallas, Tex., from May 1938, to January 1, 1944; said 
respondent, Richard E. Colgin, did business under the trade name and 
style of Richard Colgin Co., from January 1, 1944, to April 24, 1944, 
at Dallas, Tex., and from April 24, 1944, to February 1945, he was 
vice president of Hardy-Colgin Co., a corporation, organized, existing, 
and doing business under and by viviale of the laws of the State of 
Missouri, which said corporation was dissolved on April 12, 1945, 
with its ernripal offices and place of business at St. Louis, Mo.; and 
from April 1945 to the present, he has been the president and the 
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principal stockholder of Richard Colgin Co., Inc., organized in April 
1945. Since January 1, 1944, respondent, Richard E. Colgin, has 
also done business under the trade name and style of Dixie Smoke 
Products Co. and purporting to have a home office at Memphis, Tenn. 
Respondent, Richard E. Colgin, individually and while acting as the 
vice president in charge of advertising and sales of the Hardy-Colgin 
Co. dominated and controlled the sales and advertising policy of said 
company, and individually and acting as the president of Richard 
Colgin Co., Inc., dominates and controls the sales and advertising of 
said company. 

Par. 2. Said respondents during the various periods above enumer- 
ated, were engaged and are now engaged, in the manufacture and sale 
of meat-curing and meat preservative and seasoning products, and at 
all times have been and now ate, in substantial competition with other 
corporations and individuals, firms, and partnerships in the sale and 
distribution of like products in commerce, among and between the 
various States of the United States. 

Par. 3. Respondents cause or have caused, said products when sold, 
to be transported from places of business either in the States of Texas, 
Missouri, or Oklahoma to purchasers thereof located in various States 
of the United States other than the States of Texas, Missouri, and 
Oklahoma, and at all times mentioned herein have maintained a course 
of trade in commerce among and between the various States of the 
United States. 

Par. 4. In the course and conduct of said business, and for the pur- 
pose of inducing the purchase of said products, respondents, by means 
of advertising circulars, stationery, price lists, invoices, order blanks, 
and other advertising media circulated generally through the United 
States have made many representations concerning the character and 
nature of respondents’ business and products. Among such repre- 
sentations are the following: 


Nearly fifty years of knowing how. 

Announcing COLGIN’S Improved meat-curing and seasoning products an@ 
refined, condensed smoke * * *, We are pleased to inform our customers 
that the Hardy Salt Company of St. Louis and the Richard Colgin Company of 
Dallas have associated themselves in the forming of a new corporation. The 
firm is the Hardy-Colgin Company, Inc., St. Louis 10, Missouri. The forming of 
this company incorporates almost half a century of experience in the manufac- 
ture of meat curing salt, meat curing compounds and condensed smoke products. 

Nearly 50 Years of Knowing How * * * BEHIND THE IMPROVED 
COLGIN FORMULAS. Yes, all the accumulated exnerience of nearly a half 
century in the curing and smoking of meats is the “invisible ingredi nt” that you 
get in every COLGIN product. Not that the formulas have remained unchanged 
since 1898—far from it! They have been improved through continuous research 
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and experimentation. So today you can buy COLGIN products with the assurance 
that you are getting old-time reliability and “know how,” plus the latest develop- 
ments that make them, in our opinion, superior to any other meat curing products 
on the market—regardless of brand name or price. 


RICHARD COLGIN COMPANY 


Home Office 
Atlanta Dallas Memphis 

This Man’s Discovery Made Meat-Curing Easy—Quick—Safe for Everyone. 

S. E. Colgin was a farm boy. * * * 

* * * In 1898 he finally perfected his own original method by which fine 
smoking woods are smoldered, and then the released gases are liquefied. He 
also experimented with various formulas until he knew exactly the right pro- 
portions of other ingredients to add to his condensed smoke, to impart to meat 
that old-time smokehouse flavor. And when he placed that condensed smoke on 
the market, it completely revolutionized the curing and smoking of home-butchered 
meats all over America. 

Today every meat-curing “salt,” formula for “pumping meat,” condensed smoke, 
Sausage seasoning, or other meat-preserving and flavoring preparation—regard- 
less of brand name—owes much to the pioneering work of S. E. Colgin. For all of 
them trace their lineage back to that thoughtful farm boy who, in typical Ameri- 
can manner, resolved to find a better and easier way to do a hard job. 

I Carry On * * * “The Most Famous Name in Meat-Curing”. 

It was my honor and privilege to work with and for my father, S. BE. Colgin, 
right up until the day of his death. I helped him manufacture and distribute 
his meat-curing products all over this great country, * * *, 


THE OLD RELIABLE COLGIN METHOD * * * 


The quality products that revolutionized meat-curing, when originated by 
S. C. Colgin in 1898, now come to you under the COLGIN label * * * the 
exclusive products of the Richard Colgin Company of Dallas, Texas. * * * 

COLGIN A GRAND Old Name ON A New and Improved LINE of MEAT- 
CURING PRODUCTS. 


RICHARD COLGIN COMPANY, INC. 
P.O. BOX 2158 
DALLAS 1, TEXAS 


Home Office: Dallas 
Warehouses 
Memphis-Atlanta-Tulsa-Raleigh 


DIXIH SMOKE PRODUCTS CO. 


WAREHOUSES 
HOME OFFICE ATLANTA, GA. DALLAS, TEXAS 
MEMPHIS, TENN. RALEIGH, N. C. TULSA, OKLA. 


In addition to the foregoing, respondents’ salesmen in the solicita- 
tion of orders for respondents’ products to be shipped in interstate 
commerce, have also made representations that one of respondents’ 
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competitors, The Figaro Co., Inc., of Dallas, Tex., is no longer in 
business; that The Figaro Co., Inc., is in financial or other difficul- 
ties and will not be able to supply former customers and purchasers 
with the Figaro line of meat-curing and preservative and seasoning 
products, nor fill orders for same; that respondents have taken over 
The Figaro Co., Inc.’s business and formulas and that said formulas 
have been improved by respondents and are used in the manufacture 
of respondents’ products. 

Par. 5. For many years the purchasing public has associated The 
Figaro Co., Inc., of Dallas, Tex., with S. E. Colgin, Sr., or Soliden 
E. Colgin, Sr., as the inventor of the Figaro line of meat-curing and 
preservative and seasoning products and that The Figaro Co., Inc., is 
the corporate establishment of S. E. Colgin, Sr., which manufactures 
the said Figaro line at Dallas, Tex. There are those of the pur- 
chasing public, who, because of the aforesaid facts, prefer the Figaro 
line of meat-curing and preservative and seasoning products. 

Par. 6. Through the use of the foregoing statements and repre- 
sentations and others of similar import and meaning not set-out here- 
in, the respondents have represented and now represent, that respond- 
ents have been in business for nearly 50 years and Richard Colgin Co., 
Inc., is an old, reliable firm and is the successor to the business founded 
by the late S. E. Colgin, Sr.; that The Figaro Co., Inc., is no longer in 
business and is in financial or other difficulties and will not be able to 
supply former customers and purchasers with the Figaro line of 
meat curing and preservative and seasoning products, nor fill orders 
for same; that respondents are the successors to The Figaro Co., Inc., 
including the formulas used in the Figaro line; that respondents’ 
products are made by the formulas used in the Figaro line, plus im- 
provements thereon made by respondents; and that the products 
originated by S. KE. Colgin, Sr., are the exclusive products of respond- 
ents and can be obtained only through respondents; by use of a Dal- 
las, Tex., address, respondents thereby engender the belief in the 
minds of the purchasing public that respondents’ products are manu- 
factured at Dallas, Tex., and is a continuation of the business of 
the late S. E. Colgin, Sr., which was conducted under the name The 
Figaro Co., Inc.; by use of the words “Memphis” and “Atlanta” on 
its price list and letterheads, it is represented that respondents have a 
place of business in each of these locations; by use of order blank, 
invoices, and other letterheads respondents represent that they have 
warehouses which they own, operate, or control, located at Memphis, 
Tenn., Atlanta, Ga., and Raleigh, N. C., and maintain only a warehouse 
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at Tulsa, Okla., thereby adding further color to representations as to 
the size of respondents’ said business; that the Dixie Smoke Products 
Co., is separate and distinct from respondents and is a competitor of 
respondent with its home office at Memphis, Tenn., and Warehouses at 
Atlanta, Ga., Dallas, Tex., Raleigh, N. C., and Tulsa, Okla. 

Par. 7. The above and foregoing statements. and representations: 
are false, misleading, and deceptive. Neither of the respondents is 
an old reliable firm. Neither of respondents are successors to The 
Figaro Co., Inc., or the Figaro line of products. In truth and in fact, 
The Figaro Co., Inc., of Dallas, Tex., is still in business and is filling 
orders from purchasers of the Figaro line of products. The formulas 
invented, compounded, and perfected by the late S. E. Colgin, Sr., for 
the “Figaro Line” of products belong to The Figaro Co., Inc., and 
have not been transferred or sold to either of respondents. 

In truth and in fact, respondents do not own, operate, or control a 
factory in Dallas, Tex., and respondents’ only manufacturing plant is 
located at Tulsa, Okla. Respondents do not own, operate, or control 
a warehouse at either Memphis, Atlanta, or Raleigh. The Dixie 
Smoke Products Co. is only another name under which respondent,. 
Richard E. Coglin, did business and said business did not have a 
home office at Memphis, Tenn., nor did it own, operate, or control a 
warehouse at Atlanta, Ga., Dallas, Tex., or Raleigh, N. C., and its 
office and principal place of business was that of respondent, Richard 
E. Coglin, with the manufacturing plant and warehouse at Tulsa, Okla. 

Par. 8. The use by the respondents of the foregoing false and mis- 
leading statements and representations regarding their said products 
has had, and now has, the tendency and capacity to, and does, mislead. 
and deceive a substantial portion of the purchasing public into the mis- 
taken and erroneous belief that such statements and representations: 
are true, and causes a substantial portion of the purchasing public, be- 
cause of such mistaken and erroneous belief to purchase substantial 
quantities of respondents’ products on account of such beliefs so in- 
duced. As a result, trade has been diverted unfairly to respondents 
from their competitors, and in consequence thereof, injury has been 
done and is now being done by the respondents to competition in 
commerce among and between the several States of the United States. 

Par. 9. The aforesaid acts and practices of the respondents as herein 
alleged, are all to the prejudice and injury of the public and respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce, and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 10, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and tlie filing of respondents’ 
answer thereto, testimony, and other evidence in support of and in 
opposition to the allegations of the complaint were introduced before 
an examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony, and other evidence, the recom- 
mended decision of the trial examiner, and brief in support of the 
complaint (respondents not having filed brief and oral argument not 
having been requested) ; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Richard Colgin Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Texas, with its office and principal place of 
business located at 901 West: Commerce Street, Dallas, Tex. 

Respondent, Richard E. Colgin, is an individual and is president 
and principal stockholder of the Richard Colgin Co., Inc., with his 
office at 901 West Commerce Street, Dallas, Tex. During the early 
part of 1944, said respondent was engaged in business as an individual 
under the trade name of Richard Colgin Co., and later respondent 
was vice president and general sales manager of the Hardy-Colgin 
Co. of St. Louis, Mo., until the incorporation of the respondent Rich- 
ard Colgin Co., Inc., in 1945. 

Par. 2. Said respondents, during the various times herein described, 
have been engaged in the manufacture and sale of meat-curing and 
meat-preservative and seasoning products. Respondents cause said 


RICHARD COLGIN CO., INC., ET AL. 873 
866 ; Findings 


products, when sold, to be transported from their places of business 
in Texas and Missouri to the purchasers thereof located in various 
other States of the United States. During all the times mentioned 
herein, the respondents have maintained a course of trade in said 
meat-curing and meat-preservative and seasoning products in com- 
merce among and between the various States of the United States. 

Par. 3. In the course and conduct of their business as herein de- 
scribed, the respondents have been engaged in substantial competi- 
tion with other corporations, individuals, end business concerns in 
the sale and distribution of meat-curing and meat-preservative and 
seasoning products in commerce among and between the various 
States of the United States. 

Par. 4. In the course and conduct of said business the respondents 
represented, directly and by implication, by means of various adver- 
tising material, letterheads, and other printed matter, that the re- 
spondent, Richard Colgin Co., was an old, reliable firm which had 
been in business for a long period of time; that respondent, Richard 
EK. Colgin, had been engaged in the manufacture of meat-curing and 
preservative products for approximately 50 years; that the respond- 
ents were successors to the business established by Saladin E. Colgin, 
Sr.; that the respondents were the sole and exclusive distributors of 
the products developed and patented by the said Saladin E. Colgin, 
Sr.; and that the respondents owned, operated, or controlled ware- 
houses in various cities of the United States. Among and typical 
of such representations contained in advertising circulars distributed 
by the United States mails to purchasers and prospective purchas- 
ers by respondent, Richard E. Colgin, when trading as Richard Col- 
gin Co., and by respondent, Richard Colgin Co., Inc., are the fol- 


lowing: 


NEARLY 50 YEARS OF KNOWING HOW * * * BEHIND THE IM- 
PROVED COLGIN FORMULAS Yes, all the accumulated experience of nearly 
a half century in the curing and smoking of meats in the “invisible ingredient” 
that you get in every Colgin product. Not that the formulas have remained 
unchanged since 1898—far from it. They have been improved through con- 
tinuous research and experimentation. So today you can buy COLGIN prod- 
ucts with the assurance that you are getting old-time reliability and “know 
how”, plus the latest developments that make them, in our opinion, superior 
to any other meat-curing products on the market—regardless of brand name 


or price. (Com. Ex. 4) 
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COLGIN 
MOST FAMOUS NAME IN MEAT-CURING 
NEARLY FIFTY YEARS OF KNOWING HOW 
THE 
OLD RELIABLE 
COLGIN METHOD 
CURES MEAT FASTER—SAFER—EHASIER 


The quality product that revolutionized meat-curing, when originated by S. H- 
Colgin in 1898, now come to you under the COLGIN label * * * the exclu- 
sive products of the Richard Colgin Company of Dallas, Texas (Com. Ex. 5) 

In addition to the representations made by means of advertising 
circulars and other advertising matter, the salesmen of the respond- 
ent, Richard E. Colgin, trading as Richard Colgin Co., during the 
early part of 1944 variously represented to customers that the Figaro 
Co., Inc., was out of business, that its financial condition was such 
that it could not fill orders, that the Ricard Colgin Co. was a suc- 
cessor to the Figaro line of products, and that the meat-cutting and 
preservative products originated or patented by Saladin E. Colgin, 
Sr., could be purchased only from the respondent. 

Par. 5. Respondent, Richard E. Colgin, is 50 years of age and is the 
son of the late Saladin E. Colgin, Sr., who was the founder of the 
Figaro Co., Inc. Saladin E. Colgin, Sr., was engaged in the manu- 
facture and sale of certain meat-curing and meat-preservative prod- 
ucts, including a liquid-smoke preparation, upon which he held certain 
letters patent. For the purpose of marketing said liquid-smoke prepa- 
ration and other products, the said Saladin E. Colgin, Sr., organized. 
the Figaro Chemical Co., which was later incorporated as the Figaro 
Co., Inc. This corporation was a closed corporation, the stock of 
which was owned by Saladin E. Colgin, Sr., and members of his 
family. 

Respondent Richard E. Colgin, from time to time was connected 
with and assisted his father in the manufacture and sale of meat-curing 
products. During the period from about 1919 or 1920 to 1938 respond- 
ent, Richard E. Colgin, held various positions, including salesman for 
Van Camp and district representative for General Foods. Respondent 
left General Foods in May 1938 to take the position of president of 
the Figaro Co., Inc. Later, family dissensions arose, and in December 
1948 the stockholders voted not to re-elect said respondent president of 
said company, which resulted in the severance of his relations with the 
Figaro Co., Inc. 
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In January 1944, after discontinuance of his association with the 
Figaro Co., Inc., respondent, Richard E. Colgin, proceeded to sell 
meat-curing products in competition with the Figaro Co., Inc., under 
the trade name of Richard Colgin Co. In April 1944 said respondent 
made an arrangement with the Hardy Salt Co., whereby a sales organi- 
zation was formed, known as Hardy-Colgin Co., a corporation, of 
which respondent, Richard E. Colgin, was vice president and general 
sales manager. The Hardy-Colgin Co. took over and filled all orders 
taken in the name of Richard Colgin Co. The Hardy-Colgin Co. 
continued in business until April 12, 1945, when it was voluntarily 
dissolved. The said respondent thereupon organized a corporation 
Richard Colgin Co., Inc., for the purpose of continuing to sell said 
meat-curing products. 

During the time that respondent, Richard E. Colgin, was trading as . 
Richard Colgin Co., he started the organization of the Dixie Smoke 
Products Co., and some orders were taken for meat-curing and meat- 
seasoning products under that trade name. However, this was later 
abandoned, and the orders taken were either transferred to the Richard 
Colgin Co. with the consent of the purchasers or canceled. 

Immediately after the severance of the connection of Richard E. 
Colgin with the Figaro Co., Inc., and during the early part of 1944, 
some of respondent’s salesmen variously represented to customers that 
the Figaro Co., Inc., was out of business, that its financial condition 
was such that it could not fill orders, that the Richard Colgin Co. was 
a successor to the Figaro Co., Inc., and the Figaro line of products, and 
that the products originated by Saladin E. Colgin, Sr., could be 
purchased only from the respondent. 

The Figaro Co., Inc., from the time of its organization, has been 
engaged in the manufacture, sale, and distribution of meat-curing 
and seasoning products developed and patented by Saladin EK. Colgin, 
Sr., and has continued in the manufacture and sale of such products up 
to the present time. There are customers of the Figaro Co., Inc., who 
have dealt with said company for a number of years and know that 
during his lifetime Saladin E. Colgin, Sr., was connected with said 
company and who associated his name with the Figaro Co., Inc. 

Par. 6. The Commission finds that the respondent, Richard E. Col- 
gin, has not been engaged in the manufacture of meat-curing products 
for approximately 50 years and that respondent, Richard Colgin Co., 
Inc., is not an old, reliable firm, but, instead, has been in business for 
only a comparatively short period of time. Neither the respondent, 
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Richard E. Colgin, trading as Richard Colgin Co., nor respondent, 
Richard Colgin Co., Inc., was successor to the business established by 
Saladin E. Colgin, Sr., and they are not the sole or exclusive distrib- 
utors of the products developed or patented by the said Saladin E. 
Colgin, Sr. 

Par. 7. In addition to the representations hereinabove described, 
respondents also represented, by means of statements on letterheads 
and other printed matter, that the respondents owned, operated, or 
controlled warehouses located in various cities of the United States, 
including Memphis, Tenn.; Atlanta, Ga.; Tulsa, Okla.; and Raleigh, 
N.C. 

The Commission finds that neither the respondent, Richard E. 
Colgin, trading as Richard Colgin Co., nor respondent, Richard 
Colgin Co., Inc., has owned, operated, or controlled warehouses in 
the various cities named, but, instead, the warehousing activities of 
the respondents were limited to the use from time to time of the facili- 
ties of bonded warehouses located in said cities and in which respond- 
ents had no financial interest. | 

- Par. 8. The Commission further finds that the charge in the com- 
plaint that respondents represented the Dixie Snoke Products Co. to 
be a separate organization has not been sustained, as this enterprise was 
abandoned without transacting any business in interstate commerce. 

Par. 9. The Commission further finds that the representations that 
respondents own or control warehouses in various cities, the represen- 
tations that respondents have been in business for a long period of 
time and have long experience in the manufacture of meat-curing and 
seasoning products, and representations that respondents are succes- 
sors to the business established by Saladin E. Colgin, Sr., and sole 
distributors of the products developed by him, all have the capacity 
and tendency to mislead and deceive purchasers and prospective pur- 
chasers and to induce them to purchase respondents’ products instead 
of similar products sold and distributed by respondents’ competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony, and other evidence taken before an examiner 
of the Commission theretofore duly designated by it, the recommended 
decision of the trial examiner, and brief in support of the complaint 
(respondents not having filed brief and oral argument not having 
been requested), and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Richard Colgin Co., Inc., a 
corporation, and its officers, and respondent, Richard E. Colgin, an 
individual trading as Richard Colgin Co. or under any other trade 
name, and their respective representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution of meat-curing and meat- 
preservative and seasoning products in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from representing, directly or by implication: 

1. That respondent, Richard Colgin Co., Inc., is an old concern 
or that it has been in business for any period of time greater than is 
actually the fact. 

2. That respondent, Richard E. Colgin, has been engaged in the 
manufacture of meat-curing and meat-preservative products for ap- 
proximately 50 years or any other period of time unless said respond- 
ent has actually been actively engaged in such manufacture during 
the period of time specified. 

3. That the respondents are successors to the business established 
by Saladin E. Colgin, Sr., or that they are the sole or exclusive 
distributors of the products developed or patented by the said Saladin 
E. Colgin, Sr. 

4. That the Figaro Co., Inc., is out of business or that its financial 
condition is such that it cannot fill orders, or that the respondents 
are successors to the Figaro line of products or that such products 
can be purchased only from the respondents. 

5. That respondents own, operate, or control any warehouse when 
respondents’ warehousing activities are limited to the use of the 
facilities of bonded warehouses in which they have no financial 
interest. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


JACK FIELD 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5485. Complaint, Mar. 6, 1947—Decision, May 25, 1948 


Where an individual engaged in the interstate sale and distribution of furs and 


fur garments— 

Falsely represented wearing apparel made of black Arabian kidskins as “Black 
Bombay Lamb” in invoices, tags, labels, and in various other advertising ; 

With tendeney and capacity to mislead and deceive a substantial portion of the 
purchasing public and thereby induce it to purchase said merchandise as 
and for garments made of the superior, preferred, and higher-priced black 
Bombay lambskins, and with effect of placing in the hands of purchasers 
of his said merchandise for resale a means and instrumentality whereby 
they might and did mislead and deceive the purchasing public as aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decentive 
acts and practices in commerce. 


Mr. DeWitt 7. Puckett for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission, having reason to believe that Jack Field, an indi- 
vidual, hereinafter referred to as respondent, has violated the provi- 
sions of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrapy 1. The respondent, Jack Field, is an individual doing 
business at 721 Southwest Sixth Avenue (Portland Hotel), in the city 
of Portland, Oreg. He is now and for more than 1 year last past has 
been engaged in the sale and distribution of furs and fur garments. 

Respondent causes and has caused the aforesaid products, when sold, 
to be transported from his aforesaid place of business in the State of 
Oregon to purchasers thereof at their respective points of location in 
various States of the United States other than the State of Oregon, 
and in the District of Columbia. Respondent maintains and at all 
times mentioned herein has maintained a course of trade in said prod- 
ucts In commerce among and between the various States of the United 
States and in the District of Columbia. : 

Par. 2. In the course and conduct of his aforesaid business, and for 
the purpose of inducing the purchase of his said merchandise, respond- 
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ent has made false, misleading, and deceptive statements and repre- 
sentations with reference to his said products. Such statements and 
representations appeared in invoices, on tabs attached to said products 
and in various other ways, which statements and representations. have 
been circulated among purchasers and prospective purchasers located 
in States other than the State of Oregon. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent offered for sale and sold articles of wearing apparel made 
of black Arabian kidskins, labeled, invoiced, and otherwise advertised 
as “Black Bombay Lamb.” 

Par. 4. There is a marked difference in quality and price between 
garments made of black Bombay lambskins and those made of black 
Arabian kidskins, the garments made of black Bombay lambskins 
being superior in quality and higher in price than those made of black 
Arabian kidskins, and there is a purchaser preference for garments 
made of black Bombay lambskins. 

Par. 5. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive statements and representations, as aforesaid, has 
had and now has the tendency and capacity to mislead and deceive and 
has misled and deceived the purchasing public into the erroneous and 
mistaken belief that such representations and statements were true, 
and has caused the purchasing public, because of such erroneous and 
mistaken belief, to purchase respondent’s said merchandise. By said 
acts and practices respondent has also placed in the hands of purchas- 
ers of said merchandise for resale a means and instrumentality whereby 
they may and have misled and deceived the purchasing public as to 
the true facts in regard to said respondent’s merchandise. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair or deceptive acts or practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 6, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondent 
Jack Field, an individual, charging him with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. On February 11, 1948, respondent filed his answer in 
which he admitted all the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearing 
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as to said facts. Thereafter, the proceeding regularly came on for 
final hearing before the Commission upon said complaint and the 
answer thereto; and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Jack Field, is an individual with his 
principal place of business located at 721 Southwest Sixth Avenue 
(Portland Hotel), Portland, Oreg. He is now, and for more than 1 
year last past has been, engaged in the sale and distribution of furs 
and fur garments, among which are articles of wearing apparel made 
of black Arabian kidskins. 

Par. 2, In the course and conduct of his aforesaid business respond- 
ent causes his said merchandise, when sold, to be transported from his 
place of business in the State of Oregon to purchasers thereof at their 
respective points of location in various other States of the United 
States and in the District of Columbia, and maintains, and at all times 
mentioned herein has maintained, a course of trade in said products in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In connection with the offering for sale, sale, and distribution 
of his aforesaid merchandise, including that made from black Arabian 
kidskins, and for the purpose of inducing its purchase, respondent 
invoices, tags, labels, and in various other ways advertises and repre- 
sents said garments made from black Arabian kidskins as “Black 
Bombay Lamb,” which advertisements and representations respondent 
has circulated and distributed, or has caused to be circulated and dis- 
tributed, among purchasers or prospective purchasers located in States 
other than the State of Oregon. 

Par. 4. The aforesaid statements and representations are false, de- 
ceptive, and misleading. The garments and wearing apparel which 
respondent represents and advertises as “Black Bombay Lamb” are not 
made from the skins of black Bombay lamb, but in truth and in fact 
are made of black Arabian kidskin. 

Par. 5. There is a marked difference in quality and price between 
garments made of black Bombay lambskins and those made of black 
Arabian kidskins. Garments made of black Bombay lambskins are 
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superior in quality and higher in price than those made: of black 
Arabian kidskins, and there is a purchaser preference for the former. 

Par. 6. The use by respondent of the aforesaid false, deceptive, and 
misleading statements and representations has had, and now has, the 
tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that the 
statements and representations are true, and causes a substantial por- 
tion of said public because of such erroneous and mistaken belief, to 
purchase respondent’s merchandise. Said acts and practices of re- 
spondent also place in the hands of purchasers of said merchandise 
for resale a means and instrumentality whereby they may, and do, 
mislead and deceive the purchasing public as to the true facts in regard 
to said merchandise. 

CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admitted all the material alle- 
gations of fact set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and its conclusion that the 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act: 

It is ordered, That the respondent, Jack Field, an individual trading 
under his own name or under any other name or names, his agents, 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution of furs and fur garments in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from directly or indirectly: 

Using the words “Bombay Lamb,” either alone or in conjunction 
with any other word or words, to designate furs or fur garments: 
made from the skins of Arabian kid, or designating or describing fur 
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or fur garments in any way other than by the use of the true name of 
the fur as the last word of the designation or description: Provided, 
That if a fur is so dyed or processed as to simulate another fur, and 
the name of the animal whose fur is so simulated be given, such name 
shall be immediately followed by and compounded with the words 
“dyed” or “processed,” together with the true name of the animal pro- 
ducing the fur as the last word of the description, and all words of 
such designation shall be equally conspicuous. 

Itis further ordered, That the respondent shall, within 60 days after 
the service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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ARTRA COSMETICS, INC., AND OSCAR C. OLIN AND 
EUGENE A. KOVENKO 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4930. Complaint, Mar. 17, 1943—Decision, May 26, 1948 


Where a corporation engaged in the interstate sale and distribution of certain 
cosmetic preparations, including its “Imra” depilatory; and its “Sutra” 
sunburn protector; through broadcasts, advertisements in newspapers and 
periodicals, and circulars, leaflets, pamphlets, and other advertising literature 
distributed through the mails and otherwise— 

Erroneously, misleadingly, and falsely represented that said “Imra”’ was en- 
tirely safe for use and that it would not irritate a normal skin; the facts 
being that the product was only reasonably or comparatively safe, and 
then only if directions were followed; and there was evidence of a sub- 
tantial number of instances involving a painful and rather serious injuries, 
some of which necessitated treatment by a physician, and in at least some 
of which the user’s skin was normal and directions were followed ; 

With tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public, and thereby cause it to purchase substantial quantities 
of aforesaid product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


In said proceeding in which it was alleged that respondent falsely and mis- 
leadingly advertised that its “Sutra” preparation, when applied to the skin, 
acted as a selective sun filter, effectively preventing sunburn while per- 
mitting tanning, but not interfering with the absorption by the skin of 
the beneficial vitamin D-producing rays, and in which proceeding it was 
undisputed that the product did effectively protect the skin while permitting 
contact by those rays which cause tanning, leaving, as the issue, the ques- 
tion as to whether the product, while shutting out the sunburn rays, permit- 
ted contact by the vitamin D-producing rays; i. e., whether the exclusion 
of the former simultaneously resulted in the exclusion of the other, with 
respect to which the testimony of two experts was sharply divergent: 

The Commission found it unnecessary to decide said scientific controversy, 
since the record showed that all advertising of the type concerned; that 
is, all vitamin D advertising, was discontinued by respondent some 6 years 
ago, prior to the issuance of the complaint, and there was good reason to 
assume that it would not be resumed in the future; and was of the view 
under the circumstances that said portion of the case should be closed 
without prejudice to the right of the Commission to resume it in the future 
should circumstances so require. 


In said proceeding in which the complaint also charged that respondent falsely 
and misleadingly represented that there was a Significant difference in the 
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length of the hair shaft after use of its depilatory “Tmra” as’ compared 
to its length after shaving, and that use thereof retarded the growth of 
the hair, the Commission was of the opinion and found that such additional 
charges were not sustained by the record. 

Before Mr. John L. Hornor and Mr. Randolph Preston, trial 

examiners. 
Mr. Merle P. Lyon and Mr. Clark Nichols for the Commission. 
Klein, Alecander & Cooper, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Artra Cosmetics, 
Inc., a corporation, and Oscar C. Olin and Eugene A. Kovenko, in- 
dividually and as officers of said corporation, hereinafter referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrarH 1. Respondent, Artra Cosmetics, Inc., is a corporation 
organized, existing, and doing business under the laws of the State 
of New Jersey, with its principal office and place of business located 
at 12 Roosevelt Avenue, Bloomfield, N. J. Respondents, Oscar C. Olin 
and Eugene A. Kovenko, are individuals and are respectively presi- 
dent and secretary of the respondent corporation Artra Cosmetics, 
Inc., and also have their office and principal place of business at 12 
Roosevelt Avenue, Bloomfield, N. J. These individuals dominate and 
control the acts and practices of respondent corporation. 

Par. 2. Said respondents are now, and for more than 2 years last 
past have been, engaged in the sale and distribution of certain cos- 
metic preparations, one designated as “Imra,” recommended for use 
as a depilatory, and one designated as “Sutra,” recommended for use 
as a protection against sunburn. In the course and conduct of their 
business, respondents cause said cosmetic preparations, when sold, 
to be transported from their place of business in the State of New 
Jersey to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in said preparations in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated, and are now disseminating, and 
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have caused, and are now causing the dissemination of, false adver- 
tisements concerning their said products “Imra” and “Sutra” by the 
United States mails and by various other means in commerce, as 
commerce is defined in the Federal Trade Commission Act, and re- 
spondents have also disseminated, and are now disseminating, and 
have caused, and are now causing the dissemination of, false adver- 
tisements concerning their said products by various means for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of their said products in commerce, as com- 
merce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said advertisements disseminated 
and caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertisements inserted in newspapers and periodicals, 
by circulars, leaflets, pamphlets, and other advertising literature, and 
by radio continuities are the following: 

Representations with respect to the preparation “Imra”: 


Imra is safe to use. 

Imra does not irritate a normal skin. 

It is logical to believe that Imra retards new growth, inasmuch as the hair 
shaft is “dissolved” further down in the follicle than can be achieved through 
shaving. 


Representations with respect to the preparation “Sutra” : 


Sutra Employs Sun Screen Admitting Vitamin D-Producing Rays But Barring 
Nearly All Burning Rays. 

Although it shields against destructive rays, Sutra permits passage of suffi- 
cient tanning and anti-rachitic (Vitamin D) rays to assure sun benefits. 

Make sunshine safe with Sutra, scientific sunfilter cream. It contains an ex- 
elusive compound which, on the skin, forms an invisible shield against destruc- 
tive burn rays. It prevents painful sunburn! But healthful Vitamin D-producing 
and tanning rays pass through freely. These you want, and need, for your 
child, for yourself. These you get with Sutra. 

You'll be safe in the sun with Sutra. It prevents painful sunburn. But it 
permits skin absorption of Vitamin D-producing and tanning rays. 

Enjoy yourself in the sun—and get sunshine’s benefits, without burn, by using 
Sutra. Remember! When a doctor says, ‘Get into the sun!” it’s Vitamin D 
he’s thinking of—not that handsome tan. Sutra, new, scientific sunfilter cream, 
eontains an exclusive compound which forms an invisible shield on your skin. 
This shield acts as a filter for burn rays, prevents sunburn. It does not inter- 
fere with skin absorption of Vitamin D-producing and tanning rays. 

So Sutra prevents painful sunburn, ugly blistering. But—it permits skin 
absorption of healthful Vitamin D-producing and tanning rays. These—which 
should reach your skin—do! In other words, Sutra is Selective. 

A shield against burn rays, it prevents the painful sunburn you don’t want. 
But it does not interfere with skin absorption of the healthful Vitamin D-pro- 
ducing and tanning rays you do want! 
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Par. 4. Through the use of the aforesaid statements and represen- 
tations with respect to the preparation “Imra,” and others of similar 
import and nature not specifically set out herein, respondents repre- 
sent that said preparation is entirely safe and harmless and may be 
used without ill effects; that the use of said preparation will not irri- 
tate a normal skin; that there is a significant difference in the length 
of the hair shaft after use of this preparation as compared to its length 
after shaving and that its use retards the growth of hair. 

Par. 5. The aforesaid statements and representations are false, 
misleading, and deceptive. In truth and in fact, said preparation is 
not safe and harmless for use under all conditions and in the case of 
all individuals. All skins are not equally susceptible to the effects of 
the organic sulfide which constitutes the active ingredient in this 
preparation and if the preparation is allowed to remain on any skin 
for a longer period of time than that predetermined by experience to 
be safe for that particular skin, local irritation will result. Many 
normal skins are sensitive and the use of said preparation on such — 
skins for a period sufficient to remove hair, will result in local irrita- 
tion. There is so little difference in the length of the hair shaft after 
the use of said preparation as compared to its length after close shav- 
ing as to be practically indistinguishable by the average individual. 
The use of this preparation will not retard or delay the growth of hair 
after removal of the protruding shaft. 

Par. 6. Through the use of the aforesaid statements and represen- 
tations with respect to “Sutra,” respondents represent that said prepa- 
ration, when applied to the skin, acts as a selective sun filter, effectively 
preventing sunburn but not interfering with the skin absorption of 
beneficial vitamin D-producing rays and tanning rays. 

Par. 7. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, while said preparation, 
if properly applied to the skin, will be effective in preventing sunburn 
and permits tanning, it will simultaneously shut out the vitamin D- 
producing rays and no benefit will be derived therefrom. 

Par. 8. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations disseminated as afore- 
said with respect to their products “Imra” and “Sutra” has had, and 
now has, the capacity and tendency to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations, and advertise- 
ments are true, and induces a portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase said products. 
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Par. 9. The acts and practices of the respondents, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 17, 1948, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of that act. After the filing by the respondents of their answer to 
the complaint, testimony, and other evidence in support of and in op- 
position to the complaint were introduced before trial examiners of 
the Commission theretofore duly designated by it, and such testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
consideration by the Commission upon the complaint, answer, testi- 
mony, and other evidence, recommended decision of the trial exam- 
iners, and exceptions thereto, and briefs in support of and in opposi- 
tion to the complaint (oral argument not having been requested) ; and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its finding as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Artra Cosmetics, Inc., is a corporation 
organized, existing, and doing business under the laws of the State of 
New Jersey, with its principal office and place of business located at 
2 Broad Street, Bloomfield, N. J. The corporation is engaged in the 
sale and distribution of certain cosmetic preparations, including a 
preparation designated “Imra,” which is designed for use as a depila- 
tory, and a preparation designated “Sutra,” which is designed for use 
as a protection against sunburn. 

Par. 2. In the course and conduct of its business the respondent cor- 
poration causes these preparations, when sold, to be transported from 
its place of business in the State of New Jersey to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. The corporation maintains and at all times mentioned 
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herein has maintained a course of trade in these preparations in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. Respondent, Oscar C. Olin, was president of the respondent 
corporation until August 12, 1943, when he severed his connection with 
the business. Respondent, Eugene A. Kovenko, is secretary of the cor- 
poration but has not taken any prominent part in the conduct of the 
business, his duties being largely of a clerical nature. 

The Commission is of the opinion that in view of these circumstances 
the complaint should be dismissed as to these individuals, and the term 
respondent, as used hereinafter, will therefore relate only to the cor- 
porate respondent, Artra Cosmetics, Inc. 

Par. 4. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of the preparations Imra and Sutra, 
respondent has advertised the products by various means, including 
radio broadcasts, advertisements inserted in newspapers and periodi- 
cals, and circulars, leaflets, pamphlets, and other advertising literature 
distributed by means of the United States mails and otherwise to pros- 
pective purchasers. Among and typical of the statements appearing 
in these advertisements were the following: 

As to product Imra— 


The entire procedure takes only six to fifteen short minutes. Little longer 
than the hazardous razor, yet so superior in every way! With the razor, which 
has to be used often, there is danger of cuts and nicks, or irritation from too fre- 
quent use, plus the ugly bristle inevitable with the razor method. Shaving cuts 
the hair off at an angle above the hair line. Hence, the stubble you hate so. 
IMRA is safe to use; is pleasant to use; does a flawless job. And with IMRA 
the hair stalk is disintegrated down into the pore below the skin “level” leaving 
a rounded end which feels and looks softer on reappearance. 

IMRA does not irritate a normal skin. 


As to the product Sutra— | 


Sutra Employs Sun Screen Admitting Vitamin D Producing Rays But Barring 
Nearly All Burning Rays. 

Although it shields against destructive rays, Sutra permits passage of suffi- 
cient tanning and anti-rachitie (Vitamin D) rays to assure sun benefits. 

Make sunshine safe with Sutra, scientific sunfilter cream. It contains an ex- 
clusive compound which, on the skin, forms an invisible shield against destructive 
burn rays. It prevents painful sunburn! But healthful Vitamin-D-producing 


and tanning rays pass through freely. These you want, and need, for your child, 
for yourself. 


These you get with Sutra. 


You'll be safe in the sun with Sutra. It prevents painful sunburn. But it 
permits skin absorption of Vitamin-D-producing and tanning rays. 
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Enjoy yourself in the sun—and get sunshine’s benefits, without burn, by using 
Sutra. Remember! When a doctor says, “Get into the sun!” it?s Vitamin D 
he’s thinking of—not that handsome tan. Sutra, new, scientific sunfilter cream, 
contains an exclusive compound which forms an invisible shield on your skin. 
This shield acts as a filter for burn rays, prevents sunburn. It does not interfere 
with skin absorption of Vitamin-D-producing and tanning rays. 

So Sutra prevents painful sunburn, ugly blistering. But—it permits skin ab- 
sorption of healthful Vitamin-D-producing and tanning rays. These—which 
should reach your skin—do! In other words, Sutra is Selective. 

A shield against burn rays, it prevents the painful sunburn you don’t want. 
But it does not interfere with skin absorption of the healthful Vitamin D-pro- 
ducing and tanning rays you do want. 

Par. 5. Through the use of these statements and others of similar 
import respondent has represented that the product Imra is entirely 
safe for use and that the use of the product will not irritate a normal 
skin, and that the product Sutra, when applied to the skin, acts as a 
selective sun filter, effectively preventing sunburn while permitting 
tanning but not interfering with the absorption by the skin of bene- 
ficial vitamin D-producing rays. 

Par. 6. The depilatory product Imra is in the form of a paste or 
cream, its principal active ingredients being calcium thioglycolate, 
calcium hydroxide and calcium carbonate. The action of the product 
is keratolytic; that is, it tends to break down, soften, and dissolve 
the principal components of the hair, thus facilitating the removal 
of the hair. While there is some testimony by experts to the effect 
that the product is safe for use provided respondent’s directions for 
its use are followed, the record contains evidence of a substantial 
uumber of specific instances in which the use of the product resulted 
in painful and rather serious injuries, necessitating in some cases 
treatment by a physician. The injuries included irritation of the 
skin, soreness, swelling, and the causing of lumps or cysts, It seems 
clear that in at least some of these cases the skin of the user was 
normal and the directions for use of the product were followed. 
Moreover, the experts testifying to the safety of the product recog- 
nized that it might produce injury in some cases, particularly where 
the skin is sensitive. In substance, the testimony of the experts is 
to the effect only that the product is reasonably or comparatively safe 
and then only if the directions for use are followed. Respondent’s 
advertisements, on the other hand, were not so limited but in effect 
represented the product as entirely safe in all cases and as incapable 
of irritating a normal skin. 

Par. 7. The Commission therefore finds that the representations 
with respect to Imra, as set forth above, were erroneous and mis- 
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leading and constituted false advertisements. While certain other 
charges with respect to this product were made in the complaint, the 
Commission is of the opinion and finds that such additional charges 
are not sustained by the record. 

Par. 8. With respect to the product Sutra it is undisputed that 
the product effectively protects the skin against those rays from the 
sun which cause sunburn, while at the same time permitting contact 
by those rays which cause tanning. The issue here presented is 
whether the product, while shutting out the sunburn rays, permits 
contact by the vitamin D-producing rays. In short, whether a user 
of the product can get the benefit of the vitamin D-producing rays 
without the sunburn or, stated differently, whether the exclusion of 
the sunburn rays simultaneously results in the exclusion of the vitamin 
D-producing rays. 

On this issue two experts testified at length during the hearings, 
one testifying in support of the position taken by the complaint, the 
other contrary thereto, the views of the two being sharply divergent. 
The Commission finds it unnecessary to decide this scientific contro- 
versy, in view of the fact that the record shows that all advertising 
of the type here involved; that is, all vitamin D advertising, was 
discontinued by respondent some six years ago, prior to the issuance 
of the complaint, and there is good reason to assume that such adver- 
tising will not be resumed in the future. In the circumstances, the 
Commission is of the view that this portion of the case should be closed 
without prejudice to the right of the Commission to reopen it in the 
future should circumstances so require. 

Par. 9. The use by respondent of the advertisements with respect 
to its product Imra, as herein set forth, has the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public, 
and the tendency and capacity to cause such portion of the public to 
purchase substantial quantities of the product as a result of the 
erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ents, testimony, and other evidence introduced before trial examiners 
of the Commission theretofore duly designated by it, recommended 
decision of the trial examiners and exceptions thereto, and briefs in 
support of and in opposition to the complaint (oral argument not. 
having been requested) ; and the Commission having made its findings 
as to the facts and its conclusion that respondent Artra Cosmetics, 
Inc., has violated the provisions of the Federal Trade Commission. 
Act: 

It is ordered, That respondent, Artra Cosmetics, Inc., a corporation, 
and its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of respondent’s cosmetic product desig- 
nated “Imra,” or any product composed of substantially similar ingre- 
dients or possessing substantially similar properties, do forthwith 
cease and desist from: 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication, that said product is safe 
for use or that the use of said product will not irritate a normal skin. 

2, Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said product in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which 
advertisement contains any representation prohibited in paragraph 1 
hereof. 

It is further ordered, That said respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has, 
complied with this order. 

It is further ordered, That this proceeding, insofar as it relates to 
the product Sutra, be, and it hereby is, closed without prejudice to the 
right of the Commission to reopen the proceeding and take such fur- 
ther action therein in the future as may be warranted by the them 
existing circumstances. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondents Oscar C. Olin and Eugene A. Kovenko.. 
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In THe MATTER OF 


STRUCTURAL CLAY PRODUCTS, INC. AND BRICK & TILE 
SALES CORP. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5467. Complaint, Oct. 16, 1946—Decision, May 28, 1948 


Where a trade association, a corporate selling agency, and certain manufacturers 
of glazed brick and tile, namely— : 

(1) Said corporate trade association, organized in 1934 by the clay prod- 
ucts industry under the code authority provisions of the National Industrial 
Recovery Act, which embraced in its membership manufacturers of all types 
of structural clay products, including manufacturers of glazed facing tile, 
herein concerned, and, upon invalidation of said. act, reached agreement 
with the former code authorities representing the clay industry (including 
those joined in the instant proceeding), whereby it was to continue on a 
voluntary basis the activities which had been carried on under the code, 
and pursuant to which it recommended to manufacturers herein concerned 
the adoption of a plan for the establishment of regional sales agencies by 
said industry ; : 

(2) An exclusive corporate selling agency which was one of a number 
of regional agencies established as a result of the aforesaid recommenda- 
tion, by member manufacturers who owned its stock and supplied its officers 
and directors, and through which said manufacturers cooperated to suppress 
competition and fix and maintain the price of said product; and 

(3) Five manufacturers who sold annually, through their aforesaid sell- 
ing agent and its subagents, over 60 percent of the glazed facing tile shipped 
from their producing area of Pennsylvania and Ohio to purchasers in 
various States— 

{a) Cooperated between and among themselves in establishing, adopting and con- 
tinuing a common course of action and agreement resulting in substantial 
frustration of competition in the sale and distribution of glazed facing 
tile; and 

Where said corporate selling agency and manufacturers, in pursuance and in 
furtherance of the aforesaid common course of action, ete., and its objec- 
tives— 

(1) Agreed that said selling agent should be the exclusive seller of the tile made 
by them, and through it agreed upon prices and pricing methods for their 
products under a plan dividing their trade area, which consisted of most 
of the United States east of the Rocky Mountains, by counties into about 
40 zones; and maintained and published pricing schedules giving the de- 
livered price, including terms and conditions, for all glazed facing tile sold 
therein : 

Whereby the purchaser was quoted a delivered price consisting of a mill net 
price plus an arbitrary charge in lieu of the actual freight from the nearest 
manufacturing plant; and purchasers located in that section of any zone 
which had the lowest freight rate from the nearest plant were required to 
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pay a higher mill net price than purchasers in other sections which had a 
higher freight rate, and were deprived thereby of the natural price advantage 
which ordinarily attaches to such proximity ; and 

Where said selling agent, in pursuance of said plan and undertaking— 

(2) Established and maintained a method of uniform classification of types 
and sizes of glazed facing tile for the purpose of quoting matched delivered 
prices for all manufacturers here involved; 

(3) Established and maintained a policy of limiting the sale of said member 
manufacturers’ second quality tile by restricting the terms and conditions 
under which it might be sold by any subagent; and 

(4) Hstablished, maintained, and published lists of dealers and subagents, and 
fixed and determined the amount of trade and cash discounts applicable 
to all sales; and 

Where aforesaid trade association, in pursuance of said undertaking, ete.— 

(5) Cooperated with said manufacturers by originally devising, recommending, 
and assisting in the establishment of said selling agent; and 

Where said manufacturers— 

(6) Mutually and reciprocally enforced their contracts with said selling agent, 
as a means of facilitating the policing of one another’s activities, and to 
prevent one another from departing from the established prices, terms, and 
conditions of sale and other contractual arrangements with said agent, by 
filing (together with subagents) copies of all invoices showing sales made, 
prices, and related terms and conditions of sale, and by agreeing upon a 
method of calculating damages to be paid by manufacturers or subagents 
making price quotations or sales in violation of such contracts; and 

(7) Collectively and collusively used other methods and means to effect thei 
common purpose and design to suppress competition among themselves and 
between themselves and their competitors in the production, sale and dis- 
tribution of said product; and 

Where each of said manufacturers— 

(bo) Contributed. to the accomplishment and effectiveness of the aforesaid acts, 
things and results by using a zoning method of computing delivered price 
quotations, and by discriminating among its customers through charging 
high net prices from customers located nearer its plant than from those 
more distantly located; whereby each matched its quotations on a deliy- 
ered basis with the quotations of other members ; 

Inherent effects of which methods and practices included the substantial lessen- 
ing of competition among said members, unfair and oppressive discrimina-. 
tion against portions of the purchasing public in large areas by depriving 
them of the advantage of proximity to factories, and by requiring them to 
pay increases over prices fixed by competition; and 

Dangerous tendency and capacity of which were unreasonably to restrain com- 
petition in the sale of their products: 

Held, That such acts and practices constituted unfair methods of competition in 
commerce and unfair acts and practices therein. 


Mr. Lynn C. Paulson for the Commission. 
Sanders, Gravelle, Whitlock & Howrey, of Washington, D. C., for 


respondents. 
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CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An act to create a Federal Trade Commis- 
sion, to define its powers and duties and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that the respond- 
ents named and represented in the caption hereof have been and are 
using unfair methods of competition and unfair or deceptive acts or 
practices in commerce as “commerce” is defined in said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be to the interest of the public, hereby issues its: complaint, 
stating its charges in that respect as follows: 

Paracrary 1. Respondent, Structural Clay Products, Inc., is a Del- 
aware corporation, with its office and principal place of business at 
1756 K Street, Washington, D. C. 

Respondent, Brick & Tile Sales Corp., is a Delaware corporation 
with its office and principal place of business at 123 South Main Street, 
Canton, Ohio. 

Respondent, Continental Clay Products Co., is a Pennsylvania cor- 
poration with its office and principal place of business at Post Office 
Box 488, East Canton, Ohio. 

Respondent, The Mapleton Clay Froducts Co., is an Ohio corpora- 
tion with its office and principal place of business at Mapleton, Ohio, 
mailing address Box 488, Canton, Ohio. 

Respondent, The Metropolitan Paving Brick Co., is an Ohio cor- 
poration with its office and principal place of business at the Renkert 
Building, Canton, Ohio. 

Respondent, The National Fireproofing Corp., is a Pennsylvania 
corporation with its office and principal place of business at the Re- 
public Building, Pittsburgh, Pa. 

Respondent, The Stark Brick Co., is an Ohio corporation with its 
office and principal place of business at East Canton, Ohio. 

The aforesaid respondents, Continental Clay Products Co., The 
Mapleton Clay Products Co., The Metropolitan Brick Co., The Na- 
tional Fireproofing Corp., and The Stark Brick Co., for convenience, 
are sometimes hereinafter referred to as respondent manufacturers; 
respondent, Brick & Tile Sales Corp., for convenience, is sometimes 
hereinafter referred to as respondent selling agent; and respondent, 
Structural Clay Products, Inc., is sometimes hereinafter referred to as 
respondent, S. C. P. I. 

Par. 2. Respondent manufacturers are engaged in the manufacture 
of glazed facing tile. This product is in general use throughout the 
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country as an interior finish in public and private structures, and 
dwelling houses, for decorative, sanitary, and other purposes. 

Respondent manufacturers sell annually over 30,000,000. brick 
equivalent units of glazed facing tile, which in 1943 amounted to over 
60 percent of.the glazed facing tile shipped from the respondents’ 
producing area of Pennsylvania and Ohio. _ 

Par. 3. Respondent, Structural Clay Products, Inc., was organized 
in 1934 by the clay products industry under the code authority provi- 
sions of the National Industrial Recovery Act. It is a voluntary 
trade association. The membership consists of the manufacturers of 
all types of structural-clay products including the respondent manu- 
facturers of glazed brick and tile. | 

Upon invalidation of the National Industrial Recovery Act the 
former code authorities representing the clay industry including re- 
spondents reached agreement with respondent, S. C. P. L., for the 
latter to continue the activities, which had been carried on under the 
code, on a voluntary basis. Pursuant to this end, respondent, 
S. C. P. L., recommended to respondent manufacturers the adoption of 
a plan for the establishment of regional sales agencies by the clay 
industry. Following this recommendation a number of regional sales 
agencies, including respondent selling agent, were established by the 
member manufacturers of respondent, S. C. P. I., in the various pro- 
ducing regions. 

Par. 4. Respondent, Brick & Tile Sales Corp., is a corporation or- 
ganized under the laws of the State of Delaware. Its voting stock is 
entirely owned by respondent manufacturers, and its officers and direc- 
tors consist of individuals affiliated with said respondent manufac- 
turers. It was organized in 1935 following the recommendation and 
plan presented to the members of the clay industry by respondent, 
S. C. P. L., alleged in paragraph 3 hereof. Respondent selling agent 
has executed contracts with respondent manufacturers by which it has 
been appointed their exclusive distributor to sell, offer for sale, or take 
orders for glazed facing tile. The actual selling, however, is done by 
subagents appointed by the selling agent with the consent of respond- 
ent manufacturers. 

Respondent selling agent has at all times herein mentioned served 
as a vehicle or medium through which respondent manufacturers have 
jointly and cooperatively operated to suppress competition and fix and 
maintain the price of glazed facing tile. 

Far. 5. Respondent manufacturers in the regular course and conduct 
of their business sell and ship, or cause to be sold and shipped, through 
respondent selling agent and its subagents glazed facing tile to pur- 


789940—50 60 


896 © FEDERAL TRADE COMMISSION DECISIONS 


Complaint 44 ¥F.T.C. 


chasers located in the various States of the United States and the 
District. of Columbia, and during the time referred to herein, have 
carried on and engaged in, and do now carry on and engage in com- 
merce, as the term “commerce” is defined in the Federal Trade Com- 
mission Act. 

Respondent, 8. C. P. L., has at all times mentioned herein cooperated 
with, assisted and served as an implement or vehicle for the promotion 
of the mutual interest of respondent manufacturers and respondent 
selling agent. 

Par. 6. For more than 5 years last past respondents have done and 
performed, and are now doing and performing, unfair acts and prac- 
tices, have engaged in and are now engaging in unfair methods of 
competition, in violation of section 5 of the Federal Trade Commis- 
sion Act in that they have acted, and are still acting, wrongfully and 
unlawfully by cooperating between and among themselves in estab- 
lishing, adopting, and continuing a common course of action, concert 
of action, and agreement, resulting in substantial hindrance, frustra- 
tion, restraint, suppression, and prevention of competition in the sale 
and distribution of glazed facing tile in trade and commerce, as 
“commerce” is defined in the Federal Trade Commission Act. 

Pursuant to, in furtherance of, and in order to effectuate the pur- 
poses and objectives of the aforesaid cooperation and common course 
of action respondents, as a part of their said cooperation, common 
course of action and agreement have formulated, adopted, performed, 
and put into effect, among others, the overt acts and used the methods, 
systems, practices, and policies listed, described, and set forth in 
the immediately succeeding subparagraphs numbered 1 to 4, inclusive, 
of this paragraph 6: 

1. Respondents have collectively and collusively, and are now col- 
lectively and collusively pricing, distributing, and selling their prod- 
ucts by means of a common selling agent, the respondent, Brick & Tile 
Sales Corp. By and through contracts with this agent, they have 
agreed that the selling agent shall be the exclusive seller of the glazed 
facing tile which they manufacture. Through the selling agent they 
have agreed upon prices, and pricing methods for their products, the 
pricing plan in use being as follows, to wit: 

(a) The trade area for the respondents which consists of most of 
the United States east of the Rocky Mountains is divided by counties 
into approximately forty territories, zones or areas, for each of which 
respondents, through respondent selling agent, have established, main- 
tained, and published pricing schedules giving the delivered price, in- 
cluding terms and conditions of sale, for all glazed facing tile sold 
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within any of the aforesaid zones. Under this system the purchaser 
is quoted a delivered price consisting of a mill net price plus an arbi- 
trary charge in lieu of the actual freight rate from the nearest plant of 
respondent manufacturers. Upon delivery, the purchaser pays the 
actual freight to the carrier and deducts the actual freight charge from 
the quoted price and remits the balance to the respondents. The de- 
livered prices established by the selling agent under this system are 
discriminatory in that purchasers located in that section of any area or 
zone having the lowest freight rate from the nearest respondent manu- 
facturer’s plant is required to pay a higher mill net price for glazed 
tile than purchasers in other sections of the same zone having a higher 
freight rate. In this manner purchasers located nearer the respond- 
ent’s plants are deprived of their natural price advantage ordinarily 
attached to such proximity. 

(o) The selling agent has established and maintained a method 
of uniform classification of types and sizes of glazed facing tile for 
the purpose of quoting matched delivered prices for all respondent 
manufacturers. 

(c) The selling agent has established and maintained a policy of 
limiting the sale of respondent manufacturers’ second quality tile by 
restricting the terms and conditions under which it may be sold by any 
subagent. 

(d) The selling agent has established, reiuinitasiet and published 
lists of dealers and subagents and has Gxbd and determined the amount 
of trade and cash discounts applicable to all sales. 

2. Respondent, S. C. P. L., has cooperated with respondent manu- 
facturers by originally devising, recommending, and assisting in the 
establishment of the respondent selling agent. 

3. Respondent manufacturers mutually and reciprocally enforce 
their contracts with the respondent selling agent by and through the 
selling agent in the following manner: 

(a) To facilitate policing of each others’ activities and to prevent 
each other from departing from the established prices, terms, and con- 
ditions of sale, and other contractual arrangements with the selling 
agent, respondent manufacturers and subagents file copies of all in- 
voices showing sales made, prices, and related terms and conditions 
of sale with respondent selling agent. 

(6) Respondent manufacturers have agreed with the selling agent 
upon a method of calculating damages to be paid by manufacturers 
or subagents where price quotations or sales in violation of the afore- 
said contracts are made by manufacturers or subagents. 
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4, Respondents have collectively and collusively used other methods 
and means to effectuate their common purpose and design to suppress, 
hinder, and lessen competition among themselves and between them- 
selves and their competitors in the production, sale, and distribution 

of glazed facing tile. 

Par. 7. Each of the respondent manufacturers has contributed to 
the accomplishment and effectiveness of the acts, things, and results 
alleged in the immediately preceding paragraph 6 hereof through its— 

1. Use of a zoning method of computing, formulating, and using 
delivered price quotations when other respondent members simulta- 
neously do likewise and by which it is enabled to, and does, match its 
quotations on a delivered basis with the quotations of other respondent 
manufacturers. 

2. Discrimination between and among its customers through its 
demanding, charging, accepting, and receiving higher net prices from 
its customers located near its plant than from its customers more dis- 
tantly located for goods of like grade, quality, and quantity, and 
thereby is enabled to, and does, match its quotations on a delivered 
basis with the quotations of other respondent members. 

Par. 8. The inherent effects of the adoption and maintenance by the 
respondent manufacturers of the methods and practices described and 
alleged in paragraphs 6 and 7 herein include, all and singularly, the 
following, to wit: 

1. Substantial lessening of competition among respondent manu- 
facturers. 

2. Unfair and oppressive discrimination against portions of the 
purchasing public in large areas by depriving such purchasers of the 
advantage which would otherwise accrue to them as a result of their 
proximity to the factories of respondent members, and by requiring 
such purchasers to pay increases over what the net prices to such pur- 
chasers would have been if such net prices had been fixed by com- 
petition among respondents. 

Par. 9. The combination, agreements, and understandings of the 
respondents and the acts, practices, pricing methods, systems, devices, 
and policies as hereinbefore alleged, all and crude are unfair and 
to the prejudice of the public; deprive the public of the benefit of 
competition; promote discrimination against some buyers and users 
of respondents’ products; have a dangerous tendency and capacity to 
restrain unreasonably competition in the sale of such products in 
commerce; and constitute unfair methods of competition and unfair 
and deeopeine acts and practices in commerce, within the meaning of 
Section 5 of the Federal Trade Commission Act as amended. 
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Rerort, Frnpines as To THE Facts, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 16, 1946, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with using unfair methods 
of competition and unfair and deceptive acts or practices in com- 
merce in violation of the provisions of said act. After the issuance of 
said complaint and the filing of respondents’ answers, the Commis- 
sion, by order entered herein, granted respondents’ motion for permis- 
sion to withdraw said answers and substitute therefor answers ad- 
mitting all the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearing as to said 
facts. The filing of the substitute answers having been conditioned 
upon a recommendation by counsel supporting the complaint of a 
form of order agreed upon between counsel, and said recommended 
order having been altered by the Commission to the extent and for the 
reasons shown in the tentative order entered herein on January 26, 
1948, respondents were afforded opportunity to show cause why the 
recommended order, as modified, should not be entered as an order 
te cease and desist; and respondents not having appeared in response 
to said leave to show cause, the substitute answers were duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and substitute answers; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. (A) Respondent, Structural Clay Products, Inc., is 
a corporation organized and existing under the laws of the State of 
Delaware, with its office and principal place of business at 1756 K 
Street, Washington, D.C. It is a voluntary trade association organ- 
ized in 1984, by the clay-products industry under the code of author- 
ity provisions of the National Industrial Recovery Act. Its member- 
ship consists of the manufacturers of all types of structural clay 
products, including the manufacturers of glazed brick and tile named 
in subparagraphs (C) to (G), inclusive, hereof (sometimes herein- 
after referred to as respondent manufacturers). Upon invalidation 
of the National Industrial Recovery Act, the former code authorities 
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representing the clay industry, including respondents herein, reached 
agreement with respondent Structural Clay Products, Inc., for latter 
to continue on a voluntary basis the activities which had been carried 
on under the code. Pursuant to this end, respondent, Structural Clay 
Products, Inc., recommended to respondent manufacturers the adop- 
tion of a plan for the establishment of regional sales agencies by the 
clay industry. Acting upon this recommendation, the member manu- 
facturers of respondent, Structural Clay Products, Inc., established a 
number of regional sales agencies in the various producing regions, 
including respondent Brick & Tile Sales Corp. (sometimes hereinafter 
referred to as respondent selling agent). Respondent, Structural Clay 
Products, Inc., has at all times mentioned herein cooperated with, as- 
sisted, and served as an implement or vehicle for the promotion of the 
mutual interest of respondent manufacturers and respondent selling 
agent. 

(B) Respondent, Brick & Tile Sales Corp., is a corporation organ- 
ized and existing under the laws of the State of Delaware, with its 
office and principal place of business at 123 South Main Street, Canton, 
Ohio. Its voting stock is entirely owned by respondent manufac- 
turers, and its officers and directors consist of individuals affiliated 
with said respondent manufacturers. It was organized in 1935 fol- 
lowing the aforesaid recommendation and plan presented to the mem- 
bers of the clay industry by respondent, Structural Clay Products, Inc. 
Respondent, selling agent, has executed contracts with respondent 
manufacturers by which it has been appointed their exclusive dis- 
tributor to sell, offer for sale, or take orders for glazed facing tile. 
The actual selling, however, is done by subagents appointed by the sell- 
ing agent with the consent of respondent manufacturers. Respondent 
selling agent has, at all times herein mentioned, served as a vehicle or 
medium through which respondent manufacturers have jointly and. 
cooperatively operated to suppress competition and fix and maintain 
the price of glazed facing tile. 

(C) Respondent, Continental Clay Products Co., is a corporation 
organized and existing under the laws of the State of Pennsylvania, 
with its office and principal place of business at East Canton, Ohio. 

(D) Respondent, The Mapleton Clay Products Co., is a corporation 
organized and existing under the laws of the State of Ohio, with its 
office and principal place of business at Mapleton, Ohio. 

(EZ) Respondent, The Metropolitan Paving Brick Co., is a corpora- 
tion organized and existing under the laws of the State of Ohio, with 


its office and principal place of business in the Renkert Building, Can- 
ton, Ohio. 
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(F)- Respondent, The National Fireproofing Corp., is a corporation 
organized and existing under the laws of the State of Pennsylvania, 
with its office and principal place of business in the Republic Building, 
Pittsburgh, Pa. 

(G) Respondent, The Stark Brick Co., is a corporation organized 
and existing under the laws of the State of Ohio, with its office and 
principal place of business at East Canton, Ohio. 

Par. 2. The aforesaid respondent manufacturers are engaged in the 
manufacture of glazed facing tile. This product is in general use 
throughout the country as an interior finish for decorative, sanitary, 
and other purposes in public and private structures and dwelling 
houses. Respondent manufacturers sell annually over 30,000,000 
brick-equivalent units of glazed facing tile, which in 1943 amounted to 
over 60 percent of the glazed facing tile shipped from the respondents’ 
producing area of Pennsylvania and Ohio. In the regular course and 
conduct of their business, respondent manufacturers sell and ship 
glazed facing tile, or cause it to be sold and shipped, through respond- 
ent selling agent and its subagents to purchasers located in the various 
States of the United States and in the District of Columbia, and during 
the time referred to herein they have maintained, and do now maintain 
a course of trade in glazed facing tile in commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Par. 3. (A) For more than 5 years last past respondents have been 
cooperating between and among themselves in establishing, adopting, 
and continuing a common course of action, concert of action, and 
agreement resulting in substantial hindrance, frustration, restraint, 
suppression, and prevention of competition in the sale and distribution 
of glazed facing tile in trade in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. Pursuant to, in furtherance 
of, and in order to effectuate the purposes and objectives of the afore- 
said cooperation and common course of action, respondents, as a part 
of their said cooperation, common course of action, and agreement 
have formulated, adopted, and put into effect the methods, systems, 
practices, and policies set forth below in subparagraphs (B) and (E), 
inclusive, of this paragraph. 

(B) Respondents have collectively and collusively priced, and are 
now pricing, distributing, and selling their products by means of a 
common selling agent, the respondent, Brick & Tile Sales Corp. By, 
and through contracts with this agent, they have agreed that the 
selling agent shall be the exclusive seller of the glazed facing tile 
which they manufacture. Through the selling agent they have agreed 
upon prices and pricing methods for their products, the pricing plan 
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in use being as follows: The trade area for the respondents—which 
consists of most of the United States east of the Rocky Mountains— 
is divided by counties into approximately 40 territories, zones, or areas, 
for each of which respondents, through respondent selling agent, have 
established, maintained, and published pricing schedules giving the 
delivered price, including terms and conditions of sale, for all glazed 
facing tile sold within any of the aforesaid zones. Under this system 
the purchaser is quoted a delivered price consisting of a mill net price, 
plus an arbitrary charge in lieu of the actual freight rate from the 
nearest plant of respondent manufacturers. Upon delivery, the pur- 
chaser pays the actual freight to the carrier and deducts the actual 
freight charge from the quoted price and remits the balance to the 
respondents. The delivered prices established by the selling agent 
under this system are discriminatory in that purchasers located in 
that section of any area or zone which has the lowest freight rate from 
the nearest respondent manufacturer’s plant is required to pay a 
higher mill net price for glazed tile than purchasers in other sections 
of the same zone which have a higher freight rate. In this manner 
purchasers located nearer the respondents’ plants are deprived of their 
natural price advantage ordinarily attached to such proximity. The 
selling agent has established and maintained a method of uniform 
classification of types and sizes of glazed facing tile for the purpose 
of quoting matched delivered prices for all respondent manufacturers. 
The selling agent has established and maintained a policy of limiting 
the sale of respondent manufacturers’ second quality tile by restricting 
the terms and conditions under which it may be sold by any subagent. 
The selling agent has established, maintained, and published lists of 
dealers and subagents and has fixed and determined the amount. of 
trade and cash discounts applicable to all sales. 

(C) Respondent, Structural Clay Products, Inc., has cooperated 
with respondent manufacturers by originally devising, recommending, 
and assisting in the establishment of the respondent selling agent. 

(D) Respondent manufacturers mutually and reciprocally enforce 
their contracts with the respondent selling agent by and through the 
selling agent in the following manner: To facilitate policing of one 
another’s activities and to prevent one another from departing from 
the established prices, terms, conditions of sale, and other contrac- 
tual arrangements with the selling agent, respondent manufacturers, 
and subagents file with respondent selling agent copies of all invoices 
showing sales made, prices, and related terms and conditions of sale. 
Respondent manufacturers have agreed with the selling agent upon 
a method of calculated damages to be paid by manufacturers or sub- 
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agents where price quotations or sales in violation of the aforesaid 
contracts are made by manufacturers or subagents. 

(E) Respondents have collectively and collusively used other meth- 
ods and means to effectuate their common purpose and design to sup- 
press, hinder, and lessen competition among themselves, and between 
themselves and their competitors, in the production, sale, and distri- 
bution of glazed facing tile. 

Par. 4. Each of the respondent manufacturers has contributed to 
the accomplishment and effectiveness of the acts, things, and results 
set out in paragraph 3 hereof by the following methods: Use of a zon- 
ing method of computing, formulating, and using delivered-price 
quotations when other respondent members simultaneously do like- 
wise, and by which it is enabled to, and does match its quotations on a 
delivered basis with the quotations of other respondent manufacturers ; 
and, further, by discrimination between and among its customers 
through its demanding, charging, accepting, and receiving higher net 
prices for goods of like grade, quality, and quantity from its custo- 
mers located near its plant than from its customers more distantly 
located, and thereby is enabled to, and does, match its quotations on a 
delivered basis with the quotations of other respondent members. 

Par. 5. The inherent effects of the adoption and maintenance by the 
respondent manufacturers of the methods and practices described in 
paragraphs 3 and 4 herein include, all and singularly, the following: 
Substantial lessening of competition among respondent manufac- 
turers, and unfair and oppressive discrimination against portions of 
the purchasing public in large areas by depriving such purchasers of 
the advantage which would otherwise accrue to them as a result of their 
proximity to the factories of respondent members, and by requiring 
such purchasers to pay increases over what the net prices to such 
purchasers would have been if such net prices had been fixed by compe- 
tition among respondents. 

Par. 6. The Commission concludes, and therefore finds, that the 
capacity, tendency, and effect of the combination, agreements, and 
understandings established and maintained among respondents as 
aforesaid, and of the acts, practices, pricing methods, systems, devices, 
and policies followed pursuant thereto, as hereinbefore found, all and 
singularly, are unfair and to the prejudice of the public, deprive the 
public of the benefits of competition, promote discrimination against 
some buyers and users of respondents’ products, and have a dangerous 
tendency and capacity unreasonably to restrain competition in the sale 
of respondents’ products in commerce. 
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‘The aforesaid acts and practices of respondents constitute unfair 
methods of competition in commerce and unfair acts and practices i 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answers 
by respondents, in which answers respondents admit all of the material 
allegations of fact set forth in said complaint and waive all interven- 
ing procedure and further hearing as to the facts, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of the Federal Trade Com- 
‘mission Act: 

It is ordered, That respondents, Brick & Tile Sales Corp., Conti- 
mental Clay Products Co., The Mapleton Clay Products Co., The 
Metropolitan Paving Brick Co., The National Fireproofing Corp., 
and The Stark Brick Co., their respective officers, agents, representa- 
tives, and employees, in or in connection with the offering for sale, 
sale, and distribution of glazed facing tile in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from entering into, continuing, cooperating in, or carrying 
out any planned common course of action, understanding, agreement, 
combination, or conspiracy between any two or more of said respond- 
ents, or between any one or more of said respondents and others not 
parties hereto, to do or perform any of the following acts or practices: 

1. Continuing, establishing, or maintaining any common sales agent 
by or through which the prices, terms, or conditions of sale for their 
glazed facing tile are established, fixed or maintained, and from other- 
wise fixing, establishing, or maintaining prices, terms, or conditions 
of sale for their said glazed facing tile. 

2. Continuing, establishing, or maintaining any agency, system, or 
method for promoting adherence to prices, terms, or conditions of 
sale for their glazed facing tile, regardless of how such prices, terms, 
or conditions of sale are established or announced. 

3. Selecting outlets for substandard glazed facing tile or limiting the 
sale of such glazed facing tile to designated outlets. 

4. Continuing, establishing, or maintaining any classification of 
‘types or sizes of glazed facing tile for the purpose or with the effect 
of restraining price competition in the sale of such products. 
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5. Continuing, establishing, or maintaining policies or practices 
respecting the selection, designation, or classification of dealers, or 
respecting the terms or conditons of sale to dealers, or respecting the 
division of sales between dealers and respondents or any of them. 

6. Using a zoning method of computing or formulating delivered- 
price quotations when other respondents simultaneously do likewise 
and by which any respondent is enabled to, and does, match its quo- 
tations on a delivered basis with the quotations of other respondents. 

7. Discriminating between and among purchasers of glazed facing 
tile through demanding, charging, or accepting for glazed facing tile 
of like grade, quality, and quantity, higher net prices from purchasers 
located near the producing plant of the seller than from purchasers 
more distantly located with respect to such plant, and whereby any 
respondent is enabled to, and does, match its price quotations on a 
delivered basis with the price quotations of other respondents. 

Provided, however, That nothing contained in paragraphs 1 to 5, 
inclusive, of this order shall be construed as prohibiting the establish- 
ment of a sales agency which does not prejudice the public interest 
by tending unduly to restrict competition or tending unduly to ob- 
struct the course of trade. 

It is further ordered, That Structural Clay Products, Inc., its offi- 
cers, representatives, agents, and employees, do forthwith cease and 
desist from instigating, aiding, assisting, or cooperating in doing or 
performing any of the things prohibited in paragraphs 1 to 7, inclusive, 
of this order. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE Marrer oF 


STRUCTURAL CLAY PRODUCTS, INC., COLONIAL CLAYS, 
INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5468. Complaint, Oct. 16, 1946—Decision, May 28, 1948 


In a proceeding in which various manufacturer sellers, their corporate selling 
agency, and their trade association were charged with violation of the provi- 
sions of section 5 of the Federal Trade Commission Act, through the con- 
certed use, among other things, of certain means of price fixing under which 
each manufacturer was able to and did match the delivered quotations of 
any other to a given purchaser on a given order, as the result of the use of 
a zoning method of computing delivered price quotations and under which 
they charged higher net prices from customers located near their plants than 
from those more distant: said systematic discriminations resulted in part 
because of their failure to make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting from the differing methods 


or quantities in which such commodities are to such purchasers solid or 
delivered. 


Where a trade association, a corporate selling agency, and certain manufacturers 
of sand-struck brick, namely— 

(1) Said corporate association, organized in 19384 by the clay products. 
industry under the code authority provisions of the National Industrial 
Recovery Act, which embraced in its membership manufacturers of all types 
of structural clay products, including manufacturers of sand-struck brick 
herein concerned, and which, upon invalidation of said act, reached agreement 
with the former code authorities representing said industry (including those 
joined in the instant proceeding), whereby it was to continue on a voluntary 
basis the activities which had been carried on under the code, and pursuant 
to which it recommended to manufacturers herein concerned the establish- 
ment of regional sales agencies by said industry ; 

(2) A corporate selling agency which was one of a number of regional 
agencies established as a result of the aforesaid recommendation, by member 
manufacturers, who owned all the stock, and officers and directors of which 
consisted of individuals affiliated with them; and which was designated the 
exclusive selling agent for their products (and for which they were sub- 
agents), and through which they cooperated to suppress competition and fix 
and maintain the price of said products; and 

(3) Nine manufacturers of sand-struck brick in Connecticut and Massa- 
chusetts, which sold some 75,000,000 bricks a year, with their 1944 production 
amounting to about 75 percent of all the bricks shipped by New England 
brick manufacturers; 

(a) Cooperated in a common course of action and agreement resulting in sub- 
stantial frustration and prevention of competition in the sale and distribu- 
tion of brick in trade and commerce; and 
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Where said manufacturers, in pursuance thereof— 

(6) Established and maintained said corporate Selling agency as a device for 
collectively and collusively pricing and selling their products; and 

(c) Through it agreed upon and established prices, terms, and conditions of 
sale, and contracted with it and with one another to Sell their products in 
accordance therewith; 

Whereby prices were arbitrarily made the same for all points of delivery within 
a zone, irrespective of the fact that some were nearer than others to points 
of production ; quotations in some zones were at higher levels than those in 
other zones; and quotations to any prospective purchaser in a given zone 
were matched by the different manufacturers concerned, who thus formed 
a united front in presenting a single quotation; 

(d) Established and maintained a system for securing adherence to published 
and agreed-upon prices, under arrangements to file with said selling agent 
a copy of each invoice of sale, in order to determine whether it showed 
conformance with said prices, and, in the event of apparent nonconform- 
ance, empowered said agent to investigate and assess penalties; 

(e) Established and maintained (1) a policy of limiting the sale of second- 
and third-quality brick to agreed upon outlets; (2) a uniform classifica- 
tion of types and sizes of bricks; and (3) common-dealer policies which 
included the definition, designation, and selection of dealers, the terms 
and conditions of sale to them and the division of sales between dealers 
and themselves; and 

Where aforesaid corporate trade association— 

(f) Participated in the aforesaid general combination, by devising, recommend- 
ing, and assisting in the formation of said corporate selling agency, and 
bringing the general combination, as formed by said manufacturers, into 
existence ; 

(g) Used other methods and means to effectuate their common purpose to 
suppress, hinder, and lessen competition between them; and 

Where each of said manufacturers— 

(h) Contributed to the accomplishment and effectiveness of the aforesaid acts, 
things, and results by use of a zoning system of computing, formulating, 
and using delivered-price quotations simultaneously made use of by other 
manufacturers; and by discriminating among customers through demand- 
ing, charging, accepting, and receiving higher net prices for goods of like 
grade, quality, and quantity from customers located near a plant of the 
particular manufacturer than from those more distant; 

Whereby each was enabled to and did match quotations on a delivered basis 
with those of the other manufacturer members; 

Inherent effects of which methods and practices included the substantial lessen- 
ing of competition among said members, unfair and oppressive discrimina- 
tion against portions of the purchasing public in large areas by depriving 
such purchasers of the advantages which would otherwise accrue to them 
as a result of their proximity to the factories of said members; and by 
requiring them to pay increases over what the net prices to them would 
have been if such prices had been fixed by competition among them; and 

Capacity, tendency, and effect of which combination, agreements, ete., and 
acts, practices, etc., followed pursuant thereto, were to operate unfairly 
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and to the prejudice of the public and deprive it of the benefits of compe- 
tition, and to promote discrimination against some buyers and users of 
their products; and dangerous tendency and capacity of which were un- 
reasonably to: restrain competition in the sale thereof in commerce: 
Held, That such acts and practices constituted unfair methods of competition 
in commerce and unfair acts and practices therein. 
Mr. Lynn C. Paulson for the Commission. 
Sanders, Gravelle, Whitlock & Howrey, of Washington, D, C., for 
respondents. 
ComMPLAINT 


Pursuant to the provisions of an act of Congress approved Septem- 
ber 26, 1914, entitled “An act to create a Federal Trade Commission, 
to define its powers and duties and for other purposes,” the Federal 
Trade Commission, having reason to believe that the respondents 
named and represented in the caption hereof have been and are using 
unfair methods of competition and unfair or deceptive acts or prac- 
tices in commerce as “commerce” is defined in said Act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be to the interest of the public, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParacrarnH 1. Respondent, Structural Clay Products, Inc., is a 
Delaware Corporation, with its office and principal place of business 
at 1756 K Street, Washington, D. C. 

Respondent, Colonial Clays, Inc., is a Delaware corporation, with 
its office and principal place of business at Worcester, Mass. 

Respondent, The Bridgewater Brick Co., is a Connecticut corpora- 
tion with its principal office at New Haven, Conn. 

Respondent, The North Haven Brick Co., is a Connecticut corpora- 
tion with its office and principal place of business at North Haven, 
Conn. 

Respondent, The Stiles & Hart Brick Co., is a Connecticut corpo- 
ration with its principal office at North Haven, Conn. 

Respondent, The I. L. Stiles & Son Brick Co., is a Connecticut cor- 
poration with its office and principal place of business at North Haven, 
Conn. 

Respondent, The Stiles & Reynolds Brick Co., is a Connecticut cor- 
portation with its office and principal place of business at North 
Haven, Conn. 

Respondent, The Donnelly Brick Co., is a Connecticut corporation 
with its office and principal place of business at New Britain, Conn. 
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Respondent, The Michael Kane Brick Co., is a Connecticut cor- 
poration with its office and principal place of business at 245 New 
Park Avenue, Hartford, Conn. 

Respondent, The Eastern Brick Co., is a Connecticut corporation 
with its office and principal place of neers at East Berlin, Conn. 

Respondent, The New England Brick Co., is a Massachusetts cor- 
poration with its office and principal place of business at 22 Beacon 
Street, Boston, Mass. 

The aforesaid respondents, The Bridgewater Brick Co., The North 
Haven Brick Co., The Stiles & Hart Brick Co., The I. L. Stiles & Son 
Brick Co., The Stiles & Reynolds Brick Co., The Donnelly Brick Co., 
The Michael Kane Brick Co., The Eastern Brick Co., and The New 
England Brick Co. for convenience will somet'imes hereinafter be 
referred to as respondent manufacturers; respondent Colonial Clays, 
Inc., for convenience will sometimes hereinafter be referred to as 
respondent selling agent; and respondent Structural Clay Products, 
Inc., will sometimes hereinafter be referred to as respondents S. C. 
Rik 

Par. 2. Respondent manufacturers are engaged in the manufacture 
of sand struck brick, a product in general use throughout the country 
as a building material in the construction and repair of public and 
private structures and private homes. Respondents sell on an average 
of 75,000,000 bricks a year and in 1944 their production amounted to 
approximately 74 percent of the total of all bricks shipped by New 
England brick manufacturers. 

Par. 8. Respondent, Structural Clay Products, Inc., was organized 
in 1934 by the clay industry under the code authority of the National 
Industrial Recovery Act. It is a voluntary trade association, the 
members of which consist of the manufacturers of all types of struc- 
tural clay products, including the respondent manufacturers of sand 
struck brick. 

Upon invalidation of the National Industrial Recovery Act, the for- 
mer code authorities for the clay industry authorized respondent, 
S.C. P. L., to continue code activities on a voluntary basis. Pursuant 
to this end, respondent, S. C. P. I., recommended the adoption of and 
presented a complete plan for the establishment of regional sales 
agencies by the clay industry. Following this recommendation a 
number of regional sales agencies, including the respondent selling 
agent, were established by the member manufacturers of respondents, 
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S. C. P. L, in the various producing regions. Respondent, Colonial 
Clays, Inc., is one of the selling agencies thus established. 

Par. 4. Respondent, Colonial Clays, Inc., is a corporation organized 
under the laws of the State of Delaware. Its voting stock is entirely 
owned by respondent manufacturers, and its officers and directors 
consist of individuals affiliated with the said respondent manufac- 
turers. It was organized in 1937 following the recommendation and. 
plan presented to the members of the clay industry by respondents, 
S. C. P. L., as alleged in paragraph 3 hereof. By contracts running 
between respondent selling agent and respondent manufacturers, re- 
spondent selling agent is designated as the exclusive selling agent for 
respondent manufacturers’ product with authority to appoint sub- 
agents subject to the consent of respondent manufacturers and in 
practice, respondent manufacturers are the subagents. 

Respondent selling agent has at all times herein mentioned served as 
a vehicle or medium through which respondent manufacturers have 
jointly and cooperatively operated to suppress competition and fix 
and maintain the price of brick. 

Par. 5. Respondent manufacturers in the regular course and con- 
duct of their business sell and ship, or cause to be sold and shipped 
through respondent selling agent and its subagents sand struck brick 
to purchasers located in the various States of the United States, and 
during the time referred to herein have carried on and engaged in, 
and do now carry on and engage in, commerce as the term “commerce” 
is defined in the Federal Trade Commission Act. 

Respondent, S. C. P. L., has at all times herein mentioned cooperated 
with, assisted, and served as an implement or vehicle for the promo- 
tion of the mutual interest of respondent manufacturers and respond- 
ent selling agent. 

Par. 6. For more than 5 years last past respondents have done and 
performed, and are now doing and performing, unfair acts and prac- 
tices, have engaged in and are now engaging in unfair methods of 
competition, in violation of section 5 of the Federal Trade Commis- 
sion Act in that they have acted and are still acting wrongfully and 
unlawfully by cooperating between and among themselves in estab- 
lishing, adopting, and continuing a common course of action, concert 
of action, and agreement, resulting in substantial hindrance, frustra- 
tion, restraint, suppression, and prevention of competition in the sale 
and distribution of brick in trade and commerce, as “commerce” is 
defined in the Federal Trade Commission Act. 

Pursuant to, in furtherance of, and in order to effectuate the pur- 
poses and objectives of the aforesaid cooperation and common course 
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of action respondents, as a part of their said cooperation, common 
course of action, and agreement have formulated, adopted, performed, 


and put into effect, among others, the overt acts and used the methods, 


) 


systems, practices, and policies listed, described and set: forth in the 
immediately succeeding subparagraphs numbered 1 to 7, inclusive, 
of this paragraph 6: 

1. Respondents have established and are now maintaining respond- 
ent corporation, Colonial Clays, Inc., as a device or instrumentality 
for collectively and collusively pricing and selling their products. 
Through and by means of respondent, Colonial Clays, Inc., respond- 
ents agree upon and establish the prices, terms, and conditions of sale 
for their products. Each respondent manufacturer by contract with 
respondent corporation agrees with the respondent corporation and 
with each other respondent to sell its own products in accordance with 
the prices, terms, and conditions of sale all have agreed upon through 
and by means of respondent, Colonial Clays, Inc. 

Prices so established are determined from quotations made on a 
delivered basis. The quotations are arbitrarily made the same for 
all points of delivery within a zone geographical area, irrespective of 
the fact that some of the said delivery points are nearer than others 
to points of production of the respective respondent manufacturers. 
Quotations as thus made to purchasers in some zones are at higher 
levels than thus made to purchasers in other zones. The quotations 
as thus made to any prospective purchaser in a zone are matched by 
the respondent manufacturers; the latter are thus enabled to and do 
present a united front in presenting what is in effect a single quota- 
tion to any prospective purchaser, thereby denying to such purchaser 
benefits of price competition. Respondent manufacturers in making 
sales in accordance with said quotations discriminate among their pur- 
chasers in that they demand, charge, accept, and receive from cus- 
tomers located near points of production higher net prices than from 
customers more distantly located for merchandise of like grade and 
quality. The said systematic discriminations result in part because 
of failure of respondent manufacturers to make only due allowance 
for differences in the cost of manufacture, sale or delivery result- 
ing from the differing methods or quantities in which such commodi- 
ties are to such purchasers sold or delivered. 

2. Respondents have established and are maintaining a system 
for securing adherence to published and agreed upon prices. By 
agreement they file with respondent, Colonial Clays, Inc., a copy of 
each invoice of sale showing the price at which each sale was made. 
These, by agreement between them, are checked and analyzed by re- 


789940—50 61 


912 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 44 F,T.C. 


spondent, Colonial Clays, Inc., to determine whether or not they show 
conformance or nonconformance with published or agreed upon 
prices. In the event there is apparent nonconformance, respondent, 
Colonial Clays, Inc., is empowered by agreement and does investigate 
the case and bring about a settlement which by agreement may in- 
clude the assessment of a penalty. 

3. Respondents have established and maintained a policy of limit- 
ing the sale of second and third quality brick to agreed upon outlets. 

4, Respondents have established and maintained a uniform classi- 
fication of types and sizes of brick for the purpose of facilitating the 
elimination of price competition. 

5. Respondents have established and maintained common policies 
toward dealers which includes the definition, designation, and selec- 
tion of dealers, the terms and conditions of sale to them, and the divi- 
sion of sales between dealers and themselves. 

6. Respondent, S. C. P. I., has participated in the general combina- 
tion alleged by devising, recommending, and assisting in the formation 
of respondent, Colonial Clays, Inc., and bringing the general combina- 
tion as formed by respondent manufacturers into existence. 

7. Respondents have used other methods and means to effectuate 
their common purpose to suppress, hinder, and lessen competition 
between them. 

Par. 7. Each of the respondent manufacturers has contributed to 
the accomplishment and effectiveness of the acts, things, and results 
alleged in the immediately preceding Paragraph Six hereof through 
its— 

1. Use of a zoning method of computing, formulating, and using 
delivered-price quotations when other respondent members simul- 
taneously do likewise and by which it is enabled to, and does, match 
its quotations on a delivered basis with the quotations of other respond- 
ent manufacturers. 

2. Discrimination between and among its customers through its 
demanding, charging, accepting, and receiving higher net prices from 
its customers located near its plant than from its customers more dis- 
tantly located for goods of like grade, quality, and quantity, and 
thereby is enabled to, and does, match its quotations on a delivered 
basis with the quotations of other respondent members. 

Par. 8. The inherent effects of the adoption and maintenance by 
the respondent manufacturers of the methods and practices described 


and alleged in paragraphs 6 and 7 herein include, all and singularly, 
the following, to wit: 
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1. Substantial lessening of competition among respondent 
manufacturers. 

2. Unfair and oppressive discrimination against portions of the 
purchasing public in large areas by depriving such purchasers of the 
advantage which would otherwise accrue to them as a result: of’ their 
proximity to the factories of respondent members, and by requiring: 
such purchasers to pay increases over what the net prices to such 
purchasers would have been if such net prices had been fixed by compe- 
tition among respondents. 

Par. 9. The combination, agreements, and understandings of the 
respondents and the acts, practices, pricing methods, systems, de- 
vices, and policies as hereinbefore alleged, all and singularly, are 
unfair and to the prejudice of the public; deprive the public of the 
benefit of competition; promote discrimination against some buyers 
and users of respondents’ products; have a dangerous tendency and. 
capacity to restrain unreasonably competition in the sale of such prod- 
ucts in commerce; have actually hindered, frustrated, restrained, sup- 
pressed, and prevented competition in such products in commerce; and 
constitute unfair methods of competition and unfair and deceptive acts 
and practices in commerce, within the meaning of section 5 of the 
Federal Trade Commission Act, as amended. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 16, 1946, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with using unfair methods 
of competition and unfair and deceptive acts or practices in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondents’ answers, the Com- 
mission, by order entered herein, granted respondents’ motion for 
permission to withdraw said answers and substitute therefor answers: 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as 
to said facts. The filing of the substitute answers having been condi- 
tioned upon a recommendation by counsel supporting the complaint 
of a form of order agreed upon between counsel, and said recom- 
mended order having been altered by the Commission to the extent andi 
for the reasons shown in the tentative order entered herein on Jan- 
uary 26, 1948, respondents were afforded opportunity to show cause 
why the recommended order, as modified, should not be entered as am 
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order to cease and desist; and respondents not having appeared in 
response to said leave to show cause, the substitute answers were duly 
filed in the office of the Commission. Thereafter, this proceeding reg- 
ularly came on for final hearing before the Commission on the said 
complaint and substitute answers; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. (A) Respondent, Structural Clay Products, Inc., is 
a corporation organized and existing under the laws of the State of 
Delaware, with its office and principal place of business at 1756 K 
Street, Washington, D.C. It is a voluntary trade association organ- 
ized in 1934 by the clay industry under the code authority provisions 
of the National Industrial Recovery Act. Its membership consists of 
the manufacturers of all types of structural clay products, including 
the manufacturers of sand-struck brick named in subparagraphs (C) 
to (K) hereof, inclusive (sometimes hereinafter referred to as respon- 
dent manufacturers). Upon invalidation of the National Industrial 
Recovery Act, the former code authorities for the clay industry au- 
thorized respondent, Structural Clay Products, Inc., to continue code 
activities on a voluntary basis. Pursuant to this end, respondent, 
Structural Clay Products, Inc., presented and recommended the adop- 
tion of a complete plan for the establishment of regional sales agencies 
by the clay industry. Acting upon this recommendation, the member 
manufacturers of respondent, Structural Clay Products, Inc., estab- 
lished a number of regional sales agencies in the various producing re- 
gions, including respondent, Colonial Clays, Inc. (sometimes herein- 
after referred to as respondent selling agent). Respondent, Struc- 
tural Clay Products, Inc., has at all times herein mentioned cooperated 
with, assisted, and served as an implement or vehicle for the promotion 
of the mutual interest of respondent manufacturers and respondent 
selling agent. 

(B) Respondent, Colonial Clays, Inc., is a corporation organ- 
ized and existing under the laws of the State of Delaware, with its 
office and principal place of business at Worcester, Mass. Its voting 
stock is entirely owned by respondent manufacturers, and its pe 
and directors consist of individuals affiliated with said respond- 
ent manufacturers. It was organized in 1937 following the afore- 
said recommendation and plan presented to the members of the clay 
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industry by respondent, Structural Clay Products, Inc. By con- 
tracts running between respondent selling agent and respondent man- 
ufacturers, respondent selling agent is designated as the exclusive 
selling agent for respondent manufacturers’ products, with authority 
to appoint subagents subject to the consent of respondent manufac- 
turers, and in practice respondent manufacturers are the subagents, 
Respondent selling agent has, at all times herein mentioned, served as 
a vehicle or medium through which respondent manufacturers have 
jointly and cooperatively operated to suppress competition and fix 
and maintain the price of brick. 

(C) Respondent, The Bridgewater Brick Co., is a corporation or- 
ganized and existing under the laws of the State of Connecticut, with 
its office and principal place of business at New Haven, Conn. 

(D) Respondent, The North Haven Brick Co., is a corporation or- 
ganized and existing under the laws of the State of Connecticut, 
with its office and principal place of business at North Haven, Conn. 

(E) Respondent, The Stiles & Hart Brick Co., is a corporation or- 
ganized and existing under the laws of the State of Connecticut, with 
its office and principal place of business at North Haven, Conn. 

(F) Respondent, The I. L. Stiles & Son Brick Co., is a corporation 
organized and existing under the laws of the State of Connecticut, 
with its office and principal place of business at New Haven, Conn. 

(G) Respondent, The Stiles & Reynolds Brick Co., is a corporation 
organized and existing under the laws of the State of Connecticut, 
with its office and principal place of business at New Haven, Conn. 

(H) Respondent, The Donnelly Brick Co., is a corporation or- 

ganized and existing under the laws of the State of Connecticut, with 
its office and principal place of business at New Britain, Conn. 
- (1) Respondent, The Michael Kane Brick Co., is a corporation or- 
ganized and existing under the laws of the State of Connecticut, with 
its office and principal place of business at 245 New Park Avenue, 
Hartford, Conn. 

(J) Respondent, The Eastern Brick Co., is a corporation organ- 
ized and existing under the laws of the State of Connecticut, with its 
office and principal place of business at East Berlin, Conn. 

(K) Respondent, The New England Brick Co., is a corporation 
organized and existing under the laws of the State of Massachusetts, 
with its office and principal place of business at 22 Beacon Street, 
Boston, Mass. 

Par. 2. The aforesaid respondent manufacturers are engaged in 
the manufacture of sand-struck brick, a product in general use 
throughout the country as a building material in the construction and 


016 FEDERAL TRADE COMMISSION DECISIONS 
Vindings 44F.T.C. 


repair of public and private structures and private homes. Said re- 
spondents sell on an average of 75,000,000 bricks a year, and in 1944 
their production amounted to approximately 74 percent of the total 
of all bricks shipped by New England brick manufacturers. In the 
regular course and conduct of their business, said respondents sell 
and ship sand-struck brick, or cause it to be sold and shipped through 
respondent selling agent and its subagents, to purchasers located in 
various States of the United States, and during the time referred to 
herein have maintained, and do now maintain, a course of trade in 
sand-struck brick in commerce, as the term “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 8. (A) For more than 5 years last past respondents have been 
cooperating between and among themselves in establishing, adopting, 
and continuing a common course of action, concert of action, and 
agreement resulting in substantial hindrance, frustration, restraint, 
suppression, and prevention of competition in the sale and distribu- 
tion of brick in trade and commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Pursuant to, in furtherance of, and 
in order to effectuate the purposes and objectives of the aforesaid 
cooperation and common course of action, respondents, as a part of 
their said cooperation, common course of action, and agreement have 
formulated, adopted, and put into effect the methods, systems, prac- 
tices, and policies set forth below in subparagraphs numbered (B) to 
(1), inclusive, of this paragraph. 

(B) Respondents have established, and are now maintaining, re- 
spondent, Colonial Clays, Inc., as a device or instrumentality for col- 
lectively and collusively pricing and selling their products. Through 
and by means of respondent, Colonial Clays, Inc., respondents agree 
upon and establish the prices, terms, and conditions of sale for their 
products. Each respondent manufacturer, by contract with respond- 
ent selling agent, agrees with the respondent selling agent and with 
each other respondent to sell its own products in accordance with 
the prices, terms, and conditions of sale all have agreed upon through 
and by means of respondent selling agent. Prices so established are 
determined from quotations made on a delivered basis. The quota- 
tions are arbitrarily made the same for all points of delivery within 
a zone or geographical area, irrespective of the fact that some of 
the said delivery points are nearer than others to points of produc- 
tion of the respective respondent manufacturers. Quotations as thus 
made to purchasers in some zones are at higher levels than thus made 
to purchasers in other zones. The quotations as thus made to any 
prospective purchaser in a given zone are matched by the respond- 
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_ent manufacturers; the latter are thus enabled to, and do, form a 
united front in preceoiatm what is in effect a single quotation to any 
. prospective purchaser, thereby denying to such purchaser benefits 
_of price competition. Respondent manufacturers in making sales in 
accordance with said quotations discriminate among their purchasers 
in that they demand, charge, accept, and receive higher net prices for 
_merchandise of like grade and quality from customers located near 
points of production than from customers more distantly located. 
_ The said systematic discriminations result in part because of failure 
_ of respondent manufacturers to “make only due allowance for differ- 
ences in the cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which such commodities are to 
such purchasers sold or delivered.” 

(C) Respondents have established, and are maintaining, a system 
for securing adherence to published and agreed-upon prices. By 
agreement, they file with respondent, Colonial Clays, Inc., a copy of 
each invoice of sale showing the price at which each sale was made. 
These, by agreement between them, are checked and analyzed by re- 
spondent, Colonial Clays, Inc., to determine whether or not they show 
conformance or nonconformance with published or agreed-upon 
prices. In the event there is apparent nonconformance, respondent, 
Colonial Clays, Inc., is by agreement empowered to, and does, investi- 
gate the case and bring about a settlement which, by agreement, may 
include the assessment of a penalty. 

(D) Respondents have established and maintained a policy of lim- 
iting the sale of second- and third-quality brick to agreed-upon outlets. 

(E) Respondents have established and maintained a uniform classi- 
fication of types and sizes of brick for the purpose of facilitating the 
elimination of price competition. 

(F) Respondents have established and maintained common policies 
toward dealers which include the definition, designation, and selection 
of dealers, the terms and conditions of sale to them, and the division 
of sales between dealers and themselves. 

(G) Respondent, Structural Clay Products, Inc., has participated 
in the aforesaid general combination by devising, recommending, and 
assisting in the formation of respondent, Colonial Clays, Inc., and 
bringing the general combination as formed by respondent manu- 
facturers into existence. 

(H) Respondents have used other methods and means to effectuate 
their common purpose to suppress, hinder, and lessen competition 


between them. 
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Par. 4. Each of the respondent manufacturers has contributed to 
the accomplishment and effectiveness of the acts, things, and results. 
set out in paragraph 3 hereof by the following methods: Use of a 
zoning method of computing, formulating, and using delivered-price 
quotations when other respondent members simultaneously do lke- 
wise and by which it is enabled to, and does, match its quotations on 
a delivered basis with the quotations of other respondent manufac- 
turers; and, further, by discrimination between and among its cus- 
tomers through its demanding, charging, accepting, and receiving 
higher net prices for goods of like grade, quality, and quantity from 
its customers located near its plant than from its customers more 
distantly located, and thereby is enabled to, and does, match its quota- 
tions on a delivered basis with the quotations of other respondent. 
members. 

Par. 5. The inherent effects of the adoption and maintenance by 
the respondent manufacturers of the methods and practices described 
in paragraphs 3 and 4 herein include, all and singularly, the follow- 
ing: Substantial lessening of competition among respondent manu- 
facturers, and unfair and oppressive discrimination against portions of 
the purchasing public in large areas by depriving such purchasers of 
the advantage which would otherwise accrue to them as a result of 
their proximity to the factories of respondent members, and by re- 
quiring such purchasers to pay increases over what the net prices: 
to such purchasers would have been if such net prices had been fixed 
by competition among respondents. 

Par. 6. The Commission concludes, and therefore finds, that the 
capacity, tendency, and effect of the combination, agreements, and 
understandings established and maintained among respondents as 
aforesaid, and of the acts, practices, pricing methods, systems, devices, 
and policies followed pursuant thereto, as hereinbefore found, all and 
singularly, are unfair and to the prejudice of the public, deprive the 
public of the benefits of competition, promote discrimination against 
some buyers and users of respondents’ products, and have a dangerous 
tendency and capacity unreasonably to restrain competition in the sale 
of respondents’ products in commerce. 


CONCLUSION 


The aforesaid acts and practices of respondents constitute unfair 
methods of competition in commerce and unfair acts and practices in 


commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


—T 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and substitute answers by 
respondents, in which answers respondents admit all of the material 
allegations of fact set forth in said complaint and waive all inter- 
vening procedure and further hearing as to the facts, and the Commis- 
sion having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act: 

It is ordered, That respondents, Colonial Clays, Inc., The Bridge- 
water Brick Co., The North Haven Brick Co., The Stiles & Hart Brick 
Co., The I. L. Stiles & Son Brick Co., The Stiles & Reynolds Brick Co., 
The Donnelly Brick Co., The Michael Kane Brick Co., The Eastern 
Brick Co., and The New England Brick Co., their respective officers, 
agents, representatives, and employees, in or in connection with the 
offering for sale, sale, and distribution of bricks in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from entering into, continuing, cooperating in, or 
carrying out any planned common course of action, understanding, 
agreement, combination, or conspiracy between any two or more of 
said respondents, or between any one or more of said respondents and 
others not parties hereto, to do or perform any of the following acts 
or practices: 

1. Continuing, establishing, or maintaining any common sales agent 
by or through which the prices, terms, or conditions of sale for their 
bricks are established, fixed, or maintained, and from otherwise fixing, 
establishing, or maintaining prices, terms, or conditions of sale for 
their said bricks. 

2. Continuing, establishing, or maintaining, any agency, system, or 
method for promoting adherence to prices, terms, or conditions of 
sale for their bricks, regardless of how such prices, terms, or conditions 
of sale are established or announced. 

3. Selecting outlets for substandard bricks or limiting the sale of 
such bricks to designated outlets. 

4. Continuing, establishing, or maintaining any classification of 
types or sizes of bricks for the purpose or with the effect of restraining 
price competition in the sale of such products. 

5. Continuing, establishing, or maintaining policies or practices 
respecting the selection, designation, or classification of dealers, or 
respecting the terms or conditions of sale to dealers, or respecting 
the division of sales between dealers and respondents or any of them. 
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6. Using a zoning method of computing or formulating delivered- 
price quotations when other respondents simultaneously do likewise 
and by which any respondent is enabled to, and does, match its quo- 
tations on a delivered basis with the quotations of other respondents. 

7. Discriminating between and among purchasers of bricks through 
demanding, charging, or accepting for brick of like grade, quality, 
and quantity, higher net prices from purchasers located near the 
producing plant of the seller than from purchasers more distantly 
located with respect to such plant, and whereby any respondent is 
enabled to, and does, match its price quotations on a delivered basis 
with the price quotations of other respondents. 

Provided, however, That nothing contained in paragraphs 1 to 5, 
inclusive, of this order shall be construed as prohibiting the establish- 
ment of a sales agency which does not prejudice the public interest 
by tending unduly to restrict competition or tending unduly to ob- 
struct the course of trade. 

It is further ordered, That Structural Clay Products, Inc., its off- 
cers, representatives, agents, and employees, do forthwith cease and 
desist from instigating, aiding, assisting, or cooperating in doing or 
performing any of the things prohibited in paragraphs 1 to 7, inclu- 
sive, of this order. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 


EXCELSIOR LABORATORY, INC., ET AL. 9271 


Syllabus 


In Toe Marrer or 


EXCELSIOR LABORATORY, INC., AND DOROTHY FLAT- 
TER, TRADING AS DOROTHY GOSEWISCH, AND OTTO 
R. FLATTER 

COMPLAINT, FINDINGS AND ORDER, AND DISSENT IN PART IN REGARD TO THE 


ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED 
SEPT 26, 1914 


Docket 5394. Complaint, Gct. 18, 1945—Decision, June 1, 1948 


I 
i 
| 
| 
| 


While garlic has been used in folk medicine for centuries, and there is some 
scientific opinion to the effect that it possesses therapeutic value in the 
treatment of hypertension, said view is rejected by the great weight of 
modern scientific opinion, the present consensus among experts being that 
it is wholly without therapeutic value in such cases, either for the treatment 
of the condition itself or the symptoms. The contrary view, it appears, is 
based largely upon the results of certain experiments in which adequate 
controls were not maintained, as a result of which the reliability of the ex- 
periments is subject to serious doubt. 


Where a corporation and two officers thereof, who controlled and directed its 
policies and practices, engaged in the manufacture and interstate sale and 
distribution of a medicinal preparation known as Gosewisch’s Garlic Tab- 
lets, through advertisements in newspapers and trade journals, including 
such statements as “Why be distressed needlessly when you can now get the 
effective aid of garlic for relief, without fear of offending with garlic 
breath,” ete.— 

(a) Falsely represented that their said Gosewisch’s Garlic Tablets constituted 
a competent and effective treatment for the symptoms of hypertension (high 
blood pressure) including the symptoms of dullness, tiredness, nervousness, 
dizziness, and involuntary naps; 

Nothwithstanding the fact that garlic has no therapeutic value in the treatment 
of hypertension or its symptoms; and even if it had, said product would be 
still wholly ineffectual because of the negligible amount of garlic therein con- 
tained ; and ‘ 

(b) Represented falsely through use of the word “garlic” as a part of the trade 
name for their product that there was a sufficient amount of said substance 
therein to possess substantial therapeutic value; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to the composition and therapeutic value 
of product concerned and thereby induce it to purchase substantial quanti- 
ties thereof: 

Heid, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public, and constituted unfair and deceptive acts 
and practices in commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. William L. Pencke for the Commission. 
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Frank & Frank, of New York City, for Excelsior Laboratory, Inc. 
Mr. David Robinson, of Staten Island, New York, for Dorothy Flat- 
ter and Otto R. Flatter. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Excelsior Labora- 
tory, Inc., a corporation, Dorothy Flatter, also trading under the 
name of Dorothy Gosewisch, and O. R. Flatter, individually and as 
officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, thereby issues its complaint, stating its charges in 
that respect as follows: 

ParacrarH 1. Respondent, Excelsior Laboratory, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New York. Dorothy Flatter, who employs the 
name of Dorothy Gosewisch in the operation of said business, and 
Otto R. Flatter are individuals and president, secretary and treasurer 
and vice president, respectively, of said Excelsior Laboratory, Inc. 
The principal office and place of business of said corporate and indi- 
vidual respondents is located at 453 Richmond Terrace, Staten Island, - 
city and State of New York. 

Said individual respondents, in their respective activities, as of- 
ficers of said corporation, formulate, control, and direct all of the poli- 
cies and practices of said corporate respondent. 

Par, 2. Respondent, Excelsior Laboratory, Inc., is now, and has 
been for more than 1 year last past, engaged in the sale and distribu- 
tion in commerce between and among the various States of the United 
States and the District of Columbia of a medicinal preparation known 
und described as Gosewisch Odorless Garlic Tablets. Respondents 
cause said product, when sold, to be transported from their said place 
of business in the State of New York to purchasers thereof in various 
States of the United States other than the State of New York, and in 
the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said product in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said product, the re- 


EXCELSIOR LABORATORY, INC., ET AL. 923 


921 Complaint 


spondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their product by United States mails and by other means 
_ in commerce, as “commerce” is defined in the Federal Trade Commis- 
| sion Act; and respondents have also disseminated, and have caused 
and are now causing the dissemination of, false advertisements con- 
cerning their said product by various means for the purpose of induc- 
ing and which are likely to induce, directly or indirectly, the purchase 
of their said product in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 
Among and typical of the false, deceptive, and misleading state- 
| ments, representations, and claims contained in said false advertise- 
ments disseminated and caused to be disseminated as hereinabove set 
forth by United States mails, and by means of circulars, newspaper 
advertisements, and other advertising material, are the following: 


HIGH Dull—tired, 
BLOOD nervous, dizzy, 
PRESSURE involuntary naps 
SYMPTOMS 


Why be distressed needlessly when you can now get the effective aid of garlie 
for relief, without fear of offending with garlic breathh GOSEWISCH ODOR- 
LESS GARLIC TABLETS, time-proven by thousands of users, really are GARLIC 
MADE SOCIABLE. Whiffless, pleasant, chewable like candy. Use them regu- 
larly in this handy form 60¢ and 1.10. Mfr. Excelsior Laboratory, Staten 


Island, N. Y. 

Par. 4. Through the use of the foregoing statements and repre- 
sentations and others similar thereto, not specifically set out herein, 
respondents represent and have represented that their said garlic tab- 
lets constitute a competent and effective treatment for the symptoms 
of high blood pressure including such symptoms as dullness, tiredness, 
nervousness, and dizziness and involuntary naps. 

Par. 5. The aforesaid statements and representations disseminated 
by respondents are false, misleading, and deceptive. In truth and in 
fact, said tablets do not constitute a competent or effective treatment 
for the symptoms of high blood pressure, nor are they of any thera- 
peutic value in the treatment of conditions described as dullness, tired- 
ness, nervousness, dizziness, involuntary naps, or any other symptom 
or condition which may be caused by or connected with high blood 
pressure. Respondents’ product contains, at most,.only a: trace of oil 
of garlic, and is of no therapeutic value whatever im the treatment of 
any pathological condition. Moreover, the use of garlic or oil of 
garlic is wholly ineffective in the treatment or control of high. blood 


924 FEDERAL TRADE COMMISSION DECISIONS 
Findings 4F_.T. C. 


pressure or high blood pressure symptoms, regardless of the amount 
of oil of garlic consumed. 

The use of the trade name Gosewisch Odorless Garlic Tablets is 
wholly unwarranted and misleading for the reason that the use of 
the word “garlic” implies that there is a sufficient amount of garlie 
or oil of garlic contained in respondents’ said tablets to constitute 
a therapeutic dose. In truth and in fact, the amount of garlic or oil 
of garlic in respondents’ said product is not sufficient to be of any 
therapeutic value whatever. 

Par. 6. The use by respondents of the foregoing false, deceptive, 
and misleading statements has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and to induce a substan- 
tial portion of the purchasing public because of such erroneous and 
mistaken belief, to purchase substantial portions of respondents’ 
product. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Rerort, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 18, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
mamed in the caption hereof, charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of that Act. After the filing by respondent, Excelsior Labora- 
tory, Inc., of its answer to the complaint (no answer having been filed 
by the other respondents), testimony, and other evidence in support 
of the complaint were introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and such testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. No evidence was introduced by respondents in opposition 
to the complaint. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the complaint, answer, testi- 
mony, and other evidence, report of the trial examiner upon the evi- 
‘dence and the exceptions to such report, brief in support of the com- 
plaint, brief in opposition to the complaint filed on behalf of respond- 
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ent, Excelsior Laboratory, Inc., and oral argument; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Excelsior Laboratory, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its principal place of business 
located at 453 Richmond Terrace, Staten Island, N. Y. Respondents, 
Dorothy Flatter (who trades under the name of Dorothy Gosewisch) 
and Otto R. Flatter were for several years immediately preceding 
August 30, 1945, president and treasurer, and vice president and sec- 
retary, respectively, of the respondent corporation. They formu- 
lated, controlled, and directed the policies and practices of the cor- 
poration. Respondent, Dorothy Flatter, owned all of the capital 
stock of the corporation and on August 30, 1945, sold all of the stock 
to another individual. Since that date the individual respondents 
have had no connection with the corporation nor with the business 
conducted by it. 

Par. 2. Respondent, Excelsior Laboratory, Inc., is now, and all of 
the respondents have been, engaged in the manufacture and sale of a 
medicinal preparation known as Gosewisch’s Garlic Tablets. They 
have caused their product, when sold, to be transported from their 
place of business in the State of New York to purchasers thereof lo- 
cated in various other States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
have disseminated and have caused the dissemination of advertise- 
ments concerning their product by means of the United States mails 
and by other means in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act; and respondents have also disseminated 
and have caused the dissemination of advertisements concerning their 
product by various means for the purpose of inducing and which were 
likely to induce, directly or indirectly, the purchase of their product 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. 

Among and typical of such advertisements disseminated and caused 
to be disseminated, as set forth above, by means of the United States 
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mails and by insertion in newspapers and trade journals, was the fol- 
lowing: 


HIGH Dull—tired, 
BLOOD nervous, dizzy, 
PRESSURE involuntary naps 
SYMPTOMS 


Why be distressed needlessly when you can now get the effective aid of garlic 
for relief, without fear of offending with garlic breath. GOSEWISCH’S 
ODORLESS GARLIC TABLETS, time-proven by thousands of users, really are 
GARLIC MADE SOCIABLE. Whiffless, pleasant, chewable like eandy. Use 
them regularly in this handy form 60¢ and $1.10. Mfr. Excelsior Laboratory. 
Staten Island, N. Y. 

Par. 4. Through the use of these statements and others similar 
thereto, respondents have represented that their product is a com- 
petent and effective treatment for the symptoms of hypertension 
(high blood pressure), including the symptoms of dullness, tiredness, 
nervousness, dizziness, and involuntary naps. 

Par. 5. At the request of the Commission, respondents’ product, 
which is in tablet form, was subjected to chemical and microscopic 
analysis and study by experts in the United States Food and Drug 
Administration. The tablets were found to consist almost entirely of 
sugar. They are practically odorless but have a faint taste of garlic 
when chewed. Two hundred of the tablets yielded only three-ten- 
thousandths of a gram of garlic oil, and the amount of garlic plant 
tissues in the tablets was likewise found to be negligible. In fact, 
the amount of garlic oil and garlic plant tissues in the tablets was so 
small that it was with difficulty that the experts were able to identify 
the ingredients at all. 

Par. 6. Garlic has been used in folk medicine for centuries. While 
there is some scientific opinion to the effect that’ garlic possesses thera- 
peutic value in the treatment of hypertension, this view is rejected by 
the great weight of modern scientific opinion. The present consensus 
among experts is that garlic is wholly without therapeutic value in 
cases of hypertension, either for the treatment of the condition itself 
or the symptoms thereof. It appears that the contrary view is based 
largely upon the results of certain experiments in which adequate 
controls were not maintained. Because of the absence of such controls, 
the reliability of the experiments is subject to serious doubt. The 
Commission therefore finds that garlic has no therapeutic value in the 
treatment of hypertension or its symptoms. 

Even if garlic did possess therapeutic value in the treatment of hy- 
pertension or the symptoms thereof, respondents’ product still would 
be wholly ineffectual because the amount of garlic therein is negligi- 


EXCELSIOR LABORATORY, INC., ET AL. 927 


921 Order 


ble—so small that it can have no therapeutic value, either in the 
treatment of hypertension or its symptoms or in the treatment of any 
other pathological condition. 

Par. 7. The Commission therefore finds that the representations 
made by respondents with respect to their product, as set forth in 
paragraphs 3 and 4 hereof, are erroneous and misleading and consti- 
tute false advertisements. 

Par. 8. Respondents’ advertisements are false for the further rea- 
son that the use by respondents of the word “Garlic” as a part of the 
trade name for their product constitutes a representation that there is 
a sufficient amount of garlic in the product to possess substantial ther- 
apeutic value. As set forth above, the amount of garlic in the product 
is insufficient to possess any therapeutic value for any purpose. 

Par. 9. The use by respondents of these false advertisements has 
the tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public with respect to the composition and thera- 
peutic value of respondents’ product, and the tendency and capacity to 
cause such portion of the public to purchase substantial quantities of 
such product as a result of the erroneous and mistaken belief so en- 
gendered. 

CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
Excelsior Laboratory, Inc., testimony, and other evidence introduced 
before a trial examiner of the Commission theretofore duly designated 
by it, report of the trial examiner upon the evidence and the exceptions 
to such report, brief in support of the complaint and brief in opposi- 
tion thereto on behalf of said respondent, and oral argument; and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondents have violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That respondent, Excelsior Laboratory, Inc., a cor- 
poration, and its officers, and respondents Dorothy Flatter and Otto 
R. Flatter, and respondents’ agents, representatives, and employees, 
directly or through any corporate or other device, in connection with 
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the offering for sale, sale, or distribution of respondents’ medicinal 
preparation now designated “Gosewisch’s Garlic Tablets,” or any 
preparation containing substantially similar properties, under what- 
ever name sold, to forthwith cease and desist from : 

1. Disseminating or causing to be disseminated by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which: 

(a) Represents, directly or by implication, that respondents’ prep- 
aration possesses any therapeutic value in the treatment of high blood 
pressure or the symptoms thereof, or any other pathological condition, 

(6) Represents, directly or by implication, that garlic possesses any 
therapeutic value in the treatment of high blood pressure or the symp- 
toms thereof. 

(c) Uses the word “garlic” or any other word of similar import in 
the product name of any preparation not containing substantial quan- 
tity of garlic; or otherwise uses the word “Garlic,” or any simulation 
thereof, in such manner as to represent or imply, when such is not the 
fact, that a preparation contains garlic in substantial quantity. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of respondents’ preparation in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement contains any representation prohibited in para- 
graph 1 (a), 1 (6), or 1 (¢) above. 

Itis further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they 
have complied with this order. 

Commissioner Mason dissenting in part, and Commissioner Fergu- 
son voting in the negative as to Paragraph 1 (c) of this order. 


COMMISSIONER MASON DISSENTS IN PART 


Paragraph 1 (c) of the order inhibits the use of the word “garlic.” 
This inhibition is based on the finding that the amount of garlic con- 
tained in the respondent’s product is not sufficient to be of therapeutic 
value. The prohibition of the use of the name of an ingredient on the 
grounds that it, though present, has no therapeutic value is not, in my 
opinion, required in this case. Such a prohibition should extend only 
to the use of the name in connection with therapeutic claims. 
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ISAAC JOSEPH OLSHER, TRADING AS MID-WEST 
NOVELTY CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5521. Complaint, Dec. 3, 194%?—Decision, June 1, 1948 


Where an individual engaged in the interstate sale and distribution of cigarette 
lighters, clocks, radios, fountain pens, glassware, cameras, electric razors, 
and other assortments of articles, so packed and assembled as to inyolve 
use of a game of chance, gift enterprise, or lottery scheme when sold and 
distributed to the purchasing public, a typical assortment consisting of nine 
articles and three packs of cigarettes together with a punch board for use 
in their sale and distribution under a plan by which, at a cost of 5 cents, 
a customer selecting certain numbers by chance received a self-starting 
electric clock, flashlight, or other article or one or two packs of cigarettes, 
and last sale on the board also received such a clock, others receiving nothing 
for their money— 

Sold such assortments to dealers and retailers by whom, as direct or indirect 
purchasers, they were exposed and sold to the purchasing public in accord- 
ance with the aforesaid sales plan, involving a game of chance or sale of 
a chance to procure one of the articles concerned at much less than its normal 
retail price; and thereby 

Supplied to and placed in the hands of others the means of conducting lotteries 
in the sale of his products, contrary to an established public policy of the 
United States Government; 

With the result that many persons were attracted by said sales plans and element 
of chance involved, and were induced thereby to buy and sell his said 
merchandise: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair acts 
and practices in commerce. 


Before Mr. John W. Addison, trial examiner. 
Mr. J. W. Brookfield, Jr., for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Isaac Joseph Olsher, 
an individual, trading as Mid-West Novelty Co., hereinafter referred 
to as respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 
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Paracrapy 1. Respondent, Isaac Joseph Olsher, is an individual 
trading and doing business as Mid-West Novelty Co. with his office 
and principal place of business located at 604 West Lake Street in the 
city of Chicago, Il]. Respondent is now and for more than 1 year last 
past has been engaged in the sale and distribution of cigarette lighters, 
clocks, radios, fountain pens, glassware, cameras, electric razors, and 
other articles of merchandise, and has caused said merchandise when 
sold to be transported from his place of business in the city of Chicago, 
Ill., to purchasers thereof at their respective points of location in the 
various States of the United States other than Illinois and in the 
District of Columbia. There is now and has been for more than 1 
year last past a course of trade by respondent in such merchandise, in 
commerce, between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph one hereof respondent sells and has sold to dealers certain 
assortments of merchandise so packed and assembled as to involve the 
use of a game of chance, gift enterprise, or lottery scheme when said 
merchandise is sold and distributed to the purchasing public. One of 
said assortments, typical of the various assortments sold by the said 
respondent, consists of several articles of merchandise, together with 
a punchboard bearing the following legend: 

5¢ 5¢ 
Per Sale LUCKY JACK Per Sale 
No. 111—RECEIVES SELF STARTING ELECTRIC CLOCK 
No. 122—RECEIVES STAND-UP FLASHLIGHT 
No. 183—RECEIVES PLASTIC-EYE FLASHLIGHT 
No. 144—RECEIVES SPARK MILL TABLE MODEL LIGHTER 
No. 383—RECEIVES SPARK PROP TABLE MODEL LIGHTER 
No. 166—RECEIVES COMBINATION CIGARETTE CASE & LIGHTER 
No, 177—RECEIVES COMBINATION CIGARETTE CASE & LIGHTER 


No. 188—RECEIVES ALUMINUM 6 POWER TELESCOPE 
No. 199—RECEIVES ALUMINUM 6 POWER TELESCOPE 


LAST SALH OF BOARD RECEIVES SELF STARTING ELECTRIC 
CLOCK 


25 — 35 — 45 — 55 — 65 — 75 —85 — 95— 105 — 115 — 125 — 135 — 145 
155 — 165 — 175 — 185 — 195 — 205 — 305 — 405 — 415 — 425 — 435 a7 
445 — 455 — 465 — 475 — 485 — 495 — 505 


HACH RECEIVES 1 PACK (20) CIGARETTHS 


100 — 200 — 300 — 400 — 500 — 600 — 700 — 800 — 900 —1000 
EACH RECEIVES 2 PACKS (40) CIGARETTES 
Said merchandise is distributed to the purchasing public in accord- 
ance with the above legend in the following manner. Sales are 5 cents 
each and when a punch is made a number is disclosed. The numbers 
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begin with one and continue to the number of punches there are on 
the board, but the numbers are not arranged in numerical sequence, 
The board bears the legend above described informing purchasers and 
prospective purchasers that a certain specified number entitles the 
purchaser thereof to receive one of the articles listed on the board 
and that other specified numbers entitle the purchaser to receive a pack 
of cigarettes. A customer who does not qualify by punching one of 
the specified numbers receives nothing for his purchase money. The 
various articles and the packages of cigarettes are worth more than 
5 cents each and the purchaser who obtains a number calling for one 
of the various articles or a pack of cigarettes receives the same for 
5 cents. The numbers are effectively concealed from purchasers and 
prospective purchasers until a punch or selection has been made and 
the particular punch separated from the board. The articles of 
merchandise and cigarettes are thus distributed to the purchasers of 
punches from the board wholly by lot or chance. 

The respondent sells and has sold various punchboards and assort- 
mente to be distributed by the use of said punchboards in the manner 
above described, and these punchboards vary only in detail as to the 
individual items of merchandise to be sold by said boards, the plans 
of a)) of caid boards and assortments being similar to the one herein- 
above described. 

Psz 3. Retail dealers who purchase respondent’s punchboards and 
merchandise assortments directly or indirectly expose and sell mer- 
chandise to the purchasing public in accordance with the sales plans 
above described. Respondent thus supplies to and places in the hands 
of others the means of conducting lotteries or games of chance in the 
ale of his products in accordance with the sales plans hereinabove set 
forth. The use by respondent of said sales plan or method in the sale 
ot his merchandise, and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plans or methods, is a 
practice which is contrary to an established public policy of the Gov- 
ernment of the United States. 

Par 4 The sale of merchandise to the purchasing public in the 
tnanner above alleged involves 2 game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons are attracted by 
said sales plans or methods used by respondent and the element of 
chance involved therein and thereby are induced to buy and sell 
respondent's merchandise. 

The use by respondent of a sales plan or method involving distribu- 
tion of merchandise by means of chance, lottery, or gift enterprise is 
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contrary to the public interest and constitutes unfair acts and practices: 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Frnpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 3, 1947, issued and subse- 
quently served its complaint in this proceeding upon the respondent,. 
Isaac Joseph Olsher, an individual trading as Mid-West Novelty Co., 
charging him with the use of unfair acts and practices in commerce in 
violation of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondent’s answer thereto, respondent, upon 
motion, withdrew said answer and filed a substitute answer admitting 
all of the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearings as to said facts. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon said complaint and substitute answer filed by the 
respondent; and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Isaac Joseph Olsher, is an individual 
formerly trading and doing business as Mid-West Novelty Co. with 
his office and principal place of business at 604 West Lake Street in the 
city of Chicago, Ill. Respondent, for several years prior to July 1, 
1947, was engaged in the sale and distribution of cigarette lighters, 
clocks, radios, fountain pens, glassware, cameras, electric razors, and 
other articles of merchandise, and caused said merchandise when sold 
to be transported from his place of business in the city of Chicago, I1., 
to purchasers thereof at their respective points of location in the vari- 
ous States of the United States other than Illinois and in the District 
of Columbia. During the times mentioned herein the respondent 
maintained a course of trade in such merchandise, in commerce, be- 


tween and among the various States of the United States and in the 
District of Columbia. 
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Par. 2. In the course and conduct of his business respondent sold to 
dealers certain assortments of merchandise so packed and assembled 
as to involve the use of a game of chance, gift enterprise, or lottery 
scheme when said merchandise was sold and distributed to the purchas- 
ing public. One of said assortments, typical of the various assort- 
ments sold by the said respondent, consisted of several articles of 
merchandise, together with a punchboard bearing the following 
legend: 


5¢ LUCKY JACK 5¢ 
Per Sale Per Sale 
No. 111—RECEIVES SELF STARTING ELECTRIC CLOCK 

No. 122—RECEIVES STAND-UP FLASHLIGHT 

No. 183—RECE!IVES PLASTIC-EYE FLASHLIGHT 

No. 144—RECEIVES SPARK MILL TABLE MODEL LIGHTER 

No. 333—RECEIVES SPARK PROP TABLE MODEL LIGHTER 

No. 166—RECEIVES COMBINATION CIGARETTE CASH & LIGHTER 
No. 177—RECEIVES COMBINATION CIGARETTE CASE & LIGHTER 
No. 188—RECEIVES ALUMINUM 6 POWER TELESCOPE 

No. 199—RECEIVES ALUMINUM 6 POWER TELESCOPE 


LAST SALE OF BOARD RECEIVES SELF STARTING ELECTRIC 
CLOCK 


25—35—-45—55—_ 65— 75 85 95—_105—115—_125—_135—145—155—_165—_ 
175—185—195—205—305— 405—415— 425— 435 —_ 445 — 455465 — 4 75— 


485—495— 505 
EACH RECEIVES 1 PACK (20) CIGARETTES 


100—200—300—400—500—600—700—800—900—1000 
EACH RECEIVES 2 PACKS (40) CIGARETTES 


Said merchandise was distributed to the purchasing public in ac- 
- cordance with the above legend in the following manner. Sales were 
5 cents each and when a punch was made a number was disclosed. 
The numbers began with one and continued to the number of punches 
there were on the board, but the numbers were not arranged in numeri- 
cal sequence. The board bore the legend above described informing 
purchasers and prospective purchasers that a certain specified num- 
ber entitled the purchaser thereof to receive one of the articles listed 
on the board and that other specified numbers entitled the purchaser 
to receive a pack of cigarettes, A customer who did not qualify by 
punching one of the specified numbers received nothing for his pur- 
chase money. The various articles and the packages of cigarettes 
were worth more than 5 cents each and the purchaser who obtained a 
number calling for one of the various articles or a pack of cigarettes 
received the same for 5 cents. The numbers were effectively con- 
cealed from purchasers and prospective purchasers until a punch or 
selection had been made and the particular punch separated from 
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the board. The articles of merchandise and cigarettes were thus dis- 
tributed to the purchasers of punches from the board wholly by lot 
or chance. 

The respondent sold various punchboards and assortments to be 
distributed by the use of said punchboards in the manner above de- 
scribed, and these punchboards varied only in detail as to the indi- 
vidual items of merchandise sold by said boards, the plans of all of 
said boards and assortments being similar to the one hereinahove 
described. 

Par. 3. Retail dealers who purchased respondent’s punchboards 
and merchandise assortments directly or indirectly exposed and sold 
merchandise to the purchasing public in accordance with the sales plans 
above described. Respondent thus supplied to and placed in the hands 
of others the means of conducting lotteries or games of chance in the 
sale of his products in accordance with the sales plans hereinabove set 
forth. The use by respondent of said sales plan or method in the sale 
of his merchandise, and the sale of said merchandise by and through 
the use thereof and by the aid of said sales plans or methods, is a prac- 
tice which is contrary to an established public policy of the Government 
of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involved a game of chance or the sale of a chance 
to procure one of the said articles of merchandise at a price much less 
than the normal retail price thereof. Many persons were attracted by 
said sales plans or methods used by respondent and the element of 
chance involved therein and thereby were induced to buy and sell re- 
spondent’s merchandise. 

CONCLUSION 


The acts and practices of the respondent as herein found are all to 
the prejudice and injury of the public and constitute unfair acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearings as to said facts; and 
the Commission having made its findings as to the facts and conclu- 
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sion that said respondent has violated the provisions of the Federal 
Trade Commission Act: 

lt ts ordered, That the respondent, Isaac Joseph Olsher, an in- 
dividual trading as Mid-West Novelty Co., or trading under any other 
name, and his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of cigarette lighters, clocks, radios, 
fountain pens, glassware, cameras, electric razors and other articles 
of merchandise in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Selling or distributing assortments of merchandise so packed or 
assembled that sales of said merchandise to the public are to be made, 
or, due to the manner in which such merchandise is packed or assem- 
bled at the time it is sold by respondent, may be made, by means of a 
game of chance, gift enterprise or lottery scheme. 

2. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, either with assortments 
of merchandise or separately, which said push or pull cards, punch- 
boards, or other lottery devices are to be used or may be used in selling 
or distributing merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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COMPLAINT, FINDINGS AND ORDER, AND SUPPORTING AND DISSENTING OPIN- 
IONS IN REGARD TO THE ALLEGED VIOLATION OF SHC. 5 OF AN ACT OF 
CONGRESS APPROVED SEPT. 26, 1914 


Docket 5088. Complaint, Nov. 27, 1943—Decision, June 3, 1948 


“The conception of commerce is not static but of necessity has evolved coincident 
with the increasing complexities of our economic system, and, what is or is 
not interstate commerce is to be determined upon a broad conception of the 
substance of the whole transaction.” And while personal effort not related 
to production, such as professional baseball, may not be a subject of com- 
merce, a contract or agreement which by its terms provides for the processing 
for a consideration of commodities—even though not owned by the proces- 
sors—and the transportation thereof across state lines must be held a con- 
tract or agreement made in the course of commerce, and the parties thereto 
engaged in such commerce and, therefore, subject to the jurisdiction of the 
Commission. Federal Trade Commission v. Pacific States Paper Trade Asso- 
ciation, 273 U. S. 52. 


Price fixing was illegal under the common law and is contrary to the public policy 
of the United States, and there is no more powerful internal enemy of the 
American system of free enterprise than monopolistic practices and price- 
fixing conspiracies. 


In a proceeding in which the Commission found that respondents’ association and 
respondent members had engaged in practices in violation of the provisions of 
section 5 of the Federal Trade Commission Act, and in which it appeared that 
the Commission, some 10 years theretofore, by letter, had advised said asso- 
ciation that the Commission did not find at that time that respondents were 
engaging in practices coming within the purview of the laws administered by 
the Commission, said letter was simply indicative of the fact that in said year 
the Commission did not have reason to believe that respondents were violating 
the laws administered by it, and it was obvious that subsequent thereto the 
Commission procured additional information as to said practices, for the 
reason that some 6 years thereafter it directed that the complaint in the 
proceeding in question be issued. 


Where a membership organization or guild, organized in 1935; and some 20 indi- 
vidual, partnership, and corporate members, which (a) were engaged in the 
business of etching and engraving designs to be imposed upon textile fabrics 
for “converters,” under the custom pursuant to which “converter” purchasers 
of gray and white fabrics from the manufacturer deliver the fabrics to the 
dyers or printers, who print them from copper rollers upon which the desired 
design has been engraved by the engraver and return them to the converter 
for sale to department stores or manufacturers of printed-goods products; 
and (b) which, prior to the organization of their said guild had been in 
competition as to price with one another in the sale of etchings and engrav- 
ings to their printer customers and would still be but for the agreements, 
practices, and methods below set forth— 

(a) Wntered into and engaged, for a number of years before, and particularly 
since, 1935, in agreements and understandings among themselves and with 
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and through their said guild, and with nonmembers, to restrain and suppress 
competition in the sale and distribution of engravings for printing fabrics by 
agreeing to fix and maintain uniform selling prices, terms, and discounts 
therefor ; and 


“Where said various members— 


(0d) 


(1) 


{2) 


Entered into agreements among themselves to limit their customers to per- 
sons and concerns engaged in the business of printing fabrics, and to limit 
the engraving of copper rollers for printing fabrics to members of their said 
guild; and in furtherance of said agreements, etc., among themselves and 
with others, cooperatively and collectively— 

Organized said guild in 1935 to promote their mutual interests and to serve 
as an instrument or vehicle for their joint and cooperative purpose and action, 
and included in article IX of its bylaws certain rules of conduct or provi- 
Sions substantially similar to those of a former so-called code of ethics under 
which said members had operated prior to 1935 and during the NRA period— 
which limited customers, fixed minimum prices, and terms and conditions of 
sale, and prohibited members from dealing with customers who had been 
certified to the guild for nonpayment of indebtedness ; 

Cooperatively promoted adherence to said agreements and understandings 
by authorizing the board of trustees of their said guild, in sections 14 and 15 
of article V of its bylaws, to set up a central agency with power to examine 
members’ books and records and to hold hearings as to whether any violations 
of the bylaws or rules of conduct had occurred, and, in the event of violation, 
“to impose such penalty or penalties as may be fair and just” ; 


‘With the result that said board audited the books of members and assessed such 


{3) 


(4) 


penalties for violations as the suspension of operation, surrender of the 
offender’s stamp in the interim, expulsion from membership, or, in the alter- 
native, payment of a penalty of $2,000 within 4 months and forfeiture of the 
balance on hand; ; 

Acting cooperatively by and through their said guild, fixed and maintained 
minimum prices to be charged for engraving copper rollers for use in printing 
fabrics, and through meetings of the members and trustees took action with 
respect to maintenance of the agreed minimum price, deciding collectively 
to extend all help possible to enable printing concerns to stabilize their prices, 
to inform a printer who was endeavoring to get better engraving prices, that 
he might be cut off, and considering reduction of the minimum price in order 
to meet outside competition ; 

Attempted to establish a monopoly in themselves through restricting the sale 
of engravings for the printing of fabrics to the members of their said guild 
by means of agreements or contracts entered into between said guild and the 
union of members’ employees, whereby it was agreed in the first two annual 
contracts that the sole use of the union labor or insignia, for affixing to each 
roller engraved—and without which the union employees of said engravers’ 
customer printers would not use the rollers for printing fabrics—was granted 
to said members; and it was further provided that the union would with- 
draw use of the insignia from any member of the guild found not to be in 
good standing or to have violated the guild’s rules and regulations and in 
addition withdraw its members from working in such member’s shop and the 
guild agreed in such event to reimburse or find employment for such em- 
ployees; and notwithstanding a chfnge in later contracts from the grant of 
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exclusive use of the insignia to the grant of a license to the members—con- 
tinued thereafter to make use of the insignia to enforce adherence to afore- 
said agreements in much the same manner: bringing to the attention of the 
union use of the insignia by those who refused to become members, and 
reauesting removal of the insignia from the offenders ; 

(5) Took advantage of the exclusive use of the insignia by members to enforce 
payment of dues and observance of the provisions of the bylaws and par- 
ticularly of the rules of conduct contained therein; notifying the union of 
expulsion of a member or of disciplinary action taken and requesting its 
cooperation in making the action effective, and requesting removal of the 
stamp from a concern failing to submit satisfactory records to the guild 
and to keep up payments, until the offender was prepared to furnish satis- 
factory assurances in the premises; and ; 

(6) To facilitate enforcement of the said agreements and understandings, 
organized their service corporation, with which they entered into contracts 
whereby they agreed to assign to it all accounts receivable upon issuance 
of invoices, give it access to their books and records, and transact business 
only with customers it approved, the latter, in turn, agreeing to guarantee 
payment of all accounts assigned to it by the members and to perform other 
services of an advisory nature; 

Effect of which understandings, etc., and things done thereunder and in fur- 
therance thereof was to unduly restrain and suppress competition in the 
sale and distribution of etchings and engravings in commerce, and to deprive 
their customers and the public of the full benefit of competition in said 
commerce between and among members and between said members and 
their competitors: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of competitors and the public, had a dangerous tendency 
to and did restrain and eliminate competition in the sale and distribution 
of etchings and engravings in commerce, placed in said guild and members 
the power to control and enhance prices, unreasonably restrained said com- 
merce in etchings and engravings; and constituted unfair methods of com- 
petition in commerce. 


The conspiracy of respondent engravers in said proceeding to fix the prices for 
their service in processing or engraving the rollers sent to them across 
State lines and by them returned, after processing, to the printer owners, 
was a conspiracy in restraint of interstate commerce and, being such, was 
subject to the regulatory powers of Congress even if the conspirators were 
not themselves engaged in such commerce. United States v. International 
Fur Workers Union, 100 F. (2d) 541, certiorari denied, 306 U. S. 653 ; 
Loewe v. Lawlor, 208 U. S. 274, 301; Stafford v. Wallace, 258 U. S. 495, 521. 


In said proceeding the transactions between the engravers and the printers in 
different States included intercourse in the negotiating of the contracts or 
agreements, the processing of the rollers, and the movement of the com- 
modity, and the payments therefor from one State to another, and said 
engravers, having been engaged in intercourse among the States, in the use 
of a medium of exchange suitable for their particular purpose, and in 
trafficking in goods, the product of their invested capital and hired labor, 
must be held to have been engaged in interstate commerce, so that the 
restraint thereof practiced by them constituted unfair methods of competi- 
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tion therein. Had respondent engraver processors owned the copper rollers, 
which they engraved, and then sold them across State lines, they would 
obviously, under the decisions, have been so engaged. To hold that they 
were not so engaged would involve the acceptance of a technical legal concep- 
tion thereof, and would not constitute a reasonable interpretation of the term 
in the light of their business practices. The contention, accordingly, that 
they did not sell commodities and that, since the ownership of the rollers 
did not pass from the engravers to the printers, the restraint was not an 
unfair method of competition in interstate commerce, did not give sufficient 
consideration to the substance of the transactions between respondent 
engravers and the printers, and the direct participation in commerce by the 
former. Swift and Co. v. United States, 196 U. 8. 375; International Textile 
Co. v. Pigg, 207 U. S. 91, 107; Federal Trade Commission v. Civil Service 
Training Bureau, Inc., T9 F. (2d) 118; 21 F. T. C. 1197; 2 S. & D. 306. 


The Commission in said proceeding was not stating, directly or indirectly, that 


it did or did not have jurisdiction over various trades which essentially 
perform local personal services, and it was not considering the practices 
of the laundryman around the corner, the laborer, or the professional man 
engaged in intellectual pursuits. Nor was the matter a labor controversy, 
Since it was not considering questions as to the wages or working conditions 
of laborers. What it was considering was the practices of industrial entre- 
preneurs who hire labor, buy materials, and with such labor and materials 
process commodities across State lines, and who, controlling a substantial 
portion of the engraving business of the United States, fixed the price for 
their engraving, and in so doing fixed an element in the price of the 
completed textile article and affected directly or indirectly the pocketbooks 
of consumers in practically every commodity in the United States, in that 
the cost of textiles, used by practically every person therein, is an item in 
every family budget. 


A contention.in said proceeding that there was a variance between the complaint 


and the proof in that the complaint aileged that the respondents sold and 
distributed their product in commerce, was without merit, for the reason 
that the proof showed that respondents did thus sell in commerce their 
product, the yield of their materials and labor. 


Before Ur. George Biddle, trial examiner. 

Mr. Floyd O. Collins for the Commission. 

Weiss & Weiss, of Paterson, N. J., for Master Engravers Guild, 
Master Engravers Service Corp., George Stone, Duncan C. McAllis- 
ter, John G. Stockman, The Textigrave Co., The George H. Phelps 
Engraving Co., Highland Engraving Co., Inc., Delagrave Co. of 
South Carolina, Textile Engravings, Inc., The George S. Smith 
Engraving Co., Delagrave Co., the Passaic Engraving Co., Textile 
Process Engraving Co., Paterson Engraving Co., Superior Textile 
Engraving Works, New England Engraving Works, and Jas. F. 
Derrig Engraving Co. 

Peer & Mahr, of Newark, N. J., for Thos. L. Stone and Lillias I. 
Stone. 
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Clancy & Murphy, of Newark, N. J., for Modern Engraving Co. 

Mr. Emanuel Shavick, of Paterson, N. J., for Thomas M. Kreger 
Corp., and along with— 

Mr. Bernard Heller, of Paterson, N. J., for The Metropolitan. 
Engraving Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested ix. it by said act, the Federal 
Trade Commission, having reason to believe that the parties named in 
the caption hereof and hereinafter described and referred to as 
respondents, have violated provisions of section 5 of the said act, and 
it appearing to the Commission that a proceeding by it in respect. 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect, as follows: 

Paracrapu 1. Respondent, Master Engravers Guild (hereinafter 
referred to as respondent guild), is an incorporated membership organ- 
ization incorporated and existing under and by virtue of the laws of 
the State of New Jersey, with its main office and principal place of 
business at 246 Paterson Avenue, Paterson, N. J. 

Respondent, George Stone, whose address is Box 150, Bound Brook, 
N. J., is an individual and is president of respondent guild. 

Respondent, Duncan C. McAllister, of 81 Hay Avenue, Nutley, 
N. J., is an individual and is secretary and treasurer of the respond- 
ent guild and of respondent service corporation. 

Par. 2. Master Engravers Service Corp., hereinafter referred to as 
respondent service corporation, is a New Jersey corporation with its 
home office and principal place of business located at 246 Paterson 
Avenue, Paterson, N. J. 

Par. 8. Respondent, John G. Stockman, is an individual trading 
and doing business at 431 Bank Street, Fall River, Mass., as Globe 
Engraving Co. The home address of respondent Stockman is 222 
Florence Street, Fall River, Mass. 

Respondent, The Texigrave Co., is a corporation organized and 
existing under and by virtue of the laws of the State of New Jersey, 
with its home office and principal place of business located at Knicker- 
bocker and West Railway Avenue, Paterson So Nvds 

Respondent, The George H. Phelps Engraving Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, with its home office and principal place of business 
Jocated at 2 Llewellyn Avenue, Hawthorne, N. J. 
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The respondent, Highland Engraving Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, and its home office and principal place of business is 
located at 256 Sherman Street, Passaic, N. J. 

The respondent, Delagrave Co. of South Carolina, is a- corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, and its principal place of business is located at 176 
Ezell Street, Spartanburg, S. C. . 

The respondent, Columbia Textile Engraving Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, and the address of its principal place of business is. 
807 Gervais Street, Columbia, S. C. 

Respondents, Thos. L. Stone, Grosvenor Road, Short Hills, N. J., 
and Lillias I. Stone, 199 Elwood Avenue, Newark, N. J., are copartners 
trading and doing business at 502 Mulberry Street, Newark, N. J., as 
Thos. & Geo. M. Stone, Inc. 

The respondent, Textile Engravings, Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
Jersey, with its home office and principal place of business located at. 
Bound Brook, N. J. 

The respondent, The George S. Smith Engraving Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Rhode Island, and the address and home office of its principal 
place of business is 3 Brayton Avenue, corner of West Exchange 
Street, Providence, R. I. 

The respondent, Delagrave Co., is a corporation organized and 
existing under and by virtue of the laws of the State of New Jersey, 
with its main office and principal place of business located at 831 
Broadway, Newark, N. J. 

The respondent, The Passaic Engraving Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, with its home office and principal place of business 
located at 41 Brook Avenue, Passaic, N. J. 

The respondent, Modern Engraving Co., is a corporation organized 
and existing under and by virtue of the laws of the State of New 
Jersey, with its home office and principal place of business located at 
154 Avon Avenue, Newark, N. J. 

The respondent, Thomas M. Kreger Corp., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
Jersey, with its home office and principal place of business located at 
125 Fifth Avenue, Paterson, N. J. 
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The respondent, Textile Process Engraving Co., is located at 361 
Harrison Street, Nutley, N. J., but the nature of the organization 1s 
unknown to the Commission. 

The respondent, The Metropolitan Engraving Co., is located at 50 
State Street, Paterson, N. J., but the nature of the organization 1s 
unknown to the Commission. 

The respondent, Paterson Engraving Co., is located at 404 Crooks 
Avenue, Clifton, N. J., but the nature of the organization is unknown 
to the Commission. 

The respondent, Superior Textile Engraving Works, is located at 
116 East Fifteenth Street, Paterson, N. J., but the nature of the 
organization is unknown to the Commission. 

The respondent, New England Engraving Works, is located in 
Manufacturers Building, Providence, R. J., but the nature of the 
organization is unknown to the Commission. 

The respondent, Jas. F. Derrig Engraving Co., is located at 58 Arch 
Street, Fall River, Mass., but the nature of the organization is un- 
known to the Commission. 

The respondent, John Hope & Sons, is located at 334 Providence 
Street, West Warwick, R. I., but the nature of the organization is 
unknown to the Commission. ; 

All of the respondents named in the instant paragraph hereof are 
members of the respondent guild and the respondent Service Corp. 

Par. 4. There are in the textile industry corporations, firms, and 
partnerships engaged in buying gray and white fabrics from manu- 
facturers who print or stamp designs on said fabrics, or cause designs 
to be printed or stamped thereon by others, before they are sold to 
the garment manufacturers or other users. Such corporations, firms, 
and partnerships are known in the trade as converters. 

In printing and stamping fabrics the designs are imposed upon 
the fabrics by the use of copper or steel rollers which have the designs 
desired etched or engraved upon their surfaces. A majority of con- 
verters are not equipped to do their own stamping and printing, and 
those who are not so equipped contract with what are known in the 
trade as printers to print and stamp their fabrics for them. Some 
printers have the facilities for making their own etched and engraved 
rollers. A great majority of the printers buy their etched and 
engraved designs from engravers, such as respondent engravers named 
herein. 

Par. 5. Respondents named and described in paragraph 3 hereof are 
engaged in the business of commercial etching and engraving, and in 
the course and conduct of their respective businesses respondents sell 
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and distribute their products to the purchasers thereof. In the con- 
summation of such sales respondents ship or cause to be shipped said 
products from their respective places of business to the purchasers 
thereof located in States of the United States other than the States 
of origin of said shipments. Said respondents have maintained and 
still maintain a constant current of trade in said products in commerce 
among and between the various States of the United States. 

Par. 6. Said respondent engravers occupy a dominant position in the 
sale and distribution of etchings and engravings to be used in stamping 
and printing cloth, oilcloth, and other like materials. The respondents 

enjoy approximately 90 percent of the business in said field. The ex- 
tent of their business is such that they are in a position to and have for 
a number of years controlled the price and terms and conditions of 
sale of said products in commerce as herein described. 

Par. 7. Respondent guild and respondent Service Corp., are not en- 
gaged in commerce, but said respondents were and are parties to the 
understanding, combination, and conspiracy herein described. Said 
respondents aided and abetted the formation of said agreement and 
conspiracy and have taken an active part in the enforcement and the 
carrying out thereof and have cooperated with the other respondents in 
all of their activities in connection therewith. 

Par. 8. Said respondent engravers were, prior to the year of 1935, in 
active and substantial competition with one another and with other en- 
gravers in the sale and distribution of etchings and engravings in com- 
merce among and between the various States of the United States, and 
but for the unlawful agreement, understanding, combination, and con- 
spiracy, said respondents would now be in such competition. 

Par. 9. On ora short time before November 15, 1935, respondents 
entered into and thereafter carried out an understanding, agreement, 
combination, and conspiracy to suppress and eliminate competition in 
price and otherwise among and between themselves and to monopolize 
for themselves the production, sale, and distribution of etchings and 
engravings to be used for stamping and printing cloth, oilcloth, and 
other like materials. 

Par. 10. Pursuant to and to effectuate and carry out the said agree- 
ment, understanding, combination, and conspiracy as herein described, . 
the respondents entered into, among other things, the following agree- 
ments and did and performed the following acts and things: 

(1) The respondent engravers, through and with the cooperation of 
the respondent guild, formulated and adopted a code of ethics by which 
they agreed to be bound. Said code of ethics is, in part, in words and 


figures as follows: 
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“(qa) Members may solicit engraving from firms equipped with the: 
necessary plant and machinery to process goods from engraved rollers, ° 
but it is deemed an unfair practice and all members are prohibited from — 
soliciting or accepting designs for engraving from any converters, per-" 
sons or firms whose business is not essentially that of printing. 

“(b) No member shall be permitted to quote a price for engraving 
service lower than that which shall be established at a general meeting 
of the Masters Engravers Guild which shall continue in force until re- 
voked by a two-thirds vote of a general meeting. ; 

~“(¢) Upon request of a member of the Guild in good standing, - 
through the constituted authority of the same, for assistance in collect- | 
ing monies for engraving which have been unjustifiably and unreason- ’ 
ably withheld, then in such event the constituted authority may take 
such action as it deems necessary to assist in the collection of such ~ 
monies wrongfully withheld, and to obtain such assurance as it may 
for the purpose of collecting the indebtedness, and in the event pay- | 
ment is not made or satisfactory arrangement for its payment pro-— 
vided, no member of the Guild shall be permitted to perform engraving © 
services of any character for such customer. 

“(d) Members, who, having violated the rules and regulations of the © 
Masters Engravers Guild, have lost their insignia, and have had their ~ 
employees withdrawn, thereby causing the Masters Engravers Guild to 
be put to the expense of maintaining said employees while out of em- 
ployment as per contract with the Friendly Society of Engravers and » 
Sketchmakers, shall be required to reimburse the Masters Engravers © 
Guild for all sums thus expended before they may be reinstated in the ° 
Guild and/or obtain the return of the insignia. 

“(e) It shall be an unfair trade practice and is forbidden to make 
rebates, allowances or discounts, other than the usual 2 percent for 
10 days or for extending any special privileges which would tend to 
reduce the lowest established price for engraving services. 

(2) In November 1935, the board of directors and managers of the 
respondent guild (designated in the following agreement as party of 
the second part) entered into an agreement with the Friendly Society 
of Engravers and Sketchmakers (designated in said agreement as 
party of the first part), which agreement was renewed from time to | 
time and is, in part, in words and figures as follows: 

“(a) That each and every member of the party of the second part 


shall affix the said trade-mark (owned by party of first part) on each 
and every roller engraved. 
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(6) That if and in the event any member of the party of the second 
part shall fail or refuse to conform to the terms and conditions of the 
within agreement and schedule annexed hereto, upon notice by the 
party of the first part to the party of the second part, in the manner 
herein provided, the party of the first part shall within five days there- 
after withdraw the use and privilege of said insignia from the offend- 
ing member. 

“(e) It is further covenanted and agreed that if and in the event 
the party of the second part determined that any one or more of its 
members are not in good standing, then, and in such event, upon notifi- 
cation to the party of the first part in the manner herein provided, the 
party of the first part shall take such steps as are necessary to enforce 
adherence to the rules and regulations violated by the offending mem- 
ber or members of the party of the second part, including the with- 
drawal of the use of said insignia together with such privileges and 
benefits which may have accrued through its use. 

“(d@) In the event that the offending member or members of the 
party of the second part, who have violated the rules and regulations 
fixed by the constituted authority of the party of the second part, re- 
fuses and/or neglects to adhere to such rules and regulations, then the 
party of the first part covenants and agrees to withdraw such members 
belonging to it from working in said offending shop or shops. 

“(e) Upon such members being withdrawn from such offending 
shop or shops, the party of the second part covenants and agrees to 
compensate such members on the basis of one-half of their weekly 
pay based upon a full week’s work, or in lieu thereof, furnish jobs to 
said men. 

(3) In 1941 the respondent engravers, through and with the co- 
operation of the respondent guild, for the purpose and with the effect 
of more effectively enforcing the agreement, combination, and con-° 
spiracy herein described, organized the respondent, Masters En- 
gravers Service Corp., and thereafter and in accordance with an agree- 
ment theretofore entered into between said respondents, the respond- 
ent engravers and each of them entered into a written agreement with 
the respondent, Service Corp., whereby they and each of them, among 
other things, agreed: 

“(q) That the Service Corp. would furnish the engravers informa- 
tion as to the financial condition of the engravers’ customers. 

“(6) That the Service Corp. would advise the engravers as to meth- 
ods for the conduct and operation of their business. 
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“(¢) That the engravers would assign to the Service Corp. all ac- 
counts receivable for etchings and engravings. 

“(d@) That the Service Corp. would guarantee the payment ofall 
accounts receivable assigned to it and which had been-approved by it 
and retained for its services $5 for each etching and engraving. 

-“(e) That the Service Corp. would pay to the-engravers-a special 
sum for the first 6 months period of the agreement provided the en- 
graver had operated its business in accordance with and in the manner 
advised by the Service Corp. 

“(f) That the engraver would not render or perform any service 
for anyone not having been first approved by the Service Corp. 

“(g) That the engraver would prepare and furnish to the Service 
Corp. copies of all bills receivable. 

“(h) That the engraver would give the Service Corp. access to its 
books for the purpose of examining said books. 

“(¢) That the engraver would not sell all or any of its stock or all 
or any of its machinery without the approval of the Service Corp. and 
without having first given the Service Corp. an opportunity to buy 
the same. 

(4) The respondent, guild and respondent Service Corp. authorized 
and empowered by their officers and members, have assessed and col- 
lected penalties from engravers for violation of terms of the afore- 
described agreements. 

(5) The respondent, guild and the respondent Service Corp. au- 
thorized and empowered by their officers and members, have caused 
the use of the union insignia to be withdrawn from engravers who 
failed to adhere to the scheduled prices and terms and conditions of 
sale. 

(6) The respondent guild and the respondent Service Corp. author- 
ized and empowered by their officers and members, have caused the 
employees of offending engravers to strike and refuse to work and 
this condition existed until the guild and Service Corp. certified that 
the offending engraver had made proper adjustments and was again 
in good standing with the guild and Service Corp. 

(7) The respondent guild and respondent Service Corp. authorized 
and empowered by their officers and members have caused the em- 
ployees of printers to strike and refuse to work in cases where the 
printer was dealing with engravers not in good standing with the 
guild and Service Corp. 

Par. 11. Each of the said respondents herein named acted in concert 
and in cooperation with one or more of the respondents in entering 
into and carrying out the agreements and understandings hereinabove 
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alleged in furtherance of said understandings, agreements, combina- 
tions, and conspiracies. 

Par. 12. Said understandings, agreements, combinations, and con- 
spiracies, and the acts and things done thereunder and pursuant there- 
to, as hereinbefore alleged, have had and do have the effect of unduly 
and unlawfully restricting, restraining, hindering, and preventing 
price competition between and among the respondents in the sale and 
distribution of etchings and engravings and have the dangerous tend- 
ency to create a monopoly in said respondents in the sale and distri- 
bution of etchings and engravings and unduly restrict and restrain 
trade and commerce in said products in commerce within the intent 
and meaning of the Federal Trade Commission Act and of placing 
in the hands of the respondents the power to control and enhance prices 
and of suppressing all competition in commerce in said products. 

Said understandings, agreements, combinations, and conspiracies 
and the acts and things done thereunder and pursuant thereto and in 
furtherance thereof as above alleged constitute unfair methods of » 
competition in commerce within the intent and meaning of section 5 
of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 27, 1943, issued and sub- 
sequently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of the 
answers of the respondents thereto, testimony, and other evidence in 
support of the complaint and in opposition thereto were introduced 
before a trial examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, this proceeding reg- 
ularly came on for final hearing before the Commission on said com- 
plaint, answers thereto, testimony, and other evidence, report of the 
trial examiner upon the evidence and exceptions filed thereto, and 
briefs filed in support of the complaint and in opposition thereto (oral 
argument not having been requested) ; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its pending: as to the facts and its conclusion drawn there- 


from: 
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FINDINGS AS TO THE FACTS 


Paragrary 1. Respondent, Master Engravers Guild, is an incorpo- 
rated membership organization incorporated and existing under and 
by virtue of the laws of the State of New Jersey, with its main office 
and principal place,of business at 246 Paterson Avenue, Paterson, N. J. 

Respondent, George Stone, whose address is Box 150, Bound Brook, 
N. J., is an individual and at the time of the filing of the complaint 
herein was president of respondent, Master Engravers Guild. 

Respondent, Duncan C. McAllister, of 81 Hay Avenue, Nutley, N.J., 
is an individual and at the time of the filing of the complaint herein 
‘was secretary and treasurer of the respondent, Master Engravers 
Guild. 

Respondent, Master Engravers Service Corp., was a New Jersey 
corporation, with its home office and principal place of business located 
at 246 Paterson Avenue, Paterson, N. J. This respondent discon- 
tinued business about June 1941 but has never been dissolved. 

Par. 2. Respondent, John G. Stockman, is an individual trading 
and doing business at 431 Bank Street, Fall River, Mass., as Globe 
Engraving Co. The home address of respondent, Stockman is 222 
Florence Street, Fall River, Mass. 

Respondent, The Textigrave Co., is a corporation organized and 
existing under and by virtue of the laws of the State of New Jersey, 
with its home office and principal place of business located at Knicker- 
bocker and West Railway Avenue, Paterson 3, N. J. 

Respondent,:The George H. Phelps Engraving Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New Jersey, with its home office and principal place of business 
lecated at 2 Llewellyn Avenue, Hawthorne, N. J. , 

The respondent, Highland Engraving Co., Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of ~ 
New Jersey, and its home office and principal place of business is 
located at 256 Sherman Street, Passaic, N. J. 

The respondent, Delagrave Co., of South Carolina, is a corporation 
organized and existing under and by virtue of the laws of the State of 
New Jersey, and its principal place of business is located at 176 Ezell 
Street, Spartanburg, S. C. 

The respondent, Columbia Textile Engraving Co., was a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New Jersey, and the address of its principal place of business 


is 807 Gervais Street, Columbia, S. C. This respondent is now out 
of business. 
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« Respondents, Thos. L. Stone, Grosvenor Road, Short Hills, N. J., 
and Lillias I. Stone, 199 Elwood Avenue, Newark, N. J., named in 
the complaint as copartners, trading and doing business as Thos. & 
Geo. M. Stone, Inc., were in fact officers and stockholders of Thos. & 
Geo. M. Stone, Inc., a corporation. This corporation was a member 
of the Master Engravers Guild until about June 1940. 

The respondent, Textile Engravings, Inc., is a corporation and. ex- 
isting under and by virtue of the laws of the State of New Jersey, with 
ye home office and principal place of business located at Bound Brook, 

a. 

The respondent, The George S. Smith Engraving Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Rhode Island, and the address and home office of its principal 
place of business is 3 Brayton Avenue, corner of West Exchange — 
Street, Providence, R. I. 

The respondent, Delagrave Co. is a corporation organized and ex- 


-isting under and by virtue of the laws of the State of New Jersev, 


with its main office and principal place of business located at, 881 
Broadway, Newark, N. J. 

The respondent, The Passaic Engraving Co., is.a corporation or- 
ganized and existing under and by virtue of the laws of the State of. 


New Jersey, with its home office and principal place of business located 
at 41 Brook Avenue, Passaic, N. J. 


The respondent, Modern Engraving Co., is a corporation organized 
and existing under and by virtue of the laws of the State of New 
Jersey, with its home office and principal place of business located at 
154. Avon Avenue, Newark, N. J. This respondent discontinued its 
membership in the Master Engravers Guild on April 3, 1938. 

The respondent, Thomas M. Kreger Corp., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
Jersey, with its home office and principal place of business located at 
125 Fifth Avenue, Paterson, N. J. This corporation was never a mem- 
ber of the Master Engravers Guild. 

The respondent, Textile Process Engraving Co., is located at 361 
Harrison Street, Nutley, N. J. 

The respondent, The Metropolitan Engraving Co., is located at 50 
State Street, Paterson, N. J. This respondent ceased to be a member 
of respondent Master Engravers Guild on November 24, 1939. 

The respondent, Paterson Engraving Co., is located at 404 Crooks 


Avenue, Clifton, N. J. 


The respondent, Superior Textile Engraving Works, is located at 
116 East Fifteenth Street, Paterson, N. J. 
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The respondent, New England Engraving Works, is located in 
Manufacturers Building, Providence, R. I. 

The respondent, Jas. F. Derrig Engraving Co., was located ‘at 58 
Arch Street, Fall River, Mass., but has discontinued business and 
closed its plant. 

The respondent, John Hope & Sons, was located at 834 Providence 
Street, West Warwick, R. I., but is now out of business. 

The above-named respondents, except as herein noted, were all 
engravers and members of the respondent Master Engravers Guild and 
will hereinafter be referred to as respondent members. 

Par. 3. The respondent members herein described are all engaged in 
the business of commercial etching and engraving of designs which are 
imposed upon textile fabrics. In the textile industry there are various 
concerns; known as converters, who are engaged in the buying of gray 
and white fabrics from the manufacturer thereof. It is the usual 
custom for the converter to deliver such fabrics to printers or dyers 
for further processing. When such fabrics are dyed or printed they 
are then returned to the converter, who sells the finished fabrics to 
department stores or manufacturers of printed-goods products. 

In the printing of such fabrics by the printer, it is customary for 
such printer to forward the design selected by the converter, together 
with a copper roller, to the engraver for the purpose of etching or 
engraving the design upon such roller. When the design has been 
engraved upon the roller, it is then returned to the printer for printing 
the designs upon the fabric. 

The engraving described is done by the respondent members on 
orders from the printers. The copper rollers are shipped by such 
printers to the various respondent members, who engrave the required 
design thereon so that they may be used in the printing of fabrics. 
When such rollers have been so engraved by the respondent members 
they are then shipped to such printer-customers. The respondent 
members have many printer-customers located in States other than 
the State where the respondent member’s plant is located. The ship- 
ment of the copper rollers by such printer-customers to the respondent 
members involves transportation of such rollers across State lines, and 
again the shipment by the respondent members of such rollers after 
they have been engraved also involves transportation of such rollers 
across State lines. By this means and in this manner the respondent 
members maintain, and during the times mentioned herein have main- 
tained, a course of trade in commerce in engravings among and between 
the several States of the United States. 
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Par. 4. Prior to 1935 said respondent members were in competition 
as to price with one another in the sale and distribution of etchings 
and engravings in commerce among and between the various States of 
the United States and would now be in free and open competition with 
one another in said commerce but for the agreements, practices, and 
methods as hereinafter set forth. 
~ Par. 5. The respondent members, in cooperation with each other and 
with others, and in cooperation with respondent Master Engravers 
Guild, entered into and have engaged for several years last past, par- 
ticularly since 1935, in agreements, understandings, combinations, and 
conspiracies among themselves and with and through the respondent 
Master Engravers Guild and with others who were not members of 
respondent guild, to restrict, restrain, and suppress competition in the 
sale and distribution of engravings for use in printing fabrics to cus- . 
tomers located throughout the several States of the United States by 
agreeing to fix and maintain uniform minimum prices, terms, and dis- 
counts at which such engravings were sold to various customers. 

Agreements were also entered into among respondent members 
to limit the customers of the respondent members to persons and 
concerns engaged in the business of printing fabrics and to limit the 
engraving of copper rollers for printing fabrics to members of re- 
spondent Master Engravers Guild. 

Pursuant to and in furtherance of and to make effective said agree- 
ments, understandings, combinations, and conspiracies, said respondent 
members, among themselves and with others, have cooperatively, con- 
certedly, and collectively adopted, engaged in, and carried out, among 
other things, the methods, acts, and practices hereinafter more fully 
described. 

Par. 6. In 1935 the respondent members organized the respondent 
Master Engravers Guild as an incorporated membership organization 
to promote the mutual interests of the respondent members and to 
serve as an instrument or vehicle for the joint and cooperative purpose 
and action of the respondent members. 

Prior to 1935 and during the time the NIRA code for the engraving 
industry was in force, the respondent members operated under so- 
called code of ethics. When the respondent members organized and 
incorporated the respondent Master Engravers Guild in 1935, they 
adopted bylaws for such corporation and incorporated in Article X 
thereof, entitled “Rules of Conduct,” provisions which were substan- 
tially similar to those of the former code of ethics. 

The provisions of the rules of conduct in article IX of the bylaws, 
which limited customers, fixed minimum prices, fixed terms and con- 
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ditions of sale, and prohibited respondent members from dealing 
with customers who had been certified to the guild tt puget: 
of indebtedness, were the following: 


Article IX. RULES OF CONDUCT 


Sec. 1. Members may solicit engraving from firms equipped with the necessary 
plant and machinery to process goods from engraved rollers, but it is deemed 
an unfair practice and all members are prohibited from soliciting or accepting 
designs for engraving from any converters, persons, or firms whose business is not 
essentially that of printing. 


COMPENSATION FOR SERVICES 


Sec, 2, The Board of Trustees shall set a prevailing minimum price which shall 
represent the average overhead expenditures of the members of this association 
and no member shall be permitted to quote a price for engraving service lower 
than that which has been established as the prevailing price, and said price shall 
continue in force and effect until changed or altered by a three-fourths majority 
of the members present at one of the meetings of this association. 


COLLECTION ASSISTANCE 


See. 8 (A). Upon request of a member of the association in good standing, 
through the constituted authority of the same, for assistance in collecting, monies 
for engraving which have been unjustifiably and unreasonably withheld, then and 
in such event the constituted authority may take such action as it deems necessary 
to assist in the collection of such monies wrongfully withheld and to obtain such 
assurance as it may for the purpose of collecting the indebtedness, and in the 
event payment is not made or satisfactory arrangement for its payment provided, 
no member of the association shall be permitted to perform engraving service of 
any character for such customer. 

See. 3 (B). A credit bureau shall be established whose duties shall be to pro- 
tect the members of this guild from having to extend unreasonable credit. It 
therefore shall be established that all bills rendered during any month shall be 
due and payable by the 20th of the following month. Any accounts not paid by 
the 30th must be reported to the credit bureau and it shall be the duty of the 
bureau to notify the delinquent customer that his credit limit as been reached 
and that if the accounts have not been paid within 5 days, the members of M. B. G. 
will not be permitted to extend any further engraving service and a notice of such 
delinquent accounts shall be sent to all the members of the guild. Any engraving 
service whatsoever rendered after such notice shall be a violation.of the rules of 
conduct and subject to such penalty as provided by the bylaws. 


VIOLATIONS 


Sec. 4. Members who have violated the rules of conduct of the Master Hngravers 
Guild, have lost their insignia and have had their employees withdrawn, thereby 
causing the Master Engravers Guild to be put to the expense of maintaining said 
employees while out of employment as per contract with the Friendly Society of 
Engravers and Sketchmakers, shall be required to reimburse the Master Bngravers 
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Guild for all sums thus expended before they may be reinstated in the Guild and/or 
obtain the return of the insignia. 


REBATES OR ALLOWANCES 


Sec. 5. It shall be an unfair trade practice and is forbidden to make rebates, 
allowances, or discounts, other than the usual 2% for 10 days or for extending 
any special privilege which would tend to reduce the lowest price for engraving 
service (Com. Ex. 66 G and H). 

Par. 7. The respondent members jointly and cooperatively at- 
tempted to, and have, promoted adherence to the agreements and 
understandings hereinabove described by authorizing the Board of 
Trustees of respondent Master Engravers Guild to set-up a central 
agency with power to examine the books and records of the respondent 
members and to hold hearings as to whether any violations of the 
bylaws or rules of conduct have occurred. The authority so granted 
to the board of trustees and the power to set up rules of conduct for the 
respondent members are fully set-out in sections 14 and 15 of article V 
of the by-laws of the respondent, Master Engravers Guild, which 
read as follows: 

Section 14. The Board of Trustees shall have power and authority to set up 
a central bureau for investigating and examining the books, records, and plants 
of the members of this association, with power to call a hearing or hearings for 
the purpose of determining whether or not any agreements entered into between 
members of this association and the association, have been violated, or any of 
the bylaws of this association have been violated with power to impose such 
penalty or penalties as may be fair and just. 

Section 15. The Board of Trustees shall have power and authority to set up 
rules of conduct covering improper practices of the members of this association ; 
prevailing rates which shall not be lower than the average overhead expendi- 
tures; collection of accounts; violations and funds to prosecute said violations ; 
rebates and allowances; plant operations and hours regulating same; and such 
other rules of conduct necessary to effectuate the objects and purposes of this 
association. The said rules of conduct, before they can before effective, must 
be first approved by a majority vote of the members of this association. Said 
rules of conduct shall be made part of the bylaws and shall be binding upon all 
members of this association (Com. Hx. 66-E). 

Pursuant to the authority so granted, the board of trustees of re- 
spondent, Master Engravers Guild, audited the books of certain of 
its members and assessed penalties for violation of the rules of con- 
duct. For example, after an audit of the books of the Central En- 
graving Co., which disclosed some irregularities, including the making 
of cash rebates, the board of trustees, at a meeting held on April 28, 
1938, ordered that the Central Engraving Co. suspend operations for 
a period of 2 weeks, surrender its stamp in the interim to the 
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secretary, and furnish affidavits that it had been required to return 
to the converter a portion of the engraving charges as a consideration 
for receiving business. 

On May 31, 1938, the board of trustees expelled the Star Engraving 
Co. from membership in the Master Engravers Guild for violation of 
the code of ethics. Later, on June 13, 1938, the board of trustees 
offered to rescind the expulsion upon payment of a penalty of $2,000 
within 4 months and a forfeiture of the balance on hand. 

Par. 8. The respondent members, acting cooperatively by and 
through respondent Master Engravers Guild, fixed and maintained a 
minimum price to be charged for engraving copper rollers for use in 
printing fabrics. This minimum price, prior to February 18, 1937, 
was fixed at $30 per roller. On February 18, 1937, D. C. McAllister, 
secretary and business manager of respondent, Master Engravers 
Guild, notified customers of respondent members that “in accordance 
with the resolutions adopted at a meeting of the Master Engravers 
Guild held on Saturday, February 13, we shall be obliged to advance 
the minimum price of engraving for pantograph work to $35.00.” 

The question of maintenance of the minimum price agreed upon 
came up before the meetings of the respondent members and the Trus- 
tees of the respondent Master Engravers Guild. At a meeting of the 
board of trustees held September 28, 1938, the secretary reported 
an apparent concerted action on the part of the converters to break 
the minimum price established by the Master Engravers Guild. It 
was decided that the Guild should extend all the help possible to 
enable printing concerns to stabilize their prices. 

At a meeting of the board of trustees of respondent guild on October 
18, 1938, Mr. Clemmon of the Lincoln Print Works was discussed 
as a party who was endeavoring to get better prices for engraving. 
It was decided that the secretary inform him that if he persisted, the 
Master Engravers Guild would be unable to supply him with any 
further engraving. 

At a meeting of the board of trustees held September 5, 1939, Alex- 
ander DeKyzer, one of the trustees, stated that it was quite evident 
that a $25 price for engraving had been established and that it was 
his personal opinion that the guild members should be permitted to 
go out and meet this competition and prevent the concerns who were 
breaking the price from monopolizing the business. The trustees as 
a whole did not quite agree, and no action was taken. 

Par. 9. All of the engravers employed by the respondent members 
were members of a labor union known as the Friendly Society of 
Engravers and Sketchmakers. This union was the owner of a special 
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design or insignia which was placed upon all copper or steel rollers 
engraved or etched by the members of said union. This insignia 
served notice that the engravings appearing on a roller were union 
made, and in the absence of such insignia no union printing shop 
would use the rollers for printing fabrics. 

The respondent members attempted to establish a monopoly in the 
members of respondent Master Engravers Guild by restricting the 
sale of engravings for the printing of fabrics to the members of said 
guild. This restraint of trade was accomplished by means of certain 
agreements or contracts entered into between respondent Master En- 
gravers Guild and the Friendly Society of Engravers and Sketch- 
makers. In addition, the respondent members secured adherence to 
the provisions of the bylaws of the Master Engravers Guild by means. 
of said agreements or contracts between said guild and the Friendly. 
Society of Engravers and Sketchmakers. 

The contracts entered into for the years 1936 and 1937 between re- 
spondent Master Engravers Guild and the Friendly Society of En- 
gravers and Sketchmakers granted to the members of the respondent 
Master Engravers Guild the sole use of the insignia or union label 
owned by the said Friendly Society of Engravers and Sketchmakers, 
to be affixed to each and every roller engraved. Said contracts also 
provided that in the event any member of the guild was found not to be 
in good standing or to have violated the rules and regulations of said 
guild, the Friendly Society of Engravers and Sketchmakers would 
withdraw the use of the insignia from such members and, in addition, 
withdraw its members from working in such member’s shop. In the 
event of such withdrawal of employees, the respondent guild agreed 
to reimburse or find employment for such employees. 

In contract of December 30, 1937, for the year 1938 and in all later 
contracts, the exclusive use of the insignia was not granted, but, 
instead, said contracts granted a license to the members of respondent 
guild to use said insignia. However, the use of the insignia to en- 
force adherence to the agreements of the respondent members and to 
restrict engraving to respondent members was continued in much the 
same manner. 

For example, on May 23, 1938, respondent Master Engravers Guild 
wrote John Allison, then secretary of the Friendly Society of Engrav- 
ers and Sketchmakers, informing him that said respondent had re- 
cently learned that the Berkshire Engraving Co. was doing work on a 
commercial basis and that they were using the insignia of the society 
but were refusing to become members of the guild and requested that 
the insignia be removed from the Berkshire Engraving Co. 
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The exclusive use of the insignia by members of the respondent 
Master Engravers Guild was also used by respondent members to en- 
force payment of dues and to keep the various members in good stand- 
ing. For example, on March 7, 1936, the respondent Master Engravers 
Guild wrote Robert Goudie & Sons, of Providence, R. I., then a member 
of the guild, advising them that they had not paid their assessment for 
the first quarter of 1936 and stated— 

Failure to pay this quarter’s dues by March 31 will subject you to the loss of 
the insignia, together with such privileges which its use may provide. I am sure 
you do not wish to subject your firm to this loss, and will therefore remit by return 
mail. 

Whenever any member of respondent Master Engravers Guild vio- 
lated the provisions of the bylaws and particularly of the rules of 
conduct contained therein and was expelled by action of the board of 
trustees, the secretary of the respondent Master Engravers Guild im- 
mediately notified the secretary of the Friendly Society of Engravers 
and Sketchmakers so that the insignia might be immediately removed, 
with the result that none of the employees of such expelled member 
who were members of the Friendly Society could continue in the em- 
ploy of such expelled member until such time as such expelled member 
might be reinstated by proper action of the membership or trustees of 
the respondent Master Engravers Guild. For example, the secretary 
of the respondent Master Engravers Guild on May 25, 1939, wrote 
John Allison, ‘secretary of the Friendly Society of Engravers and 
Sketchmakers, informing him that at a meeting of the board of direc- 
tors of the Master Engravers Guild it was unanimously agreed that the 
Arrow Textile Engraving Works be expelled from their organization 
and requested the cooperation of the Friendly Society of Engravers 
and Sketchmakers in making this expulsion effective. 

On November 8, 1938, respondent Master Engravers Guild wrote 
the Friendly Society of Engravers and Sketchmakers advising them 
that they were having difficulty in inducing the Craig Engraving Shop, 
of Westcott, R. I., to submit satisfactory records and to keep up their 
payments to the guild and requested that the stamp be removed from 
this concern until such time as they are prepared to furnish the infor- 
mation requested and give assurance they will abide by the provisions 
of the Master Engravers Guild in the future. 

Par. 10. In order to facilitate the enforcement of the agreements and 
understanding, the respondent members of 1941 organized the Master 
Engravers Service Corp. This corporation continued in business for 
approximately 1 year, when it was discontinued, but said corporation 
has not been dissolved. 


| 
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' The Master Engravers Service Corp. entered into contracts with 
the various respondent members, whereby, among other things, the 
respondent members agreed to assign to said service corporation all 
accounts receivable upon issuance of invoices, give said service corpo- 
ration access to their books and records, and, in addition, agreed to 
transact business only with customers approved by said service cor- 
poration. The Master Engravers Service Corp., in turn, agreed to 
guarantee payment of all accounts assigned to it by the respondent 
members and to perform other services of an advisory nature. 

Par. 11, The aforesaid understandings, agreements, combinations, 
and conspiracies, and the things done thereunder and pursuant thereto 
and in furtherance thereof as hereinbefore described, have had, and do 
have, the effect of unduly lessening, restricting, restraining, and sup- 
pressing competition in the sale and distribution of etchings and en- 
gravings In commerce among and between the several states of the 
United States and of depriving respondents’ customers and the public 
of the full benefit of competition in said commerce between and among 
the respondent members and between them and their competitors. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to 
the prejudice of competitors of respondents and of the public; have a 
dangerous tendency to and have actually frustrated, hindered, sup- 
pressed, lessened, restrained, and eliminated competition in the sale 
and distribution of etchings and engravings in commerce as “com- 
merce” is defined in the Federal Trade Commission Act; have placed 
in respondents the power to control and enhance prices; have unrea- 
sonably restrained such commerce in etchings and engravings; and 
constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of the Federal Trade Commission Act. 
- Commissioner Mason dissenting. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answers of the respond- 
ents, testimony, and other evidence in support of and in opposition 
to the allegations of said complaint taken before a trial examiner of 
the Commission theretofore duly designated by it, report of the trial 
examiner upon the evidence and exceptions filed thereto, and briefs 
filed in support of the complaint and in opposition thereto; and the 
Commission having made its findings as to the facts and its conclusion 
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that said respondents have violated the provisions of the Federal 
Trade Commission Act: 

It is ordered, That the respondents, Master Engravers Guild, an in- 
corporated membership association; Master Engravers Service Corp., 
a corporation; George Stone, individually and as president of re- 
spondent guild; Duncan C. McAllister, individually and as secretary 
of respondent guild and respondent service corporation; John G. 
Stockman, an individual doing business as Globe Engraving Co.; 
The Textigrave Co., a corporation; The George H. Phelps Engraving 
Co., a corporation; Highland Engraving Co., Inc., a corporation ; Del- 
agrave Co., of South Carolina, a corporation; Textile Engravings, 
Inc., a corporation; The George 8. Smith Engraving Co., a corpora- 
tion; Delagrave Co., a corporation; The Passaic Engraving Co., a 
corporation; Textile Process Engraving Co.; Paterson Engraving 
Co.; Superior Textile Engraving Works; and New England Engrav- 
ing Works, and their respective officers, agents, representatives, and 
employees, in connection with the offering for sale, sale, and distribu- 
tion of etchings and engravings in commerce as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from entering into, continuing, cooperating in, or carrying out any 
planned common course of action, mutual agreement, understanding, 
combination, or conspiracy between and among any two or more of 
said respondents or between any one or more of said respondents and 
others not parties hereto to do or perform any of the following acts 
or practices: 

1. Establishing, fixing, or maintaining prices, terms, or conditions 
of sale for etchings or engravings, or adhering to or promising to 
adhere to the prices, terms, or conditions of sale so fixed. 

2. Establishing, fixing, or maintaining a minimum price for etch- 
ings or engravings placed upon rollers for use in printing fabrics, 
or adhering to or promising to adhere to the minimum price so fixed. 

3. Restricting or attempting to restrict the customers of respondent 
engravers to printers of fabrics, or agreeing not to place engravings 
or etchings on rollers for converters or persons or concerns other than 
printers of fabrics. 

4. Refusing to solicit or to accept or agreeing not to solicit or accept 
designs for engravings from converters, persons, or firms whose 
business is not that of printing fabrics. ; oot 

5. Authorizing or permitting examination of the books or other 
records of the respondent engravers by any agent of the Master En-’ 
gravers Guild or Master Engravers Service Corp. or by any 
agent of the respondent engravers, or any of them, to determine or 
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check the prices, terms, or conditions of sale at which any respondent 
engraver has made or is currently making sales. 

6. Coercing, inducing, or persuading or attempting to coerce, in- 
duce, or persuade respondent members to adhere to or maintain the 
prices, terms, or conditions of sale established by respondent members 
by establishing or setting up any central agency or bureau with 
authority to investigate or examine the books, records, or plants of 
the respondent engravers with power to hold hearings and to impose 
penalties. 

7. Expelling or attempting to expel any respondent engraver from 
the Master Engravers Guild for failure to maintain or adhere to any 
minimum price for engraving established by the respondent engravers 
by or through the Master Engravers Guild. 

8. Inducing or attempting to induce the Friendly Society of En- 
gravers and Sketchmakers to issue its insignia or union label only 
to members of respondent Master Engravers Guild who are in good 
standing. 

9. Inducing or attomprine to induce the Friendly Society of En- 
gravers and Sketchmakers to withdraw the right to use its insignia 
from members of the respondent Master Engravers Guild who do not 
maintain the minimum prices or the terms or conditions of sale 
adopted by said Master Engravers Guild or who have been expelled 
or penalized for such failure to maintain minimum prices, terms, or 
conditions of sale. 

10. Inducing or attempting to induce the Friendly Society of En- 
gravers and Sketchmakers to withdraw its members from the plant 
of any engraver who fails to maintain the minimum prices and the 
terms and conditions of sale adopted by the respondent engravers or 
who has been expelled or penalized by the respondent Master En- 
gravers Guild or other central agency established by the respondent 
engravers. 

11. Inducing or attempting to induce the Friendly Society of En- 
gravers and Sketchmakers to make the maintenance of membership 
in respondent Master Engravers Guild a condition precedent to the 
right to use insignia or union label of said Friendly Society of En- 
gravers and Sketchmakers. 

12. Agreeing to transact business only with customers approved 
by the Master Engravers Service Corp. or any central agency 
or bureau. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to Columbia Textile Engraving Co., a cor- 
poration; Thos. L. Stone and Lillias I. Stone, copartners, doing 
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business as Thos, & Geo. M. Stone, Inc.; Modern Engraving Co., a 
corporation; Thomas M. Kreger Corp., a corporation; The Metro- 
politan Engraving Co.; Jas. F. Derrig Engraving Co.; and John 
Hope & Sons. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 

Commissioner Mason dissenting. 


OPINION OF COMMISSIONER EWIN L. DAVIS 


The respondents in this proceeding are the Master Engravers Guild, 
a substantial number of engraving concerns, which are members of the 
guild, and the Master Engravers Service Corp. The complaint alleged 
that respondents are engaged in interstate commerce and that by un- 
lawful agreements among the respondents the latter fixed the charges 
made by respondents for the products processed by them and that pur- 
suant to such unlawful agreements respondents restrained trade by use 
of devices such as boycott and other coercive practices. 

The facts, briefly, are that the respondent engravers perform an im- 
portant and indispensable part of the work in the textile industry by 
which raw fabrics are processed into finished printed goods. The con- 
verters in the industry purchase plain goods from the manufacturers 
and send these goods to the printers for processing. Machinery is used 
by the printer to place the design on the goods and this design is en- 
graved on a removable copper roller attached to the printing ma- 
chinery. The copper rollers are the property of the printers. Upon 
the receipt by the printers of an order from the converters for a print 
design on goods, the printers send the rollers to the engravers with in- 
structions as to the particular design to be engraved on the rollers. 
After completion of the process of engraving the design on the rollers, 
the engravers, who are the respondents herein, send the rollers to the 
printers, who attach the rollers to the machines and imprint the design 
on the cloth. 

For the purpose of stabilizing and controlling the market in the en- 
graving business described above, the respondents adopted what is de- 
scribed as Rules of Conduct which in effect provided for the fixing of 
charges and the establishment of coercive procedures whereby en- 
gravers who neglected or refused to abide by the price pattern fixed by 
agreement were forced to cooperate or else be subject to economic penal- 
ties. The record unquestionably shows that there was a conspiracy 
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among the respondent engravers to fix the charges for processing the 
copper rollers. The questions at‘issue are whether or not the conspiracy 
of the respondents restrains trade, and if so, whether or not such re- 
straint constitutes unfair methods of competition in interstate com- 
| merce. Unless respondents are engaged in unfair methods of competi- 
| tion in commerce, as that term is defined in the Federal Trade Com- 
mission Act, respondents are not in this proceeding subject to the juris- 
diction of this Commission. 

As to the question of whether or not the conspiracy of respondents 
restrained commerce, attention is invited to the case of United States 
v. International Fur Workers Union, 100 F. (2d) 541, cert. denied 
306 U. S. 653, in which the defendants therein were convicted under 
the Sherman Act of a conspiracy to fix the prices for dressing fur 
skins in the metropolitan area of New York. The court held that 
since part of the trade restrained included transporting raw skins 
and returning dressed skins across State lines, the conspiracy of the 
defendants clearly restrained interstate commerce. In that case the 
fur dressers did not have title to the furs but only performed the 
operation of dressing furs owned by other parties. It is a well settled 
rule of law that a conspiracy to restrain interstate commerce is subject 
to the regulatory powers of Congress although the conspirators are 
not themselves engaged in interstate commerce (Loewe v. Lawlor, 208 
U. S. 274, 301). As the Supreme Court stated in Stafford v. Wallace, 
258 U.S. 495, 521— 

Whatever amounts to more or less constant practices, and threatens to obstruct 
or unduly to burden the freedom of interstate commerce is within the regulatory 
power of Congress under the commerce clause. 


It follows from the above that the conspiracy of the respondents 
herein is, in the language of the Sherman Act, a restraint of trade or 
commerce among the several States. The next question is that al- 
though the proof shows that respondents restrained commerce—are 
respondents themselves engaged in commerce so that such restraint 
constitutes unfair methods of competition in commerce? It is con- 
tended respondents do not sell commodities and because the ownership 
of the copper rollers does not pass from the engravers to the printers 
the restraint is not an unfair method of competition in interstate com- 
merce. This view does not give sufficient consideration to the suh- 
stance of the transactions between the respondents and the printers 
and the direct participation in commerce by the respondents. 

' The respondent engravers are situated in various States of the 
United States and in many instances in States other than where the 
printers are situated. In such instances, the blank copper rollers are 
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shipped to the respondent engravers across State lines and after 
processing by the engravers are shipped by the latter across State lines 
to the printers. The transactions between these engravers and the 
printers situated in different States include intercourse in negotiating 
the contracts or agreements, the processing of the rollers, and the move- 
ment of the commodity, and the payments therefor from one State to 
another. 

The Commission is not stating that it has jurisdiction in this case 
because the activities of respondents affect commerce. In Federal 
Trade Commission v. Bunte Bros., Inc., 312 U. S. 849, the respondent 
therein was engaged in selling, solely in the State of Illinois, lottery 
merchandise. ‘The position of the Commission in that case was that 
the unfair practice followed by said respondent in its intrastate sales 
diverted trade from competitors, situated in other States, who sold 
their merchandise in commerce to persons in Illinois. The Court held, 
in effect, that as said respondent was engaged only in an intrastate 
business, this Commission did not have jurisdiction although said re- 
spondent’s activities may have affected interstate commerce. The 
facts in the Bunte case are readily distinguishable from the facts in 
the case under consideration. Respondents in this case do an inter- 
state business and are engaged in interstate commerce. 

It is contended that the respondent engravers perform only a serv- 
ice. In Federal Trade Commission v. Civil Service Training Bureau, 
Inc., 79 F. (2d) 118, the respondent was a correspondence school en- 
gaged in the sale and distribution of courses of study to prepare stu- 
dents for civil-service examination. The respondent in appealing to 
the court from an order of the Commission contended that the Com- 
mission was without jurisdiction for the reason that the Commission 
was constituted for the purpose of dealing with cases involving the 
sale of commodities in interstate commerce and that while respondent 
conducted an interstate business it was not dealing in commodities 
but was selling a service. The court held that the contention of re- 
spondent was untenable because the Federal Trade Commission Act 
applies to unfair methods of competition “in commerce” and the 
respondent was engaged in commerce. The court cited as authority 
International Textbook Co. v. ‘Pigg, 217 U. S. 91, 107, in which the 
Supreme Court quoted with approval the following: 

All interstate commerce is not sales of goods. Importation into one state from 
another is the indispensable element, the test, of interstate commerce; and every 
negotiation, contract, trade, and dealing between citizens of different states, 


which contemplates and causes such importation, whether it be of goods, per- 
sons, or information, is a transaction of interstate commerce. 
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Respondents use labor and materials to convert a semifinished article 
into a finished article ready for use. It is apparently because of a 
matter of convenience that the ownership of the semifinished or finished 
rollers does not pass from the engravers to the printers, or vice versa. 
The power of this Commission to prohibit a conspiracy in restraint of 
trade participated in by parties in various States and affecting con- 
sumers in all States is not to be denied because, as a matter of con- 
venience, the title to the processed article does not rest temporarily in 
the conspirators. As stated by Mr. Justice Holmes in Swift & Co. v. 
United States, 196 U.S. 375: 


Commerce among the States is not a technical legal conception, but a practical 
one, drawn from the course of business. 

I can find no other litigated price fixing conspiracy case considered 
by this Commission in which the subject matter of the conspiracy did 
not directly involve the sale of a commodity. There are very few 
reported Sherman Act cases involving facts substantially as pre- 
sented herein. It is probably rare in our economic system that con- 
cerns which process commodities but do not own same are in a position 
to fix the charges for such processing and thereby substantially restrain 
interstate commerce in such commodities. Rarity, however, while of 
interest, is not an appropriate defense to a charge of illegality under 
the laws administered by this Commission. To state that respondents 
are not engaged in commerce is, in the language of Mr. Justice Holmes, 
the acceptance of a “technical legal conception” of commerce and is 
not a reasonable interpretation of such term in the light of the busi- 
ness practices of respondents. The great opinions through the years 
of the Justices of the Supreme Court demonstrate that the conception 
of commerce is not static but of necessity has evolved coincident with 
the increasing complexities of our economic system. 

Personal effort not related to production, such as professional base- 
ball, may not be a subject of commerce (Pederal Club v. National 
League, 259 U. S. 200), but a contract or agreement which by its terms 
provides for the processing of commodities for a consideration and the 
transportation of the commodities across State lines is a contract or 
agreement made in the course of commerce and the parties thereto are 
engaged in interstate commerce and are therefore subject to the juris- 
diction of this Commission. As the.Supreme Court has stated in 
interpreting the organic act of this Commission, “What is or is not 
interstate commerce is to be determined upon a broad consideration 
of the substance of the whole transaction” (Federal Trade Commission 
v. Pacific States Paper Trade Assn., 273 U.S. 52). 


964 FEDERAL TRADE COMMISSION DECISIONS 
Opinion 44 F.T.C. 


It is obvious under the court decisions that if respondents owned the 
copper rollers and sold them across State lines, respondents would be 
engaged in commerce. To be in commerce is it necessary for a proces- 
sor for hire of raw materials to own such materials? In Gibbons v. 
Ogden, 9 Wheaton 1, 188, Chief Justice Marshall stated commerce is 
traffic and intercourse and that commerce “is regulated by prescribing 
rules for carrying on that intercourse.” Congress has prescribed such 
rules and has directed this Commission to prohibit unfair practices by 
those engaged in such traffic and intercourse. Respondents are en- 
gaged in intercourse among the States. Justice Johnson stated in a 
concurring opinion in Gibbons v. Ogden, supra, that “Commerce, in its 
simplest signification, means an exchange of goods” but that with the 
advancement of society various mediums of exchange enter into com- 
merce. Respondents, using a medium of exchange suitable for their 
particular purpose, are engaged in traffic in goods, the product of 
their invested capital and hired labor. Respondents pass the test of 
commerce. 

The Commission is not stating, directly or indirectly, that it does or 
does not have jurisdiction over various trades which essentially per- 
form local personal services. That is not the issue in this proceeding. 
We are not considering the practices of the laundryman around the 
corner, the laborer, or the professional man engaged in intellectual 
pursuits. This is not a labor controversy, as we are not considering 
questions as to the wages or working conditions of laborers. We are 
considering the practices of industrial entrepreneurs who hire labor, 
buy materials, and with this labor and materials process commodities 
for a consideration, aud ship the processed commodities across State 
lines. Each entrepreneur hires the engravers who work in his particu- 
lar shop and who actually perform the engraving. It was these entre- 
preneurs who by conspiracy fixed the price for the engraving and these 
entrepreneurs control a substantial portion of the engraving business 
of the textile industry of the United States. Textiles are used by prac- 
tically every person in the United States and the cost thereof is an item 
in every family budget. These respondents, by conspiracy, fixed the 
price of one of the elements of the completed textile article. It can be 
assumed that this price was fixed at a level higher than that which 
would have been determined by the free play of competitive forces. 
The practices of respondents affected, directly or indirectly, the pocket- 
books of consumers in practically every community in the United 
States. Price fixing was illegal under the common law and is con- 
trary to the statutes and public policy of the United States. There is 
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no more powerful internal enemy of the American system of free 
enterprise than monopolistic practices and price-fixing conspiracies. - 

It is contended that there is a variance between the complaint and 
the proof in this proceeding in that the complaint alleges that the - 
respondents sell and distribute their product in commerce. There is 
no merit in this contention for the reason that the proof shows that 
respondents do sell their product, the yield of their materials and 
labor, in commerce. 

In 1937 the Commission, by letter, advised the respondent guild 
that the Commission did not find at that time that respondents were 
engaging in practices coming within the purview of the laws admin- 
istered by the Commission. That letter is simply indicative of the 
fact that in 1937 the Commission did not have reason to believe that 
respondents were violating laws administered by the Commission. 
Subsequent to 1937, however, the Commission obviously procured ad- 
ditional information as to respondents’ practices for the reason that 
in 1943 the Commission directed that the complaint in this proceeding 
be issued. | 

The record sustains the allegations of the complaint that respondents 
are engaged in practices in restraint of trade and violative of section 5 
of the Federal Trade Commission Act, and the Commission in the 
public interest is issuing appropriate findings as to the facts and order 
to cease and desist. 


OPINION OF COMMISSIONER LOWELL MASON 


- In my opinion, this is a labor case and we ought to stay out of it. 

If I hire a man to peel my apples, he is not engaged in commerce— 
he is rendering a service. And if I get him to cut bits of copper off 
my copper rolls, he is still rendering a service, whether he does all 
the peeling himself or gets a dozen others to help him. 

Down here at the Federal Trade Commission we have nothing to 
do with the pricing habits of labor even when they affect interstate 
commerce. In a complicated policy such as ours, it behooves each 
agency to stick to its own last. Our job deals with methods of com- 
merce, and Congress, to prevent us from becoming a quasi-judicial 
Jack of all trades, has told us to keep out of railroading, banking, 
communications, stockyards, labor relations, etc., and to concern our- 
selves with unfair methods of competition in interstate commerce. 

Congress in its wisdom has not seen fit to delegate to the Federal 
Trade Commission the job of surveying the pricing habits of those 
engaged in selling their manual, professional, or skilled services. The 
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compensation for baby sitting, barbering, doctoring, engraving, etc., 
may some time come under the centralized control of Washington but 
so far, the Federal Trade Commission has been protected from the 
flesh pots of this additional and overwhelming bureaucratic power 
by the strict admonishment from Congress that— 


The labor of a human being is not a commodity or article of commerce. 


The respondents are engravers—they cut bits of copper off some- 
body else’s rollers. If a person wants to know the details of why 
and how, he may read the second paragraph of the majority opinion 
where they are correctly described. 

The facts are, the respondents never owned any etching to sell, any 
more than a ditch digger working in a public street sells ditches. They 
sold their services—their labor. . 

By what Dean Roscoe Pound describes as a “spurious extension of 
administrative interpretation,” the Commission would convert the 
skilled labor “etching” such as these respondents do, into a corporeal 
commodity like the picture a man shows his friends. 

I don’t think it can be done. 

Eleven years ago the Commission was importuned to climb over into 
labor pastures in this very matter, and it refused to do so. 

Long before the Commission filed this formal complaint respond- 
ents’ practices were under consideration through an application for a 
trade practice conference to correct industry-wide practices here under 
discussion. The conference was not rejected because there was not 
enough evidence to prove restraint. At about the same time the Com- 
mission had under investigation the acts and practices of respondents. 
After consideration of the file it arrived at the same conclusion.? 

For let there be no doubt about it, both the evidence in 1937 and the 
evidence in 1943 showed beyond all reasonable doubt that the engravers 
followed a planned common course of action in establishing and main- 
taining prices for their services. The conference was rejected because 


we just don’t have the authority to meddle with labor and service pric- 
ing agreements. 


1+On November 30, 1937, the Commission advised the guild as follows: “The Commission 
has given consideration to the facts developed in a preliminary investigation of an applica- 
tion for complaint involving the alleged unlawful establishment, maintenance, and enforce- 
ment of price fixing agreements, and conspiracy to stifle competition and restrain trade 
through boycott and other unfair and discriminatory practices by the Master Engravers’ 
Guild for the Textile Print Roller Engraving Industry, proposed respondent in the above- 
numbered application. It does not appear from this investigation that further proceeding 
by the Commission is warranted, inasmuch as the Commission does not find that the 


proposed respondent is engaged in practices coming within the purview of the laws 
administered by it.” 
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Before Congress puts it in our laps it will have to amend a half 
dozen statutes, as well as give usa billion dollars to cope with all service 
pricing, from apple peelers to zither players. 

In 1935 the Commission tried to secure from Congress. an express 
grant of authority over transactions “affecting commer¢e” in addition 
to its control of practices in commerce. This attempt was unsuccessful 
and we should not try to administratively legislate what Congress has 
refused to give us. There isn’t much use of us trying anyway, because 
the Supreme Court in 1941 held in the Bunte case that “to read ‘unfair 
methods of competition in (interstate) commerce’ as though it meant 
‘unfair methods of competition in any way affecting interstate com- 
merce,’ requires, in view of all the relevant considerations, much clearer 
manifestation of intention than Congress has furnished.” 

The only case which hits the nail on the head, as it were, on the 
question of services is California Rice Industry v. Federal Trade Com- 
mission, where the circuit court of appeals upheld the contentions of 
the Commission on all but the one point here involved. The respond- 
ents were engaged in rendering a service; that is to say, instead of 
etching copper off a roller that they didn’t own, they processed rice 
which they didn’t own, and in doing so, fixed and determined quotas 
in rice milling. The court held: “This enterprise, like mining in the 
Carter Coal case, is not commerce and is intrastate in character.” ? 
This is the only case directly bearing on the question of service as 
applied to the powers of the Federal Trade Commission Act and in- 
volving on one hand the Federal Trade Commission and a member of 
a private industry on the other. 

Therefore, as to the order in this case— 

I am against it. 


2102. F. (2d) 716 (C. C. A. 9th). 
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| CAREER TRAINING INSTITUTE ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5354. Complaint, July 17, 1945—Decision, June 3, 1948 


In a proceeding in which certain practices of the salesmen or representatives of a 
correspondence school in soliciting prospective students for said school, were 
challenged as false and misleading and in which it was contended that said 
representatives or so-called registrars were not agents of the corporation, 
but occupied the legal status of independent contractors, the Commission 
was of the view that such position was untenable, and that so far as the 
public was concerned, said registrars were in fact the agents and salesmen 
of the corporation, and that it was properly chargeable with the repre- 
sentations made by them. 


Where a corporation engaged in the interstate sale and distribution of corre- 
spondence courses of study and instruction in various business and clerical 
subjects such as bookkeeping, typing, shorthand, etc., and in Soliciting in- 
quiries with respect to employment in private industry and civil service 
through postal cards mailed to prospective purchasers, which stated that 
one of the school’s representatives described as a “registrar,” would call 
upon the prospect and ascertain his qualifications; together with three 
officers thereof who participated actively in its affairs and practices— 

(a) Represented through said agents or salesmen, that the agent was a repre- 
sentative of or had some connection with the Government or Civil Service 
Commission, and was a registrar of the school and authorized to check 
upon the qualifications of prospective students to determine their eligibility 
for taking civil-service examinations; 

The facts being that said salesmen were employees of the corporation, had no 
connection with the Government, and called solely to enroll students for 
courses of study and to obtain payment of the tuition fee or a portion thereof ; 

(b) Represented as aforesaid that positions in the civil service were guaranteed 
immediately after the taking and passing of an examination, that such posi- 
tions would be available in designated localities or cities close to the residence 
of the prospective student ; 

The facts being said corporation was a private one, for profit, and had no 
connection with the Government; was not qualified to place any of its 
students in civil-service positions; and neither it nor its salesmen could 
guarantee positions in any branch thereof; 

(c) Represented as aforesaid that if students, having completed the course of 
study, took civil-service examinations and failed to pass, their tuition fees 
would be refunded immediately ; 

The facts being that the salesmen failed to, explain that the terms and conditions 
under which refunds were to be made were such that only in rare and 
unlikely instances would the corporation be obligated to make the refund; 
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'(d) Represented as aforesaid that prospective students would lose the ad- 
vantages available in civil-service positions if they failed to enroll for their 

courses of instruction ; 

| Notwithstanding the fact students of the school had no greater opportunities 

for civil-service employment than any other persons possessing the same 
qualifications ; 

.{é) Falsely represented through use of the word “registrar” for their agents 
and salesmen that the latter performed the functions usually performed by 
officers of educational institutions known as registrars; and 

(f) Falsely represented through use of the word “institute” in their corporate 
and trade name that the school was an institute in the sense in which that 
term is understood and accepted in the educational world; 

With a tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public, and thereby cause it to purchase their said courses of 
study and instruction: 

Held, that such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


In said proceeding, in which it appeared, as respects said misleading use of the 
word “institute” in the corporate and trade name, that respondent had 
adopted, since the institution thereof, the practice of using in connection 
with its name the additional words ‘a correspondence institution,” the 
Commission was of the opinion and found that such additional words did 
not serve to correct the misleading effect of the word “institute” in the 
corporate name. 


Before Ur. George Biddle, trial examiner. 
Mr, William L. Pencke for the Commission. 
Mr. Leo Ertag, of Newark, N. J., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
‘Trade Commission, having reason to believe that Career Training In- 
stitute, a corporation, Samuel A. Cannon, Geraldine S. Cannon, Leo 
Ertag, and Joseph A. Cosenza, individually and as officers of said cor- 
poration, hereinafter referred to as respondents, have violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, Career Training Institute, is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey; Geraldine S. Cannon, Samuel A. 
Cannon, Leo Ertag, and Joseph A. Cosenza are individuals and pres- 
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ident, treasurer, vice president, and director, respectively, of said 
Career Training Institute. The principal office and place of business 
of said corporate and individual respondents is located at 1060 Broad 
Street in the city of Newark and.State of New Jersey. 

Respondent, Samuel A. Cannon, acts as general manager and re- 
spondent, Leo Ertag, as legal counsel for said corporate respondent, 
and all of said individual respondents, in their respective capacities as 
such officers and executives, formulate, control, and direct the policies 
and practices of said corporation. , 

Par. 2. Respondent, Career Training Institute, is now and has been 
for more than 1 year last past, engaged in the sale and distribution 
in commerce between and among the various States of the United 
States of courses of study and instruction in general clerical subjects 
and for the preparation of students for civil service examinations in 
said subjects, which said courses are pursued by correspondence 
through the medium of the United States mail. Said respondent, in 
the course and conduct of said business, during the time aforesaid, 
caused, and does now cause, its said courses of study and instruction 
to be transported from its said place of business in the State of New 
Jersey to, into and through States of the United States other than 
the State of New Jersey, to the purchasers thereof in such other States. 

Par. 3. In connection with the offering for sale and the sale of said 
courses of study and instruction, said corporate respondent solicits 
inquiries from prospective students and purchasers of its said courses 
by means of postal cards mailed to said prospects, inviting inquiries 
with respect to employment in private industry and civil service, and 
stating that one of its representatives, designated as registrar, will call 
upon said prospect, present his credentials and ascertain the qualifica- 
tions of said prospect. Said representatives or sales agents, in solic- 
iting students at their respective homes, have made and are making 
numerous statements and representations to such prospective students 
and their parents which are grossly exaggerated, deceptive, false, and 
misleading. 

Among such representations made by said agents are statements 
and implications to the effect: 

That said sales agent is a representative of the United States 
Government or of the United States Civil Service Commission, or 
has some connection with said Civil Service Commission or some 
other Government agency ; 

That said salesman is a registrar of said corporate respondent 
authorized and required personally to check upon the qualifications 
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_ of prospective students to determine their eligibility for taking civil 


service examinations; 

That said corporate respondent is connected with some Govern- 
ment agency or is a part of the United States Civil Service Com- 
mission; 

That positions in the United States civil service are guaranteed 
immediately after the taking and passing of an examination; and 
that such positions will be available in specifically named localities 
or cities close to the residence of the prospective student ; 

That if students, having completed said respondent’s course of 
study, take civil service examinations and fail to pass, their tuition 
fees will be refunded immediately upon said students notifying said 
respondent of such failure; 

That prospective students will forego the advantages available in 
United States civil service positions if they fail to enroll; that said 


_ salesmen are pressed for time, cannot return for further interviews, 


and that said prospects would have to decide immediately whether or 
not they desired to enroll; that they had been advised of all the terms 
of the contract of enrollment and the contents of certain question- 
naires, said salesmen in many instances suggesting the answers to be 
inserted by said prospects; 

That school superintendents or principals or prominent local citi- 
zens have recommended the prospective student being solicited for 
said respondent’s course of training; or that said prospect has been 
selected for said training as one of a small group in a given district 
because of high scholastic standing and character. 

The designation of said respondent’s salesmen as registrars, to- 
gether with identification cards or credentials simulating credentials 
of Government employees, combine to create in the minds of pro- 
spective students and their parents the impression and belief that 
said salesmen are connected with or are employees of the United 
States Government. 

Par. 4. In truth and in fact: 

Respondents’ salesmen and representatives are employees of said 
corporate respondent and have no connection whatever with the United 
States Government or any of its agencies or branches. 

Neither the United States Civil Service Commission nor any other 
branch of the United States Government has designated respondents’ 
salesmen to make personal calls upon prospective students for the 
purpose of determining their qualifications or eligibility for civil 
service examinations or positions. Such calls are made solely to 
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secure the enrollment of students for respondents’ courses of study 
and to obtain either the total or a partial payment of the tuition fee. 

Respondents’ business is a private corporation for profit and is not 
connected with the United States Government nor is it a part of any 
Government agency or department. 

Respondents’ school is not qualified to place any of its students in 
civil-service positions; and neither respondents nor their salesmen 
can guarantee positions in any branch of the civil service, nor have 
they any knowledge of available civil-service positions, nor can they 
place anyone in a position in any stated city or locality. 

Respondents’ salesmen fail to explain the conditions under which 
refunds of tuition fees are agreed to be made; and prospective stu- 
dents, relying entirely upon the representations made by said sales- 
men, are unaware of the fact that the terms and conditions under 
which refunds are to be made are such that respondents will only in 
rare and unlikely instances be obligated to make such refund. 

Representations to the effect that prospective students will forego. 
the advantages of civil service if they fail to enroll for respondents’ 
_ courses of training; or that they will be continued in their present 
positions or will be preferred for new positions because of having 
taken said training are false and misleading in that respondents’ 
students and graduates have no greater opportunities for employment 
than any other persons possessing the same qualifications for civil-. 
service employment. 

The representations by respondents’ salesmen that they are pressed 
for time and cannot return for another visit nor afford the prospect. 
an opportunity to discuss the desirability of enrolling or to consider or 
read the contract of enrollment are all made for the sole purpose of . 
obtaining the signatures of the prospects and in cases of the prospects’ , 
minority, their parents’ signatures, and to obtain the down payment. 
as quickly as possible, thereby preventing the discovery that respond- 
ent, Career Training Institute, is a private business enterprise and not 
a governmental agency. 

The designation of respondents’ salesmen as registrars is mis- 
leading for the reason that said salesmen are employed to sell courses 
of instruction on a commission basis and do not have the duties or 
responsibilities ordinarily incumbent upon. officers of educational in- 
stitutions employed and designated as registrars. Said term or title, 
together with the use of credentials simulating credentials of Gov- 
ernment employees creates the impression in the minds of prospective ; 
students that respondents’ salesmen are connected with, or employees 
of the United States Government. 
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Par. 5. The name Career Training Institute under which corporate 


_ name respondents conduct their business is misleading and deceptive 


in that it represents or implies to prospective students that respondents 
conduct a resident institution of learning with a staff of competent, 


| experienced, and qualified educators devoting their full time to class- 


room instruction and that respondents’ business is an extensive insti- 
tution offering training and instruction in the higher subjects of edu- 
cation, including philosophy, arts, sciences, and other learned subjects. 

In truth and in fact, respondents offer courses of study and instruc- 


/ tion only in the elementary commercial and clerical subjects includ- 


ing the lower-level type of examinations for civil-service positions, 
and do not offer training or instruction in philosophy, arts, sciences, 
or other learned subjects. There is no faculty of learned persons en- 
gaged in teaching resident students, and respondents’ business is not ' 
an institute, as said term is understood and accepted in the educational 
world. The method of instruction consists of furnishing to students 
printed or mimeographed texts and previously prepared lessons and 
the grading of papers by employees of respondents. 

Par. 6. The representations of respondents, as aforesaid, have had 
and do have a tendency and capacity to, and do, confuse, mislead, 
and deceive members of the public into the belief that such representa- | 
tions are true, and induce them to purchase respondents’ courses of 
study and instruction and pursue the same on account thereof. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent | 
and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 17, 1945, issued and subse- 
quently served its complaint in this proceeding upon the respondents _ 
named in the caption hereof, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the pro- 
visions of that act. After the filing by respondents of their answer 
to the complaint, certain testimony and other evidence in support of 
and in opposition to the complaint were introduced before a trial 
examiner of the Commission theretofore duly designated by it, and 
such testimony and other evidence were duly recorded and filed in 
the office of the Commission. During the course of the hearing re- 
spondents, through their attorney, admitted, with certain exceptions, 
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all of the material allegations of fact in the complaint. Subsequently 
the proceeding regularly came on for final consideration by the Com- 
mission upon the complaint, answer, testimony, and other. evidence, 
the admissions of respondents referred to above, recommended de- 
cision of the trial examiner, and brief. in support of the complaint 
(no brief having been filed on behalf of respondents and oral argu- 
ment not having been requested) ; and the Commission, having duly 
considered the matter and being now fully advised inthe premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and.its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Career Training Institute, is a corpora-.. 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New Jersey, with its principal office and place 
of business located at 1060 Broad Street, Newark, N. J. Itis engaged 
in the sale and distribution of courses of study and instruction in 
various business and clerical subjects such as bookkeeping, typing, 
shorthand, etc., the courses being pursued by correspondence. 

Respondent, Samuel A. Cannon, is treasurer of the respondent 
corporation and he is also its general manager, being in general charge 
of its business policies and practices. Respondent, Geraldine S: 
Cannon, is the wife of Samuel A. Cannon and is president of the 
corporation. Respondent, Leo Ertag, who is an attorney at law, is 
vice president of the corporation and is also its general counsel. All 
of these individuals have participated actively in the affairs: and 
practices of the corporation, and the Commission finds that they were 
properly joined as respondents in this proceeding. 

Respondent, Joseph A. Cosenza, on the other hand, has had little or 
nothing to do with the policies and business practices of the corpora- 
tion, having been employed merely as a teacher. The Commission 
therefore finds that the complaint should be dismissed as to Cosenza 

-and the word “respondents,” as used hereinafter, will not include this 
respondent unless the contrary is indicated. 

Par. 2. Respondent, Career Training Institute, causes and has 
caused its courses of study and instruction, when sold, to be trans- 
ported from its place of business in the State of New Jersey to pur- 
chasers thereof located in various other States of the United States. 
The corporation maintains and at all times mentioned herein has main- 
tained a course of trade in its courses of study and instruction in com- 
merce among and between various States of the United States. 
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Par. 3. In connection with the offering for sale and sale of its 
courses of study and instruction the corporate respondent solicits in- 
quiries from prospective purchasers of its courses by means of postal 
cards mailed to such prospects. Such cards invite inquiries with re- 
spect to employment in private industry and civil service and state 
that one of the school’s representatives, designated in the card as a 
“registrar,” will call upon the prospect and ascertain his qualifications. 
While respondents contend that these so-called registrars are not 
agents of the corporation but occupy the legal status of independent 
contractors, the Commission is of the view that this position is un- 
tenable. So far as the public is concerned the registrars are in fact 
the agents and salesmen of the corporation and the corporation is 
properly chargeable with the representations made by them. Among 
the representations which have been made by these agents to prospec- 
tive students are the following: 

That the agent was a representative of or had some connection 
with the United States Government or the United States Civil Serv- 
ice Commission. 

That the agent was a registrar of respondents’ school and was 
authorized to check upon the qualifications of prospective students 
to determine their eligibility for taking civil-service examinations. 

That the corporate respondent was connected with some govern- 
mental agency or was a part of the United States Civil Service 
Commission. 

The positions in the United States civil service were guaranteed 
immediately after the taking and passing of an examination and that 
such positions would be available in certain designated localities or 
cities close to the residence of the prospective student. 

That if students, having completed the course of study, took civil- 
service examinations and failed to pass, their tuition fees would be 
refunded immediately. 

That prospective students would lose the advantages available in 
civil-service positions if they failed to enroll for respondents’ courses 
of instruction. 

Par. 4. The Commission finds that these representations were false 
and misleading. Actually, these salesmen were employees of the re- 
spondent corporation and had no connection whatever with the United 
States Government or any of its agencies. Neither the United States 
Civil Service Commission nor any other agency of the United States 
Government had designated these salesmen to make calls upon prospec- 
tive students for the purpose of determining their qualifications or 
eligibility for civil-service examinations or positions. The calls were 
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made by the salesmen solely for the purpose of securing the enrollment 
of students for the courses of study of the corporate respondent and 
for the purpose of obtaining the payment of the tuition fee or a portion 
thereof. The corporate respondent, as indicated above, is in fact a pri- 
vate corporation for profit and has no connection with the United 
States Government or any of its agencies. The corporation 1s not 
qualified to place any of its students in civil-service positions and 


neither the corporation nor its salesmen can guarantee positions 1n any: 


branch of the civil service. . 

The salesmen failed to explain the conditions governing the refund 
of tuition fees, and prospective students, relying upon the representa- 
tions made by the salesmen, were unaware of the fact that the terms and 
conditions under which refunds were to be made were such that only in 
rare and unlikely instances would the corporation be obligated to 
make the refund. 

Representations to the effect that prospective students would lose 
the advantages of civil-service positions if they failed to enroll for the 
courses of instruction were false and misleading in that students of the 
school have no greater opportunities for employment than any other 
persons possessing the same qualifications for civil-service employ- 
ment. 

The use of the word “registrar” to designate and describe the agents 
and salesmen of the respondent corporation was misleading in that 
such salesmen were employed merely to sell courses of instruction on a 
commission basis, and they did not have the duties or responsibilities 
of officers of educational institutions usually designated as registrars. 

Par. 5. The word “institute” in the corporate and trade name of the 
respondent corporation is misleading and deceptive in that it repre- 
sents or implies that the school is an institute in the sense in which that 
term is understood and accepted in the educational world. Actually, 
the school is not an institute in such sense. 

While the respondent corporation, since the institution of this pro- 
ceeding, has adopted the practice of using in connection with its name 
the additional words “a correspondence institution,” the Commission 
is of the opinion and finds that these additional words do not serve to 
correct the misleading effect of the word “institute” in the corporate 
name. 

Par. 6. The acts and practices of respondents, as set forth above, 
have the tendency and capacity to mislead and deceive a substantial 
portion of the public, and the tendency and capacity to cause such por- 
tion of the public to purchase respondents’ courses of study and in- 
struction asa result of the erroneous and mistaken belief so engendered. 


| 
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CONCLUSION 


The acts and practices of respondents as herein found are all to the 
prejudice of the public and constitute unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony, and other evidence introduced before a trial ex- 
aminer of the Commission theretofore duly deisgnated by it, the ad- 
missions of respondents made at the hearing, recommended decision 
of the trial examiner, and brief in support of the complaint (no brief 
having been filed on behalf of respondents and oral argument not 
having been requested), and the Commission having made its findings 
as to the facts and its conclusion that certain of the respondents have 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That respondent, Career Training Institute, a corpora- 
tion, and its officers, and respondents, Samuel A. Cannon, Geraldine 
S. Cannon, and Leo Ertag, individually and as officers of said corpora- 
tion, and the respondents’ agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of courses of study and 
instruction, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondents’ school 
or its sales agents are representatives of or have any connection with 
the United States Civil Service Commission or any other governmental 
agency. 

2. Representing, directly or by implication, that positions in the 
United States civil service are guaranteed to students of respondents’ 
school. 

3. Representing, directly or by implication, that refunds of tuition 
fees will be made to students failing to pass civil-service examinations, 
unless the terms and conditions of such refunds are fully disclosed and 
unless such refunds are in fact made in accordance with such repre- 
sentations. 

4. Representing, directly or by implication, that prospective stu- 
dents will lose advantages available in United States civil-service posi- 
tions if they fail to enroll in respondents’ school. 
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5. Using the word “registrar,” or any word of similar import, to 
designate or describe respondents’ sales agents; or otherwise repre- 
senting that such agents perform the functions usually performed by 
officers of educational institutions known as registrars. 

6. Using the word “institute,” or any word of similar import, either 
alone or in conjunction with other words, in the corporate or trade 
name of respondent, Career Training Institute; or otherwise repre- 
senting, directly or by implication, that respondents’ school is an 
institute. 

It is further ordered, 'That said respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed as to respondent, Joseph A. Cosenza. 
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_E. J. GOODIER, TRADING AS UNIVERSAL LABORATORIES 
AND AS GOODIER CO. 
COMPLAINT, FINDINGS, AND ORDER, AND OPINION DISSENTING IN PART, IN 


REGARD TO THE ALLEGED VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS 
APPROVED SEPT. 26, 1914 


Docket 5069. Complaint, Oct. 26, 1943—Decision, June 7, 1948 


| Where an individual engaged in the interstate sale and distribution of some 56 

i or more medicinal, cosmetic, and toilet preparations, which he sold under 
various brand names (including, mostly, as a prefix, his own) to agents 
and house-to-house canvassers, principally, who sold direct to ultimate 
purchasers ; in describing his said products in catalogs, circulars, and other 
advertising literature distributed to his agents and canvassers for delivery 
to prospective purchasers for their use in ordering merchandise direct from 
him— 

(a) Represented falsely that his Milk of Magnesia, Anti-Pain Liniment, Solodine, 
and Compound with Sarsaparilla, or Sarco, were effective treatments for 
indigestion, and simple stomach ailments; 

(6) Represented falsely that his Antiseptic Solution, Syrup of White Pine Com- 

pound, Medicated Ointment, Aspirin Tablets, Cod Liver Oil Tablets, Laxative 

Bromide and Quinine Cold Tablets, Laxative Chill Tonic or Chono, Purple 

Drops, Pine-O-Mint Balm, Pine-O-Mint Cough Drops, Pine-O-Mint Cough 

Syrup, Mentholated Balm, Tasteless and Odorless Castor Oil, and Pure 

Turpentine were competent and adequate treatments for, and in the case of 

some, preventives of, sore throats, coughs, head and chest colds, croup, and 

lung and throat ailments; 

Represented falsely that his Anti-Pain Liniment, taken internally, Solodine 

and White Liniment constituted competent treatments for colic and cramps ; 

and that his said liniment, applied externally, would effectively relieve 
all painful conditions and that his Family Liniment was an adequate treat- 
ment for sprains, toothache, all types of backache and sore feet; 

(d) Represented falsely that his Imported Russian Mineral Oil and Compound 
with Sarsaparilla, or Sarco, were competent treatments for constipation ; and 
that his Medicated Ointment and Solodine were effective antiseptics, healed 
wounds and prevented infection ; 

(e) Represented falsely that his Maytane, Laxative Chill Tonic or Chono, Com- 
pound with Sarsaparilla or Sarco, Ton-Ko-Lah and Pep Tablets, or Special 
Tablets Rx 1761, or Aunt Poody’s Pep Tablets, were general tonics, made 
the blood rich and healthy, restored vitality and pep, etc.; and that his 
Liverettes, or Liver Actors, or Little Pills, and his F E Cascara Sagrada 
Aromatic restored the liver to normal functioning ; 

(f) Represented falsely that his Aunt Poody’s Remedy, or Corno, would relieve 
corns instantly; that his Diuretic Pills, or Kidney Pills were a competent 
treatment for diseases of the kidneys; that his Van-Nae Herb Tea and 
Epsom Salts were effective reducing agents; and that his Laxative Chill 
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Tonic, or Chono, was an effective remedy for malaria, chills, fever, and 
la grippe; 

(g) Represented falsely that his Femanol was a general tonic for women and 

his Feminine Charm Antiseptic Douche Powder when used as a douche would 

destroy bacteria in 3 minutes ; rf 

Represented falsely that his Dolly Madison Night Cream, Velvet Smooth 

Hand Lotion, Almond Lotion and Kitchen Hand Lotion, Bay Rum, Joan 

Cream of Youth, Lilac After Shave Lotion, White Gardenia Soap, Jane 

Marche Milk Cleansing Cream, Lucille Grey Cleansing Cream, Lucille Grey 

Clay Pack, Lucille Grey Hand Lotion, Lucille Grey Nourishing Cream, or 

Lucilie Grey Blending Cream, Lucille Grey Astringent Lotion, or Lucille Grey _ 

Finishing Lotion, Tissue Cream, Liquefying Cleansing Cream, Double-Whip 

Cleansing Cream, and You Darling Cream of Beauty cosmetic preparations 

would variously improve the texture and youthfulness of the skin; 

(i) Represented falsely that his Glad Foot Balm, or Acne Lotion, was a com- 

petent treatment for athlete’s foot and all skin eruptions; that his Mineral 

Water Crystals would rid the system of poisons and was an effective treat- 

ment for sluggishness and muddy complexions; that his Bay Rum, Pompa- 

dore Hair Dressing, and Gray-Rid, or Universal Hair Color Restorer or 

Universal Hair Color Lotion, would variously prevent and eliminate dandruff, 

promote hair growth and restore the original color of hair; and that said 

Gray-Rid contained no harmful ingredient; notwithstanding fact it was 

not absolutely safe for use in view of the lead acetate contained therein ; 

Represented falsely that his White Liniment was a competent treatment for 

neuralgia, lumbago, etc.; that his Inhalant was an effective treatment for 

hay fever and sinusitis; that his Mentholated Balm and Pure Turpentine 
were effective treatments for burns, and that the former healed wounds; 
and that Earache Drops stopped pains in the ear due to any cause; 

Represented falsely that his Universal Poultry Tonic and Insect Remover : 

destroyed poultry parasites, constituted a general poultry tonic and was a 

competent remedy for the common ailments of poultry; that his Veterinary 

Powder was a competent treatment for all wounds, cuts and running sores 

of animals; and that a few drops of his Pure Turpentine in a closet would 

drive away moths; 

Represented through use of the name Doc Goodier in certain of his circulars 

that he was a doctor of medicine and that his various medicinal preparations 

had been made and compounded by a doctor of medicine; when in fact he 
had had no medical training and was not qualified under the laws of any 
state to practice medicine; 

(m) Falsely, deceptively, and misleadingly made use of the trade names 
Liverettes, Kidney Pills, Chill Tonic, and Syrup of Figs, in the names of 
certain of his aforesaid products, and of the term “Tonic” in his Femanol 
Tonic, and of the term “Nourishing Cream” in his product Lucille Grey 
Nourishing Cream; notwithstanding the facts that the preparations thus 
designated and characterized did not have the properties thereby indicated ; 

With effect, through distribution of his said catalogs, circulars, and other ad- 
vertising matter, of supplying to and placing in the hands of his agents 
and his house-to-house canvassers, means and instrumentalities designed to 
permit them to mislead ultimate purchasers as to the therapeutic value and 
effect of his said various preparations and capable of so doing; and with 
capacity and tendency to. mislead a substantial portion of the purchasing 
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publie into the erroneous belief that said representations were true, and 
into the purchase thereby of substantial quantities of aforesaid preparations: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair and de- 
ceptive acts and practices in commerce. 


As respects the use of the term “Laboratories” in respondent’s trade name, and 


the charge of the complaint that such use was false and misleading, and 
the recommendation of the trial examiner that the respondent be prohibited 
therefrom, there was substantial evidence in the record that the respondent 
did in fact manufacture and compound a substantial number of the prepara- 
tions sold and distributed by him, and that he had conducted a certain 
amount of experimental study and tests in said connection, and, such being 
the case, it was the opinion of the Commission that to said extent the 
charges with reference to the use of the term “Laboratories”? as set-out in 
the complaint had not been sustained. 


As respects failure to reveal that certain of respondent’s preparations might be 


potentially dangerous when taken as directed or under customary condi- 
tions; namely, his various laxative preparations, and his Pine-O-Mint Nose 
Drops, Solodine, Goodier Diuretic Pills, and Goodier White Linimint; the 
Commission having given consideration to the record and to the nature of 
the remedy to be applied, was of the opinion that under the circumstances 
in the case and in view of the nature and extent of the testimony adduced, 
no warning as to potential danger should be required in the advertising 
thereof. 


With regard to respondent’s Goodier’s Laxative Bromide and Quinine Cold 


Tablets, involved in the proceeding, it appeared that respondent had neither 
sold nor offered for sale the aforesaid or similar preparation since 1943, and 
that it did not intend so to sell or offer any such preparation in the future 
without disclosure in advertising with respect thereto, of the effect of its 
use, and, such being the case, the Commission found it was not necessary 
in the public interest to take affirmative action relative thereto in the 
instant proceeding, and along with other action taken therein. 


With regard to the possible injurious effects which might result from the use of 


respondent’s preparation Pep Tablets, as recited in the complaint, it was 
the opinion of the Commission that such recitation had not been properly 
pleaded so as to place in issue the potential injurious effects thereof, and 
that it consequently must be disregarded by the Commission in making its 
findings as to the facts. 


Before Ur. John W. Addison, trial examiner. 
Mr. Joseph Callaway, for the Commission. 
Mr. Robert Ogden, of Dallas, Tex., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 


and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that E. J. Goodier, trad- 
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ing and doing business as Universal Laboratories and as Goodier Co., 
hereinafter referred to as respondent, has violated the provisions of 
the said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues Its 
complaint, stating its charges in that respect as follows: . 

Paracrapy 1. Respondent, E. J. Goodier, is an individual trading 
and doing business as Universal Laboratories and also as Goodier Co., 
with his place of business at 8321 North Bishop Street, Dallas, Tex. 

Par. ¥. Respondent is now and for more than 2 years last past has 
been engaged in the sale and distribution of certain medicinal prepara- 
tions and cosmetics under various brands, which are sold principally 
to agents and house-to-house canvassers, who in turn sell direct to the 
ultimate purchasers. In connection with his aforesaid business re- 
spondent distributes or causes to be distributed catalogs, circulars, and 
other advertising literature to his agents and house-to-house canvassers 
in which his preparations are advertised for sale and which contain 
various statements and claims with respect to his said preparations. 
Said advertising matter is so designed and intended by respondent to 
be delivered to prospective purchasers of respondent’s products and is 
so delivered by respondent’s agents and house-to-house canvassers to 
a substantial number of the purchasing public and is used by them for 
the purpose of ordering merchandise direct from respondent. 

In the course and conduct of his business the respondent causes said 
medicinal preparations and cosmetics, when sold, to be transported 
from his place of business in the State of Texas, to the purchasers 
thereof located in the various other States of the United States and in 
the District of Columbia. Respondent maintains and at all times men- 
tioned herein has maintained a course of trade in said medicinal prep- 
arations and cosmetics in commerce among and between the various 
other States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning said 
medicinal preparations and cosmetics by the United States mails, and 
by various other means in commerce as “commerce” is defined in the 
Federal Trade Commission Act. Respondent has also disseminated 
and is now disseminating, and has caused and is now causing the dis- 
semination of false advertisements concerning said medicinal prepara- 
tions and cosmetics by various means for the purpose of inducing and 
which are likely to induce, directly or indirectly, the purchase of said 
medicinal preparations and cosmetics in commerce as “commerce” is 
defined in the Federal Trade Commission Act. 
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Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
- seminated and caused to be disseminated as hereinabove set forth, by» 
United States mails, by means of catalogs, circulars, and other adver- 
tising literature, are the following: 

With respect to Goodier’s Milk of Magnesia: 


A soothing, pleasant tasting, effective, gentle laxative for the young and old. 
Excellent for * * * indigestion and simple stomach ailments. 


With respect to Goodier’s Antiseptic Solution: 


This product will absolutely insure user against offending breath for several 
hours. A very beneficial gargle and mouthwash in use for sore throats and colds. 
Idealas * * * dandruff remedy. 


With respect to Goodier’s Syrup of White Pine Compound: 


A soothing, healing corrective medicinal syrup for the relief of coughs, colds, 
irritated and inflamed throat. 


With respect to Goodier’s Anti-Pain Liniment: 


Can be used both internally and externally. 

Mix 20 to 30 drops in a little sweetened water and drink for immediate relief 
of colic, cramps, indigestion, and heartburn. For external use apply direct to 
affected parts and massage well. 


With respect to Goodier’s Imported Russian Mineral Oil: 
For chronic constipation. 
With respect to Goodier’s Medicated Ointment: 


Containing * * * many * * * healing properties. Especially recom: 
mended for scratches, cuts, chest colds, croup, and head colds * * *, 
Helps to prevent infection in scratches, cuts * * *, 


With respect to Maytane: 

A general tonic which aids nature in building up rich blood, Contains prop- 
erties * * * which act directly upon the Kidneys, Liver, and Digestive 
Organs. Intends to create a healthy, rich, red blood. 


With respect to Aspirin Tablets: 


At the first sign of a cold, dissolve one or two Aspirin Tablets in a glass of water 
and drink. 


With respect to Solodine: 


Truly a medicine cabinet in one bottle. 

This will give immediate relief to Indigestion, Colic, Gas on Stomach, Heartburn, 
and Cramps. * * * Forheadcolds * * * inhale Solodine from the bottle, 
then massage the back of neck with small amount. Apply Solodine to stings and 
scratches, lumbago, and directly to open cuts and skin abrasions. It makes an 
excellent caustic agent and tends to prevent serious results due to infection. 
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With respect to Goodier’s Liverettes; also known as Liver Actors, 
and Little Pills: 


Nothing can make a person feel so sluggish, ill tempered, and lazy as a torpid 
liver, so when you feel like this take one Goodier’s Little Liverettes at night and 
wake up feeling like a new person. 

Mild, pleasant, and active Little Pills which help to restore a torpid liver to 
normal functioning. 


With respect to Aunt Poody’s Corn Remedy ; also known as Corno: 


Gives instant soothing relief to throbbing corns upon first application * * *. 
You can lift corn or callus out with fingers. 


With respect to Goodier’s Diuretic Pills, also known as Kidney Pills: 


Goodier’s Diuretic Pills have proven of wonderful benefit to sufferers from 
disordered conditions of the kidneys. 


With respect to Goodier’s Cod Liver Oil Tablets: 

* %* * Increases resistance to respiratory infections. 
With respect to Goodier’s Compound Cathartic Pills: 
A well-known pill for the relief of constipation. 


* With respect to Goodier’s Laxative Bromide and Quinine Cold 
Tablets: 


Laxative bromide and quinine tablets to eliminate causes and effects of colds. 
Recommended for the relief of head colds * * ¥*, 


With respect to Hinkle Pills: 
* * ¥* one of the best-known formulas for laxative tablets on the market. 
With respect to Goodier’s Van-Nae Herb Tea: 


For those who wish to reduce a safe way, Van-Nae Herb Tea is the answer. 

Taken as a beverage with your meals * * *, this tea tends to regulate 
the system, promoting proper assimilation of food * * * and assist nature 
in restoring or keeping your proper weight. We have many letters on file from 
satisfied users stating they have lost as many as ten pounds after taking one 
to three packages of this tea. 


With respect to Goodier’s Laxative Chill Tonic, also known as 
Chono: 


This is a marvelous tonic for the relief of la grippe, malaria, chills and fever, 
colds and as a general system builder, * * * very beneficial in strengthening 
and building rich, red, healthy blood. 


With respect to Goodier’s Purple Drops: 


Contains the antiseptic and medicinal properties to relieve and prevent colds, 


* * * Regular use of Purple Drops after exposure will prevent colds through- 
out the winter. 
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Highly recommended in the treatment of sprains * * * and toothache, 
backache, * * * sore feet * * *, 


With respect to Irona Tonic: 


That rundown, tired-out, lazy feeling is often due to lack of iron in the blood. 
Rich, red healthy blood must contain a certain amount of iron, and when this 
runs short your vitality and energy are at low ebb. Irona Tonic replaces this 
iron and gives you that buoyant, bounding energy we all so much want. 


With respect to Goodier’s Syrup of Figs: 


A palatable, aromatic syrup containing the active principals of Senna and 
Figs, which makes a gentle, effective laxative without griping. 


With respect to Goodier’s Castoria: 
Safe, pleasant-tasting laxative for the baby. 


With respect to Femanol, the Tonic for Women: 


A vegetable compound of real benefit to women. Femanol will tend to relieve 
many of the ills and pains peculiar to Women. Those who are tired, nervous 
and in a general run-down condition, will be grateful for the strengthening and 
rejuvenating effect of this product. 

Keep a bottle of this reliable vegetable tonic handy at all times. 

Contains sherry wine in combination with other recognized, beneficial medici- 
nal properties for a specific of this nature. 


With respect to Feminine Charm Antiseptic Douche Powder: 
When used as a douche, it will destroy bacteria in less than three minutes. 
With respect to Goodier’s Pine-O-Mint Balm: 


A soothing and healing vaporizing ointment, which is especially recommended 
for head and chest colds, croup, or in congested or inflamed condition of the 
throat and chest. Contains healing and soothing principals * * *, 

A small amount about the size of a pea taken internally is of real benefit in 


chest colds. 
With respect to Pine-O-Mint Nose Drops: 


It contains the antiseptic value of Iodine, Menthol and other well-known 
properties in such proportions that it will destroy germs and bacteria which 
produce colds. Use regularly to prevent colds. 


With respect to Goodier’s Pine-O-Mint Cough Syrup: 


A benefical medicated syrup for coughs and colds, containing soothing and 
healing properties, * * * intended to allay and heal irritated and inflamed 


throat conditions. 
With respect to Goodier’s Compound with Sarsaparilla; also known 
as Sarco: 
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* * * remedy for purifying and enriching the blood. An excellent tonic 
for the relief of constipation, indigestion, sluggish liver, inactive kidneys, sour 
stomach and as a general system tonic. An ideal tonic for the entire family. 


With respect to Dolly Madison Night Cream: 


Contains rich and nutritious oils * * * which penetrate and nourish 
the pores of the skin keeping it firm and tending to prevent wrinkles and 
blemishes. 


With respect to Glad Foot Balm; also known as Acne Lotion: 


It acts like magic in treatment of athlete’s foot, acne, prickly heat, or any skin 
eruption or irritation. 
Gives wonderful relief to * * * acne. 


With respect to Goodier’s Mineral Water Crystals: 


This is nature’s simple, inexpensive way to rid the system of poisons, slug- 
gishness, sallow and muddy complexions. 


With respect to Goodier’s White Liniment : 


For internal and external use. 
Recommended by us in treatment of neuralgia, Jumbago, toothache, bruises, 
spasms, stiff joints, cramps * * *. 


With respect to Universal Poultry Tonic and Insect Remover: 


Destroys mites, lice, fleas, blue bugs, and intestinal worms, is a tried and 
proven formula recommended for diseases in chickens and turkeys, such as 
cholera, roup, diarrhea, limber neck, dysentery, sorehead, and similar ailments. 


With respect to Goodier’s Inhalant: 


A product of unusual merit in connection with * * * hay fever * * # 
and sinus trouble. 


With respect to Goodier’s Mentholated Balm: 


A snow-white balm containing healing and soothing properties * * ¥*, 
Apply to burns, cuts, * * . A small amount about the size of a pea taken 
internally is of real benefit to chest colds * * *, 


With respect to Velvet Smooth Hand Lotion: 
* * * is sure protection to loveliness for your hands, face, neck, and arms. 
Hands reflect your age, * * *, Keep yours young and beautiful. 

With respect to Goodier’s Almond Lotion: 

Contains properties which will replace the natural oils of the skin * * * 


With respect to Goodier’s Kitchen Hand Lotion: 


It replaces the natural oils of the skin which water removes and keeps your 
hands soft and smooth. 


With respect to Goodier’s Bay Rum: 


Makes the hair take on new life * * *, Ladies find Bay Rum especially 
beneficial to use on pimples and skin blemishes. , 
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With respect to Pompadore Hair Dressing: 


Prevents dandruff. It is absorbed by the hair follicles. Promotes a healthy 
growth of hair. Pompadore contains oils which go right into the pores of 
the scalp. 

With respect to Universal Hair Color Restorer; also known as Hair 
Color Lotion, and also as Gray-Rid: 

Replace the original color of your hair with Universal Hair Color Restorer. 
This is not a dye but restores the hair to whatever color it was originally. It 
positively eliminates dandruff. Contains no harmful ingredients. 

The correct use of Gray-Rid will recolor the hair to its original color as this 
product contains the coloring materials which are normally in the hair follicles 
and placed there by nature. Gray-Rid is not a dye, but will gradually recolor the 
hair to its orginal shade. 


With respect to Joan Cream of Youth: 


Offer your customers Joan Cream of Youth, which is correctly named, for its 
daily use will keep your skin smooth and young. This marvelous cream con- 
tains oils which penetrate to the deepest pores, and removes all dirt, grime and 
make-up. This gives your skin the chance to breathe and have the proper cir- 
culation, and in this way it cannot become sallow, dry and wrinkled and the 
muscles will remain firm and youthful. 


With respect to Lilac After Shave Lotion: 


Contains astringent properties which tend to keep the skin smooth and prevent 
the tissues from sagging and becoming wrinkled. 


Aes respect to White Gardenia Soap: 


* * containing oils which keep the skin soft, smooth and young. 
With respect to Jean Marche Milk Cleansing Cream: 


Containing an additional quantity of oil which is nature’s own formula for 
lovely, soft and young skin. 


With respect to Grin Shave Cream: 


Makes a rich, creamy lather which softens the beard and tends to improve 


the cutting edge of the blade. 
Soothing and healing to the face. 


With respect to Goodier’s Foot Friend : 


* * * recommended * * * as a general healing powder. 


With respect to Lucille Grey Cleansing Cream: 

Will go into the pores and remove embedded dirt and all make-up which causes 
blackheads and large pores. 

With respect to Lucille Grey Clay Pack: 


Restores youth and vitality to the skin. Lucille Grey Clay Pack is the modern 
method of retaining that fresh, youthful appearance. 
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* * * will keep your hands soft, smooth and young. 


With respect to Lucille Grey Nourishing Cream also known as 
Lucille Grey Blending Cream: 


A scientifically perfected cream for rejuvenating tissues, strengthening sag- 
ging muscles, eradicating wrinkles, lines and crow’s feet, heavily impregnated 
with oils which replace the oils daily taken out of the skin thereby keeping it 
firm smooth and young. 


With respect to Lucille Grey Astringent Lotion also known as 
Lucille Grey Finishing Lotion: 


* * * will keep the skin firm and prevent enlarged pores. 
With respect to Goodier’s Tissue Cream: 
A rich nourishing cream. Will tend to remove wrinkles, crow’s-feet and lines. 
With respect to Goodier’s Liquefying Cleansing Cream: 


This cream melts at body temperature and penetrates the pores so as to 
remove all dirt, dust and oils. 


With respect to Double-Whip Cleansing Cream: 

Keeps the skin firm and smooth. 

With respect to Goodier’s Tasteless and Odorless Castor Oil. 
A beneficial laxative for colds. 

With respect to Earache Drops: 

Will give instant relief to pain in the ears. 

With respect to Pure Turpentine: 


Apply with a cloth to a burn. The pain ceases and granulation sets in at 
once. Inhale vapor for croup, lung or throat trouble. A few drops in the clothes 
closet will drive away moths. 


With respect to F E Cascara Sagrada Aromatic: 
A specific for regulating an inactive liver. 


With respect to Goodier’s Epsom Salts: 


A teaspoonful of Epsom Salts dissolved in a glass of water is a highly effective 
quick-working laxative. A generous quantity of Epsom Salts dissolved in your 
bath will act as a reducing agent. 


With respect to Veterinary Powder: 


Invaluable in treating wounds of horses, dogs, cats, livestock, and domestic 
animals of all kinds. For cuts, raw and running sores * * * healing. 
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Amazing relief for that run-down, tired-out feeling, oftentimes due to lack 
of iron in the blood. A marvelous tonic which aids nature in building up hemo- 
globin. 

Men and women previously unable to hold down a good-paying job because of 
lack of vitality are now thrilled at the way this amazing tonic has built back 
their pep and vitality and how it has made them over into an absolutely new 
person. : 

Blood is life but the blood must be rich, red and healthy if you are up to par. 
It is very important that the blood itself be kept rich in iron if it is to be at its 
best. Ton-Ko-Lah contains iron in sufficient quantity to keep the blood from be- 
coming anemic. Perk up with Ton-Ko-Lah for that old time zest in living, that 
keen appetite, that buoyant, bounding energy and sound sleep at night, take 
Ton-Ko-Lah. 

* * * almost miraculous results * * *, Ton-Ko-Lah iy a well-balanced 
formula, which when used as directed will tend to cleanse and balance the 
system so that food will go through the proper digestive actions and the system 
will function normally. 

With respect to Goodier’s Pep Tablets; also known as Aunt Poody’s 
Tablets, and Special Tablets Rx 1761: 

A tablet used with wonderful results by both men and women in keeping their 
energy and vitality up to par. This product has helped men and women build 
back their pep, calm high-strung nerves and made them over into absolutely new 
people. 

With respect to You Darling Cream of Beauty: 

A fine cleansing cream, extra rich in oils which tend to feed the pores and 
nourish the skin, thereby keeping it soft, smooth, and naturally young. 

Par. 4. Through the use of the foregoing statements and representa- 
tions and others of similar import and meaning, not specifically set 
out herein, the respondent has represented and is now representing: 

That the preparation designated as Goodier’s Milk of Magnesia is 
an effective treatment for indigestion and for all simple stomach 
ailments. 

That the preparation designated as Goodier’s Antiseptic Solution 
will prevent offensive breath; that it is an adequate treatment for sore 
throat and colds and a remedy for dandruff. 

That the preparation designated as Goodier’s Syrup of White Pine 
Compound is an effective treatment for all types of coughs, colds, 
irritated and inflamed throats; that it has healing properties. 

That the preparation designated as Goodier’s Anti-Pain Liniment, 
taken internally, is an adequate treatment for colic, cramps, indiges- 
tion, and heartburn; that applied externally it will effectively relieve 


all painful conditions. 
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That the preparation designated as Goodier’s Imported Russian 
Mineral Oil is a competent treatment for chronic constipation. 

That the preparation designated as Goodier’s Medicated Ointment 
is an effective antiseptic and heals wounds; that it is an adequate treat- 
ment for head and chest colds and croup. 

That the preparation designated as Maytane is a general tonic; 
that it exerts a beneficial effect upon the kidneys, liver and digestive 
organs and that its use is effective in causing a healthy condition of 
the blood. 

That the preparation designated as Aspirin Tablets is a competent 
treatment for colds. 

That the preparation designated as Solodine is a cure-all; that 
taken internally it is an efficient treatment for all forms of indigestion, 
colic, gas on stomach, heartburn, and cramps; that inhaling the prepa- 
ration and massaging the back of the neck with it is an effective treat- 
ment for head colds; that applied to the affected parts, it 1s an 
effective cure for lumbago; that it has sufficient antiseptic properties 
to destroy germs and prevent infection when appled to open wounds 
or sores. 

That the preparation designated as Goodier’s Liverettes also desig- 
nated as Liver Actors and Goodier’s Little Pills is an effective treat- 
ment for a torpid liver. 

That the use of the preparation designated as Aunt Poody’s Corn 
Remedy, and also as Corno, enables one to lift a corn or callus out 
with the fingers; that it will give instant relief to the pain of corns 
upon the first application. 

That the preparation designated as Goodier’s Diuretic Pills and 
also as Kidney Pills is a competent treatment for diseases or disorders 
of the kidneys. 

That the preparation designated as Goodier’s Cod Liver Oil Tablets 
increases resistance to respiratory infections. 

That the preparation designated as Goodier’s Laxative Bromide 
and Quinine Cold Tablets is an effective remedy for colds. 

That the preparation designated as Goodier’s Van-Nae Herb Tea 
is effective in regulating the system, promoting proper assimilation 
of food, and in restoring and keeping a person’s proper weight; that 
it furnishes a safe way to lose excess flesh. 

That the preparation designated as Goodier’s Laxative Chill Tonic 
is an efficient remedy for malaria, chills, fever, la grippe, and colds; 
that it is a general tonic, and makes the blood rich and healthy. 

That the preparation designated as Goodier’s Purple Drops is an 
adequate preventive of and an effective treatment for colds, 
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That the preparation designated as Goodier’s Family Liniment 
is an adequate treatment for sprains, toothache, and all types of back- 
ache, and sore feet. 

That a run-down, tired-out, lazy feeling and lack of vitality and 
energy are frequently due to a deficiency of iron in the blood, and 
that the preparation designated as Irona Tonic is effective in over- 
coming such conditions. 

That the fig ingredient in the preparation designated as Syrup of 
Figs has therapeutic value. 

That the preparation designated as Femanol can be relied upon to 
correct conditions causing menstrual pains and ills; that it is a general 
tonic for women. 

That the preparation designated as Feminine Charm Antiseptic 
Douche Powder, when used in a douche, destroys bacteria in less than 
3 minutes. 

That the preparation designated as Goodier’s Pine-O-Mint Balm 
is an adequate treatment for colds and croup; that it heals congested 
and inflamed throats and chests. 

That the preparation designated as Pine-O-Mint Nose Drops de- 
stroys germs and bacteria which produce colds is an efficient preventa- 
tive of colds. 

That the preparation designated as Goodier’s Pine-O-Mint Cough 
Syrup is an effective treatment for colds; that it heals irritated and 
inflamed throats. 

That the preparation designated as Goodier’s Compound with Sar- 
saparilla, and also as Sarco, is an effective treatment for constipation, 
indigestion, sluggish liver, inactive kidneys, and sour stomach; that 
it is a general tonic for the system. 

That the preparation designated as Dolly Madison’s Night Cream 
penetrates and nourishes the pores, keeps the skin firm, and prevents 
wrinkles and blemishes of the skin. 

That the preparation designated as Glad Foot Balm is an adequate 
treatment for acne; all cases of athlete’s foot and all skin eruptions 
and irritations. 

That the preparation designated as Goodier’s Mineral Water Crys- 
tals will rid the system of poisons; that it is an effective treatment 
for sluggishness and sallow or muddy complexions. 

That the preparation designated as Goodier’s White Liniment is a 
competent treatment for neuralgia, lumbago, toothache, spasms, stiff 
joints, and cramps. 

That the preparation designated as Universal Poultry Tonic and 
Insect Remover destroys both internal and external parasites that in- 
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fest poultry; that it is a general poultry tonic; that it is a competent 
remedy for cholera, roup, diarrhea, limber neck, dysentery, sorehead, 
and similar ailments of poultry. 

That the preparation designated as Goodier’s Inhalant is an effec- 
tive treatment for hay fever and sinusitis. 

That the preparation designated as Goodier’s Mentholated Balm 
heals wounds and burns; that taken internally it is an effective treat-_ 
ment for chest colds. 

That use of the preparation designated as Velvet Smooth Hand 
Lotion will keep the skin of the hands young. 

That the preparations designated as Goodier’s Almond Lotion and 
Goodier’s Kitchen Hand Lotion will replace the natural oils of the 
skin. 

That the preparation designated as Goodier’s Bay Rum imparts new 
life to hair; that it is an adequate treatment for pimples and skin 
blemishes. 

That use of the preparation designated as Pompadour Hair Dress- 
ing will prevent dandruff and cause the growth of hair; that it will 
penetrate into the pores of the skin; that it is absorbed by the hair 
follicles. 

That the preparation designated as Gray-Rid, also as Universal 
Hair Color Lotion and Universal Hair Color Restorer, contains no 
harmful ingredients, will restore the original color to the hair, and 
eliminate dandruff. 

That the preparation designated as Joan Cream of Youth will pene- 
trate the pores of the skin; that it gives the skin a chance to breathe 
and have proper circulation; that it will prevent the skin becoming 
sallow or wrinkled, will keep the skin young and muscles firm. 

That the preparation designated as Lilac After Shave Lotion will 
prevent the skin from sagging and becoming wrinkled. 

That the preparations designated as White Gardenia Soap and Jean 
Marche Milk Cleansing Cream will keep the skin young. 

That the preparations designated as Grin Shave Cream and Good- 
ier’s Foot Friend possess healing properties; that Grin Shave Cream 
improves the cutting edge of a razor blade. 

That the preparation designated as Lucille Grey Cleansing Cream — 
penetrates the pores, removes dirt embedded in the pores of the skin 
and is effective in preventing blackheads and large pores. 

That the preparation designated as Lucille Grey Clay Pack restores 
youth and vitality to the skin and keeps the skin young. 


That the preparation designated as Lucille Grey Hand Lotion keeps 
the hands young. 
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That the preparation designated as Lucille Grey Nourishing Cream 
and as Lucille Grey Blending Cream, nourishes the skin; strengthens 
sagging muscles; eradicates wrinkles, lines, and crow’s feet; imports 
new lift to the tissues, and keeps the skin firm and young. 

That the preparation designated as Lucille Grey Astringent Lotion, 
and as Lucille Grey Finishing Lotion, keeps the skin firm and prevents 
enlarged pores. 

That the preparation designated as Goodier’s Tissue Cream nourishes 
the tissues and removes wrinkles and lines from the skin. 

That the preparation designated as Goodier’s Liquefying Cleansing 
Cream penetrates the pores and removes all dirt, dust, and oils from 
the pores. 

That the preparation designated Double-Whip Cleansing Cream 
keeps the skin firm and smooth. 

That the preparation designated as Tasteless and Odorless Castor 
Oil is an effective treatment for colds. : 
That the preparation designated as Earache Drops stops pain in the 

ear due to any cause. 

That the preparation designated as Pure Turpentine is a competent 
treatment for all burns and stops the pain immediately ; that inhaling 
said preparation constitutes an effective remedy for croup, lung, and 
throat ailments; that a few drops placed in a closet will drive moths 
from all ernes in the closet. 

That the preparation designated as F. E. Cascara Sagrada, Aro- 
matic, makes an inactive liver function properly. 

That epsom salts dissolved in bath water will cause the loss of excess 
flesh. 

That the preparation designated as Veterinary Powder possesses 
healing properties ; that it is a competent treatment for all wounds, 
cuts, and running sores of animals. 

That a run-down, tired-out feeling is often due to a lack of iron in 


_ the blood and that the use of the preparation designated as Ton-Ko- 


Lah will relieve such conditions; that said preparation is an effective 
tonic and aids nature in building up the hemoglobin in the blood; that 
the use of said preparation restores vitality, energy, and pep, and makes 
one healthy and fit; that said preparation contains sufficient iron that, 
when taken according to directions, will prevent anemia and provide 
sound sleep. 

That the preparation designated as Pep Tablets, Special Tablets 
RX 1761 and as Aunt Poody’s Pep Tablets is BAackiee'4 in restoring 
energy, pep, and vitality; that it will calm high-strung nerves and 
will make one an absolutely new person. 
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That the preparation designated as You Darling Cream of Beauty 
feeds the pores, nourishes the skin, and keeps it young. 

Par. 5. The foregoing representations are false, deceptive, and mis- 
leading in the following respects: 

The preparation designated as Goodier’s Milk of Magnesia is not an 
effective treatment for indigestion or for all simple stomach ailments. 

The preparation designated as Goodier’s Antiseptic Solution is not 
a preventative for offensive breath. It is not an effective treatment 
for sore throat or colds. Neither will it correct the underlying con- 
ditions which cause dandruff. 

The preparation designated as Goodier’s Syrup of White Pine Com- 
pound is not an effective treatment for all types of coughs and colds. 
It is of no value in the treatment of inflamed or severly irritated 
throats. It has no healing properties, as healing is a function of only 
living tissue. 

_ The preparation designated as Goodier’s Anti-Pain Liniment is not 
an adequate treatment for colic, cramps, indigestion, or heartburn. 
There are many painful conditions that it will not correct. 

The preparation designated as Goodier’s Imported Russian Mineral 
Oil is not a competent treatment for chronic constipation. 

The preparation designated as Goodier’s Medicated Ointment does 
not heal wounds. It is not an adequate treatment for colds or croup, 
or deep or extensive cuts. 

The preparation designated as Maytane is not a tonic and its use is 
not effective in causing a healthy condition of the blood. Its use will 
provide no significant benefit to the kidneys, liver, or digestive tract. 

The preparation designated as Aspirin Tablets is not a competent 
treatment for colds, 

The preparation designated as Solodine is not a cure or a preventi- 
tive for any serious ailment. It is not an efficient treatment, however 
used, for indigestion, colic, gas on stomach, heartburn, cramps, lum- 
bago, or colds. It does not have sufficient antiseptic properties to pre- 
vent infection. | , 

The preparation designated as Goodier’s Liverettes, also as Liver 
Actors and Goodier’s Little Pills, is not an effective treatment for a 
torpid liver. 

The preparation designated as Aunt Poody’s Corn Remedy, and also 
as Corno, will not enable one to lift a corn or callus out with the 


fingers. It will not give instant relief to the pain of corns upon the 
first application. 
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The preparation designated as Goodier’s Diuretic Pills, and as Kid- 
ney Pills, is not a competent treatment for diseases or disorders of the 
kidneys. 

The preparation designated as Goodier’s Cod Liver Oil Tablets does 
not provide increased resistance to respiratory infections, 

The preparation designated as Goodier’s Laxative Bromide and 
Quinine Cold Tablets is not an effective remedy for colds. 

The preparation designated as Goodier’s Van-Nae Herb Tea is not 
effective in regulating the system or promoting the proper assimilation 
of food or in restoring or keeping a person’s proper weight. No herb 
laxative, such as this preparation, furnishes a safe way to reduce. 

The preparation designated as Goodier’s Laxative Chill Tonic is not 
a preventitive of nor an effective treatment for malaria, chills, fever, 
la grippe, or cold. Itisnota general tonic and has no significant effect 
on the blood. 

The product designated as Goodier’s Purple Drops is not a preventi- 
tive of or an effective treatment for colds. 

The preparation designated as Goodier’s Family Liniment is not an 
adequate treatment for sprains, toothache, all types of backache, or all 
conditions causing sore feet. 

A run-down, tired-out, lazy feeling, and lack of vitality and energy 
are frequently due to conditions having no relationship to a deficiency 
of iron in the blood. When not arising from such cause respondent’s 
Irona Tonic would not be effective in relieving them. 

The fig ingredient in the preparation designated as Sy AUD of Figs 
has no therapeutic value. 

The preparation designated as Femanol cannot be saneadod upon to 
correct conditions causing menstrual pains and ails. It is not a gen- 
eral tonic for women. 

The preparation designated as Feminine Charm Antiseptic Douche 
Powder under conditions of use is not an effective antiseptic and will 
not destroy any appreciable number of bacteria in less than three 
minutes. 

The preparation designated as Goodier’s Pine-O-Mint Balm is not 
an adequate treatment for cold or croup. It will not heal inflamed 
tissues or congested conditions of either the throat or chest. 

The preparation designated as Pine-O-Mint Nose Drops does not in 
use destroy any significant number of germs and bacteria which may 
produce colds and does not prevent colds. 

The preparation designated as Goodier’s Pine- O- Mint Cough Syrup 
is not an effective treatment for colds. It will not heal a severely ir- 
ritated or inflamed throat condition. 
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The preparation designated as Goodier’s Compound with Sarsa- 
parilla, also known as Sarco, is not an effective treatment for consti- 
pation, indigestion, sluggish liver, inactive kidneys, or sour stomach. 
It is not a general tonic. 

The preparation designated as Dolly Madison Night Cream will not 
penetrate the pores and does not nourish the pores as pores cannot 
be nourished. Its use will not prevent wrinkles or blemishes of the: 
skin, nor will it keep the skin firm. 

The preparation designated as Glad Foot Balm is not an adequate 
treatment for ache, severe or deep-seated cases of athlete’s foot or any 
serious skin eruptions or irritations. 

The preparation designated as Goodier’s Mineral Water Crystals 
will not rid the system of poisons. It is not an effective treatment for 
correcting sluggishness or sallow or muddy complexions. 

The preparations designated as Goodier’s White Liniment is not a 
competent treatment and cannot be depended upon to afford relief for 
neuralgia, lumbago, toothache, spasms, stiff joints, or cramps. 

The prepartions designated as Universal Poultry Tonic and Insect 
Remover will not destroy internal or external parasites that infest 
poultry. It is not an effective tonic for poultry. It is not a competent 
remedy for cholera, roup, diarrhea, limber-neck, dysentery, sorehead, 
or any other similar ailments of poultry. 

The preparation designated as Goodier’s Inhalant is not an adequate 
treatment for either hay fever or sinusitis. ; 

The preparation designated as Goodier’s Mentholated Balm does not 
possess healing properties. It would not be a competent treatment for 
severe burns or cuts. Taken internally, it would provide no significant 
benefit for chest colds. 

The preparation designated as Velvet Smooth Hand Lotion will not 
keep the skin of the hands young. 

Neither of the preparations designated as Goodier’s Almond Lotion 
or Goodier’s Kitchen Hand Lotion will replace the natural oils of the 
skin. 

The preparation designated as Goodier’s Bay Rum does not impart 
new life to the hair. It is not an adequate treatment for pimples and 
skin blemishes. 

The preparation designated as Pompadour Hair Dressing will not 
prevent dandruff nor will it cause the growth of hair. It will not 
penetrate into the pores of the skin, neither is it absorbed by the hair 
follicles. 

The preparation designated as Gray-Rid, also known as Universal 
Hair Color Lotion and Universal Hair Color Restorer will not restore 
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_ the original color of the hair nor will it eliminate dandruff. It does 
contain an ingredient to wit: lead acetate, which may be harmful and 
' is not absolutely safe in use. 

The preparation designated as Joan Cream of Youth will not pene- 


trate the pores. It will not prevent the skin becoming sallow or 
_ wrinkled nor will it keep the skin young. It does not give the skin 


a chance to breathe or affect the circulation, nor will it make the muscles. 


firm. 


The preparation designated as Lilac After Shave Lotion will not 


~ prevent the skin from sagging or becoming wrinkled. 


Neither of the preparations designated as White Gardenia Soap or 
Jean Marche Milk Cleansing Cream will keep the skin young. 

Neither of the preparations designated as Grin Shave Cream or 
Goodier’s Foot Friend possess healing properties. Grin Shave Cream 
will not improve the cutting edge of a razor blade. 

The preparation designated as Lucille Grey Cleansing Cream will 
not remove dirt imbedded in the pores of the skin. It will not prevent 
blackheads or large pores. 

The preparation designated as Lucille Grey Clay Pack does not re- 
store youth and vitality to the skin. Neither does it keep the skin 
young. 

The preparation designated as Lucille Grey Hand Lotion will not 
keep the hands young. 

The preparation designated as Lucille Grey Nourishing Cream, and 
also as Lucille Grey Blending Cream, does not impart new life to 
tissues. It will not keep the skin firm or young. It will not strengthen 
sagging muscles or eradicate wrinkles, lines or crow’s feet ; it is impos- 
sible to nourish the skin by external applications. 

The preparation designated as Lucille Grey Astringent Lotion, and 
as Lucille Grey Finishing Lotion, will not keep the skin firm or pre- 
vent enlarged pores. 

The preparation designated as Goodier’s Tissue Cream will not re- 
move wrinkles or lines from the skin. Neither will it nourish tissues. 

The preparation designated as Goodier’s Liquefying Cleansing 
Cream does not penetrate into the pores and will not remove all dirt, 
dust, and oils from the pores. 

The preparation designated as Double-Whip Cleansing Cream will 
not keep the skin firm and smooth. 

The preparation designated as Tasteless and Odorless Castor Oil is. 
not an effective treatment for colds. 
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There are certain painful ear conditions which cannot be relieved or 
corrected by the preparation designated as Earache Drops or any other 
ear drops. 

The preparation designated as Pure Turpentine is not a competent 
or proper treatment for severe or extensive burns. When appled to 
burns it will not stop the pain immediately. The inhaling of said . 
preparation does not constitute an effective remedy for croup, lung, or 
throat ailments. The placing of a few drops of turpentine in a clothes 
closet will not serve to drive away moths or kill moths which might 
already be present in the clothing or closet. 

The preparation designated as F. E. Cascara Sagrada, Aromatic, 
will not make an inactive liver function properly. 

The preparation designated as Epsom Salts dissolved in bath water 
will not cause the loss of excess flesh. 

The preparation designated as Veterinary Powder does not con- 
stitute a competent treatment for severe wounds of domestic animals 
or for deep or extensive cuts or running sores. It will not have any 
significant effect in connection with the healing process. 

A run down, tired-out feeling is seldom due to a lack of iron in the 
blood. The use of the preparation Ton-Ko-Lah cannot be depended 
upon to relieve such conditions however they may be caused. Said 
preparation is not an effective tonic and will have no significant value 
in aiding nature in building up the hemoglobin in the blood. Said 
preparation cannot be expected to restore vitality, energy, and make 
one healthy and fit, when taken as directed it would not provide suffi- 
cient iron so as to prevent anemia. Its use will not provide sound sleep. 

The preparation designated as Pep Tablets, also as Special Tablets 
RX 1761 and as Aunt Poody’s Pep Tablets, will not restore energy, 
pep, or vitality. It will not calm high-strung nerves and possesses no 
properties that will make one a new person. 

The preparation designated as You Darling Cream of Beauty does 
not feed the pores or nourish the skin or keep it young. The pores of 
the skin cannot be fed. 

Par. 6. In addition to the claims set forth in paragraph 4 the re- 
spondent has made and is making certain false and misleading repre- 
" sentations as to his business and professional status. By selling and 
distributing his medicinal preparations under the trade name of Uni- 
versal Laboratories, respondent directly and by inference represents 
that said preparations are compounded or manufactured in labora- 
tories within the common and usual meaning of the word when used 
in connection with the preparation of drugs and medicine; that is, @ 
place or places appropriately equipped for and devoted to experi- 
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mental study in medicine or pharmaceutical science or the application 
of medical or pharmaceutical principles in the testing and analysis or 
in the preparation of drugs or medicine by persons skilled in those arts. 
In truth and in fact, the said medicinal preparations are not prepared 
or manufactured by respondent but by other concerns. Respondent 
maintains no place of his own for the testing, analysis, experimenting, 
or compounding of his medicinal preparations as is imported by the 
use of the word “Laboratories.” 

Also by the use of the name “Doc Goodier” in certain circulars, sales 
sheets, and other advertising literature disseminated and caused to be 
disseminated as aforesaid, respondent represents that he is entitled to 
the designation or style of “Doctor” or “Dr.” In truth and in fact, 
respondent has had no medical training and is not qualified under the 
laws of the State of Texas or any other State as a person entitled to 
practice medicine. 

Par. 7. Certain of respondent’s advertisements disseminated as 
aforesaid constitute false advertisements for the further reason that 
they fail to reveal facts material in the light of such representations 
or material with respect to the consequences which may result from the 
use of certain preparations to which the advertisements relate under 
such conditions prescribed in said advertisements or under such condi- 
tions as are customary and usual. In truth and in fact, respondent’s 
preparations designated as Goodier’s Milk of Magnesia, Maytane, 
Liverettes, Goodier’s Compound Cathartic Pills, Goodier’s Diuretic 
Pills, Kidney Pills, Goodier’s Laxative Bromide and Quinine Cold 
Tablets, Hinkle Pills, Goodier’s Van Nae Herb Tea, Goodier’s Laxa- 
tive Chill Tonic, Syrup of Figs, Goodier’s Castoria, Femanol, Goo- 
dier’s Compound with Sarsaparilla, Goodier’s Mineral Water Crystals, 
Goodier’s Tasteless and Odorless Castor Oil, F. E. Cascara Sagrada, 
Aromatic; Epsom Salts, and Ton-Ko-Lah are laxatives and are poten- 
tially dangerous when taken by one suffering from abdominal pains, 
stomach ache, cramps, nausea, vomiting, or other symptoms of 
appendicitis. 

Respondent’s preparation designated as Pine-O-Mint Nose Drops 
has an oil base and by its use there is danger of getting oil into the lungs 
which might lead to oil pneumonia. 

Respondent’s preparations Solodine, Goodier’s Diuretic Pills, and 
Goodier’s White Liniment (if taken internally) contains turpentine 
and other ingredients which are harmful in cases of kidney irritation, 
and the continued use of said preparations might cause irritation of 
normal kidneys. 
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Par. 8. Respondent’s advertisements with respect to Goodier’s 
Laxative Bromide and Quinine Cold Tablets constitute false adver- 
tisements for the further reason that they fail to reveal facts material 
in the light of such representations and material with respect to conse- 
quences which may result from the use of said preparation under the 
conditions prescribed in said advertisements, and under such condi- 
tions as are customary and usual. Said preparation contains signifi- 
cant amounts of the drugs acetanilid and sodium bromide. 'The con- 
tinued use of said preparations in a quantity exceeding the recom- 
mended dose, or with greater frequency than the recommended fre- 
quency may cause dependence upon the drug, mental derangement and 
collapse and its administration to children may be dangerous and 
injurious to their health. 

The respondent represents that this preparation will eliminate the 
effects of colds. Many of the effects of a cold persist for a long period 
of time. This preparation, because of its analgesic properties will 
afford temporary relief for some of the painful conditions resulting 
from a cold or its complications. Such pains and other distress will 
tend to recur after the palliative effect of an analgesic has worn off. 
Because of these facts, the usual and customary condition, in cases of 
the persistence of such distress is and will be that there will exist a 
tendency for the sufferer to take more frequent and larger doses than 
prescribed. Such increased use will in itself tend to cause distress, 
such as headache, creating a tendency to take additional and more 
frequent doses. Respondent’s advertisements contain no caution or 
warning against use of this product in greater amount or with greater 
frequency than as stated on the label. 

Par. 9. Respondent, through the use of the name “Liverettes” rep- 
resents that said preparation exercises a beneficial effect upon the 
liver; through the use of the name “Kidney Pills” that said prepara- 
ration is effective for disordered conditions of the kidneys; through 
the use of the name “Chill Tonic” that said preparation is an effective 
treatment for chills and those conditions associated therewith; 
through the use of name “Syrup of Figs” that the fig content has 
therapeutic value; through the use of the name “Femanol Tonic” 
that said preparation acts as a tonic to the system and through the 
use of the name “Lucille Grey Nourishing Cream” that said prepara- 
tion nourishes the skin. 

The use of the various names for said preparations is false, mis- 
leading, and deceptive. In truth and in fact, the preparation “Liver- 
ettes” exercises no significant beneficial effect upon the liver. The 
preparation Kidney Pills is not effective in treating disordered con- 
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ditions of the kidneys; the preparation Chill Tonic is not an ef- 
fective treatment for chills and associated conditions. The fig con- 
tent in Syrup of Figs has no therapeutic value. The preparation 
Femanol Tonic is not an effective tonic. The preparation Lucille 
Grey Nournishing Cream does not nourish the skin. 

Respondent’s preparation Gray-Rid, also known as Universal Hair 
Color Lotion and as Universal Hair Color Restorer contains lead 
acetate and if brought into contact with broken skin or taken in- 
ternally may result in lead poisoning. 

Respondent’s preparation designated as Pep Tablets contains phos- 
phorous and zine phosphide and might cause phosphorous poisoning 
if taken in physiologically active amounts; also contains powdered 
cantharides and is capable of producing gastrointestinal irritation 
and severe irritation of the kidneys. The preparation should be ad- 
ministered only under the immediate and continued supervision of 
a qualified physician. 

Par. 10. Respondent, by the distribution of his catalogs, circulars, 
and other advertising matter, as aforesaid supplies to and places in 
the hands of his said agents and house-to-house canvassers, means, 
and instrumentalities, designed to permit and capable of permitting, 
said agents and house-to-house canvassers to mislead and deceive the 
ultimate purchasers as to the therapeutic value and effect of his said 
medicinal preparations; the results: to be obtained from the use of 
his various cosmetics and the dangers attendant in the use of many 
of said medicinal preparations and cosmetics, either as directed or in 
amounts in excess of or with greater frequency than directed. 

Par. 11. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and representations disseminated and 
caused to be disseminated as aforesaid in connection with the offering 
for sale and sale of said medicinal preparations and cosmetics in com- 
merce has had and now has the capacity and the tendency to and does 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that such statements and repre- 
sentations are true and into the purchase of substantial quantities 
of such medicinal preparations and cosmetics because of such errone- 
ous and mistaken belief. Also the failure of the respondent to dis- 
close in his said advertising that the use of certain of his medicinal 
preparations and cosmetics under the conditions prescribed in said 
advertisements, or under such conditions as are customary and usual, 
may be potentially dangerous, as set forth herein, has had and now 
has the tendency and capacity to and does mislead a substantial por- 
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tion of the purchasing public into the erroneous and mistaken belief 
that all of his said medicinal preparations and cosmetics are entirely 
safe and harmless and may be taken or used at all times without ill 
effect to the user. 

Par. 12. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 26, 1943, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
E. J. Goodier, an individual trading and doing business as Universal 
Laboratories and as Goodier Co., charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of the answer of the respondent thereto, testimony, and other evidence 
in support of and in opposition to the allegations of said complaint 
were taken before a trial examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion upon said complaint, answer thereto, testimony, and other evi- 
dence, report of the trial examiner upon the evidence and exceptions 
filed thereto, and briefs in support of the complaint and in opposition 
thereto (oral argument not having been requested); and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, E. J. Goodier, is an individual trading 
and doing business as Universal Laboratories and also as Goodier Co., 
with his place of business at 321 North Bishop Street, Dallas, Tex. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of certain medicinal preparations ' 
and cosmetics under various brands, which are sold principally to 
agents and house-to-house canvassers, who, in turn, sell direct to the 
ultimate purchasers. In connection with his said business, respondent 
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distributes or causes to be distributed catalogs, circulars, and other 
advertising literature to his agents and house-to-house canvassers 
in which the preparations are advertised for sale and which contain 
various statements and claims with respect to said preparations. Said 
advertising matter is so designed and intended by respondent to be 
delivered to prospective purchasers of respondent’s products and is so 
delivered by respondent’s agents and house-to-house canvassers to a 
substantial number of the purchasing public and is used by them for the 
purpose of ordering merchandise direct from the respondent. 

In the course and conduct of his business, the respondent causes said 
medicinal preparations and cosmetics, when sold, to be transported 
from his place of business in the State of Texas to the purchasers 
thereof located in various other States of the United States. Respond- 
ent maintains, and at all times mentioned herein has maintained, a 
course of trade in said medicinal preparations and cosmetics in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of his said business, the respondent 
has disseminated, and has caused the dissemination of, false advertise- 
ments concerning said medicinal preparations and cosmetics by United 
States mails and by various other means in commerce as “commerce” is 
defined in the Federal Trade Commission Act. Respondent has also 
disseminated, and has caused the dissemination of, false advertise- 
ments concerning said medicinal preparations and cosmetics by various 
means for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of said medicinal preparations and 
cosmetics in commerce as “commerce” is defined in the Federal Trade 
Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated as hereinabove set forth, by 
United States mails and by means of catalogs, circulars, and other 
advertising literature, are the following: 

1. That respondent’s preparation designated Goodier’s Milk of 
Magnesia is an effective treatment for indigestion and for all simple 
stomach ailments. 

2. That respondent’s preparation designated Goodier’s Antiseptic 
Solution will prevent offensive breath and that it is an adequate treat- 
ment for sore throat and colds and a remedy for dandruff. 

3. That respondent’s preparation, Goodier’s Syrup of White Pine 
Compound, is an effective treatment for all types of coughs, colds, 
irritated and inflamed throats, and that it has healing properties. 
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4. That respondent’s preparation designated Goodier’s Anti-Pain 
Liniment taken internally is an adequate treatment for colic, cramps, 
indigestion, and heartburn and that applied externally it will effec- 
tively relieve all painful conditions. | 

5. That respondent’s preparation designated Goodier’s Imported 
Russian Mineral Oil is a competent treatment for chronic con- 
stipation. 

6. That respondent’s preparation designated Goodier’s Medicated 
Ointment is an effective antiseptic and heals wounds and that it is 
an adequate treatment for head and chest colds and croup. 

7. That respondent’s preparation designated Maytane is a general 
tonic and that it exerts a beneficial effect upon the kidneys, liver, and 
digestive organs and that its use is effective in creating a healthy 
condition of the blood. 

8. That respondent’s preparation eRe Aspirin Tablets is a 
competent treatment for colds. 

9. That respondent’s preparation designated Solodine when taken 
internally is an efficient treatment for all forms of indigestion, colic, 
gas on stomach, heartburn, and cramps; that the inhaling of the 
preparation and massaging the back of the neck with it are an effec- 
tive treatment for head colds; that applied to the affected parts it is an 
effective cure for lumbago; and that it has sufficient antiseptic prop- 
erties to destroy germs and prevent infection when applied to open 
wounds or sores. 

10. That respondent’s preparation designated Goodier’s Liverettes, 
also known as Liver Actors and Goodier’s Little Pills, is an effective 
treatment for a torpid liver and will restore the liver to normal 
functioning. 

11. That respondent’s preparation designated Aunt Poody’s Corn 
Remedy, also known as Corno, will give instant relief to the pain of 
corns upon first application and will enable one to lift corn or callous. 
out with the fingers. 

12. That respondent’s preparation designated Goodier’s Diuretic 
Pills, also known as Kidney Pills, is a competent treatment for 
diseases or disorders of the kidneys. 

13. That respondent’s preparation designated Goodier’s Cod Liver 
Oil Tablets increases resistance to respiratory infections. 

14. That respondent’s preparation designated Goodier’s Laxative 
Bromide and Quinine Cold Tablets is an effective remedy for colds.. 

15. That respondent’s preparation designated Goodier’s Van-Nae- 
Herb Tea is effective in regulating the system and promoting proper 
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assimilation of food and in restoring and keeping a person’s proper 
weight and that it furnishes a safe way to lose excess flesh. 
16. That respondent’s preparation designated Goodier’s Laxative 


Chill Tonic, also known as Chono, is an effective remedy for malaria, 
chills, fever, la grippe, and colds and that it is a general tonic and 


makes the blood rich and healthy. 


17. That respondent’s preparation designated Goodier’s Purple 


_ Drops is an adequate preventative of, an effective treatment for, colds. 


18. That respondent’s preparation designated Goodier’s Family 


 Liniment is adequate treatment for sprains, toothache, all types of 


backache, and sore feet. 
19. That respondent’s preparation designated Femanol can be re- 
lied upon to correct conditions causing menstrual pains and ills and 


that it is a general tonic for women. 


20. That respondent’s preparation Feminine Charm Antiseptic 
Douche Powder when used as a douche destroys bacteria in less than 
3 minutes. 

21. That respondent’s preparation designated Goodier’s Pine-O- 
Mint Balm is an adequate treatment for colds and croup and that it 
will heal congested and inflamed throats and chests. 

22. That respondent’s preparation designated Pine-O-Mint Nose 
Drops destroys germs and bacteria which produce colds and is an 
efficient preventative for colds. 

23. That respondent’s preparation designated Goodier’s Pine-O- 
Mint Cough Syrup is an effective treatment for colds and that it 
will heal irritated and inflamed throats. 

24. That respondent’s preparation designated Goodier’s Compound 
with Sarsaparilla, also known as Sarco, is an effective treatment for 
constipation, indigestion, sluggish liver, inactive kidneys, and sour 
stomach and that it is a general tonic for the system. 

25. That respondent’s preparation designated Dolly Madison Night 
Cream penetrates and nourishes the pores, keeps the skin firm, and 
prevents wrinkles and blemishes of the skin. 

26. That respondent’s preparation designated Glad Foot Balm, 
also known as Acne Lotion, is a competent and effective treatment 
for athlete’s foot, acne, and all skin eruptions and irritations. 

27. That respondent’s preparation designated Goodier’s Mineral 
Water Crystals will rid the system of poisons and that it is an effec- 
tive treatment for sluggishness and sallow or muddy complexions. 

28. That respondent’s preparation designated Goodier’s White 
Liniment is a competent treatment for neuralgia, lumbago, toothache, 
spasms, stiff joints, and cramps. 
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29. That respondent’s preparation designated Universal Poultry 
Tonic and Insect Remover destroys both internal and external para- 
sites that infest poultry; that it constitutes a general poultry tonic; 
and that it is a competent remedy for cholera, roup, diarrhea, limber 
neck, dysentery, sorehead, and similar ailments of poultry. 

30. That respondent’s preparation designated Goodier’s Inhalant is 
an effective treatment for hay fever and sinusitis. 

31. That respondent’s preparation designated Goodier’s Mentho- 
lated Balm heals wounds and burns and that taken internally is an 
effective treatment for chest colds. 

32. That respondent’s preparation designated Velvet Smooth Hand 
Lotion will keep the skin of the hands young. 

33. That respondent’s preparations designated Goodier’s Almond 
Lotion and Goodier’s Kitchen Hand Lotion will replace the natural 
oils of the skin. 

34. That respondent’s preparation designated Goodier’s Bay Rum 
imparts new life to hair and constitutes an adequate treatment for 
pimples and skin blemishes. 

35. That respondent’s preparation designated Pompadore Hair 
Dressing will prevent dandruff and that it will penetrate the pores 
of the scalp, be absorbed by the hair follicles, and promote a healthy 
growth of hair. 

36. That respondent’s preparation designated Gray-Rid, also 
known as Universal Hair Color Restorer and Universal Hair Color 
Lotion, will restore the original color of the hair and eliminate dap- 
druff and that it contains no harmful ingredients. 

37. That respondent’s preparation designated Joan Cream of 
Youth will keep the skin smooth and young, penetrate the pores of the 
skin, give proper circulation, and prevent the skin from becoming 
sallow, dry, and wrinkled and keep the muscles firm and youthful. 

38. That respondent’s preparation designated Lilac After Shave 
Lotion will keep the skin smooth and prevent the tissues from sagging 
and becoming wrinkled. 

39. That respondent’s preparations designated White Gardenia 
Soap and Jean Marche Milk Cleansing Cream will keep the skin 
young. 

40. That respondent’s preparations designated Grin Shave Cream 
and Goodier’s Foot Friend possess healing properties and that the 


preparation Grin Shave Cream improves the cutting edge of a razor 
blade. 


j 
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41. That respondent’s preparation designated Lucille Grey Cleans- 


_ Ing Cream penetrates the pores, removes dirt imbedded in the pores of 
_ the skin, and is effective in preventing blackheads and large pores. 


42. That respondent’s preparation designated Lucille Grey Clay 


| Pack restores youth and vitality to the skin and keeps the skin young. 


43. That respondent’s preparation designated Lucille Grey Hand 


| Lotion keeps the hands young. 


44, That respondent’s preparation designated Lucille Grey Nourish- 


ing Cream, also known as Lucille Grey Blending Cream, nourishes the 
| skin, strengthens sagging muscles, eradicates wrinkles, lines, and 
| crow’s feet, imparts new life to the tissues, and keeps the skin firm and 


young. 

45. That respondent’s preparation designated Lucille Gray Astrin- 
gent Lotion, also known as Lucille Grey Finishing Lotion, keeps the 
skin firm and prevents enlarged pores. 

46. That respondent’s preparation designated Goodier’s Tissue 
Cream nourishes the tissues and removes wrinkles and lines from the 
skin. 

47. That respondent’s preparation designated Goodier’s Liquefying 
Cleansing Cream penetrates the pores and removes all dirt, dust, and 
oils from the pores. 

48. That respondent’s preparation designated Double-Whip Cleans- 
ing Cream keeps the skin firm and smooth. 

49. That respondent’s preparation designated Goodier’s Tasteless 
and Odorless Castor Oil is an effective treatment for colds. 

50. That respondent’s preparation designated Earache Drops stops 
pain in the ear due to any cause. 

51. That respondent’s preparation designated Pure Turpentine is 
a competent treatment for all burns and stops the pain immediately ; 
that inhaling said preparation constitutes an effective remedy for 
croup and lung and throat ailments; and that a few drops placed in a 
closet will drive moths away from all clothing in the closet. 

52. That respondent’s preparation designated F E Cascara Sagrada 
Aromatic makes an inactive liver function properly. 

53. That respondent’s preparation designated Goodier’s Epsom 
Salts when dissolved in the bath water will act as a reducing agent. 

54. That respondent’s preparation designated Veterinary Powder 
possesses healing properties and that it is a competent treatment for 
all wounds, cuts, and running sores of animals. 

55. That respondent’s preparation designated Ton-Ko-Lah is an 
effective tonic and aids nature in building up the hemoglobin in the 
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blood; that the use of said preparation restores vitality, energy, and 
pep and makes one healthy and fit; that the use of said preparation will 
relieve run-down, tired-out feeling, which is often due to lack of iron 
in the blood; and that when taken in accordance with directions will 
prevent anemia and provide sound sleep. 

56. That respondent’s preparation designated Pep Tablets, also 
known as Special Tablets Rx 1761 and as Aunt Poody’s Pep Tablets, is 
effective in restoring energy, pep, and vitality and that it will calm 
high-strung nerves and make one an absolutely new person. 

57. That respondent’s preparation designated You Darling Cream 
of Beauty feeds the pores, nourishes the skin, and keeps the skin young. 

Par. 4. The Commission finds that the foregoing representations are 
false, deceptive, and misleading and that said preparations do not 
have the therapeutic and other values attributed to them by the re- 
spondent in his various advertising. 

The preparation designated Goodier’s Milk of Magnesia is not an 
effective treatment for indigestion or for all simple stomach ailments. 

The preparation designated Goodier’s Antiseptic Solution is not a 
preventative for offensive breath. It is not an effective treatment for 
sore throat or colds and will not correct the underlying conditions 
which cause dandruff. 

The preparation designated Goodier’s Syrup of White Pine Com- 
pound is not an effective treatment for all types of coughs and colds. 
It has no value in the treatment of inflamed or severely irritated throats 
and has no healing properties. 

The preparation designated Goodier’s Anti-Pain Liniment is not an 
adequate treatment for colic, cramps, indigestion, or heartburn. When 
said preparation is applied externally it will not relieve all painful 
conditions. 

The preparation designated Goodier’s Imported Russian Mineral 
Oil is not a competent treatment for chronic constipation. . 

The preparation designated Goodier’s Medicated Ointment does not. 
heal wounds and does not constitute an adequate treatment for colds 
or croup. 

The preparation designated Maytane is not a tonic and its use is not 
effective in causing a healthy condition of the blood. Its use will be of 
no significant benefit to the kidneys, liver, or digestive tract. 

The preparation designated Aspirin Tablets is not a competent treat- 
inent for colds. 

The preparation designated Solodine is not a cure or preventative 
for any serious ailment and is not an efficient treatment, however 
used, for indigestion, colic, gas on stomach, heartburn, cramps, lum- 
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bago, or colds. It does not have sufficient antiseptic properties to 
prevent infection. 

The preparation designated Goodier’s Liverettes, Liver Actors, and 
Goodier’s Little Pills is not an effective treatment for a torpid liver.- 

The preparation designated Aunt Poody’s Corn Remedy and also 
designated Corno will not give instant relief to the pain of corns 
upon the first application and will not enable one to lift a corn or 
callous out with the fingers. 

The preparation designated as Goodier’s Diuretic Pills and as Kid- 
ney Pills is not a competent treatment for diseases or disorders of the 
kidneys. 

The preparation designated Goodier’s Cod Liver Oil Tablets does 
not provide increased resistance to respiratory infections. 

The preparation designated Goodier’s Laxative Bromide and 
Quinine Cold Tablets is not an effective remedy for colds. 

The preparation designated Goodier’s Van-Nae Herb Tea is not 
effective in regulating the system or promoting the proper assimila- 
tion of food or in restoring or keeping a person’s proper weight. 

The preparation designated as Goodier’s Laxative Chill Tonic and 
also as Chono is not a preventative of, nor an effective treatment for, 
malaria, chills, fever, la grippe, or colds. It is not a general tonic 
and has no significant effect on the blood. 

The preparation designated Goodier’s Purple Drops is not a pre- 
ventative of, nor an effective treatment for, colds. 

The preparation designated Goodier’s Family Liniment is not an 
adequate treatment for sprains, toothache, all types of backache, or all 
conditions causing sore feet. 

The preparation designated Femanol is not a general tonic for 
women and cannot be depended upon to correct conditions causing 
menstrual pains and ills. 

The preparation designated Feminine Charm Antiseptic Douche 
Powder under conditions of use is not an effective antiseptic and will 
not destroy a sufficient number of bacteria to be effective. 

The preparation designated Goodier’s Pine-O-Mint Balm is not 
an adequate treatment for colds or croup and it will not heal inflamed 
tissues or congested conditions of either the throat or chest. 

The preparation designated Pine-O-Mint Nose Drops does not 
under conditions of use destroy any significant number of germs and 
bacteria which may produce colds and does not prevent colds. 

The preparation designated Goodier’s Pine-O-Mint Cough Syrup 
is not an effective treatment for colds and will not heal severely ir- 
ritated or inflamed throat conditions. 
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The preparation designated as Goodier’s Compound with Sarsa- 
parilla and also as Sarco is not a general tonic and is not an effective 
treatment for constipation, indigestion, sluggish liver, inactive kid- 
-neys, or sour stomach. 

The preparation designated Dolly Madison Night Cream will not 
penetrate the pores and will not nourish the pores or the skin. Its 
use will not prevent wrinkles or blemishes of the skin, nor will it keep 
the skin firm. 

The preparation designated Glad Foot Balm and also designated 
Acne Lotion is not an adequate treatment for acne, athlete’s foot, skin 
eruptions, or irritations of the skin. ; 

The preparation designated Goodier’s Mineral Water Crystals will 
not rid the system of poisons and is not an effective treatment for cor- 
recting sluggishness or sallow or muddy complexions. 

The preparation designated Goodier’s White Liniment is not a com- 
petent treatment and will not afford relief for neuralgia, lumbago, 
toothache, spasms, stiff joints, or cramps. 

The preparation designated Universal Poultry Tonic and Insect 
Remover will not destroy internal or external parasites that infest 
poultry. It is not an effective tonic and is not a competent remedy for 
cholera, roup, diarrhea, limber neck, dysentery, sorehead, or any other 
similar ailments of poultry. 

The preparation designated Goodier’s Inhalant is not an adequate 
treatment for hay fever or for sinusitis. 

The preparation designated Goodier’s Mentholated Balm does not 
possess healing powers and is not a competent treatment for severe 
burns or cuts. Taken internally, it would provide no significant benefit 
for chest colds. 

The preparation designated Velvet Smooth Hand Lotion will not 
keep the skin of the hands young. 

Neither of the preparations designated Goodier’s Almond Lotion 
and Goodier’s Kitchen Hand Lotion will replace the natural oils of 
the skin. 

The preparation designated Goodier’s Bay Rum does not impart 
new life to the hair and is not an adequate treatment for pimples and 
skin blemishes. 

The preparation designated Pompadore Hair Dressing will not 
prevent dandruff. This preparation will not penetrate into the pores 
of the skin or be absorbed by the hair follicles or promote the growth 
of hair. 

The preparation designated Gray-Rid, also known as Universal Hair 
Color Restorer and Universal Hair Color Lotion, will not restore the 
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original color of the hair, nor will it eliminate dandruff. This prepara- 
tion is not absolutely safe for use, as it contains the ingredient lead ace- 
tate, which may be harmful. 

The preparation designated Joan Cream of Youth will not keep the 
skin smooth and young, penetrate the pores of the skin, give proper 
circulation, or prevent the skin from becoming sallow, dry, and 
wrinkled, nor will it keep the muscles firm and youthful. 

The preparation designated Lilac After Shave Lotion will not pre- 
vent the skin from sagging or becoming wrinkled. 
| Neither of the preparations designated White Gardenia Soap or 
__Jean Marche Milk Cleansing Cream will keep the skin young. 

Neither of the preparations designated Grin Shave Cream or 
Goodier’s Foot Friend possesses healing properties. The preparation 
Grin Shave Cream will not improve the cutting edge of a razor blade. 

The preparation designated Lucille Grey Cleansing Cream will not 
remove dirt imbedded in the pores of the skin or prevent blackheads 
or large pores. 

The preparation designated Lucille Grey Clay Pack does not restore 
youth and vitality to the skin or keep the Skin young. 

The preparation designated Lucille Grey Hand Lotion will not keep 
the hands young. 

The preparation designated as Lucille Grey Nourishing Cream and 
also as Lucille Grey Blending Cream does not impart new life to the 
tissues and will not keep the skin firm and young. It will not 
strengthen sagging muscles or eliminate wrinkles, lines, or crow’s-feet. 

The preparation designated Lucille Grey Astringent Lotion, also 
known as Lucille Grey Finishing Lotion, will not keep the skin firm or 
prevent enlarged pores. 

The preparation designated Goodier’s Tissue Cream will not remove 
wrinkles or lines from the skin and will not nourish tissues. 

The preparation designated Goodier’s Liquefying Cleansing Cream 
does not penetrate into the pores and will not remove all dirt, dust, and 
oil from the pores. 

The preparation designated Double-Whip Cleansing Cream will not 
keep the skin firm and smooth. 

The preparation designated Goodier’s Tasteless and Odorless Castor 
Oil is not an effective treatment for colds. 

There are certain painful ear conditions which cannot be relieved or 
corrected by the use of the preparation designated Earache Drops or 
any other ear drops. 

The preparation designated Pure Turpentine is not a competent or 
proper treatment for severe or extensive burns and when applied to 


1012 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44 FP. T. C. 


burns will not stop the pain immediately. The inhaling of said prep- 
aration does not constitute an effective remedy for croup or for lung 
or throat ailments. The placing of a few drops of turpentine in a 
clothes closet will not serve to drive away moths or kill moths already 
present in the clothing or closet. 

The preparation designated F E Cascara Sagrada Aromatic will not 
make an inactive liver function properly. 

The preparation designated Goodier’s Epson Salts will not act as a 
reducing agent when dissolved in the bath water. 

The preparation designated Veterinary Powder does not constitute 
a competent treatment for severe wounds of domestic animals or 
for deep extensive cuts or running sores. It will not have any 
significant effect in connection with the healing process. 

The preparation designated Ton-Ko-Lah is not an effective tonic 
and will have no significant value in aiding nature in building up the 
hemoglobin in the blood. Said preparation will not restore vitality, 
energy, or pep, nor will it make one healthy and fit or, under condi- 
tions of use, provide sufficient iron so as to prevent anemia. Its use 
will not provide sound sleep. 

The preparation designated as Pep Tablets and also as special 
Tablets Rx 1761 and Aunt Poody’s Pep Tablets will not restore energy, 
pep, or vitality. It will not calm high-strung nerves and possesses 
no properties that will make one a new person. 

The preparation designated You Darling Cream of Beauty does 
not feed the pores, nourish the skin, or keep the skin young. 

Par. 5. In addition to the claims hereinabove set forth, the respond- 
ent has also made certain false and misleading representations rela- 
tive to his business or professional status. In certain of his cir- 
culars he has used the name Doc Goodier, thereby representing that 
he is a Doctor of Medicine and that the various medicinal prepara- 
tions sold by him have been made and compounded by a Doctor of 
Medicine. In truth and in fact, respondent has no medical training 
and is not qualified under the laws of the State of Texas or any other 
State as a person entitled to practice medicine. 

Par. 6. The complaint charges that the use of the term “labora- 
tories” in respondent’s trade name is false and misleading, and the 
trial examiner, in his recommendation as to appropriate action, recom- 
mends that the respondent be prohibited from using the term “labora- 
tories” in his trade name. However, the Commission finds that there 
is substantial evidence in this record that the respondent does in fact 
manufacture and compound a substantial number of the medicinal 
and cosmetic preparations sold and distributed by him and that the 
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' respondent has conducted a certain amount of experimental study and 
_ tests in connection with the compounding and manufacture of these 
various preparations. To this extent, it is the opinion of the Com- 
| mission that the charges with reference to the use of the term “labora- 
| tories” as set-out in the complaint have not been sustained by the 
record. 

Par. 7. The complaint further charges that certain of respondent’s 
advertisements are false in that they fail to reveal that certain of 
_ respondent’s preparations may be potentially dangerous when taken as 
_ directed or when taken under conditions that are customary and usual. 
Having given consideration to the record and to the nature of the rem- 
edy to be applied, the Commission is of the opinion that under the cir- 
cumstances in this case and in view of the nature and extent of the 
testimony adduced in this proceeding, no warning as to potential dan- 
ger should be required in advertising of respondent’s various laxative 
preparations or respondent’s Pine-O-Mint Nose Drops, Solodine, 
Goodier’s Diuretic Pills, or Goodier’s White Liniment. 

Par. 8. One of the products involved in this proceeding is Goodier’s 
Laxative Bromide and Quinine Cold Tablets. Respondent has neither 
sold nor offered for sale this preparation or any similar preparation 
since 1943. It appears that respondent does not intend to sell or offer 
any such preparation in the future without a disclosure in any adver- 
tising with respect thereto of the effect of its use. In view of this 
situation the Commission finds that it is not necessary in the public 
interest to take affirmative action relative to this preparation at this 
time. An appropriate provision in regard thereto has been inserted in 
the order to cease and desist. 

Par. 9. The Commission further finds that the use of the trade name 
Liverettes, Kidney Pills, Chill Tonic, and Syrup of Figs and the use 
of the term “Tonic” in the trade name Femanol Tonic and the use 
of the term “Nourishing Cream” in the trade name Lucille Grey Nour- 
ishing Cream are false, deceptive, and misleading. The preparation 
Liverettes exercises no significant beneficial effect upon the liver. The 
preparation Kidney Pills is not effective in treating disordered condi- 
tions of the kidneys. The preparation Chill Tonic is not an effective 
treatment for chills and associated conditions. The fig content in 
respondent’s preparation Syrup of Figs has no therapeutic value, and 
the laxative properties thereof are due to ingredients other than figs. 
The preparation Femanol Tonic is not an effective tonic, and the prep- 
aration Lucille Grey Nourishing Cream does not nourish the skin. 

Par. 10. Paragraph 9 of the complaint contains in part a recitation 
of the possible injurious effects which might result from the use of 
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respondent’s preparation Pep Tablets. It is the opinion of the Com- 
mission that such recitation has not been properly pleaded so as to 
place at issue in this proceeding the potential injurious effects of this 
preparation and consequently must be disregarded by the Commission 
in making its findings as to the facts. , 

Par. 11. Respondent, by the distribution of his catalogs, circulars, 
and other advertising matter to agents and house-to-house canvassers 
who sell direct to the purchasing public, supplies to, and places in the 
hands of, such agents and house-to-house canvassers means and instru- 
mentalities designed to permit, and capable of permitting, such agents 
and house-to-house canvassers to mislead and deceive the ultimate pur- 
chasers as to the therapeutic value and effect of his said medicinal 
preparations and the results to be obtained from the use of his various 
cosmetics, 

Par. 12. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, disseminated and 
caused to be disseminated as hereinbefore described in connection with 
the offering for sale, sale, or distribution of said medicinal prepara- 
tions and cosmetics in commerce, has had, and now has, the capacity 
and tendency to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such state- 
ments and representations are true and into the purchase of sub- 
stantial quantities of such medicinal preparations and cosmetics be- 
cause of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of the respondent as herein found are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 

Commissioner Mason dissenting in part. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the respond- 
ent, testimony, and other evidence in support of and in opposition to 
the allegations of said complaint taken before a trial examiner of the 
Commission theretofore duly designated by it, report of the trial 
examiner upon the evidence and exceptions filed thereto, and briefs 
filed in support of the complaint and in opposition thereto; and the 
Commission having made its findings as to the facts and its conclusion 
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that the respondent has violated the provisions of the Federal Trade 
Commission Act: 

Itis ordered, That the respondent, E. J. Goodier, an individual trad- 
ing and doing business as Universal Laboratories and as Goodier Co., 
and his representatives, agents, and employees, directly or through any 
corporate or other device in connection with the offering for sale, sale, 
and distribution of his various medicinal and cosmetic preparations 
or any other preparations of substantially similar properties, whether 
sold under the same name or under any other name, do forthwith 
cease and desist from directly or indirectly: 

A. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce as 
“commerce” is defined in the Federal Trade Commission Act which 
advertisement represents, directly or by implication— 

1. That respondent’s preparation designated Goodier’s Milk of 
Magnesia is an effective treatment for indigestion or for all simple 
stomach ailments. 

2. That respondent’s preparation designated Goodier’s Antiseptic 
Solution will prevent offensive breath or that it is an effective treat- 
ment for sore throat or colds or that it will correct the underlying con- 
ditions which cause dandruff. 

3. That respondent’s preparation designated Goodier’s Syrup of 
White Pine Compound is an effective treatment for all types of coughs 
or colds or that it has any value in the treatment of inflamed or severely 
irritated throats or that it has any healing properties. 

4. That respondent’s preparation designated Goodier’s Anti-Pain 
Liniment when taken internally is an adequate treatment for colic, 
cramps, indigestion, or heartburn or that when applied externally will 
relieve all painful conditions. 

5. That respondent’s preparation designated Goodier’s Imported 
Russian Mineral Oil is a competent treatment for chronic constipation. 

6. That respondent’s preparation designated Goodier’s Medicated 
Ointment will heal wounds or that it constitutes an adequate treat- 
ment for colds or croup. 

7. That respondent’s preparation designated Maytane is a tonic 
or that its use will be effective in causing a healthy condition of the 
blood or that its use will be of any significant benefit to the kidneys, 
liver, or digestive organs. 

8. That respondent’s preparation designated Aspirin Tablets is a 
competent treatment for colds. 

9. That respondent’s preparation designated Solodine when taken 
internally is an efficient treatment for indigestion, colic, gas on stom- 
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ach, heartburn, or cramps or that the inhaling of the preparation and 
its use as a massage is an effective treatment for head colds or that its 
external application is an effective treatment for lumbago or that it 
has sufficient antiseptic properties to prevent infection. 

10. That respondent’s preparation designated Goodier’s Liverettes, 
also known as Liver Actors and as Goodier’s Little Pills, is an effec- 
tive treatment for a torpid liver. 

11. That respondent’s preparation designated Aunt Poody’s Corn 
Remedy, also known as Corno, will give instant relief to the pain of 
corns on first application or that it will enable one to lift a corn or 
callous out with the fingers. 

12. That respondent’s preparation designated Goodier’s Diuretic 
Pills, also known as Kidney Pills, is a competent treatment for diseases 
or disorders of the kidneys. 

13. That respondent’s preparation designated Goodier’s Cod Liver 
Oil Tablets increases the resistance to respiratory infections. 

14. That respondent’s preparation designated Goodier’s Laxative 
Bromide and Quinine Cold Tablets is an effective remedy for colds. 

15. That respondent’s preparation designated Goodier’s Van-Nae 
Herb Tea is effective in regulating the system or promoting the proper 
assimilation of food or in restoring a person’s proper weight. 

16. That respondent’s preparation designated Goodier’s Laxative 
Chill Tonic, also known as Chono, is an effective treatment for malaria, 
chills, fever, la grippe, or colds or that it is a general tonic or that it has 
any significant effect on the blood. 

17. That respondent’s preparation designated Goodier’s Purple 
Drops is a preventative of, or an effective treatment for, colds. 

18. That respondent’s preparation designated Goodier’s Family 
Liniment is an adequate treatment for sprains, toothache, all types of 
backache, or all conditions causing sore feet. 

19. That respondent’s preparation designated Femanol is a general 
tonic for women or that it can be depended upon to correct conditions 
causing menstrual pains and ills. 

20. That respondent’s preparation Feminine Charm Antiseptic 
Douche Powder is an effective antiseptic or that it will destroy a suffi- 
cient number of bacteria to be effective. 

21. That respondent’s preparation designated Goodier’s Pine-O- 
Mint Balm is an adequate treatment for colds or croup or that it will 
heal inflamed tissues or congested conditions of either the throat or 
chest. 
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22. That respondent’s preparation designated Pine-O-Mint Nose 
Drops will destroy any significant amount of germs and bacteria 
which may produce colds or that it will prevent colds. 

23. That respondent’s preparation designated Goodier’s Pine-O- 
Mint Cough Syrup is an effective treatment for colds or that it will 
heal severely irritated or inflamed throat conditions. 

24. That respondent’s preparation designated Goodier’s Compound 
with Sarsaparilla, also known as Sarco, is a general tonic or that it is 
an effective treatment for constipation, indigestion, sluggish liver, 
inactive kidneys, or sour stomach. 

25. That respondent’s preparation designated Dolly Madison Night 
Cream penetrates or nourishes the pores of the skin or that its use 
will prevent wrinkles or blemishes of the skin or keep the skin firm. 

26. That respondent’s preparation designated Glad Foot Balm, also 
known as Acne Lotion, is an adequate treatment for acne, athlete’s 
foot, skin eruptions, or irritations of the skin. 

27. That respondent’s preparation designated Goodier’s Mineral 
Water Crystals will rid the system of poisons and is an effective treat- 
ment for correcting sluggishness or sallow or muddy complexions. 

28. That respondent’s preparation designated Goodier’s White 
Liniment is a competent treatment or that it will afford relief for 
neuralgia, lumbago, toothache, spasms, stiff joints, or cramps. 

29. That respondent’s preparation designated Universal Poultry 
Tonic and Insect Remover will destroy internal or external parasites 
that infest poultry; that it is an effective tonic for poultry; of that 
it is a competent remedy for cholera, roup, diarrhea, limber neck, 
dysentery, sorehead, or any other similar ailment of poultry. 

30. That respondent’s preparation designated Goodier’s Inhalent 
is an effective treatment for hay fever or sinusitis. 

31. That respondent’s preparation designated Goodier’s Mentho- | 
lated Balm possesses healing powers or that it is a competent treat- 
ment for severe burns or cuts or that when used internally it will be 
of any significant benefit for chest colds. 

32. That respondent’s preparation designated Velvet Smooth Hand 
Lotion will keep the skin of the hands young. 

33. That respondent’s preparations designated Goodier’s AI- 
mond Lotion and Goodier’s Kitchen Hand Lotion will replace the 
natural oils of the skin. 

34. That respondent’s preparation designated Goodier’s Bay Rum 
imparts new life to the hair or constitutes an adequate treatment for 
pimples and skin blemishes. 
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35. That respondent’s preparation designated Pompadore Hair 
Dressiny will prevent dandruff or that it will penetrate the pores of 
the scalp or be absorbed by the hair follicles or that it will promote 
the growth of hair. 

36. That respondent’s preparation designated Gray-Rid, also known 
as Universal Hair Color Restorer and Universal Hair Color Lotion, 
will restore the original color of the hair or that it will eliminate 
dandruff or that said preparation contains no harmful ingredients. 

37. That respondent’s preparation designated Joan Cream of Youth 
will keep the skin smooth and young, penetrate the pores of the skin, 
give proper circulation, or prevent the skin from becoming sallow, 
dry, or wrinkled or that it will keep the muscles firm or youthful. 

38. That respondent’s preparation designated Lilac After Shave 
Lotion will keep the skin smooth or prevent the tissues from sagging 
or becoming wrinkled. 

39. That respondent’s preparations designated White Gardenia 
Soap and Jean Marche Milk Cleansing Cream will keep the skin 
young. 

40. That respondent’s preparations designated Grin Shave Cream 
and Goodier’s Foot Friend possess healing properties or that the prep- 
aration Grin Shave Cream improves the cutting edge of a razor blade. 

41. That respondent’s preparation designated Lucille Grey Cleans- 
ing Cream will remove dirt embedded in the pores of the skin or pre- 
vent blackheads or large pores. 

42. That respondent’s preparation designated Lucille Grey Clay 
Pack will restore youth and vitality to the skin or keep the skin young. 

43. That respondent’s preparation designated Lucille Grey Hand 
Lotion will keep the hands young. 

44, 'That respondent’s preparation designated Lucille Grey Nourish- 
ing Cream, also known as Lucille Grey Blending Cream, imparts new 
life to the tissues or will keep the skin firm and young or strengthen 
sagging muscles or eliminate wrinkles, lines, or crow’s feet. 

45. That respondent’s preparation designated Lucille Grey Astrin- 
gent Lotion, also known as Lucille Grey Finishing Lotion, keeps the 
skin firm and prevents enlarged pores. 

46. That respondent’s preparation designated Goodier’s Tissue 
Cream will remove wrinkles or lines from the skin or that it will 
nourish the tissues. 

47. That respondent’s preparation designated Goodier’s Liquefying 
Cleansing Cream penetrates into tle pores or that it will remove all 
dirt, dust, or oil from the pores. 
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48. That respondent’s preparation designated Double-Whip Cleans- 
ing Cream keeps the skin firm or smooth. 

49. That respondent’s preparation designated Goodier’s Tasteless 
and Odorless Castor Oil is an effective treatment for colds. 

50. That respondent’s preparation designated Earache Drops will 
relieve pain in the ear due to any cause. 

51. That respondent’s preparation designated Pure Turpentine is 
| a competent or proper treatment for severe or extensive burns or 
| that when applied to burns it will stop the pain immediately or that 
_ the inhaling of said preparation constitutes an effective remedy for 
 eroup or for lung or throat ailments or that its use in a clothes closet 
will serve to drive away moths or kill moths already present in the 
clothing or closet. 

52. That respondent’s preparation designated F E Cascara Sagrada 
Aromatic will make an inactive liver function properly. 

53. That respondent’s preparation designated Goodier’s Epsom 
Salts will act as a reducing agent when dissolved in the bath water. 

54, That respondent’s preparation designated Veterinary Powder 
constitutes a competent treatment for severe wounds of domestic 
animals or for deep or extensive cuts or running sores or that it will 
have any significant effect in connection with healing process. 

55. That respondent’s preparation designated Ton-Ko-Lah is an 
effective tonic or that it will have any significant value in aiding na- 
ture in building up the hemoglobin of the blood or that said prepara- 
tion will restore vitality, energy, or pep or make one healthy or fit 
or that when used as directed it will provide sufficient iron to prevent 
anemia or that its use will provide sound sleep. 

56. That respondent’s preparation designated Pep Tablets, also 
known as Special Tablet Rx 1761 and as Aunt Poody’s Pep Tablets, 
will restore energy, pep, or vitality or that it will calm high-strung 
nerves or possesses any properties that will make one a new person. 

57. That respondent’s preparation designated You Darling Cream 
of Beauty feeds the pores, nourishes the skin, or keeps the skin 
young. — : 

B. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to Hes 
directly or indirectly, the purchase in commerce as “commerce is de- 
fined in the Federal Trade Commission Act of respondent’s medicinal 
and cosmetic preparations, which advertisement contains any of the 
representations prohibited in paragraph A hereof and the subdivisions 


thereof. 


! 
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C. Using the term “Doc Goodier” or the term “Doctor” or any 
abbreviation or simulation thereof to designate or describe the 
respondent. 

D. Using the term “Liverettes” or any other term of similar import 
or meaning to designate or describe a preparation which exercises no 
significant beneficial effect upon the liver. 

E. Using the term “Kidney Pills” to designate or describe any prep- 
aration which is not effective in treating disordered conditions of the 
kidneys. 

F. Using the term “Chill Tonic” to designate or describe any prep- 
aration which is not an effective treatment for chills and associated 
conditions. 

G. Using the term “Syrup of Figs” to designate or describe a medi- 
cinal preparation the fig content of which has no therapeutic value and 
the laxative properties of which are due to ingredients other than figs. 

H. Using the term “Femanol Tonic” or the term “Tonic” to desig- 
nate or describe a preparation which is not an effective tonic. 

I. Using the term “Nourishing Cream” to designate or describe any 
cosmetic preparation. 

It is further ordered, That the charges of the complaint contained 
in paragraph 8 thereof with references to Goodier’s Laxative Bromide 
and Quinine Cold Tablets be dismissed without prejudice to the right 
of the Commission to reopen this proceeding or to institute other and 
further proceedings with respect to said product if respondent shall in 
the future sell or offer to sell the same. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 

Commissioner Mason dissenting in part. 


COMMISSIONER MASON DISSENTS IN PART 


Paragraph G of the order inhibits the use of the term “Syrup of 
Figs” to designate or describe a medicinal preparation. This inhibi- 
tion is based on the finding in paragraph 9 that the fig content in 
respondent’s preparation Syrup of Figs has no therapeutic value. 

In my opinion, the prohibition of the use of the name of an ingredi- 
ent on the ground that it, though present, has no therapeutic value is 
not required in this case. Such a prohibition should extend only to the 
use of the name in connection with therapeutic claims. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUB-SEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 4677. Complaint, Apr. 17, 1942 —Decision, June 8, 1948 


Where a corporation engaged in the manufacture of confectionery products, in- 
cluding principally candy bars sold in wrappers under the trade names 
Heavyweight Champ, Big Bonus, and Power House, and in the competitive 
interstate sale and distribution of said products, generally in 24- and 100- 
count packages, to confectionery jobbers and distributors of candy vending 
machines; é 

In selling large quantities of its said products to candy vending machine dis- 
tributors, who competed with each other in obtaining locations for their 
machines in such places as moving-picture theaters, restaurants, Dews stands, 
filling stations, garages, and industrial plants and in distributing said 
products, and who included the A company, owner of about 100,000 such 
machines, whereby in 1 year more than 200,000,000 candy bars (of which 
about 1,000,000 were made by said corporation) were sold— 

(a) Diseriminated in price between different purchasers by selling said prod- 
ucts, and particularly candy bars, at the same time at different prices to com- 
petitive vending machine distributors located in the same trade areas through 
such practices as sale of its Heavyweight Champ bars in 100-count packages 
to vending machine distributors at a delivered price of $2.50, while con- 
temporaneously selling the same products to similar customers in the same 
trade area at delivered prices of $2.40 and $2.25, and to said A company, 
at $2.03 (subject, in case of all, to 2 percent cash discount; and 

(b) Discriminated in price between different purchasers of its said products, 
including candy counter retailers, through such practice as selling its Heavy- 
weight Champ candy bars in 24-count packages at a delivered price of 64 
cents to jobbers supplying vending machine operators and other retailers in 
the same trade areas in which the lessees of the said A company operated 
their vending machines, and selling said bars to said A company in 100-count 
packages at a delivered price of $2.03 ; 

Effect of which discriminations in price might be to substantially lessen competi- 
tion in the line of commerce concerned, and to injure, destroy, and prevent 
competition between purchasers who received the benefit of said discrimina- 
tory prices and those to whom they were denied : 

Held, That aforesaid discriminations in price, under the circumstances set forth, 
eonstituted violation of subsection (a) of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. 


Ur. Austin H. Forkner for the Commission. 
Beach, Fathchild & Scofield, of Chicago, Ill., for respondent. 


1 Amended. 
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The Federal Trade Commission, having reason to believe that 
Walter H. Johnson Candy Company, a corporation, hereinafter more 
particularly designated and described as respondent, since June 19, 
1936, has violated and is now violating the provisions of Section 2 of 
an Act entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies and for other purposes,” approved October 
15, 1914, popularly known as the Clayton Act, as amended by Act 
approved June 19, 1936, known as the Robinson-Patman Anti-Dis- 
crimination Act (U.S. C., Title 15, Section 13 as amended), hereby 
issues its amended complaint stating its charges with respect thereto as 
follows: 

Paragraru 1. Respondent, Walter H. Johnson Candy Company, 
is a corporation organized and existing under and by virtue of the 
laws of the State of Illinois with its office and principal place of busi- 
ness located at 341 West Superior Street in the city of Chicago, in said 
State. 

Said respondent at all times hereinafter mentioned has been engaged 
in the business of manufacturing, selling, and distributing confec- 
tionery products, including principally candy bars sold in wrappers 
under the trade names, “Heavyweight Champ,” “Big Bonus,” and 
“Power House.” Said products are generally sold in 24-count pack- 
ages and 100-count packages. 

Par. 2. Respondent, in the course and conduct of its said business, 
sells its said confectionery products to confectionery jobbers and 
distributors of candy vending machines located in the various states 
of the United States and causes substantial quantities of said products, 
when sold, to be shipped and transported from its place of business in 
the State of Illinois across state lines to the respective purchasers 
thereof located in states other than the State of Illinois and in the 
District of Columbia. Said respondent sells and delivers substantial 
quantities of its said products to one of its customers, namely, Auto- 
matic Canteen Company of America, located in the city of Chicago, 
engaged in the business of leasing candy vending machines to various 
distributors, and the sale on a jobbing basis of various candy products 
to such distributors, which said products are intended to be, and are, 
thereafter distributed by said customer throughout the several states 
of the United States to the consuming public through candy vending 
machines leased by the said customer. In many instances respondent 
has delivered said confectionery products directly to agencies or dis- 
tributors and lessees of said Automatic Canteen Company of America 
located in various states of the United States. 
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Respondent, in the course and conduct of its said business since 
June 19, 1936, has been and now is engaged in competition with other 
persons, firms, and corporations who manufacture, sell, and distribute 
similar confectionery products to jobbers’-and owners and operators 
of candy vending machines located in the various States of the United 
States and the District of Columbia. 

Par. 8. Said respondent, in the course and conduct of its said busi- 
ness, sells large quantities of its confectionery products to persons, 
firms, and corporations engaged in the distribution of said products 
to the consuming public through the medium of candy-vending ma- 
chines located in such places as moving-picture theaters, restaurants, 
newsstands, filling stations, garages, and industrial plants. One such 
customer, the said Automatic Canteen Co. of America, owns approxi- 
mately 100,000 such automatic vending machines through which in 1 
year more than 200,000,000 candy bars were vended, of which number 
approximately 1,000,000 bars were manufactured by respondent. 
Candy vending machine distributors compete actively with each other 
in efforts to obtain locations for their machines and in the distribu- 
tion of the confectionery products sold them by the respondent and 
other manufacturers. 

Par. 4. Respondent, in the course and conduct of its said business 
since June 19, 1936, has discriminated in price between different pur- 
chasers of confectionery products by selling said products, particu- 
larly candy bars, of like grade, quality, and weight, at the same 
time at different prices to competitive candy vending machine dis- 
tributors located in the same trade areas. One or more of the pur- 
chases involved in such discrimination were in commerce, and 
such commodities were sold for use, consumption, or resale within the 
United States or the District of Columbia. For instance, respond- 
ent usually sold Heavyweight Champ candy bars in 100-count pack- 
ages to candy vending machine distributors in the same trade area 
at a delivered price of $2.50, 2 percent discount for cash. At the same 
time, respondent has sold such products to other similar customers in 
the same trade area at delivered prices of $2.40 and $2.25 with the 
same discount for cash, and to one such customer, the said Automatic 
Canteen Co. of America, respondent sold such products at a delivered 
price of $2.03 with the same discount for cash. 

Par. 5. In or near many of the places in which customers or lessees 
of customers of the respondent operate candy-vending machines dis- 
pensing confectionery products manufactured and sold by respondent 
as aforesaid are also located candy counters operated by retailers at 
which similar confectionery products sold by respondent through 
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candy jobbers as aforesaid, are sold to the consuming trade by com- 
petitors of the said candy vending machine operators. Respondent, 
in the course and conduct of its said business since June 19, 1936, at 
the same time it was selling confectionery products to candy vending 
machine distributors mentioned in paragraph 4 hereof, has discrimi- 
nated in price between different purchasers of said products by selling 
in the same trade areas confectionery products of like grade, quality, 
and weight at a higher delivered price to said jobbers supplying con- 
fectionery retailers and candy vending machine operators competitive 
with some of said candy vending machine operators, lessees of candy 
machine distributors. For instance, said respondent has sold Heavy- 
weight Champ candy bars in 24-count packages at a delivered price 
of 64 cents, 2 percent discount for cash, to jobbers supplying candy 
vending machine operators and other confectionery retailers located 
in the same trade areas as the lessees of the said Automatic Canteen Co. 
of America operated their vending machines and dispensed Heavy- 
weight Champ bars which were sold by respondent to the said Auto- 
matic Canteen Co. of America in 100-count packages at a delivered 
price of $2.03, 2 percent discount for cash. 

Par. 6. The effect of the said discriminations in price alleged in 
paragraphs 4 and 5 hereof has been and may be substantially to 
lessen competition or tend to create a monopoly in the line of com- 
merce in which said respondent is engaged as hereinbefore set forth in 
paragraph 1, and to injure or prevent competition between respondent 
and its said competitors and between certain of respondent’s customers 
who receive the benefit of such discriminations and their competitors. 

Said discriminations in price between different purchasers of com- 
modities of like grade and quality in interstate commerce in the man- 
ner and form hereinbefore set forth are in violation of the provisions 
of subsection (a) of seetion 2 of the said Clayton Act, as amended 
by the Robinson-Patman Act, more fully described in the preamble 
hereof. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
oles, and for other purposes,” approved October 15, 1914 (Clayton 
Act), as amended by an act of Congress approved June 19, 1936 (Rob- 
inson-Patman Act), and by virtue of the authority vested in the Fed- 
eral Trade Commission by the aforesaid act, the Federal Trade 
Commission on April 17, 1942, issued and subsequently served its 
amended complaint in this proceeding upon the respondent Walter 
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H. Johnson Candy Co., a corporation, charging it with violation of 
subsection (a) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. After the issuance of said amended complaint 
and the filing of respondent’s answer thereto, respondent on motion 
withdrew said answer and filed a substitute answer admitting all of 
the material allegations of fact set forth in said complaint and waiv- 
ing all intervening procedure and further hearings as to said facts. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the said amended complaint and substitute 
answer filed by the respondent, and the Commission, having duly 
considered the matter and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Walter H. Johnson Candy Co., is a cor- 
poration organized and existing under and by virture of the laws 
of the State of Illinois with its office and principal place of business 
located at 341 West Superior Street, in the city of Chicago, in said 
State. 

Said respondent at all times herein mentioned has been engaged 
in the business of manufacturing, selling, and distributing confec- 
tionery products, including principally candy bars sold in wrappers 
under the trade names Heavyweight Champ, Big Bonus, and Power 
House. Said products are generally sold in 24- and 100-count 
packages. 

Par. 2. Respondent, in the course and conduct of its business, sells 
its said confectionery products to confectionery jobbers and distrib- 
utors of candy-vending machines located in the various States of the 
United States and causes substantial quantities of said products, when 
sold, to be shipped and transported from its place of business in the 
State of Illinois across State lines to the respective purchasers thereof 
located in States other than the State of Illinois and in the District 
of Columbia. Said respondent sells and delivers substantial quan- 
tities of its said products to one of its customers; namely, Automatic 
Canteen Co. of America, located in the city of Chicago, engaged in 
the business of leasing candy-vending machines to various distrib- 
utors, and the sale on a jobbing basis of various candy products to 
such distributors, which said products are intended to be, and are, 
thereafter distributed by said customer throughout the several States 
of the United States to the consuming public through candy-vending 
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machines leased by the said customer. In many instances respondent 
has delivered said confectionery products directly to agencies or dis- 
tributors and lessees of said Automatic Canteen Co. of America located 
in various States of the United States. 

Respondent, in the course and conduct of its said business since June 
19, 1936, has been and now is engaged in competition with other per- 
sons, firms and corporations who manufacture, sell and distribute simi- 
lar confectionery products to jobbers and owners and operators of 
candy vending machines located in the various States of the United 
States and the District of Columbia. 

Par. 8. Said respondent, in the course and conduct of its said busi- 
ness, sells large quantities of its confectionery products to persons, 
firms and corporations engaged in the distribution of said products to 
the consuming public through the medium of candy vending machines 
located in such places as moving-picture theaters, restaurants, news- 
stands, filling stations, garages, and industrial plants. One such cus- 
tomer, the said Automatic Canteen Co. of America, owns approxi- 
mately 10,000 such automatic vending machines through which in 1 
year more than 200,000,000 candy bars were vended, of which number 
approximately 1,000,000 bars were manufactured by respondent. 
Candy vending machine distributors compete actively with each other 
in efforts to obtain locations for their machines and in the distribution 
of the confectionery products sold them by the respondent and other 
manufacturers. 

Par. 4. Respondent, in the course and conduct of its said business 
since June 19, 1936, has discriminated in price between different pur- 
chasers of confectionery products by selling said products, particularly 
candy bars, of like grade, quality, and weight, at the same time at 
different prices to competitive candy vending machine distributors 
located in the same trade areas. One or more of the purchases involved 
in such discriminations were in commerce, and such commodities were 
sold for use, consumption, or resale within the United States or the 
District of Columbia. For instance, respondent usually sold Heavy- 
weight Champ candy bars in 100-count packages to candy vending 
machine distributors in the same trade area at a delivered price of $2.50 
2 percent discount for cash. At the same time, respondent has sold 
such products to other similar customers in the same trade area at de- 
livered prices of $2.40 and $2.25 with the same discount for cash, and 
to one such customer, the said Automatic Canteen Co. of America, re- 
spondent sold such products at a delivered price of $2.03 with the same 
discount for cash. 
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Par. 5. In or near many of the places in which customers or lessees 
of customers of the respondent operate candy vending machines dis- 
pensing confectionery products manufactured and sold by respondent 
as aforesaid are also located candy counters operated by retailers at 
which similar confectionery products sold by respondent through 
candy jobbers as aforesaid, are sold to the consuming trade by competi- 
tors of said candy vending machine operators. Respondent, in the 
course and conduct of its said business since June 19, 1936, at the same 
time it was selling confectionery products to candy vending machine 
distributors mentioned in paragraph 4 hereof, has discriminated in 
price between different purchasers of said products by selling in the 
same trade areas confectionery products of like grade, quality, and 
weight at a higher delivered price to said jobbers supplying confec- 
tionery retailers and candy vending machine operators competitive 
with some of said candy vending machine operators, lessees of candy 
machine distributors. For instance, said respondent has sold Heavy- 
weight Champ candy bars in 24-count packages at a delivered price of 
64 cents, 2 percent discount for cash, to jobbers supplying candy vend- 
ing machine operators and other confectionery retailers located in the 
same trade areas as the lessees of the said Automatic Canteen Co. of 
America operated their vending machines and dispensed Heavyweight 
Champ bars which were.sold by respondent to the said Automatic Can- 
teen Co. of America in 100-count packages at a delivered price of $2.03, 
2 percent discount for cash. 

Par. 6. The Commission finds that the effect of the discriminations 
in price described herein may be substantially to lessen competition in 
the line of commerce in which the purchaser receiving the benefit of 
said discriminatory price is engaged, and to injure, destroy, and pre- 
vent competition between those purchasers receiving the benefit of said 
discriminatory prices and those to whom they are denied. 


CONCLUSION 


The aforesaid discriminations in price by the respondent, as herein 
found, constitute violation of subsection (a) of section 2 of an act of 
Congress entitled “An act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” approved Octo- 
ber 15, 1914 (Clayton Act), as amended by an act of Congress ap- 
proved June 19, 1936 (Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission and the sub- 
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stitute answer of the respondent, in which answer respondent admits 
all material allegations of fact set forth in said complaint and waives 
all intervening procedure and further hearings as to said facts; and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of subsection 
(a) of section 2 of an act of Congress entitled “An act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (Clayton Act), as 
amended by an act of Congress approved June 19, 1936 (Robinson- 
Patman Act) : 

It is ordered, That the respondent, Walter H. Johnson Candy Co., 
a corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device. in the sale of candy 
bars or other candy products, in commerce, as “commerce” is defined in 
the aforesaid Clayton Act, do forthwith cease and desist from dis- 
criminating, directly or indirectly, in the price of such products of 
like grade and quality as among purchasers when the differences in 
price are not justified by differences in the cost of manufacture, sale, 
or delivery, resulting from the differing methods or quantities in 
which said products are sold or delivered : 

1. By selling such products to some vending-machine operators at 
prices differing from the prices charged other vending-machine op- 
erators who in fact compete in the sale and distribution of such prod- 
ucts in the same trade areas. 

2. By selling such products to some vending-machine distributors 
at prices differing from the prices charged jobbers whose customers 
compete with the lessees of said vending-machine distributors in the 
same trade areas. 

It is further ordered, That the respondent, Walter H. Johnson 
Candy Co., a corporation, shali, within 60 days after service upon it 
of this order, file with the Commission a report in writing setting 


forth in detail the manner and form in which it has complied with this 
order. 
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PURE CARBONIC, INC., AIR REDUCTION CO., INC., LIQUID 
CARBONIC CORP., MATHIESON ALKALI WORKS, INC., 
AND MICHIGAN ALKALI CoO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SUB- 
SEC. (a) OF SEC. 2 OF AN ACT APPROVED OCT. 15, 1914, AS AMENDED BY AN 
ACT APPROVED JUNE 19, 1936 


Docket 5143. Complaint, Mar. 17, 1945 ’'—Decision, June 17, 1948 


Where four corporations, namely, (1), P, engaged in the purchase and competitive 
interstate sale and distribution of (a) liquid carbon dioxide or gas, at whole- 
sale and at retail, sold, mostly without delivery charge, in loaned, 20- or 50- 
pound, high pressure steel cylinders, to soft drink manufacturers, drug stores, 
and retail purveyors of carbonated beverages throughout the United States 
(and since 1933 the largest such producer and distributor therein) ; and of 
(0) solid carbon dioxide, or dry ice, sold in wholesale and retail quantities 
primarily to ice cream and frozen food manufacturers and others, engaged in 
the production and distribution of perishable foods; (2), L, the only other 
company in the carbon dioxide business, with Nation-wide distribution facili- 
ties for both cylinder gas and dry ice; (3), M, engaged in the production of 
gas and dry ice as byproducts of other chemical preparations, and in the 
sale of its entire output of gas to P, and of its dry ice to six concerns including 
P and L, and in the sale for an 8-year period prior thereto of its entire output 
other than gas through an exclusive agent who acted with its knowledge and 
acquiescence in acts set-out as those of said M during period involved ; makers, 
since 1939, of about 73 percent of the total United States production of car- 
bonie gas, and responsible, since 1933, for three-fourths to four-fifths of the 
annual sales of dry ice therein; and (4), A, owner of all the stock of P; in 
competition with one another and with others except as below set forth— 

Pursuant to agreement, understanding, conspiracy, and planned common course of 
action, over a period of nearly 15 years, created in themselves a substantial 
degree of monopoly and control of the manufacture, sale, and distribution of 
both liquid and solid carbon dioxide by the concurrent execution of the acts, 
practices, and policies below set out, the success of each of which was almost 
wholly dependent upon the success of the others, and could have been success- 
fully carried out only through the cooperation of all; and, 

Where said P (or A) and L, as a part of said program and undertaking, etc.— 

(1) Purchased outright, and in some instances, by agreement divided among 
themselves, the assets, business equipment, productive capacity, and distribu- 
tion facilities of about 31 competitors engaged in the sale and distribution of 
dry ice and gas; and, in the case of a portion of such purchases, made it a 
condition that the officers or owners of the competing firms concerned would 
not thereafter engage in the production, sale, or distribution of said products 
for a specified length of time in a designated area; 


1 Amended. 
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(2) Supplemented the degree of control of production thus established through 
the purchase, under contract or agreement, of a substantial portion, or all, of 
the output of some 30 firms engaged in the manufacture of said products ; 
thereby obtaining their requirements, or a fixed minimum quantity approxi- 
mately equal thereto, in certain plants or areas; 

(3) Provided in a number of said purchase contracts or agreements that the 
sellers would not sell to competitors of themselves, the purchasers, solid 
carbon dioxide, or the liquid, for the purpose of manufacturing the solid 
therefrom ; 

(4) Having established in themselves the power to control and regulate prices 
through the acquisition and maintenance of such a substantial degree of 
control by the purchase of the business and output of competing firms, made 
free and active use of their price-fixing powers, as shown by the high degree 
of price uniformity which prevailed on dry ice and gas over a period of 5 
years despite the price differences existing between uniformly classified pur- 
chasers of different quantities of said products, and as clearly demonstrated 
by the action of P and L in simultaneously lowering their prices on dry ice 
until a local competitor was eliminated, and thereafter simultaneously in- 
creasing them; and in the case of the latter two, by their action, in the 
submission of numerous bids for the sale of dry ice to various Federal, 
State, and municipal agencies, of generally following the practice of quoting 
the prices shown by their respective price schedules in effect at the time 
and place for the submission of bids, or for delivery ; and 

Where said L and M, prior to 1941— 

(5) In order to protect their higher prices for gas and their investment in 
cylinders, refused to sell dry ice to users of converters, whereby said less 
expensive product is converted into the higher pricead gas and made available 
for carbonation in the same manner as the cylinder product; and 

Where P, beneficiary of a power to regulate and control sales of dry ice to con- 
verter users as a result of said refusal of L and M— 

(6) Exercised said power by also refusing to sell dry ice to converter users who 
did not lease converters from it, or by imposing conditions which made the 
prices of said product only slightly lower than those at which it sold gas, 
and above those charged to refrigeration customers for the former; and 

Where said P and BL, since 1941, in leasing converters under contract— 

(7) Required their respective customers to maintain for their inspection accurate 
records of the quantity and prices of dry ice used therein, whereby they were 
able to restrict their customers to the exclusive use of dry ice sold by them 
or, failing to do so, were kept informed as to the sources, quantity, and 
prices of dry ice purchased from competitors, and were thereby afforded 
invaluable assistance in maintaining their own prices and sales policies; 
and # 

Where said corporations, following the action of P in strengthening its already 
dominant position by purchasing the entire gas output of M, and thereby 
preventing any other distributor from selling said gas to consumers— 

(8) Refrained from competing with each other in the sale and distribution to 
consumers of the dry-ice output of M, through operation of a series of con- 
tracts entered into between M and P and between M and L whereby certain 
specified areas of the United States, not already reserved to the exclusive 
use of M’s four other customers, were allocated to the exclusive use of 
P and L, respectively; and 
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Where said corporations, none of which in 1932 held any patents or patent 


(9) 


applications governing the production of dry ice; aS a result of negotiations 
entered into in 1934 with two independent firms who had licensed L and M 
under separate groups of patents, followed by (a) the acquisition by A, 
through one of its subsidiaries, of one of said patent holding firms; (b) sale 
of its stock to P, L, and M equally; (c) formation by the other independent 
firm and firm owned by corporations here concerned, as aforesaid, of a 
third, to hold all patents; (d) receipt by said new firm of exclusive licenses 
from both the others, so that it then held all known patents, patent rights, 
and patent applications for the production of said product; and (3) the 
granting by the latter—with a board of five directors, of whom M, L, and P 
each selected one—of sublicenses under all its patents and patent applications 
to each of said three companies for a consideration of $2 per ton of all dry 
ice produced, while imposing an additional $5,000 fee for any other prospec- 
tive licensee— 

Acquired, through a series of understandings as hereinabove indicated, con- 
trol of all known patents covering the production of dry ice and imposed 
such burdensome conditions for licensees thereunder that for a period of 
nearly 5 years no other manufacturer obtained a license; and thereby 
hindered or prevented competitive manufacture of said product; and 


Where P, A, and L, pursuant to a planned common course of action, understand- 


(b) 


ing, combination, or conspiracy— 

Cut prices of solid or liquid carbon dioxide to customers of competitors in 
certain areas below the prices charged the same class of customers in com- 
parable areas; 


Capacity, tendency, and effect of which combination and conspiracy, and acts 


and practices performed in connection therewith had been and were— 

(1) To restrain and suppress competition in the sale and distribution 
of both liquid and solid carbon dioxide in, among and between the several 
States; 

(2) To acquire for corporations concerned, by purchase, and in some in- 
stances divide among themselves, the assets, productive capacity, and dis- 
tribution facilities of competitors ; 

(83) To control the manufacture, sale, and distribution of carbon dioxide 
by their agreement to purchase the entire output of independent manufac- 
turers or their requirements in certain plants or areas on condition that said 
manufacturers do not sell to competitors liquid carbon dioxide or solid 
carbon dioxide for conversion into the liquid product ; 

(4) To deprive both private and governmental purchasers of liquid and 
solid carbon dioxide of the benefits of competition in price among them; 

(5) To prevent sales of solid carbon dioxide to owners or lessees of 
converters or liquifiers for conversion into liquid carbon dioxide ; 

(6) To prevent the sale of solid carbon dioxide to bottlers of carbonated 
beverages or others who convert it into liquid carbon dioxide, except at 
higher prices than are charged customers who use it for refrigeration or in- 
dustrial purposes ; 

(7) To allocate or reserve specified areas within the United States to 
their exclusive use in the sale and distribution of solid and liquid carbon 
dioxide ; 

(8) To control through joint ownership of patent rights and patent ap- 
plications the manufacture, sale and distribution of solid carbon dioxide, 
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and to charge or threaten to charge exorbitant license and royalty fees for 
the use of said patents ; 

(9) To eliminate local competition, on the part of the said A, P, and L, by 
simultaneously cutting the price of liquid and solid carbon dioxide to cus- 
tomers of competitors in certain areas below those charged to the same 
class of customers in comparable areas where there is less competition ; and 

(10) To maintain and promote otherwise the purpose of their combination 
and conspiracy, and to hinder, lessen, and restrain competition in the pur- 
chase, sale, and distribution of said liquid and solid carbon dioxide: 

Held, That such acts and practices were all to the prejudice of the public and 
of said concerns’ competitors, and constituted unfair methods of competi- 
tion in commerce. 


In said proceeding, in which the Commission, pursuant to count I of the amended 
complaint, made findings of fact and set-out its conclusion with respect to the 
alleged violation of section 5, charged therein; and in which approved stipu- 
lations entered into between respective counsel provided that count II of 
said complaint—which charged violation of subsection 2 (a) of the Clayton 
Act, aS amended by the Robinson-Patman Act, be withdrawn without preju- 
dice to the right of the Commission to institute a further proceeding against 
each respondent at any time thereafter with respect to alleged violations of 
said act: No findings, in compliance with said provisions, were made pursuant 
to said charges. 


Before Mr. John W. Norwood, trial examiner. 

Mr. Everett F. Haycraft and Mr. Lewis F. Depro for the Com- 
mission. 

Shearman & Sterling & Wright, of New York City, for Pure Car- 
bonic, Inc., and Air Reduction Co., Inc. 

Satterlee, Warfield & Stephens, of New York City, for Liquid Car- 
bonic Corp. 

Mr. kichard H. Love, Mr. J. Robert Carey, Mr. Michael F. Keogh, 
Mr, Leo N. McGuire, and Mr. H. Webster Stull, of Washington, D. C., 
for Mathieson Alkali Works, Inc. 


Lewis & Watkins, of Detroit, Mich., for Michigan Alkali Works, 
Tne. 


AMENDED CoMPLAINT ! 


COUNT I 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 


+The Commission on July 18, 1946, issued an order dismissing amend i 
f : ; , ed complaint as to 
Mathieson Alkali Works, Inc., as follows: ‘ 

This matter coming on to be heard by the Commission upon the motion of counsel 
for respondent, Mathieson Alkali Works, Inc., to dismiss the amended complaint herein, 
and the Commission having duly considered the matter and being now fully advised in 
the premises ; 

qt is ordered, That the amended complaint herein be, and the same hereby is, dis- 
missed as to respondent Mathieson Alkali Works, Inc., without prejudice to the right 
of the Commission to institute further proceedings in the matter. 
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Trade Commission, having reason to believe that Pure Carbonic, Inc., 
Air Reduction Co., Inc., Liquid Carbonic Corporation, Mathieson 
Alkali Works, Inc., and Michigan Alkali Co., hereinafter referred to 
as respondents, have violated the provisions of section 5 of the said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
amended complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent Air Reduction Co., Inc., is a corporation 
organized under the laws of the State of New York in 1914 and is 
engaged, through subsidiary corporations, in the manufacture, among 
other products, of liquid carbon dioxide and solid carbon dioxide or 
dry ice, and in the sale of said products to soft-drink manufacturers 
and soda fountains and to ice cream manufacturers and purveyors of 
perishable foods for use in preserving and transporting ice cream and 
other perishable products. 

In 1935 respondent Air Reduction Co., Inc., acquired control of 
respondent Pure Carbonic, Inc., and bas since operated said corpora- 
tion as a subsidiary. 

Par. 2. Respondent, Pure Carbonic, Inc., is a Delaware corpora- 
tion, organized in September 1929, and is engaged in the manufac- 
ture, purchase, sale, and distribution of liquid carbon dioxide and 
solid carbon dioxide or dry ice. Since organization said respondent 
has acquired the assets of the following corporations engaged in the 
manufacture, sale, and distribution of either liquid carbon dioxide 
or solid carbon dioxide: Dri Ice, Inc., Carbonic Gas, Inc., of Cin- 
cinnati, Cincinnati, Ohio; Carbonic Gas, Inc. (Michigan), Detroit, 
Mich.; Natural Carbonic Gas Co. and Natural Carbonic Ice Co., 
Newark, N. J.; Carbo-Frost, Inc., Brooklyn, N. Y.; American Dryice 
Corp., New York, N. Y.; Nu-Ice Co., Los Angeles, Calif.; Crystal 
Carbonic Laboratory Crystal Carbonic Laboratory, Inc., Atlanta, 
Ga.; Alabama Carbon Dioxide Ice, Inc., Alabaster, Ala.; New York 
Carbonic Co. (Herman Hegt, Proprietor), New York, N. Y.; Braun- 
stein Bros. Carbonic Sales Corp., New York, N. Y.; Harry H. Purvis 
and Charles L. Gulick, Brooklyn, N. Y. 

Said respondent has since 1935 operated manufacturing plants 
owned either by it or its parent corporation, respondent, Air Reduc- 
tion Co., Inc., or other subsidiary corporations located in numerous 
cities in several States at which it operates equipment for the manu- 
facture of solid carbon dioxide or for the conversion of solid carbon 
dioxide into liquid carbon dioxide, sometimes referred to as liquid 
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carbonic gas. Some of these manufacturing plants were formerly 
operated by the corporations whose assets were acquired by either the 
respondent, Air Reduction Co., Inc., or respondent, Pure Carbonic, 
Inc., and are located in the following places: Alabaster, Ala.; Berke- 
ley, Calif.; Birmingham, Ala. (discontinued May 1939) ; Charlotte, 
N. C.; Chicago, Ill.; Dallas, Tex.; Deepwater, N. J.; Jacksonville, 
Fla.; Memphis, Tenn.; Buffalo, N. Y.; Cincinnati, Ohio; Everett, 
Mass.; Harrisburg, Pa.; Indianapolis, Ind.; Kansas City, Mo.; Louis- 
ville, Ky.; Milwaukee, Wis.; Minneapolis, Minn.; Newark, N. J.; New 
Orleans, La.; St. Louis, Mo.; and Wilkes-Barre, Pa. 

Respondent, Pure Carbonic, Inc., also purchases solid carbon diox- 
ide or liquid carbon dioxide under agreement or contract from the 
following manufacturers: American Distilling Co., San Francisco, 
Calif. ; California Carbonic Co., Los Angeles, Calif.; Carbide & Carbon 
Chemical Corp., New York, N. Y.; Carbo Chemical Co., Salt Lake 
City, Utah; Commercial Solvents Co., New York, N. Y,.; Gas Ice Corp., 
Portland, Oreg.; Michigan Alleali Co., Wyandotte, Mich.; Pennsyl- 
vania Alcohol Corp., Philadelphia, Pa.; U. S. Industrial Chemicals, 
Inc., New York, N. Y. 

Said respondent, Pure Carbonic, Inc., sells liquid carbon dioxide in 
high-pressure steel cylinders of either 20- or 50-pound capacity, loaned 
to the customer for that purpose at both wholesale and retail to soft- 
drink manufacturers, drug stores, and other retail purveyors of soft 
drinks located throughout the several States of the United States, such 
sales being made f. o. b. respondent’s warehouse, customer paying 
freight on full cylinders but respondent paying return freight on 
empty cylinders. 

Said respondent also sells solid carbon dioxide or dry ice in whole- 
sale and retail quantities to ice-cream manufacturers, frosted food 
manufacturers, and other corporations, partnerships, and individuals 
engaged in the manufacturing and distributing of perishable foods 
as well as to retail stores engaged in purveying perishable foods at 
retail. Said solid carbon dioxide is distributed in cakes measuring 
approximately 10 by 10 by 10 inches, weighing approximately 50 
pounds and wrapped in paper. Many bottlers as well as large retail 
distributors of soft drinks and other beverages maintain and operate 
equipment in their establishments known as converters which convert 
or liquefy solid carbon dioxide on the premises. For many years the 
American Dry Ice Corp., prior to the time its assets and business were 
purchased by respondents Pure Carbonic, Inc., and Air Reduction, Co., 
Inc., manufactured and sold converters {o soft-drink bottlers and other 
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beverage bottlers and distributors, and sold to the owners thereof solid 
carbon dioxide for use therein. Respondent, Pure Carbonic, Inc., 


_ after it began to operate the business formerly conducted by American 


Dry Ice Corp., continued to sell solid carbon dioxide to any owner of 
a converter which conformed to specifications of the unfired pressure 
vessel code of the American Society of Mechanical Engineers except 


in those instances wherein it follows the policy of selling solid carbon 


dioxide for use in converters on what is known as the full-service basis. 

Said respondent, Pure Carbonic, Inc., in the course and conduct of 
its said business, for more than 3 years last past has been and now is 
engaged in interstate commerce inasmuch as it ships, either by private 
truck or common carrier, liquid and solid carbon dioxide from various 
places of manufacture and distribution located throughout the several 
States to purchasers thereof located in States other than place of man- 
ufacture and shipment and there has been and now is a constant re- 
curring course of commerce in said products between and among the 
several States of the United States. 

Par. 3. Respondent, Liquid Carbonic Corp., is a Delaware corpora- 
tion organized in 1926 to acquire the assets and business of Liquid Car- 
bonic Co., an Illinois corporation organized in 1888. Since 1926 said 
respondent has acquired the business of numerous manufacturers of 
liquid and solid carbon dioxide, including the Bauer Carbonic Co., St. 
Louis, Mo.; General Carbonic Co., Buffalo, N. Y.; Keystone Carbonic 
Gas Co., Philadelphia, Pa.; Bishop & Babcock Co., Cleveland, Ohio; 
Saxet Carbonic Co., Houston, Tex.; National Carbonic Co., San An- 
tonio, Tex.; Washington-Liquid Gas Co., Inc., Seattle, Wash., and J. 
E. Crosbie, Inc., Tulsa, Okla. In 1931 said respondent, Liquid Car- 
bonic Corp., began the manufacture and sale of solid carbon dioxide 
or dry ice, and in 1938 it began the manufacture and sale of ice-cream 
cabinets for use in preserving ice cream and other perishable food 
products by the use of solid carbon dioxide or dry ice. 

For more than 1 year last past, respondent, Liquid Carbonic Corp. 
has maintained and operated factories and other equipment for the 
production of liquid and solid carbon dioxide in numerous places 
throughout the several States of the United States, including the fol- 
lowing: Albany, N. Y.; Atlanta, Ga.; Boston, Mass.; Buffalo, N. Y.; 
Chicago, Ill.; Cincinnati, Ohio; Cleveland, Ohio; Dallas, Tex.; Den- 
ver, Colo.; Detroit, Mich.; Houston, Tex.; Indianapolis, Ind.; Jack- 
sonville, Fla.; Kansas City, Mo.; Los Angeles, Calif.; Memphis, 
Tenn.; Minneapolis, Minn.; New Orleans, La.; New York, N. Y.; 
Norfolk, Va.; Peoria, Ill.; Philadelphia, Pa.; Pittsburgh, Pa.; San 
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Antonio, Tex. ; San Francisco, Calif.; Seattle, Wash. ; St. Louis, Mo.; 
St. Paul, Minn. 

Respondent, Liquid Carbonic Corp., during and since the year 
1940 has purchased liquid or solid carbon dioxide under agreement 
or contract from the following organizations: J. E. Crosbie, Inc., 
Tulsa, Okla.; Speas Manufacturing Co., Kansas City, Mo.; Crystal 
Carbonic Laboratory, Atlanta, Ga.; Michigan Alkali Co., Wyandotte, 
Mich.; Ideal Dri Ice Manufacturing Co., Ada, Okla.; Carbo Chemical 
Co., Salt Lake City, Utah; Witt Ice & Gas Co., Los Angeles, Calif. ; 
Pacific Silicate Co., Ltd., San Francisco, Calif.; Washington Liquid 
Gas Co., Inc., Seattle, Wash.; Commercial Solvents Corp., San Fran- 
cisco, Calif.; Pure Carbonic, Inc., New York, N. Y. Said respondent, 
Liquid Carbonic Corp., in the course and conduct of its said business 
for more than 3 years last past has been and now is engaged in inter- 
state commerce, inasmuch as it ships or causes to be shipped, either 
by private truck or common carrier, liquid and solid carbon dioxide 
from its various places of manufacture and distribution herein men- 
tioned located throughout the several States to the purchasers thereof 
located in States other than place of manufacture and shipment, 
and there has been and now is a constant recurring course of com- 
merce in said products between and among the several States of the 
United States. 

Par. 4. Respondent, Michigan Alkali Co., is a corporation organ- 
ized under the laws of the State of Michigan with its principal office 
and place of business located in the city of Wyandotte, State of Mich- 
igan, and for more than 8 years last past has been and now is engaged 
in the manufacture, purchase, sale, and distribution of liquid carbon 
dioxide and solid carbon dioxide or dry ice to wholesale distribu- 
tors of said products located in States other than the State of Mich- 
igan. Said respondent causes said products, when sold, to be shipped 
from its plant in Michigan to the purchasers thereof located in States 
other than the State of Michigan. Prior to October 1939, said re- 
spondent Michigan Alkali Co. sold liquid and solid carbon dioxide 
to its customers located in the States of New York and New Jersey 
through a distributor, Irving H. Taylor, located in the city of Phil- 
adelphia, State of Pennsylvania, in the States of Delaware and 
Pennsylvania through the Merchants’ Chemical Co., a Pennsylvania 
corporation; and in the New England States through other distribu- 
tors who sold at retail to distributors and at wholesale to jobbers who 
purchase in less than carload lots. 


} 
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Par. 5. Respondent, Mathieson Alkali Works, Inc., is a corporation 
organized under the laws of the State of Virginia, with its principal 
oflice and place of business located at 60 East Forty-second Street, 
New York, N. Y. It is engaged in the manufacture of numerous 
chemical products and byproducts including, among others, liquid 
and solid carbon dioxide, at its manufacturing plant located at Salt- 
ville, Va., and in the sale and distribution of said products for more 
than 3 years last past to consumers thereof located in States other 
than the State of Virginia. It causes said products, when sold, to be 
transported from its manufacturing plant in the State of Virginia 
to the purchasers thereof located in the States of Alabama, Arkansas, 
Florida, Georgia, Louisiana, Mississippi, North Carolina, South Caro- 
lina, Tennessee, Maryland, and in the District of Columbia. 

Par. 6. Said respondents occupy a dominant position in the sale 
and distribution of solid and liquid carbon dioxide for commercial 
use, the aggregate sales of said respondents being more than 90 per- 
cent of the total sale of solid and liquid carbon dioxide for commercial 
use in the United States. Said respondents were, at divers times 
prior to January 1, 1933, either directly or through distributing 
agents, in substantial competition one with another, or with their 
predecessors, in the sale and distribution of solid and liquid carbon 
dioxide in commerce between and among the various States of the 
United States and, but for the unlawful agreements, understandings, 
combinations and conspiracies hereinafter set forth, respondents 
would be now in substantial competition. 

Par. 7. On or about January 1, 1933, and thereafter from time to 
time, respondents entered into and carried out various planned or 
agreed common courses of action, understandings, agreements, com- 
binations, and conspiracies for the purpose and with the effect of 
suppressing and eliminating competition in price and otherwise 
among and between themselves, and of monopolizing for themselves 
the production, sale, and distribution of liquid and solid carbon 
dioxide for commercial uses. Pursuant to and in order to effectuate 
and carry out said purposes and objectives, the respondents, from 
time to time, have cooperatively and concertedly performed one or 
more of the following acts and things: 

1. Fixed and maintained the prices at which they would sell solid 
and liquid carbon dioxide to wholesale and retail customers and also 
the charges for performing various services in connection with the 
sale and delivery thereof. 

9. Refrained from competing in price with each other in submitting 
bids on requirements of solid and liquid carbon dioxide and in selling 
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said products to Federal, State, and municipal departments or 
agencies. 

3. Refrained from selling solid carbon dioxide to bottlers of bev- 
erages or owners of converters or liquefiers who used converters or 
liquefiers other than those sold, leased, maintained, or approved by 
said respondents. 

4, Refrained from selling solid carbon dioxide to bottlers of bever- 
ages or other owners or lessees of converters or liquefiers who con- 
verted the said solid carbon dioxide into liquid carbon dioxide for 
carbonating beverages. 

5. Discriminated in price in the sale of solid carbon dioxide to 
bottlers of beverages and other owners or lessees of converters or lique- 
fiers who converted said solid carbon dioxide into liquid carbon diox- 
ide for carbonating beverages, by charging said customers more than 
they charged their customers who used the said solid carbon dioxide 
for refrigeration or other industrial purposes. 

6. Discriminated in price in the sale of solid carbon dioxide to 
wholesale and retail customers by charging the customers who convert 
said solid carbon dioxide into liquid carbon dioxide in or by means 
of converters or liquefiers not sold, leased, maintained, or approved 
by said respondents, more than they charged the customers who uti- 
lize converters or liquefiers sold, leased, maintained, or approved by 
said respondents. 

7. Refrained from competing in certain territories in the sale of 
carbon dioxide; for example, respondent, Michigan Alkali Co., since 
on or about October 1, 1939, pursuant to agreement with respondent, 
Pure Carbonic, Inc., discontinued sale and distribution of solid carbon 
dioxide through distributors other than respondent, Pure Carbonic, 
Inc., to consumers located in the New England States and portions of 
the States of New York and Pennsylvania, and thereafter restricted 
its sales in said territory to the said Pure Carbonic, Inc. 

8. Caused the organization and obtained control of a patent holding 
corporation to acquire, own, and control certain important process 
patents covering the manufacture of solid carbon dioxide; and directly 
or through the said patent holding corporation hindered and prevented 
competing manufacturers of solid carbon dioxide from entering or 
continuing in the manufacture and sale of said product by— 

(a) Threatening the manufacturers of machinery and equipment 
used in the manufacture of solid carbon dioxide, with patent infringe- 
ment suits not in good faith, but for the purpose or with the effect of 
harassing or intimidating said manufacturers who sold or attempted 
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to sell their machinery and equipment to manufacturers of carbon 
dioxide; 

(0) Charging or threatening to charge competing manufacturers of 
solid carbon dioxide exorbitant license and royalty fees for use of said 
patents unless said manufacturers would sell all or a substantial por- 
tion of their output to said respondents or one or more of them; and 
threatening said competing manufacturers with patent infringement 
suits not in good faith, thereby causing said competing manufacturers 
to either refrain from engaging in the manufacture of said carbon 
dioxide or to sell their plants and equipment or output to the said 
respondents or one or more of them. 

9. Adopted and pursued the policy of cutting prices of liquid and 
solid carbon dioxide to wholesale and retail customers of competitors 
in certain areas below prices charged in other areas where there is less 
competition, for the purpose and with the effect of taking business 
away from said competitors and driving said competitors out of busi- 
ness in certain market areas. 

10. Adopted and pursued the policy of harrassing, hindering, and 
interfering with jobbers and wholesalers of solid carbon dioxide in 
the sale of said product to bottlers and others who converted the same 
into liquid carbon dioxide for carbonating beverages, by divers means 
and methods, including the purchase of plant and equipment or output 
of manufacturers supplying such jobbers and wholesalers, cutting 
prices on liquid gas to the customers of said wholesalers and retailers 
below the prices usually charged such customers, and by operating 
“bogus” independent jobbers and wholesalers in the sale of liquid 
carbonic gas to such customers at extremely low prices. 

11. Adopted and pursued the policy of threatening bottlers of bev- 
erages and other owners or lessees of converters or liquefiers used to 
convert solid carbon dioxide to liquid carbon dioxide for carbonating 
beverages with patent infringement suits not in good faith but for the 
purpose of harassing or intimidating said consumers of solid carbon 
dioxide to discontinue the use of converters or liquefiers and to pur- 
chase liquid carbon dioxide from respondents. 

12. Adopted and pursued the policy of entering into and carrying 
out long-term agreements of one year or more with independent man- 
ufacturers of carbonic gas in solid and liquid form wherein it is pro- 
vided that said manufacturers, respectively, will not sell to competi- 
tors of respondents, respectively, solid carbon dioxide or liquid carbon 
dioxide for the purpose of manufacturing solid carbon dioxide, and 
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whereby the respondents, respectively, agreed to purchase from the 
said manufacturers, respectively, either their respective requirements 
in certain plants or a fixed minimum quantity approximately equal to 
said requirements. 

13. Engaged in other unfair, coercive, and oppressive practices for 
the purpose or with the effect of suppressing competition or restrain- 
ing trade in the sale or distribution of solid or liquid carbon dioxide. 

Par. 8. The acts and practices of said respondents, as herein alleged, 
are all to the prejudice of the public and have a tendency to and have 
actually hindered and prevented price competition between and among 
respondents in the sale of solid and liquid carbon dioxide in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act; have placed in respondents power to control and enhance 
prices of said products; have from time to time increased the prices 
of said products paid by some of the purchasers thereof; have caused 
a shortage and a scarcity in the quantity of solid and liquid carbon 
dioxide produced in the United States and have tended to create in 
the respondents a monopoly in the sale of solid and liquid carbon diox- 
ide in such commerce; have unreasonably restricted competition in 
such commerce in said products and constitute unfair methods of com- 
petition in commerce within the intent and meaning of section 5 of 
the Federal Trade Commission Act. 


COUNT II 


The Federal Trade Commission, having reason to believe that Pure 
Carbonic, Inc., Air Reduction Co., Inc., Liquid Carbonic Corp., Math- 
ieson Alkali Works, Inc., and Michigan Alkali Co., corporations, here- 
inafter called respondents, have violated and are now violating the 
provisions of section 2 of the act of Congress entitled “An act to sup- 
plement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by the Robinson-Patman Act, approved June 19 
1936 (U.S. C. title 15, sec. 18), hereby issues its amended dia ceive 
stating its charges with respect thereto as follows: 

ParacrapH 1. For its charges under this paragraph of this count 
said Commission relies upon the matters and things set-out in para- 
graph 1 of count I of this amended complaint to the same extent and 
as though the allegations of said paragraph 1 of said count I were set- 
out in full herein, and said paragraph 1 of said count I is incorpo- 


rated herein by reference and made a part of the allegations of this 
count. 
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| Par. 2. For its charges under this paragraph of this count said Com- 
mission relies upon the matters and things set-out in paragraph 2 of 
_ count I of this amended complaint to the same extent and as though 
the allegations of said paragraph 2 of said count I were set-out in full 
_ herein, and said paragraph 2 of said count I is incorporated herein by 
_ reference and made a part of the allegations of this count. 
_ Par. 3. For its charges under this paragraph of this count said Com- 
| mission relies upon the matters and things set-out in paragraph 3 of 
| count I of this amended complaint to the same extent and as though the 
allegations of said paragraph 3 of said count I were set-out in full 
_ herein, and said paragraph 3 of said count I is incorporated herein by 
_ reference and madea part of the allegations of this count. 

Par. 4. For its charges under this paragraph of this count said Com- 
_ mission relies upon the matters and things set-out in paragraph 4 of 
- count I of this amended complaint to the same extent and as though the 
- allegations of said paragraph 4 of said count I were set-out in full 
herein, and said paragraph 4 of said count I is incorporated herein by 
reference and made a part of the allegations of this count. 

Par. 5. For its charges under this paragraph of this count said Com- 
mission relies upon the matters and things set-out in paragraph 5 of 
count I of this amended complaint to the same extent and as though the 
allegations of said paragraph 5 of said count I were set-out in full 
herein, and said paragraph 5 of said count I is incorporated herein by 
reference and made a part of the allegations of this count. 

Par. 6. In the course of their said respective businesses described in 
paragraphs 1 to 5, both inclusive, of count I of this amended complaint, 
said respondents have been for more than 3 years last past and are now 
discriminating in price between different purchasers buying liquid and 
solid carbon dioxide for resale or consumption, by selling their said 
products to some of their customers at lower prices than they sell said 
products of like grade and quality to others of their customers, many 
of which customers are competitively engaged one with another in the 
resale of said products within the United States. The said respond- 
ents during said period of time have engaged in one or more of the 
following discriminatory practices and methods of determining the 
prices at which they sell their said products to their said customers : 

1. In the sale of solid carbon dioxide respondents charge customers 
who convert said solid carbon dioxide into liquid carbon dioxide for 
carbonating beverages, substantially more than they charge customers 
who use the said solid carbon dioxide for refrigeration purposes or who 
convert said solid carbon dioxide into liquid carbon dioxide for other 


industrial purposes. 
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- 1. In the sale of solid carbon dioxide respondents charge customers 
who convert solid carbon dioxide into liquid carbon dioxide for 
beverage purposes in or by means of converters or liquefiers which 
are not sold, leased, maintained, or approved by said respondents, 
substantially more than they charged customers who utilize converters 
or liquefiers sold, leased, maintained, or approved by said respondents. 

2. Respondents classify their customers according to the quantity 
purchased over a given period of time, usually 1 year, and sell to the 
customers purchasing the larger quantities at varying discriminatory 
prices, the most favored customers being sold at discriminatory prices 
ranging respectively from approximately 20 percent to as high as 
60 percent less than the highest price charged any customer in the 
same location. 

3. Respondents arbitrarily charge some customers substantially less 
than others in the same or different trade territory for the purpose 
and with the effect of taking business away from competitors and 
driving said competitors out of business in certain trade territories. 

Par. 7. Said respondents occupy a dominant position in the sale and 
distribution of liquid and solid carbon dioxide for commercial uses, the 
aggregate sales of respondents, Pure Carbonic, Inc., and Liquid Car- 
bonic Corp., being more than 50 percent of the total sales of liquid and 
solid carbon dioxide for commercial uses in the United States. Said 
respondents have been and now are in substantial competition with 
other small manufacturers and distributors of liquid and solid carbon 
dioxide located throughout the several States of the United States. 

Par. 8. The effect or the said discriminations in price hereinbefore 
mentioned has been or may be substantially to lessen competition in 
the line of commerce in which said respondents are engaged and to 
injure, destroy, and prevent competition between the respondents and 
their competitors, and to injure, destroy and prevent competition be- 
tween the customers of said respondents in the sale or resale and distri- 
bution of liquid and solid carbon dioxide and has been and may be 
to tend to create a monopoly in said line of commerce in the various 
trade areas of the United States in which the said respondents and 
their competitors are engaged in the sale and distribution of said 
products. 

Par. 9. The foregoing acts and practices of respondents are in vio- 
lation of subsection 2 (a) of section 1, of the said act of Congress ap- 
proved June 19, 1936, entitled “An act to amend Section 2 of an act 
entitled ‘An act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,’ approved October 
15, 1914, as amended (U.S. C. title 15, sec. 13), and for other purposes.” 
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Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and to an act of Congress entitled, “An act to supplement existing 
laws against unlawful restraints, and for other purposes,” approved 
October 15, 1914 (Clayton Act), as amended by an act of Congress 
approved June 19, 1936 (Robinson-Patman Act), and by virtue of 
the authority vested in the Federal Trade Commission by each of said 
acts, the Federal Trade Commission on March 17, 1945, issued and 
subsequently served its amended complaint in this proceeding upon 
the respondents named in the caption hereof, charging them in count 
I thereof with the use of unfair methods of competition in commerce 
in violation of the provisions of the Federal Trade Commission Act, 
and in count IT thereof with violating the provisions of subsection (a) 
of section 2 of the Clayton Act as amended by the Robinson-Patman 
Act. After the issuance of said complaint and the filing of respond- 
ents’ answers thereto, testimony, and other evidence in support of and 
in opposition to the allegations of said complaint were introduced 
before a trial examiner of the Commission theretofore duly designated 
by it. Before the termination of the introduction of said testimony 
and other evidence, W. T. Kelley, chief counsel for the Commission, 
and counsel for the respondents, Pure Carbonic, Inc., Air Reduction 
Co., Inc., The Liquid Carbonic Co., and Michigan Alkali Co. entered 
into stipulations of facts which were accepted and approved by, and 
filed with, the Commission. Each of these stipulations provided that 
count II of the amended complaint be withdrawn as to these re- 
spondents without prejudice to the right of the Commission to insti- 
tute a further proceeding against each of them at any time thereafter 
with respect to alleged violations of the Robinson-Patman Act. Said 
stipulations provided that the statement of facts therein might be 
made a part of the record herein and might be taken as the facts in 
this proceeding in lieu of testimony and other evidence in support 
of, and in opposition to, count I of the complaint. They further 
provided that the Commission might proceed upon the pleadings and 
such statements of fact to make its findings as to the facts (including 
inferences which might be drawn from the stipulated facts) and its 
conclusion based thereon and enter its order disposing of this 
proceeding. 

Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint, the answers thereto, stipu- 
lations of facts, and recommended decision of the trial examiner (no 
briefs having been filed and no oral argument having been requested) ; 
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and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Mathieson Alkali Works, Inc., a cor- 
poration, organized under the laws of the State of Virginia, with its 
office and principal place of business located at 60 East Forty-second 
Street, New York, N. Y., on July 11, 1946, moved to dismiss the 
amended complaint, and on July 18, 1946, the motion was granted 
without prejudice, in view of which no finding will be made with 
respect thereto. 

Par. 2. Respondent, Air Reduction Co., Inc. (sometimes herein- 
after referred to as Air), is a corporation organized under the laws 
of the State of New York in 1915. Since on or about July 30, 1936, 
it has owned all the capital stock of the respondent Pure Carbonic, 
Inc., and through such stock ownership has controlled and directed the 
acts, practices, and policies of this respondent. From January 1, 
1933, Air owned and controlled a company known as Pure Carbonic 
Co. of America, which was dissolved in 1936 and certain of its assets 
acquired by respondent Pure Carbonic, Inc. 

Par. 3. Respondent, Pure Carbonic, Inc. (sometimes hereinafter 
referred to as Pure), is a corporation organized in 1929 under the 
laws of the State of Delaware. It is engaged in the manufacture, 
purchase, sale, and distribution of liquid and solid carbon dioxide, 
commonly known and hereinafter referred to as gas and dry ice, 
respectively. 

Par. 4. Respondent, The Liquid Carbonic Corp. (sometimes here- 
inafter referred to as Liquid), is a corporation organized in 1926 
under the laws of the State of Delaware as a successor to Liquid Car- 
bonic Co., an Illinois corporation organized in 1888. Said respondent 
is engaged, among other things, in the manufacture, purchase, sale, 
and distribution of gas and dry ice. 

Par. 5. (a) Respondent, Michigan Alkali Co. (sometimes herein- 
after referred to as Michigan), is a corporation organized under the 
laws of the State of Michigan in 1890, with its office and principal 
place of business located at Wyandotte, Mich. In December 1942 it 
was consolidated with the J. B. Ford Co., an affiliate, and its name 
changed to Wyandotte Chemicals Corp. Since December 1942 the 
business of the respondent, Michigan, has been carried on under the 
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designation Michigan Alkali Division of Wyandotte Chemicals Corp. 
| Since January 1, 1933, and for several years prior thereto, it has been 

engaged in the production and sale of gas and dry ice, which are by- 

products of its other chemical manufacturing operations. It has 
| never engaged generally in the distribution of gas but has sold its 
_ entire output to the respondent, Pure, with Pure furnishing empty 
cylinders at Michigan’s plant in Wyandotte to be filled by the latter 
and shipped on orders from respondent Pure. 

(6) From about 1932 to January 1, 1940, respondent, Michigan, sold 
its products, except gas, under an agreement with Irving H. Taylor 
as exclusive sales agent for Michigan’s entire output, including dry 
ice. The said Irving H. Taylor was entitled under the agreement 
with respondent, Michigan, in carrying on the business as an exclu- 
sive sales agent, to use the name Michigan Alkali Co. as a trade name. 
From June 1932 until November 1939, Irving H. Taylor, trading 
as Michigan Alkali Co. in New York City and Philadelphia, distrib- 
uted dry ice produced by respondent Michigan. The prices Taylor 
paid Michigan for such dry ice were those received by Taylor from 
his customers, less selling expenses and a guaranteed profit. The said 
Taylor also distributed a part of Michigan’s dry ice in Philadelphia 
using the name Merchants Chemical Co. On November 1, 1939, Tay- 
lor discontinued the distribution of Michigan’s dry ice in the New 
York and Philadelphia areas, and respondent Pure took over such 
distribution under contract with Michigan. The sales-agency ar- 
rangement with Taylor and his right to use the name Michigan Alkali 
Co. were terminated as of January 1, 1940. Taylor organized in or 
about 1987, and from time to time thereafter, a number of corpora- 
tions known as Merchant Chemical companies, one each being organ- 
ized in the States of Illinois, Wisconsin, Minnesota, Missouri, Ohio, 
Pennsylvania, and New York. These various Merchants Chemical 
companies were at all times controlled by the said Irving H. Taylor. 
The products of the respondent Michigan were sold by him as exclu- 
sive sales agent for respondent Michigan to the several Merchants 
Chemical companies in the due course of business and were resold by 
the several Merchants Chemical companies to their own trade. 

(c) The things stated herein as having been done by Irving H. 
Taylor, trading as Michigan Alkali Co., were done by him with the 
knowledge and acquiescence of respondent Michigan or one or more 
of its executives or officers and are herein considered the acts of the 
respondent Michigan. 

(d) Since October 31, 1939, the only regular customer of respond- 
ent, Michigan, for dry ice have been respondents, Pure and Liquid; 
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E. & F. King & Co., Boston; Dean Chemicals, Inc., Detroit; Mer- 
chants Chemical Co., Chicago; and Merchants Chemical Co., Mil- 
waukee. All sales by respondent, Michigan, since that date have been 
in carload lots f. 0. b. Wyandotte, Mich. 

Par. 6. (a) Respondents, Pure and Liquid, and respondent, Mich- 
igan, through its exclusive sales agent, respondent, Pure, have, since 
about January 1, 1933, and prior thereto, sold gas in high-pressure 
steel cylinders of either 20- or 50-pound capacity, loaned to customers, 
for the purpose of confining and transporting the contents. Said re- 
spondents sell gas at both wholesale and retail to soft-drink manufac- 
turers, drug stores, and retail purveyors of carbonated beverages 
located throughout several States of the United States. The great 
majority of cylinder gas sold by said respondents is transported by 
truck free of any delivery charges. In free-delivery zones, if a cus- 
tomer picks up cylinders at respondents’ warehouses he is granted no 
reduction in price. Outside of the free-delivery zones in most cases 
said respondents sell and ship gas in cylinders, with the customer 
paying the freight on full cylinders and respondents paying the return 
freight on empty cylinders. In other instances outside the free- — 
delivery zones, said respondents sell gas in cylinders on which the 
customer pays freight both ways. 

(6) Respondents, Pure and Liquid, and respondent, Michigan, 
through its sales agents, including respondents, Pure and Liquid, sell 
and distribute dry ice in wholesale and retail quantities primarily to 
ice-cream and frozen-food manufacturers and to others engaged in 
the production and disvribution of perishable foods. Such dry ice is 
distributed in 50-pound packages, and the majority of it so sold is 
delivered by respondents’ trucks, free of any transportation charge, 
to the customer’s premises in the free-delivery zones. In such areas, 
said respondents do not allow any reduction in price to customers who 
pick up ice at respondents’ plants or warehouses. Sales outside the 
free-delivery zones are made by all respondents f. o. b. their respective 
plants or warehouses, 

Par. 7. Each of the respondents, Air, Pure, Liquid, and Michigan, 
in the course and conduct of its said business, for more than 15 years 
last past has been, and is now, engaged in interstate commerce, inas- 
much as each ships or causes to be shipped, either by private truck 
or common carrier, gas and dry ice from various points of manufac- 
ture and distribution located throughout the several States to the 
points of location of purchasers thereof located in States other than 
the State of manufacture and shipment; and there has been, and now 
is, a constant, recurring course of commerce in said products between 
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-and among the several States of the United States. Each of these 
respondents is in competition with the other and with other producers 
and distributors of dry ice and gas to the extent that such competition 
has not been lessened or restrained by the acts and practices herein 
described. 

Par. 8. (a) Respondent, Pure, or respondent, Air, has acquired, 
either directly or indirectly, the assets of the following companies, 
which formerly engaged in the manufacture and/or distribution of 
gas or dry ice: The American Dry Ice Corp.; Nu-Ice Co.; Carbo- 
Frost, Inc.; Crystal Carbonic Laboratory; Crystal Carbonic Labora- 
tory, Inc.; Carbonic Gas, Inc., Cincinnati, Ohio; Carbonic Gas, Inc., 
Detroit, Mich.; Natural Carbonic Gas Co.; Natural Carbonic Ice Co.; 
Alabama Carbon Dioxide Ice, Inc.; New York Carbonic Co.; Braun- 
stein Bros.; and Carbonic Sales Corp. Former owners and officials 
of Carbo-Frost, Inc., agreed to withdraw from the dry-ice business 
on the date of its purchase. Since August 1926 respondent, Liquid, 
has acquired, directly or indirectly, the assets and business of the 
following manufacturers and/or distributors of gas or dry ice: 
The Bauer Carbonic Co.; Kentucky Carbonic Co.; General Carbonic 
Co.; Tennessee Carbonic Co., Inc.; Keystone Carbonic Gas Co.; West- 
ern Carbonic Gas Co.; The Bishop and Babcock Manufacturing Co., 
and The Bishop and Babcock Sales Co.; Zero Ice Corp.; Carbonic Gas 
& Service Corp.; Western Carbonic Co., and Western Carbonic & 
Chemical Co.; Saxet Carbonic Co.; National Carbonic Co.; Washing- 
ton Liquid Gas Co., Inc.; J. E. Crosbie, Inc.; Merchants Chemical 
Co. (Kansas City and Tulsa area) ; Pacific Silicate Co., Ltd.; and 
certain assets, a Los Angeles plant, and all equipment of the Dry Ice 
Corp. of America. Owners or former officials of the Zero Ice Corp., 

.Saxet Carbonic Co., National Carbonic Co., J. E. Crosbie, Inc., and 
Washington Liquid Gas Co., Inc., agreed to refrain from the manu- 
facture, distribution, and sale of dry ice or gas for certain specified 
periods within designated areas. 

(6) Respondents, Pure and Liquid, have each operated plants for 
the conversion of gas into dry ice in the following cities: Atlanta, 
Ga.; Cambridge, Mass.; Chicago, Ill. ; Cincinnati and Cleveland, Ohio; 
Jacksonville, Fla.; Kansas City and St. Louis, Mo.; Minneapolis, 
Minn.; and New Orleans, La. Additionally, Liquid operates such 

‘plants in Denver, Colo.; Seattle, Wash.; Memphis, Tenn.; and Pitts- 
burgh, Pa.; while Pure also operates plants in Des Moines, Iowa; 
Albany and Buffalo, N. Y.; Charlotte, N. C.; Wilkes-Barre and Harris- 
burg, Pa.; Indianapolis, Ind.; Miami, Fla.; Louisville, Ky.; Mil- 
waukee, Wis.; and Newark, N. J. Liquid also operates 14 additional 
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gas plants, located in various cities throughout the United States, 
while Pure operates additional gas plants in 7 cities. Dry-ice plants 
are operated by Pure at Deep Water, N. J.; Berkeley, Calif.; and 
Alabaster, Ala., and by Liquid at Los Angeles, Calif.; Albany and 
Long Island City. N. Y.; and Philadelphia, Pa. 

(c) Respondent, Pure, purchases and has purchased dry ice or 
gas under agreement or contract from the following producers: 
American Distilling Co., San Francisco; Calif. Carbonic Co., Los 
Angeles; Carbide & Chemical Corp., Niagara Falls; Carbo Chemical 
Co., Salt Lake City; Commercial Solvents Co., New York; Gas-Ice 
Corp., Portland; Michigan Alkali Co., Wyandotte; Pennsylvania Al- 
cohol Corp., Philadelphia; U. S. Industrial Chemicals, New York; 
Delancey Chemical Corp., Philadelphia; and respondent, The Liquid 
Carbonic Corp. The Pennsylvania Alcohol Corp., American Dis- 
tilling Co., Gas-Ice Corp., and Carbide and Chemicals Co. agreed to 
refrain from selling carbon dioxide to others. Respondent, Liquid, 
purchases or has purchased gas or dry ice from the following manu- 
facturers: Michigan Alkali Co., Wyandotte; Pure Carbonic, Inc., 
New York; Mathieson Alkali Works, Saltville, Va.; Ideal Dri-Ice 
Manufacturing Co., Ada, Okla.; Parker-Browne Co., Fort Worth; 
Witt Ice & Gas Co., Los Angeles; Nu-Ice Co., Los Angeles; National 
Dri Ice Corp., Los Angeles; Carbon Dioxide & Chemical Co., Price, 
Utah; Carbo Chemical Co., Salt Lake City; Gas-Ice Corp., Seattle; 
J. E. Crosbie, Inc., Tulsa; Speas Manufacturing Co., Kansas City; 
Crystal Carbonic Laboratory, Atlanta; Pacific Silicate Co., Ltd., San 
Francisco; Washington Liquid Gas Co., Inc., Seattle; Commercial 
Solvents Corp., San Francisco; American Solvents Chemical Co., 
San Francisco; Hiram Walker Distilling Co., Peoria, Ill.; and The 
Prima Co., Chicago. The purchase agreements with The Prima Co., 
American Solvents Chemical Co., Ideal Dri-Ice Manufacturing Co., 
and Carbon Dioxide & Chemical Co. provided that these firms would 
not sell carbon dioxide to others. Both respondents, Pure and Liquid, 
in making purchases from the above firms either obtained their re- 
quirements in certain plants or areas or a fixed minimum quantity 
approximately equal to said requirements. 

(d@) Respondent, Michigan, has had for some years past the largest 
assembly of dry-ice presses in one plant location in the United States. 
At present, it has 18 such presses, with an aggregate capacity of 240. 
tons per day. From 1936 to 1940, its annual production of dry ice 
ranged from nearly 62,000,000 to 70,000,000 pounds. In 1940 its pro- 
duction was nearly 69,000,000 pounds. The combined production of 
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dry ice by respondents, Liquid, Michigan, and Pure, for the year 1940 
was equivalent to approximately two-thirds of the total United 
States production, and since January 1, 1933, the aggregate sales 
of dry ice by these respondents have ranged from approximately 
three-fourths to four-fifths of the annual sales of such products in the 
United States. 

 (e) Since January 1, 1933, respondent, Liquid, has been the largest 
producer and distributor in the United States of carbonic gas in 
cylinders. Since respondent, Michigan, does not have a direct dis- 
tribution department and its entire production is purchased by re- 
spondent, Pure, respondents, Pure and Liquid, are the only companies 
in the carbon-dioxide business having nation-wide distribution fa- 
cilities for both cylinder gas and dry ice. In 1939 the respondents, 
Pure, Michigan, and Liquid, manufactured approximately 66,500,000 
pounds, or 73 percent, of the total United States production of 
carbonic gas. 

Par. 9. In some instances, respondents purchased the assets and 
business of competitors and, pursuant to agreement, divided such 
business assets among themselves, two specific instances of which 
follow: 

(a) About August 6, 1936, Chemical Gases, Inc., sold all its assets 
and equipment, including 6,000 cylinders obtained from the Burdette 
Oxygen Co., to respondent, Liquid, subject to the right of Liquid to 
use 1,000 such cylinders under a pre-existing lease agreement. Pur- 
suant to agreement, respondents, Air and Liquid, divided equally 
between themselves the cylinders, caps, and valves acquired from 
Chemical Gases, Inc., and it discontinued operations. 

(6) (1) Prior to April 1933, Delancey Chemical Corp. (sometimes 
hereinafter referred to as Delancey), a subsidiary of Publicker Com- 
mercial Alcohol Co., was engaged in the production of gas and dry ice 
at its plant in Philadelphia and in the sale and distribution thereof to 
wholesale accounts, including ice-cream manufacturers and bottlers, 
in and around Philadelphia and Pittsburgh, Pa.; New York, N. Y.; 
Chicago, Ill.; Baltimore, Md.; Washington, D. C.; and other cities in 
Connecticut, Massachusetts, and upper New York State. Its price 
ranged from 8 cents to 7 cents per pound for gas and from 2 cents to 
234 cents per pound for dry ice. On April 7, 1933, respondent, Pure, 
entered into a contract with Delancey to purchase a large annual 
volume of its gas and dry ice and also to purchase for $100,000 all 
delivery equipment, including 17 auto trucks, 3,500 50-pound cylinders 
and 150 20-pound cylinders, 4,550 valves, 5 liquefiers, 6 insulated refrig- 
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eration cars, and 20 shipping containers. The contract provided that 
respondent, Pure, would assume all obligations under outstanding con- 
tracts and agreements with customers of Delancey for the sale and 
delivery of gas and dry ice and that during the life of the contract 
neither Delancey nor its parent company would sell or offer to sell 
any dry ice or gas to others than respondent, Pure, in excess of an 
average of 100 pounds daily. On April 27, 1933, respondent, Pure, 
sold one-half of the cylinders, valves, and liquefiers it had purchased 
from Delancey to respondent, Liquid, for $25,437.50 and one-third of 
the auto trucks for $14,775. One-third of said trucks were sold to the 
American Dry Ice Corp. for the same amount. On the same day one- 
sixth of the Delancey trucks were sold to Irving H. Taylor for the 
account of respondent, Michigan, while Pure retained for its own use 
one-half of the Delancey cylinders, valves, and liquefiers and one-sixth 
of the trucks. The foregoing disposition of the assets of Delancey 
was made pursuant to mutual agreement and understanding between 
and among the American Dry Ice Corp. and the respondents, Pure 
and Liquid, and Irving H. Taylor, as agent for respondent, Michigan. 
Said agreements further provided that respondent, Liquid, the Ameri- 
can Dry Ice Corp., and Irving H. Taylor would each purchase part 
of the total dry ice obtained by respondent, Pure, from Delancey. 
Accordingly, beginning in May 1933 respondent, Pure, sold approxi- 
mately one-half of the Delancey output of dry ice to respondent, 
Liquid, and one-sixth to Irving H. Taylor, which was delivered from 
the Delancey plant in Philadelphia direct to the warehouse of Liquid 
in Philadelphia and the warehouses of Irving H. Taylor in New York 
and Philadelphia. The said Taylor continued to take delivery of 
approximately one-sixth of the Delancey output of dry ice each year 
from 1933 until October 31, 1939, while respondent, Liquid, continued 
to purchase annually about one-half of its output until 1940, since 
which time its proportion has decreased to approximately one-fourth. 

(2) The contract of April 7, 1933, provided that Pure would supply 
carbon dioxide to various customers of Delancey for the duration of 
such contracts at firm prices which had been agreed upon between said 
customers and Delancey. Pure refused to renew said contracts after 
their expiration dates, due primarily to the fact that its prevailing 
prices were in excess of those applicable to sales under the Delancey 
contracts. Its salesmen were instructed to limit the purchases of said 
contract customers to their immediate requirement, particularly near 
the end of the contract period, and to work vigorously for the business 
of such customers when the contracts expired and to obtain their 
business only at the regular schedule of prices. Among the Delancey 
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contract customers was the Wisconsin Carbonic Gas Co., which was 
entitled, under the agreement between Delancey and respondent, Pure, 
to be supplied by the latter for the duration of the contract. In April 
1933 Irving H. Taylor took over the contract of Wisconsin Carbonic 
Gas Co., which was thereafter served dry ice by Merchants Chemical 
Co. of Chicago, which bought its supply of said dry ice from respond- 
ent, Michigan. On March 14, 1934, L. C. Chamberlin, an employee of 
Irving H. Taylor, addressed a letter to Wisconsin Carbonic Gas Co., 
one paragraph of which reads as follows: 

We would very much appreciate your refraining from carrying on further nego- 
tiations with a view toward supplying your Chicago customers with dry ice for 
filling cylinders. 

Par. 10. (a) Respondents, Liquid and Pure, classify gas customers 
according to their volume of purchases, the large buyers being classified 
as wholesale, purchasers of smaller quantities as chain or large volume 
retail, and those buying in the smallest quantities as retail. Consumers 
in the dry-ice industry are also classified by these respondents accord- 
ing to their volume of purchases, the small occasional buyers being in 
the retail group, those in the next bracket being designated basic whole- 
sale, and in the next, volume wholesale. The largest volume purchasers 
are classified as volume wholesale special or largest volume wholesale. 

(6) For the period from January 1, 1937, to December 31, 1943, the 
prices quoted and charged by both Liquid and Pure show a substantial 
degree of uniformity for both gas and dry ice. Prices quoted by both 
these respondents on gas in nineteen cities, and on dry ice in sixteen 
cities, to the same volume and customer class at the same times and 
places reveal the following average percentage of price uniformity : 


Gas to buyers of— Percent 
SUITED SHS Gil aa Na She = ee eee ee ee eS 84 
Passe vole Tetale (QUAN ICS sae ne ae eee 96 
NVNOLESALe -VOLUIMNG 24. 8 ears Le SAL SE ene ee 97 

Dry ice to buyers of— 

Snialleverallequantiticse ws. == 22 = =. Se eee ee eee 100 
Basic  wholesale.quantities....- —=——____2____ ee 99 
Large wholesale quantities —__-__---__-________--_—-_— = _ 98 
Largest. wholesale quantities___-----------------__--_____-_--- 99 


While maintaining the above degrees of uniformity in each city, gas ; 
prices have shown a substantial degree of disparity in different cities. 
A price of 9 cents per pound in 50-pound cylinders has prevailed to 
purchasers in small retail quantities in Pittsburgh, Pa., while at the 
same time in other cities it has ranged from 10 to as high as 15 cents per 
pound. In Cincinnati, Ohio, the price of gas has been 5 cents per pound 
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in 50-pound cylinders to buyers in wholesale volume, while at the same 
time ranging from 514 cents to 8 cents per pound in other cities. The 
dry-ice price to purchasers in small retail quantities has remained 
uniform at 5 cents per pound in all cities from January 1, 1937, to 
December 31, 1943. To buyers in basic wholesale quantities the price 
has been uniform at 3 cents per pound except in Los Angeles, where it 
dropped to a low of 2 cents, and in Kansas City, where it reached a 
low of 21% cents per pound. The price of dry ice to buyers of large 
wholesale quantities has generally remained at 214 cents per pound 
except in Boston, Chicago, New York, and Philadelphia, where it has 
been 214 cents; in San Francisco, where it has fluctuated between 234 
cents and 214 cents per pound; in Kansas City, where 21% cents and 214 
cents have prevailed; and in Los Angelés, where the price has ranged 
from a high of 214 cents to a low of 114 cents per pound. The variation 
of dry-ice prices in each city generally reflects the results of simultane- 
ous price changes by the two respondents, rather than any price differ- 
ences existing between them. 

(c) Irving H. Taylor habitually maintained in his New York office 
as complete information as possible concerning the prices of his com- 
petitors, as well as those of his customers and their competitors. He 
encouraged his customers to use his office as a clearinghouse for infor- 
mation as to prices. In 1934 and 1935 some of his customers were 
required to sell at prices designated by him. A Detroit customer, Pitt- 
man & Dean Co., was required to lower prices to national accounts, and 
a Milwaukee customer, Wisconsin Carbonic Gas Co., was instructed to 
refrain from quoting lower than 314 cents per pound for dry ice for 
converter use. 

(d) Respondents, Pure and Liquid, submitted numerous bids for the 
sale of dry ice in response to requests by various agencies of Federal, 
State, and city governments. They generally followed the practice of 
quoting the prices shown by their respective price schedules in effect at 
the time and place where such bids were submitted or where delivery 
was to be made. 

Par. 11. (a) Respondents, Pure and Liquid, at times, by mutual 
agreement, cut their prices for the purpose of eliminating local com- 
petition. In the latter part of 1935 Louis B. Williams, trading as Wil- 
liams Supply Co., was engaged in the business of selling and distribut- 
ing dry ice in and around Los Angeles, Calif. Beginning in December 
1935 this company acted as a selling agent on a commission basis for 
the Pacific Imperial Dry Ice Co., which had natural carbon-dioxide 
wells and a dry-ice plant at Niland, Calif. Said Williams sold and 
distributed the bulk of the output of this plant at prices established 
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by Pacific Imperial. His principal customers consisted of ice-cream 
companies, packing houses, food-concentration plants, and bottlers of 
carbonated beverages who owned converters. During 1936 and 1937 


| Williams was in competition in the sale and distribution of dry ice with 


respondent Liquid’s wholly owned subsidiary The Liquid Carbonic 
Pacific Corp., Ltd., The Witt Ice & Gas Co., The Nu-Ice Co. (controlled 
by respondent Air), and National Dri-Ice Corp. Competition with 


_ The Witt Co. was for converter business only, with the said Witt Co. 


and the National Dri-Ice Corp. having natural carbonic gas wells. 
(6) The Williams Supply Co. first began to sell dry ice at $50 per 


ton, but in April or May 1936 it reduced its price to $40 per ton to large 


volume buyers and to $37.50 per ton to the largest volume buyers. 
Sales of ice at these prices during 1936 resulted in a loss, which was 
attributed by Williams to insufficient volume of supply. In 1937 
Williams began to make a profit, and in May 1987 upon obtaining an- 
other source of supply from Price, Utah, the Williams Supply Co. 
began to realize its largest profit. During the summer of 1987 it 
obtained about 3,000,000 pounds of dry ice from Price, Utah. On 
September 14, 1937, respondents, Liquid and Pure, through their sub- 
sidiaries, each reduced the price of dry ice to large-volume purchasers 
from $40 to $30 per ton and quoted this price to the principal customers 
of Williams Supply Co., which was unable to meet this low price since 
it was buying dry ice at $27.50 per ton. Williams reduced his price 
to one or more customers to $30 per ton in an effort to retain their 
business and attempted to persuade his suppliers to reduce their price 
to him, which they refused to do. Such profit as his company had 
realized during the first 8 months of 1937 was lost during the last 4 
months, and on December 31, 1937, he withdrew from the business of 
selling and distributing dry ice. Respondents, Liquid and Pure, con- 
tinued to sell dry ice to large-volume wholesale customers in Los 
Angeles at $30 per ton until July 14, 1938, on which day they increased 
their prices to $40 per ton. From April 1, 1937, to November 23, 1937, 
Pure was selling dry ice to large-volume wholesale purchasers in San 
Diego at $55 per ton, while Liquid was selling this product in San 
Francisco at $55 per ton from April 1 to October 18, 1937, and at $50 
until November 23, 1937. 

Par. 12. (a) Among the bottlers and large retail distributors of 
carbonated beverages are some who maintain and operate on their 
premises, equipment known as converters or liquefiers, which convert 
dry ice into gas. Such converters are made of steel and have a dry-ice 
capacity of 50 to 150 pounds. They operate by taking a charge of dry 
ice, which sublimates from the solid to the liquid and gaseous states, 
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after which it is then drawn off and piped to the carbonator to be 
used in the bottling of soft drinks. 

(b) In view of the great pressure which develops from the sublima- 
tion of dry ice within a converter, it is necessary that it be properly 
constructed for safety reasons. Prior to January 1, 1933, some of the 
manufacturers of carbonic-gas cylinders also began to produce con- 
verters and constructed them by the only specifications existing at that 
time, which had been formulated by the Interstate Commerce Commis- 
sion for compressed-gas cylinders. 

(c) Prior to the use of converters, the principal means of obtaining 
carbonation was from cylinder gas, the unit price of which has always 
been considerably higher than the unit price of dry ice. Although the 
cost of producing a given quantity of gas is substantially the same as 
the cost of an equal quantity of dry ice, the selling cost of gas is greater 
than that of dry ice because of the necessity for having cylinders and 
filling, maintaining, and transporting them. Through the use of con- 
verters and the availability of dry ice at prices comparable to those 
paid by the ice-cream industry, bottlers of carbonated beverages could 
obtain their requirements of carbonic gas and benefit by a savings in 
cost, notwithstanding the cost of converters. 

(@) For some time prior to August 1936, respondent, Pure, leased 
converters to some bottlers and sold dry ice for use therein. It imposed 
a charge of 2 cents per pound over and above the price of dry ice for 
servicing said converters. In some instances where bottlers used con- 
verters which were not leased from Pure, it refused to sell them dry 
ice or agreed to sell at prices only slightly lower than those at which 
it sold cylinder gas and above those charged refrigeration customers 
for said dry ice. . 

(e) Respondent, Liquid, from 1931 until the spring of 1941, consis- 
tently refused to sell dry ice to converter users where the gas derived 
therefrom was to be used in carbonated beverages. Liquid maintained 
this policy even to the extent of threatening to refuse to sell dry ice to 
refrigeration customers if they in turn resold it to bottlers. 

(7) In 1934 and 1935 in the New York and Chicago areas Irving 
H. Taylor, as exclusive agent for respondent, Michigan, refused to 
sell dry ice to bottlers of carbonated beverages, and such refusals were 
known to, and acquiesced in by, respondent Michigan. In 1934 the 
said Taylor refused to allow one of his jobbers to sell dry ice to 
bottlers of carbonated beverages in the Chicago area because of an 
arrangement with respondent, Pure, whereby the latter used respond- 
ent, Michigan’s, dry ice in all converters in-that area. The refusal 
was expressed in the form of a letter dated March 14, 1934. The 
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letterhead, bearing the name of the Michigan Alkali Co. and show- 
ing the general sales office as being in New York City, was signed 


_ by Lewis C. Chamberlin as manager of the Solid Carbon Dioxide 


Division of the Michigan Alkali Co. Chamberlin was also an em- 
ployee of Irving H. Taylor, doing business as Michigan Alkali Co. 
The said Chanberlin, in a letter dated April 5, 1935, written from the 


. office of Irving H. Taylor, doing business as Michigan Alkali Co. 
at New York, N. Y., and signed by Chamberlin as manager of Solid 


Carbon Dioxide Division of Michigan Alkali Co., addressed to Wis- 
consin Carbonic Gas Co., referred to the converter policy of Irving H. 
Taylor as follows: 

As a result, we feel that it is inadvisable to make any changes in the Chicago 
ice picture of Merchants Chemical Co. 

We are not providing protection for any preferred customers as you state, 
but are maintaining a policy on liquefiers that we adopted some time ago; namely, 
that we do not care to service this type of device. Merchants Chemical Co. 
is carrying out this policy and as they are sole distributor in Chicago, they 
will continue to do so. 

(g) About August 31, 1936, the American Society of Mechanical 
Engineers issued addenda entitled, “Unfired Pressure Vessel Code to 
the A. S. M. E. Boiler Construction Code.” Such code, containing 
rules governing construction requirements for pressure vessels in 
general, was formulated through the efforts of various members of the 
industry appointed by the A. S. M. E. to draft such rules. Accord- — 
ingly, the boiler code committee of the A. S. M. E. appointed a sub- 
committee, which formulated rules for construction of pressure vessels, 
including converters. One of the members of this committee was 
A. J. Granata, employed by Pure Carbonic, Inc. Upon adoption 
of the aforementioned code, respondent, Pure, sold dry ice to any 
owner of a converter which bore the A. S. M. E. stamp of approval, 
except in those instances where it followed the policy of selling dry ice 
for use in converters on what is known as the full-service basis, by 
which customers were required to accept complete converter servicing 
and to obtain their dry-ice requirements exclusively from respondent, 
Pure. In some instances during 1939, this respondent demanded that 
the customer agree to the full-service plan before it would agree to 
lease and install converters. The charge for such service was added 
to the unit price of dry ice, and in many instances made the cost of 
ice and service equal to, or only slightly lower than, the cost of cylin- 
der gas to such customers. This requirement ceased in April 1940. 

(h) In 1938 respondent, Pure, when leasing converters to customers 
who already had such equipment but which did not bear the A. S. 
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M. E. stamp, required that the customer’s business be of such volume 
as to warrant a lease agreement. Pure also required that the customer 
turn in his non-A. 8. M. E. converters in exchange for credit, against 
which the rental charge for converters leased by Pure was to be ap- 
plied. All converters which respondent, Pure, received on such a 
trade-in basis, as well as its own, were scrapped. The rental charge 
imposed by Pure amounted to $1.50 per month for each converter, and 
the amount of credit allowed on each non-A. S. M. E. converter turned 
in was usually $75, which could be used only through the periodic 
charging off of the rental expense of an A. 8. M. E. converter. Pure 
did not permit dry ice purchases to be applied against such credits. 

(i) At the beginning of the use of liquefiers, respondent, Pure, did 
not solicit lease arrangements unless forced to do so by competitive 
conditions. Since 1938 this respondent has solicited liquefier leases 
subject to the limitation that no solicitation was generally made unless 
a prospective customer would use at least ten thousand pounds of dry 
ice having a sales value of approximately $300, per year. In the event 
that a prospective purchaser solicited a liquefier lease from respondent, 
Pure, the same general limitation has been observed, although limited 
exceptions have been made where the prospective purchaser’s plant 
met reasonable standards of safety and sanitation. The usual form of 
the present agreement used by respondent, Pure, in leasing liquefiers 
- contains the following provision: 

The lessee shall keep complete and accurate records of the quantity of solid 
carbon dioxide purchased for deposit or use by the lessee in Liquidors for con- 
version into liquid and/or gas and the price payable therefor, which records 
shall be open to the inspection of the lessor. 

This provision was a requirement of the license formerly in effect 
by Carbo-Frost, Inc., and respondent, Pure, never examined any rec- 
ords under this requirement. However, in several instances in 1938 
it was made known to the customer that respondent Pure would lease 
liquefiers only upon condition that said customer would use this re- 
spondent’s solid carbon dioxide in them to the exclusion of any other 
product and that should respondent, Pure, find that the customer had 
failed to adhere to this understanding, the lease would be canceled. 
No leases were canceled under this agreement. 

(j) For each of the years 1937 through 1940 the percentages of dry 
ice sold to bottlers by respondent, Pure, in relation to its total sales 
of such product were 7 percent, 7 percent, 12 percent, and 14 percent, 
respectively. Its sales of dry ice to converter users in 1935 amounted 


to 5,635,588 pounds and rose in volume until in 1944 its sales amounted 
to 52,566,968 pounds. 
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(4) In the spring of 1941 respondent, Liquid, changed its policy of 
refusing to sell dry ice for carbonated-beverage purposes, and in the 
same year began to sell in Chicago in quantities of less than 1 percent 
of its total dry ice sales in that area. The following is a complete rec- 
ord of the percentages of ice sold for bottling purposes in relation to 
the total ice sales of branches during the month or year indicated: 


Month Year Year Year 


fan ended ended ended 
Liquid branch of Octo- | sept. 30, | Sept. 30, | Sept. 30, 
1942 1943 1944 


Percent | Percent | Percent | Percent - 
PAR CLO 5 nee Os EERE gs Ae SE 12 28 38 40 
MIOSCOR, NL aSS ee ert On eR TP Sem eae SF ee 
Chicago, Ill. (including Minneapolis, Minn., branch prior to 

ERE tah 9) aS NN RS SR DRE CS RCE Cee eee Under 1 7 15 16 
ccrneinna tis Obig: renter: 2 Bee AOS get Ser Aled, cers pete Vl Gee iy Th 15 
Cleveland, Ohio (including Buffalo, N. Y., and Pittsburgh, 

fas.branches prior to; May; 1s) 1942) oe 2 2 2 dee ds etree ck) | da. eee 12 5 
LDYEN Spy gD eee Sie ee ian Pe SN a ON Ss ee ee ie ed eS) er ce 1 Under 1 7 9 
pitetroits MCI! ei ser. 8a! Sel yeh ek yee knee toe fs Beeld sees * ae 13 7 7 
Kansas City, Mo. (including Denver, Colo., branch prior to 

CPUS EUS FO ee Oe eee ee eee Sete meee ee 12 27 39 41 
‘Los Angeles, Calif. (including San Francisco, Calif., branch in 

Sarre eS See ee ae Se ee eee oe oe 6 18 32 41 
INES iin 01 ORIN (OD gee ake lin oe Be aS cies SD Gt ae PE a aed eA Ce oe ey ee ee 
meniladcipbiny hen). Bt. 2. =. pe be Sn, Se tet presi e  e 1Underl | Under1l | Underl 
TSG Bh pe sia Sl ue ges os Sa 8 eS Oe eh Ae Se Se ee Bees Lee ite) 43 54 60 
St. Louis, Mo. (including New Orleans, La., branch prior to 

RAVER Vee sOta) Yh Senne eee 4. ee cee on ee aA Re See erg |e cee 17 3 


1 Sales of ice for bottling purposes made during part of year only. 


(Z) During the latter part of the period 1931:to 1941, in which 
respondent, Liquid, refrained from selling dry ice for carbonated- 
beverage purposes, the average selling price for cylinder gas sold 
to bottlers decreased from 7.03 cents per pound in 1987, to 5.73 cents 
per pound in 1940. This was caused to some extent by the ‘increased 
use of liquefiers in the carbonated-beverage field. During this period, 
this respondent also granted low prices for cylinder gas to some large 
bottlers of carbonated beverage and narrowed the differential be- 
tween its price for dry ice and that for cylinder gas by lowering the 
price of the latter proportionately more than it lowered the price 
of the former. 

(m) Since respondent, Liquid, began in 1941 to sell dry ice for 
converters, it has required only that such converters meet the specifica- 
tions of the A. S. M. E. unfired pressure vessel code or that they 
otherwise be manufactured in accordance with adequate safety re- 
quirements. It leases such converters to bottling customers under 
a form of lease agreement which is similar in some respect to that 
used by respondent Pure. Paragraph 10 of said leases contains the 
following language: 
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Customer (lessee) agrees that it will keep complete and accurate records of 
the quantity of solid carbon dioxide purchased for deposit or use by customer 
(lessee) in converter units for conversion into liquid and/or gas, and the price 
payable therefor, which records shall be open to inspection by Liquid (lessor) 
at reasonable intervals. 


It also included in paragraph 6 of its lease agreements the following : 


Customer (lessee) agrees that it will, at its own expense, replace and install 
all parts and fittings that may be required in connection with the operation of 
the Equipment. Customer (lessee) agrees that it will purchase all such parts 
and fittings from Liquid (lessor). 

The respondent, Liquid, imposed a $1.50 per month rental charge 
for each converter under its lease agreements. 

(n) Since January 1933 respondent, Liquid, has always had an 
investment of several million dollars in steel cylinders used in the 
sale and delivery of gas. Respondent, Pure, has also had a substan- 
tial investment in such cylinders, as indicated by its gas sales. 

Par. 13. The execution of the policies outlined in paragraph 12 
above by respondents, Pure, Liquid, and Michigan, has, in a number 
of instances, prevented both distributors of dry ice and bottlers and 
retailers of carbonated beverages from obtaining a supply of dry ice 
for use in converters. ‘The details of two specific instances are as 
follows: 

(a) Prior to 1983 P. C. McAbee became engaged in the business of 
selling and leasing converters to drug stores and other retail sellers 
of carbonated beverages, as well as to bottlers. In many localities 
where McAbee had sold or leased converters, the principal, if not the 
only, suppliers of dry ice were respondents, Liquid, Pure, and Mathie- 
son Alkali Works, Inc., and/or Irving H. Taylor, doing business in 
New York under the name of the Michigan Alkali Co. Among others, 
the said Irving H. Taylor refused to sell ice to McAbee’s customers 
during 1933. As a result of such refusals, in 1988 McAbee and two 
other plaintiffs, one of them a converter manufacturer whom McAbee 
had represented as agent, brought suit in the United States District 
Court for the Southern District of New York against Irving H. Taylor, 
doing business as Michigan Alkali Co., among others, seeking to recover 
damages in the sum of $1,000,000 under section 4 of the Clayton Act, 
alleging restraint of trade in violation of the Sherman Act. The said 
action was entitled “Paul C. McAbee, Plaintiff v. Pure Carbonic 
Company of America, Liquid Carbonic Corporation, Mathieson 
Alkali Works, Inc., American Dry Ice Corporation, Dry Ice Corpora- 
tion of America, Delancey Chemical Corporation, Irving H. Taylor 
trading under the name of Michigan Alkali Company, Alden R. Lud- 
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low, and Harry W. Smead, Defendants.” In July 1934 said Irving 
H. Taylor, doing business as Michigan Alkali Co., settled said action 
by making a payment of $5,000 to the plaintiffs and entering into a 
5-year contract to supply McAbee’s customers at prevailing wholesale 
prices. In May 1936 respondents, Liquid, Pure, and Mathieson 
Alkali Works, Inc., also settled the case by paying the plaintiffs 
the sum of $18,062.50, and $6,375, respectively, against receipt 


|, of general releases from each of the plaintiffs. While the 5-year 


contract with Irving H. Taylor remained in force, McAbee experienced 
no difficulty in obtaining dry ice for his customers. This contract 
expired in 1939, and since that period McAbee’s customers have 
| obtained and are obtaining their dry-ice requirements without any 
difficulty. 

(6) (1) In 1936 Bernard C. Lowe began selling dry-ice converters 
on a commission basis in Des Moines, Iowa, to drug stores and others, 
_ including one or more bottling concerns. Drug stores in that area 
were then using cylinder gas furnished by either respondent, Liquid, 
or respondent, Pure, at prices ranging from 18 cents to 20 cents per 
pound, depending upon the size of the cylinders, while bottlers were 
paying a price of 8 cents per pound for gas supplied from the same 
respondents. In June 1936 said Lowe and one Robert W. Cameron 
_ formed a partnership under the name of Z-Ro Dry Ice Sales Co. 

Lowe and Cameron continued in business as partners until about 
June 1938, when they transferred the partnership assets to Solid Car. 
bonie Corp., in which they each took a half interest. The said Solid 
Carbonic Corp. continued the business of Z-Ro Dry Ice Sales Co. 

(2) Prior to the formation of the partnership in 1936, Lowe and 
Cameron ascertained that the Des Moines warehouses of Liquid and 
Pure would not sell dry ice for conversion into gas to be used in car- 
bonated beverages. Thereupon, they made an arrangement to obtain 
a supply of dry ice from a distributor in St. Louis named Walker, 
who was obtaining his supply from the Ideal Dri Ice Manufacturing 
Co. at Ada, Okla. On the strength of this arrangement, Lowe and 
Cameron continued to sell converters and in connection with such sales 
guaranteed that the purchasers would be able to obtain dry ice. In 
December 1936 respondent, Liquid, contracted to take the entire dry- 
ice output of the Ideal Dri Ice Manufacturing Co., and after January 
1, 1937, as a result, Walker was unable to continue to supply dry ice to 
Lowe and Cameron, who in turn were unable to supply it to their 
customers. 

(3) Prior to the summer of 1936 the 7-Up Bottling Co., of Des 
Moines, Iowa, was using cylinder gas purchased from respondent, 
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Liquid, and/or respondent, Pure, at a price of 8 cents per pound. 
During the summer of 1936 Lowe and Cameron secured the business 
of 7-Up and installed converters and serviced them with dry ice at a 
price of somewhat less than 5 cents per pound. In 1938 respondent, 
Liquid, succeeded in obtaining the business of 7-Up Bottling Co., by 
furnishing a supply of carbonic gas in cylinders equivalent to the 
investment by 7-Up in converters, which were acquired by Liquid in 
exchange therefor. This respondent supplied cylinder gas to 7-Up 
until later in the year 1988, when Lowe and Cameron, having ob- 
tained a supply of dry ice from Price, Utah, were successful in re- 
acquiring the business and began to furnish dry ice for use in con- 
verters obtained elsewhere by that bottler. 

(4) During the early part of 1937, Lowe and Cameron obtained dry 
ice for their converter customers in various ways. First, they bought 
a shipment of dry ice from Irving H. Taylor’s Merchants Chemical 
Co., in Kansas City, which company was obtaining its supply from 
respondent, Michigan. The price charged for this dry ice was 5 cents 
per pound, which was the retail price and was identical with the retail 
price of respondents, Liquid and Pure, prevailing in that area. For 
this reason, Lowe and Cameron were unable to make any profit and 
purchased no more dry ice from that source. They then prevailed 
upon friends who regularly purchased dry ice for refrigeration from 
the warehouses of respondents, Liquid and Pure, in Des Moines to 
increase such purchases and turn over part of the dry ice so acquired to 
them at prices which Liquid and Pure charged refrigeration custo- 
mers; that is, the prevailing wholesale price. When these two re- 
spondents learned of this practice they informed their refrigeration 
customers that they would be unable to obtain dry ice unless they dis- 
continued reselling it to Lowe and Cameron. 

(5) In the summer of 1937 Lowe and Cameron made an arrange- 
ment with respondent, Pure, to purchase from it at Des Moines sufti- 
cient dry ice to service their converter customers’ accounts. At that 
time they offered to sell their business to respondent, Pure, for $7,500, 
which Pure was unwilling to pay. The arrangement between Lowe 
and Cameron and respondent, Pure, continued from the summer of 
1937 to about March 1938, and the prices charged by respondent, 
Pure, for its dry ice were in accordance with the price schedule then 
in effect; namely, 3 cents per pound until the annual volume of pur- 
chases had increased to 1,000,000 pounds, at which point the price was 
to be 2% cents per pound. These two prices of 2 cents and 214 cents 
per pound were known as basic wholesale and large volume wholesale, 


PURE CARBONIC, INC., ET AL. 1061 


1029 Findings 


respectively, and were quoted and charged refrigeration customers 


j| in the same area at the same time by respondent, Liquid. Despite this 


arrangement with respondent, Pure, Lowe, and Cameron, were un- 
successful in their efforts to obtain a firm contract for the purchase of 
dry ice at prices sufficiently low to enable them to sell at a profit. They 
purchased several shipments of dry ice from firms or individuals in - 
Minneapolis and Austin, Minn., who used dry ice for refrigeration. 
This source of supply was also unsatisfactory to Lowe and Cameron 
because of the expense and trouble. 

(6) In November 1937 Lowe and Cameron negotiated to purchase 
| dry ice from the plant of the Carbon Dioxice & Chemical Co., Price, 
_ Utah. Beginning with March 1938 they purchased such dry ice for a 
price of $20 per ton f. 0. b. Wellington, Utah. In December 1987 the 
Carbon Dioxice & Chemical! Co., at the request of Lowe and Cameron, 
applied for a reduction of freight rates on carload lots of dry ice from 
Wellington, Utah, to Des Moines, Iowa, and other Midwestern cities. 
Respondents, Liquid and Pure, opposed this application, which was 
finally granted in March 1939, at which time the rate to Des Moines 
was reduced from 79 cents to 65 cents per hundredweight. Previously, 
the rates to Omaha and Kansas City had been reduced to the same ex- 
tent. Lowe and Cameron were unable to handle carlot shipments 
from Price, Utah, and in the winter of 1937 they made an arrange- 
ment with a warehouse firm in Omaha, Nebr., known as Meinershagen 
& McCoy to split carload shipments of dry ice from Price, Utah. The 
advantage thus derived ceased in October 1938, when the Omaha firm 
discontinued operations and Ralph Meinershagen entered the employ 
of respondent, Liquid. In August 1989 Lowe and Cameron began 
purchasing dry ice in carload lots from a producer in Mosquero, N. 
Mex., at, $20 per ton f. o. b. Mosquero, on which the freight to Des 
Moines, Iowa, was 49 cents per hundredweight. 

(7) In September 1940 Lowe and Cameron caused their company, 
Solid Carbonic Corp., to bring an action in the United States District 
Court for the District of Iowa, Central Division, against respondents, 
Liquid, Pure, and Air Reduction Co., and also against Irving H. Tay- 
lor and the Merchants Chemical Co., by which they sought $300,000 
damages under section 4 of the Clayton Act on the ground that re- 
spondents withheld the sale of dry ice and thereby restrained trade 
in alleged violation of the Sherman Act. This suit was settled in 
July 1941 for $30,000, of which respondent, Liquid, paid the sum of 
$12,000 and respondent, Pure, the remaining $18,000. The assets and 
business of the Solid Carbonic Corp., were acquired at the same time 
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by respondent, Pure, for the sum of $8,000, which was included in 
the $18,000 paid by this respondent. Among the assets so acquired 
were cylinders, trucks, lease on premises, and a contract with Carbonic 
Chemicals Corp. in New Mexico for the purchase of dry ice. Cameron 
withdrew from the carbon-dioxide business, and Lowe entered the 
employ of respondent, Pure, in Des Moines. 

Par. 14. (a) Since January 1, 1933, respondent, Michigan, has from 
time to time designated certain of its purchasers of dry ice, including 
respondents, Liquid and Pure, as its exclusive distributors in certain 
areas of the United States of ice in less than carload lots. Im such 
instances, respondent, Michigan, referred all inquiries and orders for 
dry ice, including carlot orders, originating in such areas to either 
respondent, Pure, or respondent, Liquid, whichever had been desig- 
nated as exclusive agent for the particular area in question. 

(6) Prior to 1933 and from time to time thereafter, respondent, 
Liquid, has distributed large annual volumes of ice purchased from 
respondent, Michigan, in the areas including Albany and Buffalo, 
N. Y.; southwestern Ohio; and St. Louis and Kansas City, Mo. Re- 
spondent, Pure, entered into a written agreement with respondent, 
Michigan, on October 20, 1939, which provided that— 

During the continuance of this agreement, Michigan will not, either directly 
or indirectly, sell carbon dioxide in any commercial form in, or for resale in, 
the States of Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, 
‘Connecticut, Maryland, Delaware, that portion of the State of New York south 
of and including Putnam and Orange Counties, and that portion of the Com- 
monwealth of Pennsylvania east of the eastern boundaries of the Counties of 
Franklin, Huntington, Center, Clinton, and Potter, other than to Pure and to 
Michigan’s distributors of its solid carbon dioxide in the territory above defined 
(except the distributors hereinbefore mentioned with whom Michigan has 
made arrangements, aS aforesaid, to discontinue the sale of its solid carbon 
dioxide for resale through such distributors in the territory above defined) 
who, at the date of this Agreement, are purchasing solid carbon dioxide from 
Michigan in carload lots f. 0. b. Michigan’s plant at Wyandotte, Michigan. 

In addition to the distribution of large annual volumes of its dry- 
ice production through respondents, Liquid and Pure, respondent, 
Michigan, sells its entire production of gas to respondent, Pure, 
which sells and distributes it to retail and wholesale customers. 

(c) In August 1935 The Witt Ice & Gas Co., selling gas and dry 
ice in the southwestern United States and on the Pacific coast, wrote 
and telegraphed to Michigan Alkali Co., New York, asking for prices 
on dry ice in carload lots, f£. 0. b. Wyandotte, Mich. Lewis C. Cham- 
berlin, an employee of Irving H. Taylor at the above address, notified 
The Witt Co. that at the time the entire production of respondent, 
Michigan’s, plant was taken up and would be so taken up until Sep- 
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tember 15 of that year. On September 11 Witt again wrote for 
}| quotations and was informed by said Chamberlin that respondent, 
- Michigan’s, dry ice was being widely distributed but that respondent 
_ Michigan was not interested in distribution in some parts of Texas 
_ and on the Pacific coast. Chamberlin quoted a price of $30 per ton 
| in carload lots f. 0. b. Wyandotte but informed Witt that in selling 
| dry ice to him in carload lots it would be understood that such ice 
_ would not be reshipped to any territory in which Michigan already 
| had distribution. 

(d@) In March 1940 at the St. Louis office of respondent, Michigan, 
a prospective dry-ice jobber in Normandy, Mo., inquired as to the 
prices of dry ice in 5-ton lots and stated that he might be interested 
in carload lots in the future. This office of respondent, Michigan, 
referred him to respondent, Liquid, which was the agent of respond- 
ent, Michigan, in the distribution of the latter’s dry ice in the St. 
Louis territory. The prospective customer stated that he did not de- 
sire to deal with respondent, Liquid. The matter was then referred 
to the New York office, which replied to the St. Louis office that it was. 
respondent, Michigan’s, policy to ship only f. o. b. Wyandotte to 
agents and that it would be impracticable in any case to ship in small 
lots even to agents. No further inquiry was received from this source: 
by respondent, Michigan, and the matter was disposed of in a subse- 
quent memorandum from the New York office to the St. Louis office 
in which it was indicated that it was impracticable to ship in small 
lots to St. Louis and that it was the practice and policy of respondent 
Michigan to ship only in carload lots f. 0. b. Wyandotte. 

Par. 15. (a) In 1931 a number of letters patent, patent rights, and 
patent applications relating to methods and processes for the produc- 
tion of dry ice were owned by the Dry Ice Corp. of America. On July 
1, 1931, respondent, Liquid, entered into an agreement with said Dry 
Ice Corp. of America wherein it was provided, among other things, 
that the Dry Ice Corp. of America grant a license to respondent, Liq- 
uid, to manufacture and sell dry ice under said patents, patent rights, 
and patent applications upon the payment of a royalty of $1 per ton 
on all dry ice sold by Liquid until January 2, 19389. Prior to 1931 
respondent, Liquid, had an arrangement with the Dry Ice Corp. of 
America whereby the latter erected machinery and equipment for the 
production of dry ice in 16 gas plants of said respondent. This 
arrangement was terminated about July 1, 1931, and the respondent, 
Liquid, took over all such equipment of the Dry Ice Corp. located in 
said respondent’s plants, as well as that located in the plant of the 
Dry Ice Corp. at Los Angeles, while remaining a licensee of said 
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Dry Ice Corp. of America. In December 1933 American Dry Ice 
Corp., successor to said Dry Ice Corp. of America, transferred all its 
letters patent, patent rights, and patent applications to the Adico 
Development Corp. (sometimes hereinafter referred to as Adico) in 
exchange for the entire capital stock of one hundred shares. 

(b) In 1929 the International Carbonic Engineering Co. (some- 
times hereinafter referred to as Engineering) was organized and there- 
after acquired various letters patent, patent rights, and applications 
relating to the methods used in the production of dry ice. Prior to 
1932 Engineering granted licenses to manufacture dry ice under its 
patents and patent rights to respondent Michigan and to Mathieson 
Alkali Works, Inc. Engineering held the United States rights under 
a Swiss patent known as the Carba Process Patent, involving a method 
of solidifying carbon dioxide. It was under the Carba patent rights 
that Engineering granted an exclusive license to respondent, Michigan, 
within the States of Michigan, Ohio, Indiana, Illinois, and Wisconsin, 
and a nonexclusive license in States not exclusively licensed to others. 
On May 28, 1928, Harry W. Cole and Malcolm W. McLaren filed in 
the United States Patent Office an application for letters patent on a 
so-called snow press, used in the manufacture of dry ice. At that time 
Cole and McLaren, as well as one George M. Pettee, were employees of 
General Carbonic Co., whose assets and business were acquired by re- 
spondent, Liquid, on October 1, 1928, at which time Cole, McLaren, and 
Pettee became employees of said respondent. McLaren and Pettee are 
still employees of Liquid, but Cole resigned in 1931. In August 1982 
Engineering obtained the Cole and McLaren patent application from 
Carbonic Engineering Corp., all of the stock of which was held by Cole 
and McLaren, in exchange for which it gave one-fourth of its common 
stock to a holding company known as Metropolitan Carbonic Corp., 
which was at the time owned two-thirds by Cole and one-third by 
McLaren. In October 1932 Cole was elected a member of the board of 
directors of Engineering. In 1934 Cole transferred one-half of his 
stock interest in Metropolitan Carbonic Corp. to one George M. Pettee, 
who was an employee of respondent, Liquid. The stock of Metro- 
politan Carbonic Corp. was then in the hands of Cole, McLaren, and 
Pettee equally and has continued to be so held to the present time. The 
Metropolitan Carbonic Corp. has also continued to hold one-fourth of 
the outstanding common stock of Engineering. 

(c) In 1934 patents and patent applications owned by the said 
Adico were in interference in the United States Patent Office with 
those owned by Engineering, including the Cole and McLaren appli- 
cation, and it was the subject of controversy as to whether or not the 
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patent rights of Adico, under which respondent, Liquid, and others 
had been licensed, had priority over the patent rights of Engineering, 
under which respondent, Michigan and Mathieson Alkali Works, Inc., 
had been licensed. 

(d) Negotiations among officials and representatives of Engineer- 
ing and the American Dry Ice Corp. and the respondents, Liquid, Air 
Reduction, Pure, and Michigan, concerning the formation of a com- 
pany to hold dry-ice patents owned or controlled by Adico and Engi- 
neering began many months prior to May 1934. Respondent, Air, ac- 
quired the assets of the American Dry Ice Corp., including the capital 
stock of Adico, on April 6, 1934, such assets being acquired by Dry Ice, 
Inc., all of whose stock was owned by the Pure Carbonic Corp. of 
America, a wholly owned subsidiary of respondent Air. Upon the 
acquisition of the aforementioned assets, respondent, Air, through 
Pure, sold one-third of the total shares of Adico’s stock to respondent, 
Liquid, for $173,166.66 and also sold one-third to respondent, Michi- 
gan, for the same amount. Pure retained one-third of the total shares 
of Adico’s stock. 

(e) On May 4, 1934, Engineering and Adico entered into an agree- 
ment which provided for the organization of a company to be known 
as International Carbonic, Inc. (sometimes hereinafter referred to as 
International), with a capitalization of 10,000 shares of stock, 40 per- 
cent of which would be issued to Engineering and 60 percent to Adico. 
The agreement provided for an exclusive license to be granted by both 
Engineering and Adico under various patents and applications owned 
or subsequently acquired by the two companies to the new holding com- 
pany, which in turn would make sublicense agreements with the then 
licensees of Engineering and Adico at a royalty rate of not less than $2 
per ton, and that said parties would promptly cooperate in an effort to 
settle and determine, on a basis of priority of invention, interferences 
between their then pending applications in the Patent Office. This 
agreement was carried out, and International was organized on June 
12, 1934. On July 1, 1934, Engineering granted an exclusive license 
to International under all patents and applications owned by Engi- 
neering, subject to the rights of Mathieson Alkali Works, Inc., under a 
prior agreement with Engineering. International issued 4,000 shares 
of its stock to Engineering and agreed to pay to the latter 60 cents per 
ton royalty. On July 1, 1934, Adico entered into an agreement with 
International granting the latter an exclusive license under all Adico 
patents and patent applications, in consideration of which Interna- 
tional issued 6,000 shares of its capital stock to Adico and agreed to 
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pay royalties at the rate of 90 cents per ton. On September 21, 1934, 
the board of directors of Adico distributed 6,000 shares of Interna- 
tional stock as a dividend so that the then stockholders of Adico; 
namely, respondents, Liquid, Pure, and Michigan, each received 2,000 
shares. On the same day, each of these respondents was granted a 
nonexclusive sublicense to operate under the patents and patent appli- 
cations held by International, and all interferences between patents 
and patent applications owned by Engineering and Adico were dis- 
posed of un December 24, 1935, at which time the Cole and McLaren 
patent issued, after having been through 11 interferences in the Patent 
Office. 

(f) From the date of its organization until early in 1939 the board 
of directors of International consisted of five members, two being 
chosen by International, with respondents, Liquid, Pure, and Michi- 
gan, each selecting one of the three remaining directors. Irving H. 
Taylor represented respondent, Michigan, and also served as vice presi- 
dent and later as president of International. This board of directors 
of International passed upon the granting of licenses to manufacturers 
of dry ice, and in at least two instances during that period prospective 
licensees other than the three respondents were advised by Interna- 
tional that they would have to pay a fee of $5,000 in addition to the 
royalty rate of $2 per ton in order to obtain a license. During a period 
of 5 years, International issued no licenses to any prospective or actual 
processors of dry ice other than the three respondents, Liquid, Pure, 
and Michigan. The rate of royalty paid by each of the respondent 
licensees to International from July 1934 until January 1989 was $2 
per ton, 90 cents of which was paid to Adico and 60 cents to Engineer- 
ing, with the remaining 50 cents being retained by International for 
expenses including research and patent infringement. 

(g) On January 11, 1939, respondents, Liquid, Pure, and Michigan, 
offered to sell their stock in Adico and International. This offer was 
accepted by Engineering on January 12, and each of respondents, 
Pure, Liquid, and Michigan, sold 2,000 shares of the capital stock of 
International and 331% shares of the capital stock of Adico to Engi- 
neering in exchange for a promissory note of $10,226.23. At the same 
time, new license agreements were entered into between International 
as the licensor and respondents, Pure, Liquid, and Michigan, as 1i- 
censees which granted to each of said respondents a nonexclusive li- 
cense to use the patents and patent applications held by International. 
These license agreements provided for a reduction in the royalty rate 
from $2 to $1.25 per ton, which was to be further reduced to $1 per 
ton at the end of 5 years and to 85 cents per ton at the expiration of 
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the next 5 years. Ata meeting of the board of directors of Interna- 
j| tional on January 18, 1939, representatives of respondents, Pure, 
_ Liquid, and Michigan, resigned, and directors were elected from En- 
_ gineering to fill their places, and since that date no one connected with 
_ these three respondents has been a director or officer of International 
and no one employed by Pure has been connected with Engineering. 
_ Respondent, Michigan, has held, either directly or indirectly, 1,500 
shares of the outstanding capital stock of Engineering from May 1933 
to the present time. It has always executed proxies in blank for such 
| stock and returned them to Engineering’s management. Respondent 

Liquid, since February 1939, has not been represented on the-board of 
directors of Engineering. The Metropolitan Carbonic Corp., owned 
equally by Harry W. Cole, Malcolm W. McLaren, and George M. 
Pettee, the two last named being employees of respondent, Liquid, has 
continued to hold one-fourth of the total common stock of Engineer- 
ing. On May 1, 1939, International was merged into Adico and con- 
tinued under the name of International Carbonic, Inc. On September 
30, 1944, International was dissolved, and all its assets were transferred 
and assigned to Engineering, which assumed the obligations, including 
those imposed by an amended license agreement dated October 1, 1944, 
at which time the royalty rate was reduced to 65 cents per ton and was 
to be further reduced to 55 cents in 1949. 

Par. 16. On March 16, 1929, respondents, Liquid and Air, caused 
the organization of a corporation named Compania de Carbonico 
Liquido de Cuba, S. A., under the laws of the Republic of Cuba for 
the purpose of engaging in the production, distribution, and sale of 
carbon dioxide in Cuba. Since the date of organization, each of 
said respondents has owned one-half of the outstanding stock of this 
corporation, and each has elected one-half of the total number of 
its directors. In May 1940 the Cuban corporation purchased from 
Engineering, for a price of $5,000, all of the Cuban patents owned 
by Engineering and/or its then subsidiary, International, relating 
to machinery, articles, methods, and processes for the production, 
handling, and/or use of dry ice. 

Par. 17. (a) Over a period of nearly 15 years the respondents, 
Air, Pure, Liquid, and Michigan, have been able to and have created 
in themselves a substantial degree of monopoly and control of the 
manufacture, sale, and distribution of both liquid and solid carbon 
dioxide by the concurrent execution of the acts, practices, and policies 
hereinbefore set-out, the success of each of which was almost wholly 
dependent upon the success of the other, and could have been and were 
successfully carried out only through the cooperation of all respond- 
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ents, each with the other, pursuant to agreement, understanding, 
conspiracy, and planned common course of action among them. These 
respondents purchased outright, and in some instances by agreement 
divided among themselves, the assets, business, equipment, productive 
capacity, and distribution facilities of approximately 31 competitors 
engaged in the sale and distribution of dry ice and gas. <A portion 
of such purchases were made upon condition that the officers or 
owners of said competing firms would not thereafter engage in the 
production, sale, or distribution of said products for a specified length 
of time in a designated area. The degree of control of production 
thus established has been supplemented by respondents, Air, Pure, 
and Liquid, through the purchase, under contract or agreement, of 
a substantial portion, or all, of the output of some 30 firms engaged 
in the manufacture of dry ice or gas. These respondents in making 
such purchases either obtained their requirements in certain plants 
or areas or a fixed minimum quantity approximately equal to said 
requirements, and a number of said purchase contracts or agreements 
provided that the sellers would not sell carbon dioxide to others. Such 
a substantial degree of control of production having been acquired 
and maintained by the purchase of the business of competing firms 
and the purchase of the output of others established in these respond- 
ents the power to control and regulate prices. This power has been 
actively and freely used by agreement as is shown by the high degree 
of price uniformity which has prevailed on dry ice and gas over a 
period of 5 years despite the price differences existing between uni- 
formly classified purchasers of different quantities of dry ice or gas 
and the substantial difference in price prevailing between different 
sales areas. The effectiveness of the price-fixing powers of respond- 
ents was clearly demonstrated in one instance by respondents Pure 
and Liquid when they both simultaneously lowered their prices on 
dry ice until the local competitor was eliminated and thereafter 
simultaneously increased them. 

(6) Through the use of converters or liquefiers the less-expensive 
dry ice may be and is converted into gas and used for carbonation 
purposes in the same manner as cylinder gas. In order to protect 
the higher prices of gas it was essential to these respondents they 
either prevent altogether the sale of dry ice for conversion into 
gas or sell it at prices comparable thereto and above those charged 
customers for other uses. Protection of their investments in cylin- 
ders from depreciation and preventing their obsolescence through 
nonuse supplied another compelling reason for thus restricting the 
sale of dry ice. The refusal of respondents, Liquid and Michigan, 
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to sell dry ice to converter users prior to 1941 placed in the hands 
of respondent, Pure, the power to regulate and control such sales. 
Respondent, Pure, exercised this power either by also refusing to 
sell dry ice to converter users who did not lease converters from it or 
by imposing conditions of sale which made the prices of dry ice 
only slightly lower than those at which it sold gas and above those 
charged refrigeration customers for said dry ice. Since 1941 re- 
spondents, Pure and Liquid, in leasing converters under contract, 
have required their respective customers to maintain for their in- 
spection accurate records of the quantity and prices of dry ice used 
therein. Since each has records of its own sales of dry ice, such re- 
quirement can serve no useful purpose so far as sales by them are con- 
cerned. It does, however, permit them to restrict their customers 
to the exclusive use of dry ice sold by them or in the event of the 
failure of their effort to do so, supplies them with complete informa- 
tion as to the sources, quantity, and prices of dry ice purchased from 
competitors by lessees of their converters, either of which is of in- 
valuable assistance to them in maintaining their own prices and sales 
policies. The policies and prices of each respondent with respect to 
the sales of dry ice for conversion into gas were known to the others 
and could have been, and were in fact, maintained only by mutual 
cooperation and concert of action between and among them. 

(¢c) Respondent, Pure, strengthened its already dominant position 
in controlling the sale and distribution of gas by purchasing the 
entire gas output of respondent Michigan and thereby preventing any 
other distributor or potential distributor from selling said gas to 
consumers. Respondents have refrained from competing with each 
other in the sale and distribution to consumers of the-dry-ice output 
of respondent, Michigan, through the operation of a series of con- | 
tracts which have been entered into between Michigan and Pure and 
between Michigan and Liquid whereby certain specified areas of the 
United States not already reserved to the exclusive use of Michigan’s 
four other customers were allocated to the exclusive use of respond- 
ents, Pure and Liquid, respectively. Such agreements have prevented 
other distributors or potential distributors from purchasing and dis- 
tributing to consumers dry ice produced by respondent, Michigan, 
and have prevented consumers from purchasing said dry ice except 
from respondents, Pure and Liquid, in the respective territory granted 
to each of them. 

(d) In 19382 none of the respondents held any patents or patent 
applications governing the production of dry ice, but respondents, 
Liquid and Michigan, were each licensed under a separate group of 


1070 FEDERAL TRADE COMMISSION DECISIONS 
Findings 44h. T.C. 


patents held by two firms who were independent of each other. Early 
in 1934 officers representing each of the respondents and each of the 
patent-holding firms entered into negotiations looking to the formation 
of a company to hold all said patents and patent applications. ‘There- 
after, respondent, Air, through one of its subsidiaries, acquired one of 
the independent patent-holding firms and then proceeded to sell its 
stock to respondents, Pure, Liquid, and Michigan, equally. Less than 
a month later the other independent patent-holding firm and that 
owned by respondents, as aforesaid, pursuant to agreement formed a 
third company to hold all patents. When the new firm was formed, 
it received exclusive licenses from both the others so that it then held 
all known patents, patent rights, and patent applications for the pro- 
duction of dry ice. Its board of directors, which passed upon the 
granting of licenses, consisted of five persons, of whom respondents, 
Michigan, Liquid, and Pure, each selected one. About 2 months after 
its formation it granted sublicenses under all its patents and patent 
applications to each of these three respondents for a consideration of 
$2 per ton on all dry ice produced, while imposing an additional $5,000 
fee for any other prospective licensee. Thus, through a series of 
agreements and understandings, these respondents acquired direct or 
indirect control of all known patents covering the production of dry 
ice and imposed such burdensome conditions for licensees thereunder 
that for a period of nearly 5 years no other manufacturer obtained a 
license. 

Par. 18. Pursuant to count I of the amended complaint herein, the 
Commission concludes from the evidence, and therefore finds, that the 
respondents named therein, with the exception of Mathieson Alkali 
Works, Inc., have maintained a combination and conspiracy in the 
manner aforesaid and that the capacity, tendency, and effect thereof 
and the acts and practices performed thereunder and in connection 
therewith by said respondents as set out herein have been, and are to 
hinder, lessen, restrain, and suppress competition in the sale and dis- 
tribution of both liquid and solid carbon dioxide in, among, and be- 
between the several States of the United States; to acquire by purchase, 
and in some instances divide among themselves, the assets, productive 
capacity, and distribution facilities of competitors engaged in the 
manufacture, sale, and distribution of solid and liquid carbon dioxide; 
to control the manufacture, sale, and distribution of solid and liquid 
carbon dioxide by agreeing to purchase the entire output of independ- 
ent manufacturers or a substantial portion thereof, or by obtaining 
from said manufacturers their requirements in certain plants or areas 
or a fixed minimum quantity approximately equal to said requirements, 
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upon condition that said independent manufacturers respectively will 
not sell to competitors of respondents liquid carbon dioxide or solid 
carbon dioxide for the purpose of manufacturing liquid carbon dioxide 
therefrom; to deprive both private and governmental purchasers of 
liquid and solid carbon dioxide of the benefits of competition in price 
among respondents; to prevent sales of solid carbon dioxide to owners 
or lessees of converters or liquefiers who convert said solid carbon diox- 
ide into liquid carbon dioxide; to prevent the sale of solid carbon di- 
oxide to bottlers of carbonated beverages or other owners or lessees of 
converters of liquefiers who convert said solid carbon dioxide into 
liquid carbon dioxide except at higher prices than are charged cus- 
tomers who use said solid carbon dioxide for refrigeration or industrial 
purposes; to allocate and reserve certain territory and specified areas 
within the States of the United States and the District of Columbia 
to the exclusive use of respondents in the sale and distribution of solid 
and liquid carbon dioxide; to control, through direct or-indirect joint 
ownership of patent rights and patent applications, the manufacture, 
sale, and distribution of solid carbon dioxide and to charge or threaten 
to charge manufacturers or prospective manufacturers of solid carbon 
dioxide exhorbitant license and royalty fees for the use of said patents; 
and on the part of Air, Pure, and Liquid to eliminate local competition 
by simultaneously cutting the price of liquid and solid carbon dioxide 
to customers of competitors in certain areas below those charged to the 
same class of customer in comparable areas where there is less competi- 
tion; and otherwise to maintain and promote the purpose of the com- 
bination and conspiracy of respondents to hinder, lessen, and restrain 
competition in the purchase, sale, and distribution of liquid and solid 
carbon dioxide. 
CONCLUSION 


The aforesaid acts and practices of the respondents are all to the 
prejudice of the public and of respondents’ competitors and constitute 
unfair methods of competition in commerce within the intent and 
meaning of section 5 of the Federal Trade Commission Act. In com- 
pliance with the provisions of the stipulations hereinbefore mentioned, 
no findings have been made pursuant to the charges in count II of the 


complaint. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal ‘Trade Commis- 
sion upon the complaint of the Commission, the answers thereto, stip- 
ulations of facts, and recommended decision of the trial examiner (no 
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briefs having been filed and oral argument not having been requested ) ; 
and the Commission having made its findings as to the facts and its 
conclusion that respondents have violated the provisions of the Federal 
Trade Commission Act: 

I. It ts ordered, That Pure Carbonic, Inc., a corporation; Air Re- 
duction Co., Inc., a corporation; The Liquid Carbonic Corp., a corpo- 
ration; and Michigan Alkali Co., a corporation (now Wyandotte 
Chemicals Corp.), their respective officers, respresentatives, agents, 
and employees, in connection with the purchasing, offering for sale, 
sale, and distribution of solid or liquid carbon dioxide in commerce as 
“commerce” is defined by the Federal Trade Commission Act, do forth- 
with cease and desist from entering into, continuing, cooperating in, 
or carrying out any planned common course of action, understanding, 
agreement, combination, or conspiracy between and among any two 
or more of said respondents or between one or more of said respondents 
and others not parties hereto to do or perform, either directly or in- 
directly, any of the following acts or practices: 

1. Purchasing the productive or distributive facilities or other as- 
sets of competitors, or control thereof. 

2. Entering into or carrying out purchase agreements with manu- 
facturers of solid and/or liquid carbon dioxide whereby any one or 
more of said respondents agrees to purchase the entire output of any 
of said manufacturers or a substantial portion thereof. 

3. Contracting to purchase or purchasing liquid and/or solid ear- 
bon dioxide from competing producers upon condition that said pro- 
ducers will not sell to competitors of any of said respondents solid 
carbon dioxide or liquid carbon dioxide for the purpose of manufac- 
turing solid carbon dioxide therefrom. 

4. Establishing, fixing, or maintaining prices, terms, conditions of 
sale, or charges for services in connection with the sale of solid or 
liquid carbon dioxide, or adhering to any prices, terms, conditions of 
sale, or service charges so fixed or maintained. 

5. Preventing the sale of, or refusing to sell, solid carbon dioxide 
to owners or lessees of converters or liquefiers for conversion into liquid 
carbon dioxide. 

6. Offering to sell or selling solid carbon dioxide to owners or 
lessees of converters or liquefiers at prices in excess of those offered or 
charged purchasers of comparable quantities for other uses. 

7. Allocating, reserving, or limiting certain territorial areas to the 


exclusive use of any one or more of them in the sale and distribution 
of solid or liquid carbon dioxide. 
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8. Owning or controlling stock or other share capital of any cor- 
poration which owns or controls patent rights or patent application re- 
lating to the manufacture of solid carbon dioxide, or in any other man- 
ner controlling such patents, patent rights, or patent applications 
whereby competing manufacturers or prospective manufacturers of 
solid carbon dioxide are hindered or prevented from continuing in 
or entering into the manufacture of said product. 

11. Ltis further ordered, That the respondents, Pure Carbonic, Inc., 
Air Reduction Co., Inc., and The Liquid Carbonic Corp., pursuant to a 
planned common course of action, understanding, agreement, combi- 
nation, or conspiracy between and among them, or between one or 
more of them and others, cease and desist from : 

Cutting prices of solid or liquid carbon dioxide to customers of com- 
petitors in certain areas below the prices charged the same class of 
customers in comparable areas. 

III. lt is further ordered, For the reasons appearing in the findings: 
as to the facts and conclusion in this proceeding, that the charges in 
Count II of the complaint herein be and the same are hereby with- 
drawn without prejudice to the right of the Commission to institute 
a further proceeding against each of these respondent at any time 
with respect to alleged violations of the Robinson-Patman Act. 

IV. ltis further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 


they have complied with it. 
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Sranpsarp Branps, Inc. Complaint, February 10, 19471 Order, 
July 3, 1947. (Docket 5107.) 

Charge: Advertising falsely or misleadingly as to scientific or rele- 
vant facts and ailments, symptoms, and conditions generally, qualities 
and results of product, composition and comparative merits thereof; 
and failing to reveal material facts as to safety and qualities of prod- 
uct; in connection with the production and sale of a product desig- 
nated “Fleischmann’s Yeast,” “Fleischmann’s High-Vitamin Yeast,” 
and “Fleischmann’s Compressed Yeast.” 

Order dismissing amended and FUPRI SEH complaint without 
prejudice follows: 

This matter came on to be heard upon the motion for dismissal of 
the amended and supplemental complaint herein filed by respondent 
March 17, 1947, memorandum and affidavit in support of said motion, 
and the answer to said motion filed April 15, 1947, by counsel sup- 
porting the complaint; and having duly considered the matter and 
it appearing to the Commission that the respondent in September 
1946, about 6 months before the issuance of the amended and supple- 
mental complaint herein, discontinued all advertising of Fleischmann’s: 
Yeast for direct human consumption and for health purposes, that re- 
spondent represents this discontinuance was for economic reasons and 
that it has no intention of resuming any advertising of said product 
for such purposes, and that this discontinuance includes all the alleged 
false advertisements set forth in the amended and supplemental com- 
plaint; and it further appearing to the Commission that in view of this 
discontinuance, the reason therefor stated by respondent, and the 
expression of intention not to resume, there is no present reason. to 
believe that the practices alleged in the amended and supplemental 
complaint will be resumed, and therefore it would not be in the public 
interest to proceed at this time with the trial of issues concerning prac- 
tices which appear to have been permanently discontinued : 

It is ordered, Therefore, that this proceeding be, and the same hereby 
is, dismissed without prejudice to the right of the Commission to 
institute further proceedings should there be a resumption of any of 
the practices alleged in the amended and supplemental complaint 
herein. 


1 Amended and supplemental. 
1075 
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Commissioner Freer not participating. a 
Mr. Randolph W. Branch for the Commission. 
Covington, Burling, Rublee, Acheson & Shorb, of Washington, 


D. C., for respondent. 


Harry G. Kurcue, Traprne as Doustewrar Sor Co. Complaint, 
December 8, 1944. Order, August 11, 1947. (Docket 5259.) 

Charge: Assuming and using misleading trade and product names 
as to qualities, properties, or results of product, and advertising falsely 
or misleadingly and misbranding or mislabeling in said respects as to 
scientific or relevant facts; and furnishing means and instrumentali- 
ties of misrepresentation and deception through supplying false and 
misleading advertising copy or matter; in connection with the sale 
of shoes and inner soles for shoes to purchaser-users and retail dealers 
for resale. 

Comriaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Harry 
G. Kuechle, individually and trading as Doublewear Shoe Co., herein- 
after referred to as respondent, has violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParaGrapPH 1. Respondent Harry G. Kuechle is an individual trad- 
ing as Doublewear Shoe Co., with his principal place of business 
Jocated at 315 East Lake Street, Minneapolis, Minn. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the business of selling and distributing shoes and inner 
soles for shoes to purchaser-users and to retailer dealers for resale. 
Respondent causes said products when sold to be shipped by United 
States mails and otherwise, in commerce from his place of business in 
the State of Minnesota to purchasers thereof located in other States 
of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in his said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. Respondent is now, and has been during all the times men- 
tioned herein, in active and substantial competition with other indi- 
viduals and with partnerships and corporations also engaged in the 
sale and distribution of like or similar articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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Among said competitors are many who do not use the methods used 
by respondent as herein alleged, or any unfair or deceptive act or 
practice or any unfair method of competition in connection with the 
sale of their said products in said commerce. 

Par. 4. In the course and conduct of his business, as aforesaid, for 
the purpose of inducing the purchase of his said products, respondent 

has used the trade name “Doublewear Shoe Company” and has ad- 
vertised his shoes as “Double Wear Shoes” and “Health Shoes,” and 
has adopted and used the slogan, “Double the wear means half the 
price,” and makes, and has made, and has placed in the hands of others 
the means whereby are made, these and many other false and mis- 
leading statements and representations by means of advertisements 
inserted in catalogs, circulars, pamphlets, letters, and other media 
circulated and disseminated through the United States mails and 
otherwise in commerce, as commerce is defined by the Federal Trade 
Commission Act, and by tags affixed to said products when shipped 
in said commerce. Among and typical, but not all inclusive, of such 
representations so made and published are the following: 

Health shoes. 

Relieves 90% of all foot ailments. 

Will help to eliminate 90% of all bodily ailments, the majority of which come 
from tired and aching feet. 

90% of all minor bodily ailments, including rheumatism and neuritis, are 
directly traceable to the feet. Perspiration poison pours out of the sweat glands 
on the soles of the feet, and if this is not absorbed it is thrown back into the 
body causing untold suffering and pain and this results in rheumatism, neuritis, 
ete. 

Doublewear health removable soles. 

Doublewear changeable sweat-proof Flexible insoles, 

Par. 5. By the use of the word “Doublewear” in his trade name, the 
Doublewear Shoe Co., and the words “Double Wear” and “Health” 
as brand names for his shoes, and by the use of the slogan, “Double 
the wear means half the price,” and by the use of some or all of the 
aforesaid statements and representations, acts and practices, both 
directly and by indirection and implication, respondent represented to 
the public and induced the belief in his purchaser-consumers that his 
said shoes and removable inner soles are half the price and will wear 
twice as long as similar shoes not so treated, sold by other dealers, and 
that his said shoes and removable inner soles are specially treated and 
possess medicinal properties that render them health-giving and more 
lasting and durable than like or similar products not so treated; that 
sweat from the feet is poisonous, and if not absorbed, will be thrown 
back into the system and cause rheumatism, neuritis, and 90 percent of 
all body and foot ailments, and that said shoes and inner soles will 
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absorb all poisonous sweat from the feet and will relieve 90 percent of 
all foot and body ailments, including rheumatism, neuritis and other 
diseases, and restore health. 

Par. 6. The use of the words “Double Wear,” as hereinabove set out, 
is false, misleading and deceptive in that respondent’s said shoes and 
products described as “Double Wear” will not wear twice as long as like 
or similar products of other dealers not treated or processed as 
respondent claims for his said shoes and products. The other state- 
ments used by respondent as hereinabove set out are false, misleading, 
and deceptive. In truth and in fact, respondent’s said shoes and inner 
soles have not been treated by any process that renders them sterile, 
antiseptic, or bacteriostatic, permanently or otherwise, and said prod- 
ucts do not possess any medicinal properties that render them health- 
giving to any appreciable extent, and the use of said products will 
not cure or prevent rheumatism, neuritis, and 90 percent of all body and | 
foot ailments; and systemic poison released by sweat through the pores 
in the feet is not thrown back into the system and does not cause rheu- 
matism and neuritis and 90 percent or any other appreciable percent 
of body and foot ailments. 

Par. 7. The aforesaid acts, practices, and representations of the re- 
spondent have had and now have the tendency and capacity to, and did 
and do, deceive and mislead a substantial portion of the purchasing 
public into the erroneous and mistaken belief that the aforesaid rep- 
resentations and implications are true, and into the purchase of sub- 
stantial quantities of respondent’s shoes and inner soles because of 
such erroneous and mistaken belief so induced. 

As a direct result of the aforesaid false and misleading acts, prac- 
tices, and representations by the respondent, trade in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia has been diverted unfairly to the respondent from 
his said competitors who do not falsely represent their products. In 
consequence thereof, injury has been, and is being, done by respondent 
to competition in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Dismissed, without prejudice, by the following order: 

The Commission having on January 6, 1947, entered its order herein 
directing, for the reasons therein stated, that respondent be afforded an 
opportunity to execute a stipulation of facts and agreement to cease and 
desist as to all of the charges in the complaint, except that the legend 
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“Doublewear” or “Double Wear” used by respondent in his trade 
name and as a trade-mark for his products should be excluded from 
such stipulation and agreement ; 

And respondent having now executed and tendered to the Commis- 
sion a stipulation of facts and agreement to cease and desist covering all 
of the charges in the complaint except those as to the use of said legend 

_ In respondent’s trade name and as a trade-mark for his products (and 
_ also covering certain matters not referred to in the complaint) : 
| ILtis ordered, That said stipulation be, and it hereby is, approved and 
_ accepted and made a part of the record in this proceeding. 

lt is further ordered, That the complaint herein be, and it hereby is, 
' dismissed without prejudice to the right of the Commission to take 
_ such further action in the matter in the future as the then existing cir- 
cumstances may warrant. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. R. A. McOuat and Mr. Charles S. Cox for the Commission. 

Williamson & Williamson, of Minneapolis, Minn., for respondent. 


Exce1n Razor Corr. er au. Complaint, June 21, 1940. Order, 
- August 15, 1947. (Docket 4169.) 

Charge: Advertising falsely or misleadingly as to fictitious or mis- 
leading guarantees, identity, manufacture or preparation, plant and 
equipment, prices being exaggerated as regular and customary and 
usual as reduced, special, etc., qualities or properties of product or 
service and source or origin ; misbranding or mislabeling as to identity, 
price, and source or origin; offering deceptive inducements to purchase 
or deal as to guarantee in general and limited offers or supply; passing 
off ; simulating competitor or his or other’s product by using trade 
name of competitor’s product; and using misleading name as to 
identity, plant and equipment, and source or origin; in connection 
with the manufacture and sale of radios, cameras, talking machines, 
electric sun lamps, clocks, razors or shavers, lighters, and electric and 
other novelties and like and similar products. 

Dismissed by the following order: 

It appearing that subsequent to the issuance of the complaint in 
this matter and the introduction of certain evidence in the proceed- 
ing two new complaints were issued by the Commission covering 
substantially the same issues as those raised herein, the first of said 
complaints (docket No. 4457, Paris Bead & Novelty House, Inc., et 
al.), including as respondents some of the parties named as respond- 
ents herein, and the second of said complaints (docket No. 4458, 
Elgin Razor Corp., et al.), including as respondents the remainder 


of said parties; ? 


2 Matter in Docket 4457 follows immediately. Matter in Docket 4458 is reported in this 
volume at p. 80. 
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And it further appearing that said new preceedings have been 
adjudicated by the Commission, and that there is no necessity for 
continuing with the present proceeding: Je tha 

Ir 1s orvERED, That the complaint herein be, and it hereby is, dis- 
missed. 

Before Mr. Arthur F. Thomas, trial examiner. 

Mr. Carrel F. Rhodes and Mr. Edward L. Smith for the 
Commission. 

Mr. James R. McKnight and Nash & Donnelly, of Chicago, Il., 
for Elgin Razor Corp., Underwood Laboratories, Inc., Underwood 
Industries, Inc., The Keen Manufacturing Co., Inc., The American 
Camera Corp., Henry T. Schiff, Frances R. Schiff, Benjamin A. 
Schiff, Robert M. Schiff, Albert I. Leight and Ed. Cohan. 

Mr. Henry H. Koven and Nash & Donnelly, of Chicago, Ill., for 
Match King, Inc., The American Supercraft Corp., The Monarch 
Manufacturing Co., Jack Galter, Dora M. Galter, William Galter, 
Harry C. Feinberg, Robert D. Schoenbrod and Arnold F. Shapiro. 

Mr. Maurice S. Cayne, of Chicago, Ill., for Paris Bead & Novelty 
House, Inc., Max Bressler, Ruth Bressler, and Ralph Korol. 

Nash & Donnelly, of Chicago, Ill., for Albert J. Tarrson. 


Paris Brap anp Novetty Houss, Inc., INTERNATIONAL MERCHANDISE 
Co., Inc., Max Bresster, RurH Bresster anp Rate Koro,. Com- 
plaint, February 4, 1941. Order, August 15, 1947. (Docket 4457.). 

Charge: Advertising falsely or misleadingly as to fictitious or mis- 
leading guarantees, identity, manufacture or preparation, plant and 
equipment, prices being exaggerated as regular and customary and 
usual as reduced, special, etc., qualities or properties of product or 
service and source or origin; misbranding or mislabeling as to identity, 
price and source or origin; offering deceptive inducements to purchase 
or deal as to guarantee in general and limited offers or supply ; passing 
off; simulating competitor or his or other’s product by using trade 
name of competitor’s product; and using misleading name as to iden- 
tity, plant and equipment and source or origin; in connection with the 
manufacture and sale of radios, cameras, talking machines, electric 
sunlamps, clocks, razors or shavers, lighters, and electric and other 
novelties and like and similar products. 

Complaint dismissed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon the 
record and the briefs and oral argument of counsel, and it appearing 
that respondents are jobbers only, that they did not manufacture the 
articles referred to in the complaint nor select the trade names for such 
articles, that respondents did none of the newspaper advertising re- 
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ferred to in the complaint, that respondents merely purchased a num- 
ber of said articles from certain of the respondents in another proceed- 
ing before the Commission (docket No. 4458, Elgin Razor Corp., et 
al.s) and resold them in the original packages, that said articles con- 
stituted only a few of some 4,000 different items handled by respond- 
ents, that no particular sales emphasis was placed on said articles by 
respondents, and that the purchase and resale of said articles has long 
been discontinued by respondents, and the Commission being of the 
opinion that in the circumstances the public interest does not require 
further action by the Commission in the present proceeding at this 
time: . 

It 1s ordered, That the complaint herein be, and it hereby is, dismissed 
without prejudice to the right of the Commission to take further action 
in the matter in the future as the then existing circumstances may 
warrant. : 

Before Ur. Randolph Preston, trial examiner. 

Mr. Carrel F. Rhodes and Mr. Edward L. Smith for the Com- 
mission. 

Mr. Maurice 8. Cayne, of Chicago, Il., for respondents. 


Ext Equan, Trapine Unper His Own Name anp Atso as Ox’O-Gas 
Co. Complaint, September 3, 1943. Original findings and order, 
January 23,1945. 40 F. T. C. 43. (Docket 5040.) Order vacating, 
setting aside and reopening case, etc., July 6, 1945. 41 F. T. C. 376. 
Order dismissing complaint without prejudice, August 19, 19477. 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to qualities, properties or results and indorsement, spon- 
sorship, or approval of product and claiming or using indorsements 
or testimonials falsely or misleadingly as to or from major oil com- 
panies; in connection with the sale of a gasoline additive or a solution 
designed to be mixed with gasolines for use as a motor fuel, under 
designation “OX’O”, and of a gasoline to which said OX’O had been 
added designated “OX’O-Gas.” 

Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
motion of respondent that the complaint herein be dismissed without 
prejudice, the answer of counsel supporting the complaint to said 
motion, and the record herein; 

And it appearing that on July 6, 1945, the Commission entered its 
order vacating the findings as to the facts and order to cease and desist 
theretofore issued herein and reopening this proceeding for the intro- 
duction of further evidence with respect to certain issues raised in the 
complaint ; 

And it further appearing that before further evidence with respect 


3 See this volume at p. 80. 
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to said issues can be introduced it is necessary that certain engineering 
tests of respondent’s product be made, and that while said tests are now 
being conducted the period of time required for their completion is 
indefinite ; 

And it further appearing that the resulting delay in this proceeding 
tends to prejudice respondent in the operation of his business, and the 
Commission being of the opinion that in the circumstances there 1s 
merit in respondent’s motion : 

It is ordered, That said motion be granted and that the complaint 
herein be, and it hereby is, dismissed without prejudice to the right of 
the Commission to take such further action in the matter in the future 
as may, in the opinion of the Commission, be warranted by the then 
existing circumstances. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Joseph Callaway for the Commission. 

Mr. James P. Kohler, Mr. James P. Kohler, Jr., Mr. Joseph H. Den- 
mark, and Davis, Hoxie & Faithful, of New York City, for respondent. 


Brengamin Coun, Meyer Luzow, Siponta Coun, AND VerRA Lusow, 
DOING BUSINESS AS Coun & Luzpow. Complaint, November 13, 1944. 
Order, August 28, 1947. (Docket 5118.) 

Charge: Advertising falsely or misleadingly and misrepresenting 
business status, advantages or connections as to dealer being manufac- 
turer and “factory to you” selling; in connection with the sale of men’s 
overcoats, topcoats, suits, and other articles of wearing apparel. 

Record closed without prejudice by the following order: 

‘This matter coming on to be heard upon the respondents’ motion 
that the orders entered herein by the Commission on December 20, 
1946 (reopening this proceeding for the introduction of further evi- 
dence) and April 17, 1947 (substituting trial examiner and fixing time 
and place for the taking of testimony) be vacated and set aside, and 
the Commission being of the opinion that said orders were within the 
powers of the Commission and were appropriate in the premises, and 
that respondents’ motion is not well taken: 

lt 1s ordered, That said motion be, and it hereby is, denied. 

It further appearing, however (from the transcript of the hearings 
held subsequent to the reopening of the proceeding on December 20, 
1946), that the advertising challenged in the complaint was used for a 
short period of time by only one of respondents’ stores and that re- 
spondents have long since discontinued the operation of said store, 
and the Commission being of the opinion that in the circumstances 
the public interest does not require further action by the Commission 
in this matter at the present time: 

Lt is ordered, That this proceeding be, and it hereby is, closed with- 
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out prejudice to the right of the Commission to reopen it and take such 
further action therein in the future as may be warranted by the then 
existing circumstances. 

Before Mr. Miles J. Furnas, Mr. Arthur F. Thomas, and Mr. W. W. 
Sheppard, trial examiners. 

Mr. DeWitt T. Puckett and Mr. George M. Martin for the Commis- 
sion. 

My. Harry J. Halperin, of New York City, for respondents. 


Tue American Mercury, Inc. anp Lawrence E. Spivak Aanp 
JosepH W. FrermAn, Orricers Turrior. Complaint, September 5, 
1945. Order, September 2, 1947. (Docket 5377.) 

Charge. Neglecting, unfairly or deceptively, to make material dis- 
closure as to abridgement of product; in connection with the sale 
of books. 

Comexaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the 
American Mercury, Inc., a corporation, Lawrence E. Spivak and 
Joseph W. Ferman, individually and as officers of The American 
Mercury, Inc., a corporation, hereinafter referred to as respondents, 
have violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrarn 1. Respondent The American Mercury, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, and respondents Lawrence E. 
Spivak and Joseph W. Ferman, individuals, are its president and vice 
president respectively. The individual respondents have dominant 
control of the advertising policies and business activities of the cor- 
porate respondent, and all of the respondents have cooperated with 
each other and have acted in concert in doing the acts and things 
hereinafter alleged. Respondents’ office and principal place of busi- 
ness is located at 570 Lexington Avenue~ New York, N. Y. 

Par. 2. Respondents are now and for more than 2 years last past 
have been engaged in the business of selling and distributing books. 
Respondents obtain from the publishers or authors of certain books the 
right to sell reprints thereof and in reprinting them, or having them 
reprinted, delete or cause to be deleted portions of the text so that 
such reprints are abridged. 

Respondents cause their said product, when sold, to be transported 
from their place of business in the State of New York to the pur- 
chasers thereof at their respective points of location in various other 
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States of the United States and in the District of Columbia. Re- 
spondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in their said product in commerce between 
and among the various States of the United States and in the District 
of Columbia. . 

Par. 3. In the course and conduct of their business in connection, 
with the sale and distribution of their abridged books in commerce, 
and as an inducement for the purchase thereof by members of the pur- 
chasing public, respondents, prior to about 1940 or 1941, failed to 
indicate in any way that they are not complete reprints of the origi- 
nal books from which they were copied; however, they have recently 
caused to be printed on the copyright page in their abridged books 
a statement in inconspicuous type, which reads as follows: 

“MERCURY MYSTERIES are chosen from the hundreds of mysteries pub- 
lished each year—for their pace, literary quality, and readability. Sometimes 
they are reprinted in full but more often they are cut to increase the speed of 
the story—always of course with the permission of the author or his publisher. 
This book has been cut.” 

Respondents have also caused advertisements of other reprinted 
books to be inserted in their abridged books, which formerly contained 
no notification to the effect that certain of their books so advertised 
were abridged. Typical of such advertisements is the following, which 
appears in respondents’ mystery book entitled “The Norths Meet 
Murder”: 


“MERCURY BOOKS AT 25¢ each these handy Mercury books are outstanding 
values. Here are your favorite thrillers—Ellery Queen, Agatha Christie, Erle. 
Stanley Gardner, Dorothy Sayers, Rex Stout; your favorite best sellers—Pear] 
Buck, Robert Nathan, Daphne du Maurier, Louis Bromfield. 

“These great book bargains are made possible only because leading publishers 
and authors are accepting a low royalty and because the books are printed on 
special high speed presses in very large quantities. Newly reset in good, clean, 
clear type—well printed on high grade paper—and sturdily bound in a special 
offset cover paper, Mercury books are easy to read and easy to buy. Check over the 
list right now. Send for your choices with the coupon below. Money back if 
not delighted. 25¢ per book. 


2. EVERYTHING IS THUNDER by J. L. Hardy 
* 


* * * * * * 
19. EAST WIND: WEST WIND by Pearl Buck 

* * * * * * * 
25. THE LIGHT THAT FAILED by Rudyard Kipling 

* * * * * * * 
32. THE DOOR BETWEEN by Ellery Queen. 

* * * * * * K?? 


However, recently a statement appears in connection with such ad- 
vertisements, of which the following is typical : 


“You can choose any of these 19 selected titles and be sure that your friends 
will enjoy them for the speed, the pace, and the surprise of good detective fiction. 
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| “Sometimes they are reprinted in full but more often they are cut to speed up 
| the story, always, of course with the permission of the author or of his publisher.”’ 

In such advertisements various books are listed by title and author 
_ without any indication as to which of the books listed are reprinted in 
full and which are abridged. 

Par. 4. The disclosure on the copyright page that respondents’ books 
are abridged does not constitute adequate notice thereof, as it appears 
in small, inconspicuous type not noticeable to the average purchaser. 
The failure adequately to disclose on the cover and title page of re- 
spondents’ books that they are abridged is misleading, as it indicates, 
contrary to fact, that they are unabridged and contain all of the subject 
_ matter of the original books from which they were copied. The fail- 
ure to indicate which of the other reprints mentioned in the advertising 
_ section of the aforesaid books are abridged is confusing and misleading 
| to the purchasing public. 

Par. 5. Through the respondents’ failure to disclose conspicuously, 
fully, and completely on the cover and title page of their books and 
in the advertisements thereof that they are abridged, respondents 
represent, directly or by implication, that their books are complete 
reprints of the originals from which they are copied. 

Par. 6. The statements and representations used and disseminated 
by the respondents in the manner above described are false, misleading, 
and deceptive. In truth and in fact, the books respondents sell are 
usually condensed from the about 75,000 words in the originals to 
about 60,000 words, with a possible variation of 5,000 words more or 
less. 

Par. 7. The use by the respondents of the foregoing false, mis- 
leading, and deceptive statements and representations disseminated 
as aforesaid has had and now has the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that all of such repre- 
sentations are true, and induces a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
respondents’ abridged books. 

Par. 8. The aforesaid acts and practicees of the respondents, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 

This matter came on to be heard by the Commission on the complaint, 
answer of respondents, and a stipulation tendered by respondents to 
cease and desist from certain practices in connection with the sale and 
distribution of books, and it appearing to the Commission that the 
provisions of said stipulation to cease and desist adequately cover all 
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the material allegations of the complaint herein, and that in fact 
respondents took some steps toward disclosing the facts concerning 
the abridgement of numerous books sold by them before the initiation 
of the investigation preceding the issuance of the complaint in this 
proceeding, and it further appearing, in view of the discontinuance 
of the practices alleged in the complaint without likelihood of a 
resumption thereof and the acceptance and approval of the stipulation 
to cease and desist tendered by respondents, that there is no present 
public interest in a continuation of this proceeding, therefore: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
further proceedings. 

Mr. John M. Russell for the Commission. 

Mr. Maurice Smith, of New York City, for respondents. 


Haroip KirscupauM, Trapine as Luxor Rapio MAanuracruriINne 
Co. AND ConsotipATrp Rapto AND TrLEviston Co. Complaint, Novem- 
ber 22, 1944. Order, September 9, 1947. (Docket 5251.) 

Charge: Advertising falsely or misleadingly as to dealer being 
manufacturer and as to products being sold at wholesale prices, 
custom-made and specially constructed, designed and built by expert 
engineers and specialists, quality of product, comparative merits and 
prompt delivery; in connection with the sale of radio and television 
sets and record players and other electrical and mechanical devices. 

Record closed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 

the motion of counsel supporting the complaint to close the case 
herein without prejudice to the right of the Commission to reopen 
the same and resume trial thereof in accordance with regular pro- 
cedure should future circumstances and the public interest so require, 
and it appearing to the Commission that the whereabouts of the re- 
spondent herein cannot be ascertained notwithstanding diligent search 
and inquiry on the part of counsel supporting the complaint, and that 
for such reason it has been impossible to proceed with the trial of the 
case or otherwise to expedite the disposition thereof, and the Com- 
mission having duly considered said motion, and the record herein, and 
being fully advised in the premises; 
It is ordered, That the case growing out of the complaint herein 
issued November 22, 1944, be, and the same hereby is, closed without 
prejudice to the right of the Commission to reopen the case and resume 
trial thereof in accordance with its regular procedure. 

Before Mr. George Biddle, trial examiner. 

Mr. Carrel F. Rhodes for the Commission. 
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Freperick Larrer anp Jan Rozenpaau* AND Guorcr D. Borner as 
TRUSTEE FoR THE Creprrors or Ray Forusr, ALL Trapine anp Dorne 
Bustyess as Trr-O-Sut Propucrs Co. Inc., anp Atso as Decrman 
Cuemicat Co. Complaint, July 20, 1944. Order, September 23, 1947. 
(Docket 5194.) 

Charge: Advertising falsely or misleadingly as to unique nature and 
qualities, properties, or results of product; in connection with the sale 
of a medicinal foot preparation designated “Rest-Eez.” 

Dismissed by the following order: 

This matter came on to be heard in regular course upon the com- 
_ plaint, answers, testimony and other evidence, report of the trial exam- 
iner and exceptions thereto, and brief in support of the complaint (re- 
spondents not having filed brief and oral argument not having been 
requested). 

The complaint alleged dissemination by the respondents of false ad- 
vertisements concerning the therapeutic properties of “Rest-Eez,” a 
foot bath preparation, and the record herein sustains the charges made 
as to the falsity of the advertisements. Respondents Frederick Latter, 
Jan Rozendaal, and George D. Boinet in their individual capacities did 
not, however, trade or do business as Ter-O-Sul Products Co., Inc., or as 
Decimal Chemical Co. “Rest-Eez” was advertised and distributed by 
Ter-O-Sul Products Co., Inc., a corporation organized under the laws 
of the State of New York, until it was adjudged a bankrupt and its. 
assets sold in April 1942. These assets were purchased by Ray Forest, 
who, under the trade name of Decimal Chemical Co., advertised and 
marketed “Rest-Eez” until about May 1943, when, just prior to his, 
induction into the Army, Forest assigned all the assets of the business: 
carried on by him as Decimal Chemical Co. to George D. Boinet as 
trustee for the benefit of the creditors of said Forest. These assets 
were liquidated prior to September 1944, the proceeds distributed, 
and the trusteeship terminated. Boinet served as trustee without com- 
pensation. The record does not show that respondents Frederick Lat- 
ter or Jan Rozendaal had any ownership interest in Ter-O-Sul Prod- 
ucts Co., Inc., or in Decimal Chemical Co. Respondent George D. Boi- 
net had title to Decimal Chemical Co. as trustee for the creditors of 
Ray Forest, but had no individual interest. There is no apparent 
reason to expect a resumption of the advertising and sale of “Rest-Kez” 
by Boinet as a trustee or otherwise. 


4 The Commission by an order dated June 13, 1945, dismissed complaint as to respondent 
Jan Rozendaal, as follows: 

“his matter coming on to be heard by the Commission upon the motion filed herein on 
January 19, 1945, by Jan Rozendaal, one of the respondents herein, to dismiss the complaint 
heretofore issued on July 20, 1944, and the Commission having duly considered the said 
motion and the record herein, and being now fully advised in the premises ; 

“It is ordered, That the complaint herein be, and the same hereby is, dismissed as to 
respondent Jan Rozendaal.” 
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Having duly considered the matter and it appearing to the Commis- 
sion that there is no present public interest warranting further action 
in this proceeding: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John, W. Addison and Mr. Webster Ballinger, trial 
examiners. 

Mr. R. A. McOuat and Mr. B. W. Stanley for the Commission. 

Mr. Henry T. Hornidge and Upham, Blasi & Drews, of New York 
City for respondents. 


Jacop Swimmer, Trapine as NarionaL Lacquer MANUFACTURING 
Co. anp as Natronat Tiranrum Co. Complaint, November 2, 1942. 
Order, September 26, 1947. (Docket 4864.) 

Charge: Advertising falsely or misleadingly as to quality, compara- 
tive merits, and qualities, properties or results and composition of 
product and misbranding or mislabeling and neglecting, unfairly or 
deceptively, to make material disclosure as to composition of products ; 
in connection with the sale of paint and paint products. 

Comp.aInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Jacob 
Swimmer, an individual, trading under the name National Lacquer 
Manufacturing Co., and under the name National Titanium Co., here- 
inafter referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issued its com- 
plaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent Jacob Swimmer is an individual trading 
and doing business under the name and style of “National Lacquer 
Manufacturing Company” and under the name and style of “National 
Titanium Company” with his principal office and place of business 
located at 2330 East Thirty-seventh Street, in the city of Vernon, Calif. 

Par. 2. Said respondent is now, and for more than 2 years last past 
has been, engaged in the sale and distribution of paint and paint 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

In the course and conduct of his said business, respondent purchases 
waste paint which has been lost from spray guns in the process of 
application of the original fresh stock on refrigerator boxes and other 
surfaces, which he reconditions into the product herein referred to 
and sells under the trade designation “Nitrosol.” 

The respondent causes his said paint, when sold, to be transported 
from his said place of business in the State of California to the pur- 
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chasers thereof located at various points in the several States of the 
United States other than the State of California and in the District 
of Columbia. Respondent maintains a course of trade in said product 
in said commerce. 

Par. 3. In the course and conduct of said business, and for the 
purpose of inducing the purchase of respondent’s paint, it has been 
_ and is the practice of respondent to mail letters and advertising litera- 
ture to purchasers and prospective purchasers located in the various 
States of the United States and in the District of Columbia, and to 
make representations therein with respect to the quality and composi- 
tion of said paint. Typical of said representations so made, among 
others, are the following: 


Its unusual high quality makes it ideal for all exterior and interior surfaces. 

Works perfectly over wood, metal, plaster, concrete and brick surfaces whether 
previously painted or not. 

This material is positively identical in formula and composition to fas most 
expensively made brand of outside white paint. 

Endures severest exposure to all climatic conditions without cracking, chip. 
ping or yellowing, and lasts practically a lifetime. 

Unaffected by salt air, gases, chemical fumes and steam. 


Through and by means of the foregoing statements and others of 
similar import and meaning, the respondent represents and implies 
that his said paint has special qualities making it an ideal all-purpose 
paint for both exterior and interior use; that it is comparable in qual- 
ity and composition to the most expensive and high-quality paints 
made by paint manufacturers of well-known and favorable reputa- 
tion; and that it can withstand for practically a lifetime deterioration 
from all atmospheric conditions. 

Par. 4. In truth and in fact, respondent’s paint does not possess the 
qualities necessary to make it an ideal paint for all exterior and in- 
terior uses. It is not comparable in quality and composition to the 
most expensive and high-quality paints made by paint manufacturers 
of well-known and favorable reputation. Respondent’s paint is made 
from salvaged materials and lacks the uniform proportions of the 
ingredients usually found in high-quality and expensive paints. It 
will not withstand for practically a lifetime, or for any other long 
period of time, deterioration from all atmospheric conditions. 

The statements placed on the labels and in advertising circulars 
by respondent purportedly showing the actual percentage of the 
various ingredients used in the paint, are not always accurate in 
showing the actual composition of his paints in that such percentages 
are not correctly stated and large percentages of water, which are 
added to the paint, are not revealed by the respondent. In some 
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instances, said paints actually contain from 25 to 30 percent water by 
weight. 

Par. 5. The use by the respondent of the aforesaid false, mislead- 
ing, and deceptive representations and implications respecting the 
quality and composition of his said paint, and his failure to disclose 
in his advertising and on the labels of his containers a substantially 
accurate analysis of his paints has had the capacity and tendency to,. 
and does, mislead and deceive a substantial portion of the purchasing 
public into the mistaken and erroneous belief that said representations 
and implications are true, and causes a substantial portion of the pur- 
chasing public, because of such mistaken and erroneous belief, to 
purchase said product. 

Par. 6. The aforesaid acts and practices of the respondent, as: 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

This matter coming on for final consideration by the Commission, 
and it appearing that respondent has tong since discontinued the sale 
of the product involved in the proceeding and the use of the advertis- 
ing representations challenged by the complaint, and the Commission: 
being of the opinion that in the circumstances the public interest does 
not require further corrective action by the Commission in the matter 
at the present time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to reopen 
the matter and take such further action herein in the future as may 
be warranted by the then existing circumstances. 

Before Mr. James A. Purcell, trial examiner. 

Mr. S. F. Rose, Mr. Edward L. Smith, and Mr. George M. Martin 
for the Commission. 

Mr. G. V. Weikert, of Los Angeles, Calif., for respondent. 


Kennero James McKenzizr, Traprne as Snarorta CHEmican 
Works, anp AmertcAn Rue & Carper Co. ann J. H. Waxwovicx. 


Complaint, February 19, 1945. Order, September 26, 1947. (Docket 
5283.) 


Charge: Advertising falsely or misleadingly as to composition, 
qualities, properties, or results and business as that of a manufacturing 
chemist, and assuming or using misleading trade or corporate name 
as to business being that of a manufacturing chemist; in connection 


with the sale of a preparation designated “Karpet-Kleen” for use in 
cleaning rugs. 
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Dismissed by the following order: 
This matter coming on to be heard by the Commission upon the 
_ record, including the recommended decision of the trial examiner and 
_ the exceptions thereto, and the briefs of counsel (oral argument not 
having been requested) ; 
_ And it appearing that respondent Kenneth James McKenzie has died 
| since the institution of the proceeding, that the product in question 
| is no longer being manufactured or sold, and that respondents Ameri- 
| can Rug & Carpet Co. and J. H. Wallovick, while formerly engaged 
| in the sale of the product, did not make any of the advertising repre- 
| sentations challenged by the complaint: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed. 
Before Ur. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. Raymond B. Morris, of Chicago, Ill., for Kenneth James 
_ McKenzie. 
Salinger & Kohn, of Chicago, U1., for American Rug & Carpet Co. 
and J. H. Wallovick. 


Agawam Wooten Co., Inc. Complaint, September 20, 1944. Order, 
‘October 22, 1947. (Docket 5218.) 

Charge: Misbranding or mislabeling and neglecting, unfairly or 
deceptively, to make material disclosure as to composition of prod- 
ucts, in violation of the Federal Trade Commission Act and the 
Wool Products Labeling Act of 1939; in connection with the manu- 
facture and sale of fabrics, used principally in the manufacture of 
women’s clothing. 

Compiatnt : Pursuant to the provisions of the Federal Trade Com- 
mission Act, and the Wool Products Labeling Act of 1939, and by 
virtue of the authority vested in it by said acts, the Federal Trade 
Commission, having reason to believe that Agawam Woolen Co., Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. The respondent, Agawam Woolen Co., Inc., is a 
Massachusetts corporation with mill and principal office located at 
Agawam, Mass. 

Par. 2. The respondent is engaged in the introduction and manu- 
facture for introduction into commerce, and in the sale, transporta- 
tion, and distribution of wool products, as such products are defined 
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in the Wool Products Labeling Act of 1939, in commerce as “com- 
merce” is defined in said act, and in the Federal Trade Commission 
Act. Many of respondent’s said products are composed in whole or 
in part of wool, reprocessed wool, or reused wool, as those terms are 
defined in the Wool Products Labeling Act of 1939, and such products 
are subject to the provisions of said act and the rules and regulations 
promulgated thereunder. Since July 15, 1941, respondent has violated 
the provisions of said act and said rules and regulations in the intro- 
duction and manufacture for introduction into commerce, and in the 
sale, transportation, and distribution of said wool products in said 
commerce, by causing said wool products to be misbranded within the 
intent and meaning of said act and rules and regulations. 

Par. 3. Among the wool products introduced and manufactured for 
introduction into commerce and sold, transported, and distributed 
in said commerce as aforesaid were fabrics, used principally in the 
manufacture of women’s clothing. Exemplifying respondent’s prac- 
tice of violating said act and the rules and regulations promulgated 
thereunder is its misbranding of the aforesaid products in violation 
of the provisions of said act and said rules and regulations by failing 
to affix to said products a stamp, tag, label, or other means of identifi- 
cation, or a substitute in lieu thereof, as provided by said act, showing 
(a) the percentage of the total fiber weight of the wool products, ex- 
clusive of ornamentation not exceeding five percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber was 5 percentum or more, and (5) the aggregate of all other 
fibers; (6) the maximum percentage of the total weight of the wool 
product of nonfibrous loading, filling or adulterating matter; (c) the 
percentages in words and figures plainly legible by weight of the wool 
contents of such wool products where said wool product contains a 
fiber other than wool; (d@) the name of the manufacturer of the wool 
product, or the manufacturer’s registered identification number and 
the name of a seller or reseller of the product as provided for in the 
rules and regulations promulgated under such act, or the name of one 
or more persons subject to section 3 of said act with respect to such 
wool product. 

Par. 4. The aforesaid acts, practices and methods of the respondent 
as alleged were and are in violation of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 

This matter came on to be heard by the Commission in regular course 
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upon the complaint, answer of respondent, testimony and other evi- 
dence introduced before an examiner of the Commission theretofore 
duly designated by it, recommended decision of the trial examiner 
and exceptions thereto, and briefs of counsel. 

The respondent, a small woolen mill, is charged with violation of the 
Wool Products Labeling Act of 1939 and the rules and regulations pro- 
mulgated pursuant thereto. The record establishes that respondent 
did in fact violate the act and the rules and regulations by labeling as 
“All Wool” products which contained reprocessed wool and reused 
wool, and also by labeling as “Reprocessed Wool” products which con- 
tained reused wool. These violations resulted from respondent using 
the same description for the fibers in its products as that shown on the 
invoices of certain raw materials received from one of its suppliers and 
used in making the products in question. These invoice representa- 
tions to respondent did not constitute a guaranty within the meaning 
of section 9 of the Wool Products Labeling Act of 1939 and, therefore, 
do not constitute a defense. In addition to these matters, the labels 
used by respondent to disclose the information required by law were 
not in conformity with the applicable requirements for such labels. 

In considering the matter, however, it appears to the Commission 
that the violations of the act and the rules and regulations by respond- 
ent ceased in November 1948, about 10 months before the issuance of 
the complaint in this proceeding, that they were not due to deliberate 
intent to violate the law, that apparently respondent has been in com- 
pliance with the requirements of the act for about 4 years last past, 
and that no reason appears to anticipate any resumption of the un- 
lawful practices. In these circumstances the requisite public interest 
to maintain any further proceeding does not appear. 

In reaching the foregoing conclusion consideration has been given 
to the exceptions filed by counsel supporting the complaint to the 
recommended decision of the trial examiner. ; 

Exception No. 1 relates to the statement of issues by the trial exam- 
iner, and counsel has stated them with more exactness, except as to his 
erroneous inclusion of an issue designated as “arrangement of the 
requisite information on the tags.” ‘The complaint does not adequately 
raise such an issue. 

Exception No. 2 runs to the recommended dismissal of the complaint 
without prejudice, alleging failure to find that the so-called “guaranty” 
received by respondent did not in fact constitute a guaranty under the 
Wool Products Labeling Act of 1939, and further challenging the 
conclusion that the violations of law by respondent were unintentional 
and due to a good-faith mistake in treating certain invoices as a guar- 
anty. The trial examiner did find, in substance, that respondent 
received no guaranty sufficient to meet the requirements of the act. 
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The evidence and inferences therefrom might support a view that 
respondent did or did not act in good faith. The trial examiner heard 
and observed the witnesses and, under the circumstances of this case, the 
Commission accepts his appraisal of the evidence on this point. 

Exception No. 3 is directed to a failure by the trial examiner to find 
a violation of the rules and regulations promulgated pursuant to the 
Wool Products Labeling Act of 1939, and specifically rule 10 thereof. 
If such violation existed, it was not sufficiently charged in the com- 
plaint, nor did the complaint charge the violation of rule 25, which is 
indicated hy Commission’s exhibits 1, 2, and 3. 

Having duly considered the matter, and for the reasons stated: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
further proceedings should the facts warrant such action. 

Before Mr. Henry P. Alden, trial examiner. 

Mr. J. W. Brookfield, Jr. and Mr. George W. Martin for the 
‘Commission. 

Mallary & Gilbert, of Springfield, Mass., for respondent. 


McKesson & Rossing, Inc., Trapine as GoLpEN Brown CHEMICAL 
Co. Complaint, January 14, 1946. Order, October 22, 1947. (Docket 
5415.) 

Charge: Advertising falsely or misleadingly, offering deceptive 
inducements to purchase or deal, and securing agents or representa- 
tives falsely or misleadingly through misrepresenting as free products, 
price of which included in charge otherwise demanded; in connection 
with the sale of toilet articles, among which are: Golden Brown Hair 
Dressing, Golden Brown Ointment, Golden Brown Soap, Flowers of 
Liberia Talc, Golden Brown Lipstick, and Flowers of Liberia Rose 
Almond Lotion. 

Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
motion of counsel supporting the complaint that this proceeding be 
closed without prejudice, and it appearing that respondent has long 
since discontinued the advertising complained of and has also dis- 
continued the manufacture of the products in question, that there is 
good reason to believe that such advertising will not be resumed in 
the future, and the Commission being of the opinion that in the cir- 
cumstances the public interest does not require further action by the 
Commission in the matter at the present time: 

Lt is ordered, That said motion be granted and that this proceeding 
be, and it hereby is, closed without prejudice to the right of the Com- 
mission to reopen it and take such further action therein in the future 
as may be warranted by the then existing circumstances. 
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Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Clinton Robb, of Washington, D. C., and Mr. Martin D. Jacobs, 
of New York City for respondent. 
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Jenrvie Roru anv Louris Rorn, Trapine as Worruwuitn Hatcu- 
_zries. Complaint, September 4, 1945. Order, November 3, 1947. 
| (Docket 5376.) 

Charge: Advertising falsely or misleadingly as to government con- 
nection, supervision, indorsement or approval, and as to operations 
under the National Poultry Improvement Plan, as to government 
indorsement or approval of product, and as to source or origin, history, 
and standards thereof ; in connection with the sale of claimed “R. O. P.” 
baby chicks. 

Comraint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 


_ Federal Trade Commission, having reason to believe that Jenevie 


Roth and Louis Roth, individually, and trading as Worthwhile Hatch- 
eries, hereinafter referred to as respondents, have violated the pro- 
visions of said Act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacraPpH 1. Respondent Jenevie and Louis Roth are individuals 
and doing business as Worthwhile Hatcheries with their office and 
principal place of business located at 101 West North Avenue, 
Baltimore, Md. 

Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of baby chicks. Re- 
spondents caused their baby chicks when sold by them to be transported 
from their aforesaid place of business in the State of Maryland to 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. Respondents purchase a large por- 
tion of their baby chicks from hatcheries located in various States and 
cause baby chicks to be sent direct from said sources of supply to the 
purchasers located in various other States than the sources of supply. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade of said baby chicks in commerce among and 
between the various States of the United States and the District of 
Columbia. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their baby chicks, re- 
spondents have circulated and are now circulating among prospective 
purchasers throughout the United States by United States mails, 
advertisements in newspapers, trade journals and by advertising 
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folders, and price lists many false statements and misrepresentations 
concerning their product and the nature of their business. Among and 
typical of such false statements and representations disseminated as 
aforesaid are the following: 


WORTHWHILE HATCHERIES 
Hatchers & Dealers—Baby Chicks 
THESE CHICKS HATCHED ALL YEAR 


as hatched 
Heavies Mixed AAA $12.50 per Hundred 
New Hampshire Reds “Roth” Quality $13.50 per Hundred 
Barred Rock 


‘ Rock Red X Special Mating R. O. P. $16.00 per Hundred ' 
White Leghorns ; 


We can fill your orders with chicks from pullorum clean flocks in N. H. Reds, 
Rock Red X or Barred Rocks at $10.50 per hundred. 
All chicks from carefully culled and blood-tested flocks. 


Par. 4. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, respondents represented, directly and by implication, that they 
are United States Record of Performance breeders and operate 
poultry-breeding plants, or hatcheries, under the supervision of an 
official for the agency supervising the National Poultry Improvement 
Plan administered by the Bureau of Animal Industry, United States 
Department of Agriculture, in cooperation with the official State 
agency in charge of the plan in the State of Maryland; that their sired 
chicks are obtained from flocks headed by wing-banded pedigreed 
males, and meet all requirements of the United States Record of 
Performance program; and that all chicks sold and distributed by 
them have been pullorum tested and come from carefully culled and 
blood-tested flocks. 

Par. 5. The foregoing statements and representations are grossly 
exaggerated, false, and misleading. In truth and in fact, respondents 
are not United States Record of Performance breeders and do not 
operate poultry-breeding plants or hatcheries under the supervision 
of an official for the agency supervising the National Poultry Improve- 
ment Plan administered by the Bureau of Animal Industry, United 
States Department of Agriculture, in cooperation with the official 
State agency in charge of said plan in the State of Maryland, and their 
sired chicks are not obtained from flocks headed by wing-banded pedi- 
greed males, and do not meet all the requirements of United States 
Record of Performance program. Respondent’s baby chicks have not 
been tested for pullorum; all of their baby chicks are not from care- 
fully culled and blood-tested flocks. | 
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Par. 6. A United States Record of Performance breeder or hatchery 
is understood by members of the poultry industry to be one operating 
under an official State agency cooperating with the Bureau of Animal 
Andustry, United States Department of Agriculture, under what is 
known as the National Poultry Improvement Plan. The National 
Poultry Improvement Plan as approved by the Secretary of Agri- 
| culture has for its objective, among other things, improvement in the 
_ production and breeding stock, hatching eggs and chicks with respect 
_to the quality, by describing them in terms uniformly accepted in all 
parts of the United States. Certain official terminology prescribed 
| by the plan, such as “United States Record of Performance,” “Record 
_of Performance” and their abbreviations, “U. S. R. O. P.” and “R. O. 
_P.,” has acquired definite meaning throughout the industry and trade 
' and when used to describe specified fowls, indicates that each thereof 
has an official performance or lineage record. The terms “United 
States Record of Performance” and “Record of Performance” and 
the symbols “U. S. R. O. P.” or “R. O. P.” are not applicable to all 
poultry produced by the National poultry improvement plan partici- 
pant, and are misnomers for any fow] that has not been duly certified 
and registered as such. A cockerel cannot become a U.S. R. O. P. or 
an R. O. P. male in the accepted meaning of said term until the passing 
of certain official tests when it has reached 6 months of age. The 
cockerel’s condition and qualities at the end of the 6-month period 
are essential items in its record of performance, which is not kept 
until after said official inspection and certification. If such inspec- 
tion is not officially made, or if the cockerel fails to pass the test when 
made, no record of performance has been established or is recognized, 
notwithstanding pedigree. Regulations of the plan provide that the 
use of the term “R. O. P. sired” is permissible only when the males 
siring the chicks so described have been officially leg-banded as U. 5. 
R. O. P. males and registered as such. Accordingly, the progeny of 
mere wing-banded cockerels are not “R. O. P. sired.” 

Par. 7. The use by the respondents of the trade name Worthwhile 
Hatcheries and the term “Hatchers and Dealers” is misleading and 
deceptive in that such trade name imports and implies that the busi- 
ness of said respondents is that of a hatchery. Whereas, in truth 
and in fact, the business of said respondents, insofar as poultry is con- 
cerned, consists of buying baby chicks from hatcheries and reselling 
same to the public. A large part of their business. in baby chicks 
consists of sending orders direct to the hatcheries from whom they 
obtain their baby chicks and having orders filled by said hatcheries 
and sent direct to the purchasers. Said respondents do not own, 
operate, or control any hatchery and do not hatch any eggs at their 
place of business in Baltimore, Md., and they only keep on hand, at 
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said place of business, a small stock of baby chicks which are obtained ~ 
from outside sources. 

Par. 8. The use by the respondents of the acts and practices herein 
set forth has a tendency and capacity to, and does, mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements, representations and claims 
are true, and causes and has caused a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase substantial quantities of respondents’ baby chicks. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the injury and prejudice of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Complaint dismissed without prejudice by the following order: 

The Commission having on June 5, 1947, entered its order directing 
that respondents be afforded an opportunity to enter into a stipulation 
of facts and agreement to cease and desist covering all of the issues in 
this proceeding except one issue specified in said order, and that the 
matter then be resubmitted to the Commission for further considera- 
tion, and respondents having now executed and tendered to the Com- 
mission such a stipulation and agreement: 

It is ordered, That said stipulation and agreement be approved and 
accepted, and that the complaint herein be, and it hereby is, dismissed 
without prejudice to the right of the Commission to take such further 
action in the matter in the future as may be warranted by the then 
existing circumstances. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash vor the Commission. 

Mr. Max R. Israelson, of Baltimore, Md., for respondents. 


- Untrep Apvertistne Compantss, Inc., anp Netson J. McManon 
Dorne Business as Tatty Soar Co. Complaint, March 8, 1945. 
Order, November 10, 1947. (Docket 5289.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results; in connection with the sale of a medicated soap desig- 
nated Tally Soap. 

Complaint dismissed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
the record, including the recommended decision of the trial examiner, 
and brief of counsel supporting the complaint (no brief having been 
filed on behalf of respondents and oral argument not having been 
requested) : 

And it appearing that neither of the respondents has ever been en- 
gaged in the advertising or sale in interstate commerce of the product 
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here involved, that the respondent corporation was formally dissolved 
on or about January 1, 1944, and that the manufacture of the product 
} in question has long since been discontinued: 

|, /¢ ts ordered, That the complaint herein be, and it heréby is, dis- 
| missed without prejudice to the right of the Commission to take such 
further action in the matter in the future as may be warranted by the 
| then existing circumstances. 

Shinsiasenan Mason not participating. 

Before Wr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Henry Junge, of Chicago, Ill., for Nelson J. McMahon. 


WauirenaLt Puarmacat, Inc. Complaint, March 2, 1942. Order, 
| November 14, 1947, (Docket 4718.) 

Charge: Aa stant falsely or misleadingly as to qualities, prop- 
erties, or results and comparative merits and neglecting, unfairly or de- 
ceptively, to make material disclosure as to safety of product; in con- 
nection with the sale of a medical preparation under the trade and 
brand name Aspertane. 

CompLaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that White- 
hall Pharamacal, Inc., a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParagrapH 1. Respondent Whitehall Pharmacal, Inc., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of New Jersey with its principal office and place of business 
located at 257 Cornelison Avenue, city of Jersey City, State of New 
Jersey. 

Par. 2. The respondent has been for some time last past and is now 
engaged in the sale of a medical preparation under the trade and 
brand name of Aspertane. The respondent causes the said medical 
preparation, when sold, to be transported from its factories in Jersey 
City, N. J., and New York, N. Y., to the purchasers thereof located 
in various States of the United States other than New Jersey and New 
York and in the District of Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, the 
respondent has disseminated and is now disseminating and has caused 
and is now causing the dissemination of false advertisements con- 
cerning its said product by United States mails and by various other 
means in commerce, as commerce is defined in the Federal Trade Com- 
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mission Act; and the respondent has also disseminated and is now 
disseminating and has caused and is now causing the dissemination of 
false advertisements concerning its said product by various means for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of its said product in commerce, as commerce 
is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated and caused to be disseminated, as hereinbefore set forth, 
by United States mails and by advertisements in newspapers and 
periodicals are the following: 

The instant you feel a headache coming on take the remarkable tablets called 
Aspertane. You'll be amazed at how fast you feel better for Aspertane is. 
aspirin plus, that is, aspirin plus an extra fast pain relieving ingredient that 
many doctors prescribe. Thus Aspertane’s double ingredients give double action 
to bring you extra fast relief. 

* * * * * * * 

It’s aspirin plus! Aspertane—speedy pain relief! For headaches, neuralgia 
and muscular aches. 

Par. 4. By the use of the above statements and representations, and. 
others similar thereto not specifically set out herein, the respondent 
represents that the combination of analgesic drugs contained in the 
preparation designated as Aspertane produce twice the relief to the 
user as that obtained by the use of aspirin alone. 

Par. 5. The aforesaid statements and representations, used and dis- 
seminated by the respondent as hereinabove described, are grossly 
exaggerated, false and misleading. 

In truth and in fact. the combination of analgesic drugs contained 
in the preparation designated as Aspertane does not produce twice 
the relief to the user as that obtained by a similar amount of aspirin 
alone. The second ingredient in Aspertane to which reference is 
made in respondent’s advertisements, but which is not described by 
name therein, is acetanilid, and acetanilid is not as free from danger- 
ous consequences as is aspirin. 

Par. 6. The respondent’s advertisement disseminated as aforesaid, 
constitute false advertisements for the further reason that they fail 
to reveal facts material in the light of such representations, or material 
with respect to consequences which may result from the use of the 
preparation to which the advertisements relate under conditions pre- 
scribed in said advertisements, or under such conditions as are custo- 
mary or usual. 

In truth and in fact, the preparation designated as Aspertane is 
composed of a combination of the drugs aspirin and acetanilid, and 
acetanilid is potentially dangerous, An excessive use of acetanilid 
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or an excessive use of Aspertane may cause a dependence upon the 
drug or physical collapse. Particularly, said preparation is danger- 
ous to the health of children and should not be used by or adminis- 
tered to them. 

Par. 7. The use by the respondent of the foregoing false, deceptive 
‘and misleading statements with respect to its product, disseminated 
_as aforesaid, has had and now has the capacity and tendency to and 
| does ae and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that such statements, rep- 

| resentations and advertisements are true and to induce a portion of 
the: purchasing public because of such erroneous beliefs to purchase 
| respondent’s said product. 

| Par. 8. The foregoing acts and practices of respondent, as herein 
_ alleged, are all to the prejudice and injury of the public and consti- — 
| tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 

Complaint dismissed without prejudice by the following order: 


This matter coming on to be heard upon the motion of counsel sup- 
porting the complaint that the complaint be dismissed without preju- 
dice and upon the answer filed by counsel for respondent consenting to 
said motion, and it appearing that since the issuance of the complaint, 
respondent, a corporation, has discontirtued business and has been dis- 
solved, and the Commission being of the opinion that in the circum- 
stances the public interest does not require further proceedings in the 
matter at the present time: 

It is ordered, That said motion be granted, and that the complaint 
herein be, and it hereby is, dismissed without prejudice to the right of 
the Commission to take such further action in the matter in the future 
as may be warranted by the then existing circumstances. 

- Commissioner Mason not participating. 

Mr. D. C. Daniel for the Commission. 

Mr, Dudley Browne, Mr. Know Ide, Mr. L. B. Stoughton and 
Rogers, Hoge & Hills, of New York City, for respondent. 


CaroLENE Propucrs Co. Complaint, August 22, 1941. Order, 
November 18, 1947. (Docket 4575.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results, nature of product, composition and comparative merits ; 
-misbranding or mislabeling and using misleading product name or 
title as to composition of product; simulating containers or dress of 
competitors’ products; and of thereby placing in the hands of retail 
dealers means of deceiving the purchasing public; in connection with 
the manufacture and sale of skimmed milk products designated as 
“Carolene” and as “Milnut.” 
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CompiaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that the 
Carolene Products Co., a corporation, hereinafter referred to as re- 
spondent, has violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrapu 1. Respondent Carolene Products Co. is a corporation 
organized, existing and doing business under, and by virtue of, the 
laws of the State of Michigan, and has its principal office and place 
of business at Litchfield, Ill. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of manufacturing, selling, and distributing 
skimmed milk products designated as “Carolene” and as “Milnut,” in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
said products when sold to be transported from its place of business 
in Illinois to purchasers thereof located in various States of the United 
States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce between and 
among various States of the United States and in the District of 
Columbia. 

In the course and conduct of its business, respondent is in competi- 
tion with other corporations, and with individuals, and partnerships 
engaged in the sale and distribution of milk, or evaporated milk, in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business the re- 
spondent has disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of, false and misleading advertis- 
ing concerning its said products, by United States mail, by inserting 
the same in newspapers and periodicals having a general circulation, 
and also in circulars and other printed or written matter, all of which 
are distributed in commerce among and between various States of the 
United States, and by continuities broadcast by radio stations which 
have sufficient power to, and do, convey the programs emanating there- 
from to listeners located in various States of the United States other 
than the State from which said broadcasts originate, and by other 
means in commerce, as “commerce” is defined in the Federal Trade 
Commission, Act, for the purpose of inducing, and which is likely to 
induce, directly or indirectly, the purchase of its said products. 

Among and typical of the false, misleading, and deceptive state- 
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ments and representations contained in said advertising disseminated 
and caused to be disseminated as aforesaid, are the following: 

So Rich It Whips. 

For all cooking and table uses just as you would use whole milk, cream, whip- 
ping cream and canned milk. : 

Proteins, minerals and carbohydrates that give whole milk so much of its food 
value are concentrated almost 21% times. 

Amazing milk compound. 

Greatly superior in every way to the ordinary evaporated milk. 

Amazingly different kind of Milk Food. 

Costs no more than ordinary evaporated milk. 

Affording everyone the luxury of whipped cream desserts. 

It is richer in four of the most essential vitamins than ordinary canned milk. 

A superior milk product. 

Par. 4. Through the use of the statements and representations here- 
inabove set forth, and other statements and representations similar 
thereto, not specifically set out herein, all of which purport to be 
descriptive of the food values of respondent’s products, respondent 
represents, directly and by implication, that its products “Milnut” 
and “Carolene” are whole milk or are evaporated milk which is made 
by an evaporation process applied to whole milk; that said products 
are rich milk products and that they contain sufficient cream or butter- 
fat to be whipped into the consistency of whipped cream; and that 
said respondent’s products possess nutritive values equal to or superior 
to the nutritive values of whole milk and evaporated milk. 

Par. 5. The aforesaid representations and advertisements used and 
disseminated by the respondent as hereinabove described are false 
and misleading. 

In truth and in fact, respondent’s products “Milnut” and “Carolene” 
are not whole milk or evaporated milk products; and do not contain 
milk. Said products are in fact compounds composed of approxi- 
mately 94% skimmed milk, which is a product which remains after 
the cream or butterfat content has been removed in whole or in part, 
from milk, and approximately 6% coconut oil or other oil or oils, which 
arenot milk fats. Said products are condensed or evaporated products 
manufactured in imitation or semblance of condensed or evaporated 
milk. Said products are not rich in the food values of milk and their 
whipping qualities are not due to their cream or butterfat content. 
The whipping qualities of said products bear only a slight relation to 
their nutritive values. Said products do not possess nutritive values 
equal to or superior to milk or evaporated milk although the number 
of certain vitamins in said products may exceed the number of the 
same vitamins in milk or in ordinary canned or evaporated milk. 

Par. 6. In addition to the false, misleading, and deceptive adver- 
tisements alleged above, respondent has engaged, and is now engaging, 
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in unfair and deceptive acts and practices in the manufacture, sale, 
and distribution of its products in the following particulars. 

The brand name “Milnut” employed by the respondent in desig- 
nating one of the above products, under the circumstances herein 
detailed, and in connection with each and all of the other unfair and 
deceptive practices herein alleged, is a misleading and deceptive brand 
name in that the word “Milnut” as used in respondent’s advertise- 
ments, and otherwise, implies to a substantial number of the purchasing 
public that said product is made in part from milk and has the capacity 
and tendency to mislead and deceive a subtantial number of the pur- 
chasing public into believing that said product is milk, or a product 
which contains milk, and because of such erroneous and mistaken 
belief, to purchase said product. 

The practice of the respondent in packing or causing its products 
to be packed in containers which are of the same or similar size and 
appearance to the containers used otherwise exclusively by the dis- 
tributors of canned or evaporated milk, is a deceptive act or practice. 
The ordinary purchasing public is accustomed to purchasing canned 
or evaporated milk in containers of a size, shape, and general appear- 
ance peculiar to canned milk, and the use by the respondent of the same 
or similar containers has the capacity and tendency, because of the 
deceptive appearance of said containers and because of respondent’s 
deceptive advertisements, to mislead and deceive a substantial number 
of the purchasing public into the erroneous and mistaken belief that 
the said products are milk or a product containing milk, and because 
of such erroneous and mistaken belief, to purchase said products. 

Furthermore, respondent’s products are substantially the same in 
the color, odor, texture, and taste as evaporated or canned milk, and 
said factors in conjunction with respondent’s false advertisements and 
its unfair and deceptive acts and practices has had, and now has, the 
capacity and tendency to mislead and deceive a substantial number 
of the purchasing public into believing that said products are milk or 
evaporated milk, or that they contain milk, and because of such errone- 
ous and mistaken belief, to purchase, or to continue to purchase, said 
products. 

Par. 7. Respondent, by placing its products manufactured, adver- 
tised, and packed, as herein alleged, in the hands of retail dealers, has 
furnished and is now furnishing said retail dealers with the means of 
deceiving the purchasing public into the belief that said products 
contain milk and that said products are in fact milk or evaporated milk. 

Said products are displayed on the shelves and counters of retail 
grocery stores, along with nationally advertised and widely known 
brands of genuine evaporated milk. Further, said products are adver- 
tised by many retail grocery merchants as milk. 

The aforesaid false, deceptive and misleading representations and 
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advertisements, and the aforesaid unfair and deceptive acts and prac- 
tices used by the respondent in the marketing of its said products, are 
not all-inclusive, but are merely illustrative of the character and type 
of the false and misleading advertisements and the unfair and decep- 
tive acts and practices employed by the respondent in the marketing 
of its products. 

Par. 8. There are among the competitors of the respondent many 
corporations, individuals, and firms that manufacture, sell, and dis- 
tribute milk or evaporated milk, in commerce, as hereinabove set out, 
that do not misrepresent the content of their products. 

Par. 9. The use by respondent of its advertising matter and method 
of marketing hereinabove described has had, and now has, a capacity 
and tendency to, and did, and does, deceive and mislead prospective 
purchasers and purchasers of its products into the belief that such 
representations are true. 

On account of such mistaken and erroneous belief, a substantial por- 
tion of the purchasing public has been, and is, induced to purchase said 
products from respondent and thereby trade has been, and is, unfairly 
diverted to respondent from competitors named aforesaid. Asa result 
thereof, injury has been, and is now being, done by respondent to com- 
petition in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 

Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon the motion 
of August 27, 1947, by counsel supporting the complaint, to close the 
case without prejudice, no answer thereto having been filed by respond- 
ent after due notice of said motion. 

The complaint herein charged Carolene Products Co. with unfair 
and deceptive acts and practices in the sale and distribution of its 
products “Carolene” and “Milnut.” The trial of the case was sus- 
pended pending the disposition of an indictment of said respondent 
for violation of the Filled Milk Act in the sale of the products covered 
by the complaint in this proceeding, which indictment was followed 
by a conviction in the United States District Court for the Northern 
District of West Virginia. It appearing to the Commission that re- 
spondent does not now sell or ship said products in interstate com- 
merce and that material changes have been made in the representations: 
concerning such products, and the Commission being of the opinion 
that these changes have so affected the questions of jurisdiction and 
the possibility of deception that there is insufficient public interest. to 
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warrant a resumption of the trial of this proceeding at this time: 
It is ordered, That this case be, and the same hereby is, closed with- 
out prejudice to the right of the Commission to reopen and resume 
trial thereof or to take such further action as future facts may warrant. 
Commissioner Mason not participating. 
Before Mr. John P. Bramhall, trial examiner. 
Mr. L. E. Creel, Jr., and Mr. James I. Rooney for the Commission. 
Knotts & Dobbs, of Springfield, Ill., and Kaufman, Gallop, Climen- 
ko, Gould & Lynton, of New York City, for respondent. 
Mr. Phillip Tocker, of Fort Worth, Tex., for National Cotton 
Council of America, amicus curiae. 


Putco Corr. anp Putco Disrrisutors, Inc. Complaint, October 
30,1947. Order, November 20, 1947. (Docket 5514.) 

Charge: Subsidizing salesmen by giving bonuses, premiums, or gra- 
tuities to employees of customers to push donors products, using pro- 
motional sales plans involving a game of chance, lottery, or gift 
enterprise in violation of public policy, and supplying to and placing 
in the hands of others a sales plan or method, the use of which is 
deceptive to members of the purchasing public; in connection with 
the production and sale of home and automobile radio receiving sets, 
radio phonograph record players built or operated in combination with 
such receiving sets, household electric refrigerators, single-room cell 
batteries, radio receiving tubes, parts and accessories therefor, and 
various and sundry other articles. 

CompiainT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the 
Philco Corp., a corporation, and Philco Distributors, Inc., a corpora- 
tion, hereinafter referred to as respondents, have violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent, the Philco Corp., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Pennsylvania, with its office and principal piace of 
business located at Tioga and C Streets, Philadelphia, Pa. The officers 
of the company are: John Ballantyne, president; Charles F. Stein- 
ruck, secretary ; and William R. Wilson, treasurer. 

Respondent, Philco Distributors, Inc., is a Delaware corporation 
wholly owned by respondent Philco Corp. Said subsidiary was or- 
ganized, chartered, and does business under the laws of the State of 
Delaware. Its officers and principal office and place of business are 
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the same as those of its parent concern, respondent Philco Corp. 
herein. 
Par. 2. Respondent Philco Corp. is now and for more than 2 years 


last past, has been engaged in the production, sale, and distribution 


in commerce, between and among the various States of the United 
States, of home and automobile radio receiving sets, radio-phonograph 


_ record players built or operated in combination with such receiving 
| sets, household electric refrigerators, single-room cell batteries, radio 


receiving tubes, parts and accessories therefor, and various and sundry 


_ other articles. Respondent Philco Distributors, Inc., sells and dis- 
_ tributes all of the products manufactured by respondent Philco Corp. 


through four co-owned outlets and some 130 independent wholesalers, 
thus providing Nation-wide distribution for said products. Co-owned 
outlets or branches cover the metropolitan areas of Philadelphia, in- 
cluding the head office, New York, Chicago, and Detroit, and the said 
130 independent wholesalers reach and cover the rest of the country. 

Par. 3. Respondent Philco Corp. in the course and conduct of the 
said business during the times aforesaid, and acting in conjunction 


_ with its wholly owned subsidiary, respondent Philco Distributors, Inc., 


has caused and now causes its said products to be transported from its 
place of business in the State of Pennsylvania, into and through States 
of the United States, to the purchasers thereof located in States other 
than the State of Pennsylvania, and other than the State or States from 


' which said products are shipped to the purchasers thereof at their 


respective points of location. There is now, and for more than 2 years 
last past, has been a course of trade by respondents in such radio and 
other products, parts and accessories, in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. In the course and conduct of their said business, respondents 
are and have been, in competition with other corporations and with 


- firms and individuals likewise engaged in the sale of home and auto- 


mobile radio receiving sets, radio-phonograph record players built or 


operated in connection with such receiving sets, single-room cell bat- 


 teries, radio receiving tube parts and sundry other products in com- 


merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 4. There is and has been a general custom in this industry to 
distribute its products to the general public through retail dealers 
who employ salesmen to wait upon the trade and display to customers 
the different types, grades, and makes of radios and radio products 
handled by the retailers. In the course and conduct of their said 
business and with a view of accelerating and increasing the sale of 
their said products, particularly Philco radios, respondents have 
launched what they term their “Sell ’N Win” campaign, described by 
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them in advertising material of general circulation throughout the 
United States as “The Most Colossal Prize Campaign Ever.” Under 
and in pursuance of said plan, salesmen in radio stores throughout the 
United States, have been and are being informed that they will be paid 
special cash awards and prizes, depending upon the number of Philco 
sets they sell to the consuming public. Said plan provides that when- 
ever a retailer’s salesman induces a member of the public to buy a Philco 
set, the salesman is given credit for a certain number of points. Said 
points are accumulated by the salesman and entitle him to certain 
merchandise as prizes set forth in a special prize catalog. The mer- 
chandise consists of watches, electrical appliances, sporting goods, 
articles of furniture, and household items of great variety. In addi- 
tion to the points, the salesman is also given a chance, called a “Lucky 
Number,” entitling him to “a chance on big cash awards and on 
automobiles for which lots are to be drawn at the end of the cam- 
paign,” and is also offered the opportunity to participate in monthly 
drawings for cash prizes. 

That respondents in pursuance of their said plan have given and 
offered to give valuable merchandise premiums and presents consist- 
ing of watches, jewelry, furniture, fishing tackle, sporting goods, 
wearing apparel, trips, games and other valuable personal property to 
the salesmen of merchants and jobbers handling the products of re- 
spondents as an inducement to influence such salesmen to push the 
sales of respondents’ products in preference to, and to the exclusion 
of, similar products of their competitors, with the effect of stifling 
and suppressing competition in the manufacture and sale of radios 
and kindred products in commerce. 

Par. 5. Said Philco “Sell "N Win” campaign results, and has re- 
sulted, in general deception of the consuming or purchasing public in 
that there is and has been concealed from the consumer who looks upon 
the salesman as one who will give impartial advice as between different 
brands of radios being sold by said salesman, the information that 
said salesman is being and has been subsidized, and is receiving special 
payment and is being and has been, subjected to pecuniary influence 
in connection with his sales methods and activities. Whereas the 
salesman in a radio store is expected to have special training in respect 
to the highly complex electronic instruments sold by him and the 
public looks to the salesman for impartial advice as between different 
brands that are being sold, the entire sales plan of respondents, care- 
fully concealed from the consumer or purchaser, is destructive of 
such conduct on the part of the salesman. Said campaign of respond- 
ents on the contrary is designed to control the services and efforts of 
retail salesmen so as to cause them to unfairly influence the public 
into. buying a Philco rather than making a free choice of the various 


DISMISSALS—PHILCO CORP.—COMPLAINT 1109 


makes handled by the dealer. Said plan has the effect of causing 
other manufacturers in the radio industry to suffer from the results 
of said campaign and the public to be misled into purchasing Philco 
_ radios to the exclusion of others, without knowledge that the sales- 
man pushing Philco sets is being paid by Philco to do so. 

The effect of said plan upon the conduct of salesmen who have been 
subjected to it, is to cause them to be reluctant to show customers other 
brands of radios and radio products and has resulted in their represent- 
ing to members of the purchasing public that Philco is the best buy of 
all the different makes, has the best tone and quality, that no other 
_ radio is in the same class as Philco, that Philco is the best in the field, 
and that more Philcos are being sold than all others combined, to the 
disparagement and detriment of other competing makes and lines of 
radios and radio products. 

Par. 6. In the course and conduct of their business and in selling 
and promoting the sale of their radios in interstate commerce, the 
respondents have distributed from their place of business in the city 
of Philadelphia, Pa., and from other outlets, to distributors and re- 
tailers of their radios and to salesmen employed by said distributors 
and retailers located in the various States of the United States, cer- 
tain literature setting out their sales promotion plan for selling their 
radios. 

Said sales promotion plan is described in said literature as 


follows: 


Philco’s Greatest Selling Promotion for Retail Salesmen 

SELL ’N WIN 

(In a Nutshell) 

The Phileco Sell ’N Win CAMPAIGN is a special retail salesmen’s promotion. 
* * * 

THE BASIS OF THE CAMPAIGN 

The Philco Sell ’N Win campaign gets down to the real fundamentals of the 
retail salesman’s own pocket. It provides him with the means of getting 
valuable merchandise prizes, plus big cash awards and to participate in a 
contest for one or more automobiles. * * * 


* * * * * * * 


There are really TWO PARTS to the program; The first, merchandise prizes 
as illustrated in the big Prize Catalogue. The second, “Lucky Number” drawings 
for the big cash awards and the automobiles. 

Each PHILCO earns a certain number of “points” and a certain number of 
“coupons” for you. * * * In addition to the points you get for every Philco 
you sell you will also receive lucky coupons. The “coupons” help you to par- 
ticipate in the “Lucky Number” drawings for cash awards and automobiles. 
You really share in TWO kinds of prizes: points for Prize Catalog Merchandise 
and coupons for the “Lucky Number” drawing. 

Coupons are duplicate Lucky Number tickets, one-half of each will be de- 
posited in a huge barrel or other container for drawing purposes and the other 
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half bearing the identical number to be delivered to you in person by the Philco 
representative. 

SENSATIONAL CASH AWARDS AND THE GRAND FINAL AUTOMOBILE 
PRIZES 

You have an opportunity of a Life Time to win Two Monthly Cash Awards 
consisting of FIVE “Firsts” of $100 each TEN “Seconds” of $50 each THEN 
“Thirds” of $25 each PLUS SOME MORE... With full appreciation of your 
loyal cooperation and selling support Philco will offer for extra good measure 
the following grand prizes after this campaign closes December 3, 1947. 


SPECIAL GRAND PRIZES 


1 BS) red ay 7 Zea RNS A os Bre eae ee ROE oT 1 PACKARD 
SOCOM ME LIZ C a eee ee a ee roe 1 CHRYSLER 
ThirdtP nize es 220 se es is Sree 1 STUDEBAKER 
Mourthy Pr izessgee strstr pitied ts Oey Ee 1 PLYMOUTH 
feb ePrize ee ee Sere, A See 1 PLYMOUTH 
SixthoPnize= 2s Se ee ee ee $1000.00 CASH 
Ne vellulip bl Z0 =e steer es sa eee tae were ee $ 500.00 CASH 
BOE OY ty, LRT Sit tag tI SO seh a en $ 250.00 CASH 
Ninth r izceeeteaee i ee hat Peet rT Le $ 100.00 CASH 
Tenth=toryRourteenthst «ji ss). esti eae’, $ 50.00 EACH 
Fifteenth to Twenty-Fourth__._____________ $. 25.00 EACH 


Be sure to tell your Wife, Mother, Sweetheart and Sister about this entire 
program. They’ll all help you Sell ’N Win in a Big Way. 

There’s a heap of good living in this promotion. Nowhere at any time have 
you ever been given such an easy, simple and successful selling sensation. This 
SELL ’N WIN Campaign is brought to you by PHILCO—the Leader, today, to- 
morrow and next year, in the finest Home and Auto Radio instruments, Tele- 
vision Receivers, Refrigerators, Freezers and Air Conditioners,—Famous for 
quality the world over. 

PUT ON YOUR SELLING TOGS... 
GET THE SALES RECORDS STARTED ... 
KEEP THEM ROLLING FAST AND CONSTANT. 
PHILCO DISTRIBUTORS INC. 
CHICAGO DIVISION 


Par. 7. The award of prizes consisting of automobiles or eash by 
means of a drawing constitutes a game of chance, lottery, or gift 
enterprise. 

The use by respondents of a game of chance, lottery, or gift enter- 
prise in promoting the sale of or in selling respondents’ radios is con- 
trary to public policy. 

Par. 8. There are competitors of respondents who sell radios in 
interstate commerce who do not use or employ any plan involving 
games of chance, lotteries, or gift enterprises, or any other plan involv- 
ing a violation of public policy in the sale or promotion of sales of their 
radios. 

Because of said sales promotion plan involving a game of chance, 
lottery or gift enterprise, salesmen are induced to sell respondents’ 
radios in preference to the radios of respondents’ competitors who. 


DISMISSALS—PHILCO CORP.—COMPLAINT 1111 


do not use such plan and the public is induced to buy and does pur- 
chase respondents’ radios from such salesmen, thereby diverting trade 
in interstate commerce from respondents’ competitors who do not thus 
induce salesmen to sell their radios. 

The use of a game of chance, lottery, or gift enterprise in promoting 
the sale of or in the sale of respondents’ radios in interstate commerce 
is a practice which is contrary to public policy and injures respondents’ 
competitors and the public, and such practices constitute unfair acts 
and practices in commerce and unfair methods of competition in com- 
merce in violation of the provisions of the Federal Trade Commission 
Act. 

Par. 9. Asa result of the use of respondents’ said sales promotion 
plan, retail dealers who purchase respondents’ Philco radios and other 
radio products sell the same to the purchasing public in accordance 
with the representations and conditions comprehended by such plan. 
Respondents thus supply to and place in the hands of others a sales 
plan or method, the use of which is deceptive to members of the pur- 
chasing public. Many persons, firms and corporations who sell and 
distribute products in competition with respondents as above alleged 
are unwilling to adopt and use any such methods and refrain there- 
from. Many persons are likewise induced by the unfairly influenced 
methods of salesmen to purchase respondents’ radio products instead 
of those of competitors of respondents who do not employ such method 
or methods. The use by respondents of the acts, practices and plan 
and method hereinabove described, has a tendency and capacity to 
unfairly divert trade in commerce between and among the various 
States of the United States and the District of Columbia to respondents 
from other said competitors who do not use the same or equivalent plan 
or method. 

As a result thereof, substantial injury is being and has been done by 
respondents to competitors in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. ° 

Par. 10. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce, 
within the intent and meaning of the Federal Trade Commission Act. 

Case dismissed without prejudice by the following order: 

.The respondents herein having executed and tendered to the Com- 
mission a stipulation as to the facts and agreement to cease and desist 
covering substantially all of the charges made in the complaint in this 
proceeding, and it appearing to the Commission that respondents had 
discontinued the practice complained of prior to issuance of the com- 
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plaint and that there is good reason to believe the practice will not be 
resumed, and the Commission being of the opinion that in the cir- 
cumstances the public interest does not require further corrective action 
in the matter at the present time: 

It is ordered, That said stipulation and agreement be approved and 
accepted. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed without prejudice to the right of the Commission 
to take such further action in the matter in the future as may be war- 
ranted by the then existing circumstances. 

Commissioner Mason not participating. 

Mr. J. W. Brookfield, Jr., for the Commission. 

Shea Weaver, of Washington, D. C., and Ballard, Spahr, Andrews 
& Ingersoll, of Philadelphia, Pa., for respondents. 


Amasta Importine Core. Complaint, February 4, 1941. Original 
findings and order, September 16, 1946. 43 F. T. C. 151. (Docket 
4459.) Order reopening proceeding, December 3, 1947. 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling and using misleading product name or title as to composi- 
tion; in connection with the manufacture and sale of corsets and 
foundation garments designated “Silk Skin.” 

Proceeding reopened by the following order: 

This matter comes before the Commission upon respondent’s peti- 
tion that the proceeding be reopened and the order to cease and desist 
heretofore issued be modified or, in the alternative, that respondent 
be relieved of a certain stipulation of facts herein, and upon respond- 
ent’s request for oral argument on the petition. 

Upon consideration of the request for oral argument the Commis- 
sion is of the opinion that the matter is fully presented by the petition 
and the answer thereto filed by counsel supporting the complaint, and 
that ‘oral argument would serve no useful purpose. 

It as further ordered, That the complaint herein be, and the same 
it hereby is, denied. 

It appears that the findings as to the facts and order to cease and 
desist herein were based upon a stipulation of facts entered into be- 
tween counsel supporting the complaint and counsel for respondent, 
which stipulation was based upon an agreement entered into by such 
counsel as to the scope and effect of the order which would be recom- 
mended to the Commission. The Commission was not advised of 
this agreement between counsel and accordingly was not in position 
fairly to appraise the stipulation in the light of the circumstances 
under which it was negotiated. These circumstances resulted in a 
misconception and misunderstanding by counsel for respondent with 
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respect to the scope and effect of the order to cease and desist to be 
issued by the Commission. 

It further appears that respondent’s petition and the answer thereto 

of counsel supporting the complaint refer to “Silk Skin, Inc.,” ap- 
parently a corporation not referred to in the complaint. This indi- 
cates that after the complaint was issued there may have been changes 
in the factual situation in connection with respondent’s business of 
such nature as to require amendment of the complaint to conform with 
the present state of facts. 
The Commission is of the opinion that, in view of all the circum- 
} stances here existing, the findings as to the facts and order to cease 
and desist should be vacated and this matter reopened for further 
| proceedings. 

It is therefore ordered, That the findings as to the facts and order 
to cease and desist issued herein by the Commission on September 16, 
1946,° be, and they hereby are, vacated and set aside; that the record 
in this matter be, and it hereby is, reopened for such further proceed- 
ings as may be appropriate, including, if necessary, the amending of 
the complaint; and that respondent be afforded full opportunity to 
withdraw, amend, or supplement the stipulation of facts referred 
to above. 

It appears to the Commission that the above action disposes, for 
present. purposes, of the question presented in respondent’s petition 
with respect to the modification of the order to cease and desist. 

Before Mr. Miles J. Furnas and Mr. Henry P. Alden, trial ex- 
aminers. 

Mr. Joseph Callaway for the Commission. 

Gainsburg, Gottlieb, Levitan & Cole, of New York City, for 
respondent. 


Autrrep Soputr, Traprine as Morris Paint anp VarnisH Co. oF 
Omana. Complaint, January 30, 1947. Order, December 3, 1947. 
(Docket 5479.) 

Charge: Advertising falsely or misleadingly as to dealer being manu- 
facturer and as to history, unique nature, savings and qualities, proper- 
ties or results of product; in connection with the sale of paints, var- 
nishes, enamels, and like products. 

CompLarnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Alfred 
’ Sophir, an individual, trading as Morris Paint & Varnish Co. of 
Omaha, hereinafter referred to as respondent, has violated the pro- 


See 43 F. T. C. 151. 
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visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. Said respondent is an individual trading as Morris 
Paint & Varnish Co. of Omaha, and has his principal office and place 
of business at 1510 Capitol Avenue in the city of Omaha, Nebr. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of paints, varnishes, enamels, and 
like products to the purchasers and users thereof located in the various 
States of the United States and in the District of Columbia. 

Respondent causes and has caused said paints; varnishes, enamels 
and like products, when so sold, to be transported from his principal 
place of business in Omaha, Nebr., to the purchasers and users thereof 
located in the various States of the United States other than the State 
of Nebraska, and in the District of Columbia. There is now, and has 
been for several years last past,.a course of trade and commerce by 
said respondent in such paints, enamels, varnishes, and like products 
between and among the States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his said paints, varnishes, enamels, 
and similar products, respondent has published and has circulated 
among customers and prospective customers throughout the various 
States of the United States stationery, invoices, and other material 
used in connection with the sale of his said paints, containing the 
following statements : 


MORRIS PAINT & VARNISH CO., 
Manufacturers and Wholesalers, 
Paints, Varnishes, Lacquers, Wall Paper. 


At the bottom of his said stationery he has made representations, 
as follows: 
MORLUX 
PROCESS, 
For the Professional Painter 
Over a Quarter Century of Paint Processes, 
Exclusive Manufacturers of Morlux Process Paints. 


Through the use of the above statements and representations, and 
others similar thereto not specifically set out herein, respondent has 
represented that he manufactures the paints, varnishes, enamels, and 
similar products which he sells and further, that he manufactures said 
paints, varnishes, enamels, and similar products in accordance with 


an exclusive method developed by him and designated as “Morlux 
Process.” 
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Par. 4. In truth and in fact, said respondent does not manufacture 
the paints, varnishes, or enamels sold by him, but purchases said prod- 
ucts from the manufacturers or sellers thereof, for resale by respondent 


to his own customers. 


Furthermore, respondent has not developed any process, exclusive 
or otherwise, by which there is or has been manufactured by anyone 
the paints, varnishes, and enamels sold by respondent. 

Par. 5. In the course and conduct of his business, and for the pur- 
pose of inducing the purchase of his paint designated by the trade name 
“SEAL-KOTE,” respondent has published and circulated among 
prospective customers throughout the various States of the United 


_ States, statements as follows: 


A PAINT MADE FOR SCHOOLS THAT CUTS COSTS IN HALF; 
A PAINT MADE FOR SCHOOLS THAT DOES A BETTER JOB! 


Through the use of the above statements and others similar thereto, 
not specifically set out herein, respondent has represented that the 
paint sold by him under the trade name “Seal-Kote” has been espe- 
cially made for painting school buildings, and that its use for this 
purpose in leu of other paint, can be expected to reduce the cost of 
painting any school building, or a part thereof, by at least one-half. 

Par. 6. In truth and in fact, respondent’s paint designated by the 
trade name “Seal-Kote” has not been made, and is not made, especially 
for the painting of school buildings, and its use for that purpose, in 
lieu of other paint of comparable quality, will not reduce the cost of 
painting any school building, or a part thereof, by one-half or by any 
substantial amount. 

Par. 7. In the further course and conduct of his business, and for 
the purpose of inducing the purchase of his said paint designated by 
the trade name “Seal-Kote,” respondent has published and has circu- 
lated among prospective customers throughout the States of the United 


States the following statements: 


Also available in the new Charleston White. 
5. One coat covers wall paper 
Even the darkest colors. 


Through the use of the above statements and others similar thereto, 
not specifically set out herein, respondent has represented that the ap- 
plication of one coat of his white paint designated by the trade name 
‘“‘Seal-Kote” will be sufficient to cover adequately the darkest colors 


of wall paper. 
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Par. 8. In truth and in fact, the application of one coat of respond- 
ent’s. white paint designated by the trade name “Seal-Kote” will not 
cover adequately the darkest colors of wall paper. 

Par. 9. The acts and practices of the respondent in using the fore- 
going false, deceptive, and misleading statements and representations 
have had and now have the capacity and tendency to, and do, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representa- 
tions were and are true. Asa result of such erroneous and mistaken 
belief so induced, a substantial number of the purchasing public have 
purchased substantial quantities of respondent’s said products. 

Par. 10. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the mean- 
ing and intent of the Federal Trade Commission Act. 

Dismissed without prejudice by the following order: 

This cause coming on to be heard by the Commission upon motion 
of the respondent to dismiss the complaint and answer thereto filed 
by the attorney supporting the complaint, and upon the further motion 
of respondent for hearing and adjudication upon his motion to dis- 
miss and answer thereto by attorney supporting the complaint; and 

It appearing to the Commission from said motions and answers that 
prior to the issuance of the complaint herein, on January 1, 1946, the 
Morris Paint & Varnish Co., a corporation, acquired the assets and 
business of the respondent trading as Morris Paint & Varnish Co. of 
Omaha; and 

The Commission having duly considered said motions and answers 
thereto and the record herein, and being now fully advised in the 
premises : 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Commissioner Mason not participating. 

Mr. John L. York for the Commission. 

Mr. Samuel H. Liberman and Mr. Gideon H. Schiller, of St. Louis, 
Mo., for respondents. 


Leo Sopuir, Jack Jay Soruir, Morris Sopuir, Mary Sopur, 
Dororny Sornir, anp Naruan I. Krutouin, Traprne as Morris Paint 
& Varnisu Co. Complaint, January 30, 1947. Order, December 3, 
1947. (Docket 5480.) 

Cuarcn: Advertising falsely or misleadingly as to dealer being 
manufacturer and as to history, unique nature, savings and qualities, 
properties or results of product; in connection with the sale of paints, 
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varnishes, enamels and like products. (See similar complaint in 
preceding case.) 

Dismissed without prejudice by the following order : 

This cause coming on to be heard by the Commission upon the motion 
of the respondents to dismiss the complaint and answer thereto filed 
by the attorney supporting the complaint, and upon the further motion 
of the respondents for hearing and adjudication upon their motion to 
dismiss and answer filed thereto by attorney supporting the complaint ; 
and 

It appearing to the Commission from said motions and answers that 
prior to the issuance of the complaint herein, on December 31, 1945, 
the Morris Paint & Varnish Co., a corporation, acquired the assets and 
business of the respondents Leo Sophir, Jack Jay Sophir, Morris 
Sophir, Mary Sophir, Dorothy Sophir, and Nathan I. Krutchik, 
copartners trading as Morris Paint & Varnish Co.; and 

The Commission having duly considered said motions and answers 
thereto and the record herein, and being now fully advised in the 
premises : 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

By the Commission, Commissioner Mason not participating. 

Mr. John L. York, for the Commission. 

Mr. Samuel H, Liberman and Mr. Gideon H. Schiller, of St. Louis, 
Mo., for respondents. 


Wuirte Laporatortiss, Inc. anp Wir11am Esty & Co. Complaint, 
April 20, 1943. Order, December 15, 1947. (Docket 4950.) 

Cuarce: Advertising falsely or misleadingly as to scientific or 
relevant facts, qualities, properties or results, and, through failure 
to reveal, as to safety of product; in connection with the compounding 
and sale of a medicinal preparation designated “Feen-a-mint.” 

Comp.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that White 
Laboratories, Inc., and William Esty & Co., hereinafter referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent White Laboratories, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New Jersey with its principal office and place of business 
located at 113 North Thirteenth Street, Newark, N. J. 
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Par. 2. This respondent is now and for more than 2 years last past 
has been engaged in compounding, selling, and distributing a medic- 
inal preparation designated “Feen-a-mint.” In the course and con- 
duct of its business respondent, White Laboratories, Inc., causes and 
has caused said medicinal preparation when sold, to be shipped and 
transported from its said place of business in the State of New Jersey 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains and 
at all times herein mentioned has maintained a course of trade in its 
said medicinal preparation in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. Respondent, William Esty & Co., is a corporation organized 
and existing under and by virtue of the laws of the State of New 
York with its principal office and place of business located at 100 East 
42d Street, New York, N. Y. This respondent is an advertising 
agency and as such is engaged in formulating, editing, selling, and 
distributing advertising matter. This respondent is the advertising 
representative or agent of respondent White Laboratories, Inc., and 
prepares and assists in the preparation of advertising material used 
by respondent White Laboratories, Inc., and disseminates and aids 
in the dissemination of such advertising material, including the ad- 
vertising material hereinafter set forth, in connection with the sale 
and distribution of the medicinal preparation hereinabove designated. 
Respondents act in conjunction and in cooperation with each other 
in the performance of the acts and practices hereinafter alleged. 

Par. 4. In the furtherance of the sale and distribution of the medic- 
inal preparation sold and distributed by respondent White Labora- 
tories, Inc., the respondents have disseminated and are now 
disseminating, and have caused and are now causing the dissemination 
of, false advertisements concerning said medicinal preparation by 
means of the United States mails and by various other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act; 
and the respondents have also disseminated and are now disseminating 
and have caused and are now causing the dissemination of, false adver: 
tisements concerning said medicinal preparation by various means for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of said preparation in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. Among and 
typical of the false, misleading, and deceptive statements and represen- 
tations contained in said advertisements disseminated and caused to 
be disseminated as above set forth by the United States mails, by adver- 
tisements inserted in newspapers and periodicals, by radio continu- 
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fities and by circulars, leaflets, pamphlets, and other advertising litera- 
ture are the following: 

* *« * Chewing Feen-a-mint helps relieve the nervous tension that so often 
#jaccompanies the need for a laxative * * * 

_ Par. 5. Through the use of the statements and representations here- 
sinabove set forth the respondents represent that nervous tension often 
accompanies the need of a laxative and that the chewing of the prepara- 
tion Feen-a-mint is of value in relieving such nervous tension. 

Par. 6. The aforesaid statements and representations are grossly 
lexaggerated, false, and misleading. In truth and in fact, the nervous 
‘tension ordinarily experienced by individuals is not caused by or 
associated with the need of a laxative. Feen-a-mint is primarily a 
laxative preparation and when used as directed will have no significant 
‘tendency to relieve nervous tension. 

Par. 7. Respondents also disseminate, in the manner aforesaid, 
numerous advertisements with respect to Feen-a-mint wherein claims. 
are made as to the value of said preparation as a laxative. All of 
said advertisements constitute false advertisements for the reason that » 
they fail to reveal facts material in the light of such representations, or 
material with respect to the consequences which may result from the 
use of the preparation to which the advertisements relate, under the 
conditions prescribed in said advertisements, or under such 
conditions as are customary and usual. In truth and in fact, said 
preparation contains a substantial amount of the drug phenol- 
phthalein, and is potentially dangerous when taken by one suffering 
from abdominal pains, stomach ache, cramps, colic, nausea, vomiting, 

or other symptoms of appendicitis. 

Par. 8. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements and representations and the failure of 
the respondents to disclose in advertising matter that the use of said 
preparation, under the conditions prescribed in said advertisements, 
or under such conditions as are customary or usual, may be potentially 
dangerous, has had and now has the tendency and capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said statements and representa- 
tions are true and that said preparation is entirely safe and harmless 
and may be used at all times without ill effects to the user and to 
induce a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase said medicinal preparation. 

Par. 9. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice. and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

789940—50——74 
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Record closed without prejudice by the following order : 

This cause coming on to be heard by the Commission upon petition 
of respondent White Laboratories, Inc., a corporation, to dismiss the 
complaint and answer thereto filed by counsel supporting the com- 
plaint; and. 

It appearing to the Commission that under the circumstances of this 
ease as reflected by the complaint no warning as to potential danger 
should be required in the advertising of said respondent’s preparation ; 
and 

It further appearing that the representations that the use of said 
respondent’s preparation would relieve nervous tension were discon- 
tinued prior to the issuance of the complaint herein; and 

The Commission having considered said petition, answer thereto, 
and the record herein and being now fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume trial thereof in accordance with its regular procedure. 

Mr. Edward L. Smith and Mr. George M. Martin for the Com- 
mission. 

Breed, Abbott & Morgan, of New York City, for respondents. 


Epwarp J. Wemetrt, Frank J. WEeMETT, AND THEODORE WEMETT, 
Trapine 48 Epwarp Wemerr & Co. Complaint, August 27, 1942. 
Order, December 18,1947. (Docket 4825.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, and, through failure to reveal as to safety of product; 
in connection with the sale of medicinal preparations under the trade 
and brand names of Wemett’s Salve and Wemett’s Ointment. 

Dismissed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
the record, including the trial examiner’s report and the brief of 
counsel in support of the complaint (no brief having been filed on 
behalf of respondents and oral argument not having been requested) ; 

And it appearing that the principal respondent has sold the business 
here involved and is no longer connected therewith, that some of the 
advertising representations complained of are no longer being used 
and the remainder of such representations involve labeling only, and 
further that one of the two products concerning which the represen- 
tations complained of were made has not been sold in interstate com- 
merce for a number of years; ; 

And the Commission being of the opinion that in the circumstances 
the public interest does not require further corrective action in the 
matter at the present time: 
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It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
further action in the matter in the future as may be warranted by the 
then existing circumstances. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Carrel F. Rhodes for the Commission. 


Joun W. Ketioce, Trapine as Quick Manuracrurrne Co., Quick 
Propuyuactic Co. anp Seattex Co. Complaint October 14, 1943. 
Order, December 18, 1947. (Docket 5061.) 

Charge: Advertising falsely or misleadingly as to unique situation, 
nature, and history of product, and special or reduced prices, and as 
to agents’ earnings, and securing agents or representatives falsely or 
misleadingly thereby; in connection with the manufacture and sale 
of gauze and latex bandages. 

Dismissed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
the record, including the recommended decision of the trial examiner 
and the exceptions thereto and brief of counsel supporting the com- 
plaint (no brief having been filed on behalf of respondent and oral 
argument not having been requested) ; 

And it appearing that the record is insufficient to enable the Com- 
mission to satisfactorily adjudicate the issues involved in the pro- 
ceeding; 

And it further appearing that prior to the issuance of the complaint 
the respondent had discontinued the use of the advertising repre- 
sentations complained of and that there is good reason to believe that 
the use of such advertising representations will not be resumed in the 
future; 

And the Commission being of the opinion that in the circumstances 
the public interest does not require further corrective action in the 
matter at the present time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
further action in the matter in the future as may be warranted by the 
then existing circumstances. 

Before Mr. George Biddle, trial examiner. 

Mr. R. A. McOuat and Mr. B. G. Wilson, for the Commission. 
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Emiy A. Bares. Complaint, December 20, 1944. Order, December 
18, 1947. (Docket 5262.) 

Charge: Advertising falsely or misleadingly as to qualities or re- 
sults, and as to success or standing and indorsement or approval of 
product; in connection with the sale of a book entitled “Perfect sight 
Without Glasses.” 

Compiainr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that Emily A. 
Bates, an individual, hereinafter referred to as respondent, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracraru 1. Respondent Emily A. Bates is an individual with her 
principal office and place of business located in the city and State of 
New York, her post office address being 20 Park Avenue, New York 
City. Respondent is now, and for several years last past has been, 
engaged in the sale and distribution of a book entitled “Perfect Sight 
Without Glasses,” in commerce, among and between the various States 
of the United States and in the District of Columbia. 

Respondent causes said book, when sold, to be transported from her 
place of business in the State of New York to purchasers thereof lo- 
cated in various other States of the United States and in the District 
of Columbia. 

Respondent at all times mentioned herein has maintained a course: 
of trade in said book in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of her aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused. 
and is now causing the dissemination of, false advertisements concern- 
ing her said book by means of the United States mails and by various. 
other means in commerce as “commerce” is defined in the Federal 
Trade Commission Act; and the respondent as aforesaid has also: 
disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning her: 
book by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said book in 
commerce as “commerce” is defined in the Federal Trade Commission 
Act. 

Par. 3. Among, and typical of, the false, misleading and deceptive 
statements and representations contained in said false advertisements. 
disseminated and caused to be disseminated as aforesaid, by the United 
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States mails, and by advertisements inserted in newspapers and peri- 
odicals, are the following: 

Perfect Sight Without Glasses. The original and only book by the discoverer 
of this method. Over 44,000 copies, sold. 

This is the book chosen by Oglethorpe University as one of the outstanding 
contributions to civilization. Personal treatments that have quickly helped 
thousands. 

Par. 4. Through the use of the foregoing statements and representa- 
tions disseminated and caused to be disseminated by respondent as 
aforesaid, respondent represents that perfect eyesight may be obtained 
without the use of glasses by following the courses of instruction set 
out and described in said book; that over 44,000 copies of said book 
have been sold and that said book has been selected by Ogelthorpe 
University as one of the outstanding contributions to civilization. 

Par. 5. The foregoing representations are grossly exaggerated, false 
and misleading. In truth and in fact, it is not possible to obtain per- 
fect eyesight or to improve the eyesight by following the courses of 
instruction set out in respondent’s book. Respondent has no authentic 
records which show that 44,000 copies or any definite total number 
of copies of this book have been sold. Ogelthorpe University has not 
chosen said book as one of the outstanding contributions to civilization. 
This University possesses a collection of various examples of contem- 
porary works which is maintained under the designation “Crypt of 
Civilization.” While respondent’s book was included as a sample of 
physiological literature of the present, it was not chosen as one of the 
outstanding contributions to civilization nor did such inclusion con- 
stitute an endorsement or approval of said book. 

Par. 6. The use by the respondent of the foregoing false, misleading 
and deceptive statements and representations has had and now has 
the tendency and capacity to and does mislead and deceive a substan- 
tial portion of the purchasing public into the mistaken belief that 
said statements and representations were and are true, and to induce 
members of the purchasing public, because of such erroneous and 
mistaken belief, to purchase respondent’s said book. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the rec- 
ord, and it appearing that the advertising and sale of the product 
here involved has long been discontinued and that there is good reason 
to believe that such activities will not be resumed in the future, and 
the Commission being of the opinion that in the circumstances the 
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public interest does not require further corrective action by the Com- 
mission in the matter at the present time: | 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
further action in the matter in the future as may be warranted by 
the then existing circumstances. 

Commissioners Ferguson, Freer and Mason voting in the affirmative, 
and Commissioners Davis and Ayres voting in the negative. 

Before Mr. John W. Addison and Mr. John L. Hornor, trial 
examiners. 

Mr. William L. Pencke for the Commission. 

Wittenberg, Carrington & F arnsworth, of New York City, for 
respondents. 


Marcu Corroration or America. Complaint, July 27, 1945. Or- 
der, December 18, 1947. (Docket 5360.) 

Charge: Advertising falsely or misleadingly as to free goods or 
services, and securing agents or representatives falsely or mislead- 
ingly thereby; in connection with the manufacture and sale of book 
matches. 

Come.aInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Match 
Corp. of America has violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrapy 1. The respondent Match Corp. of America is a cor- 
poration organized under the laws of the State of Illinois in 1935, 
with its principal place of business located at 3433 West Forty-eighth 
Place in the city of Chicago, State of Illinois. 

Par. 2. Respondent is now and has been for several years last 
past engaged in the manufacture, sale and distribution of book matches. 
Respondent causes said product when sold to be shipped from its 
place of business in the State of Llinois to purchasers thereof in 
States other than the State of origin of said shipments. 

Respondent maintains and at all times herein mentioned has main- 
tained a course of trade in its said merchandise in commerce between. 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of its said merchandise and in 
soliciting agents to vend such merchandise, respondent has dissemi- 
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nated or cause to be disseminated advertisements containing the 
following statements: 


FREE Offer! 500 Book Matches Printed WITH YOUR OWN Sales Producing 
Advertisement * * * You need only 3 Matchcorp order. The very minute 
you close your third Matchcorp order—the size of the individual orders dves 
not matter in this deal—send us the names and addresses of the 3 customers, 
we'll do the rest. As soon as the orders are shipped, delivered and paid for 
YOUR OWN PERSONAL ORDER goes into production and in a short time you 
will receive 500 MATCHCORPS. 

Match Corporation’s 100% cooperation helps you succeed and make more 
money. Deluxe Outfit FREE to producers * * *. We make it possible for 
you to obtain the Deluxe Matchcorp selling outfit shown on this page as soon 
as you begin sending orders. * * * 

Handsome Split Cowhide Carrying Case * * * Just send 5 (five) Match- 
corp orders and it’s yours! Free * * * That is all there is to it * * * 
Simply send us 5 Matchcorp orders and this attractive carrying case is yours 
ABSOLUTELY FREE * * *. Your carrying case will be sent at once upon 
receipt of a deposit of $1. Your deposit will be refunded after 5 orders are 


shipped and paid for. 
FREE ART SERVICE * * * 38 beautiful Matchorp designs—one of the 


finest, most complete selections of its kind in the entire industry—are available 
to your customers without extra charge! 


Par. 4. Through the use of the aforesaid representations and others 
of similar import and meaning not specifically set out herein, the re- 
spondent represents and implies that certain of its products, namely, 
500 Books of matches, a so-called “Deluxe” selling outfit and a hand- 
some split cowhide carrying case, will be delivered to prospective 
agents and purchasers “free” and as a gift or gratuity and that certain 
other articles or items, described as a “Free Art Service” are delivered 
to customers secured by its representatives “free” and as a gift or 
gratuity and without “extra charge.” 

Par. 5. The aforesaid representations and statements so made and 
used by the respondent are false, misleading and deceptive. In truth 
and in fact, the products and articles referred to as “free” and “with- 
out extra charge” are not free or a gift or gratuity delivered to the 
purchaser-agent or purchaser without cost or extra charge. In order 
to secure said so-called “free” products or articles, the recipient is 
required to perform some service for or make a purchase of other 
products from the respondent. ‘The cost or purchase price of the 
so-called “free” products or articles is included in the purchase price 
paid respondent for the products required to be purchased before said 
so-called “free” merchandise is delivered. 

Par. 6. The use by respondent of the aforesaid false, deceptive and 
misleading statements and representations disseminated as aforesaid 
with respect to the articles of merchandise purported to be given free 
by such respondent to distributors and purchasers of its said products 
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has had and now has the capacity and tendency to and does mislead 
and deceive a substantial number of prospective distributors and pur- 
chasers of respondent’s products into the erroneous and mistaken 
belief that such false statements and representations are true and that 
they will receive from the respondent the items described as a gift or 
gratuity and without cost and unconditionally. As a result thereof, 
a substantial quantity of respondent’s said products have been pur- 
chased in said commerce. 

Par. 7. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

This cause coming on to be heard by the Commission upon the peti- 
tion of the respondent to dismiss the complaint without prejudice and 
upon answer of counsel supporting the compaint; and 

It appearing from said petition that the respondent had discon- 
tinued the practices charged in the complaint prior to the issuance of 
said complaint; and 

It further appearing that the respondent in and by said petition has 
agreed that in the event the respondent should at any time hereafter 
use said complained of representations in the advertising of its prod- 
ucts offered for sale and sold in interstate commerce, the Commission, 
upon determination of such facts, shall have the right, without further 
proceedings, to make findings as to the facts in accordance with the 
allegations of the complaint and conclusions drawn from said findings 
as to the facts and to issue such cease and desist order as it may deem 
proper; and 

The Commission having considered said petition, answer thereto, 
and the record herein and being now fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
take such action as it may deem necessary or appropriate in accordance 
with its regular procedure. 

Before Mr. Randolph Preston, trial examiner. 

Mr. D. C. Daniel for the Commission. 

Mr. William J. Lancaster, of Chicago, Dl., for respondent. 
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Warrine-Apams Co., Inc., Srar Brush Manuracrurine Co., Inc., 
American BrusH Co., INnc., rr au. Complaint, December 28, 1945. 
Order, December 18, 1947. (Docket 5412.) 

Charge: Misbranding or mislabeling as to composition of product; 
in connection with the manufacture and sale of paint, varnish, and 
household brushes. 

Comp.ainT: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that. Whiting- 
Adams Co., Inc., a corporation; Star Brush Manufacturing Co., Inc., 
a corporation; American Brush Co., Inc., a corporation; Alex Schu- 
mann, individually and as an officer of Whiting-Adams Co., Inc., and 
Star Brush Manufacturing Co., Inc.; Lawrence R. Schumann, indi- 
vidually and as an officer of Whiting-Adams Co., Inc., and Star Brush 
Manufacturing Co., Inc.; Leroy E. Foulkrod, individually and as 
an officer of Whiting-Adams Co., Inc., and Star Brush Manufacturing 
Co., Inc.; Frank L. Kozal, individually and as an officer of Star Brush 
Manufacturing Co., Inc.; Abraham Furst, individually and as an 
officer of American Brush Co., Inc. ; and Melvin Furst, individually and 
as an officer of American Brush Co., Inc., hereinafter referred to as 
respondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapu 1. Respondent Star Brush Manufacturing Co., Inc., is 
a New York corporation with its principal place of business located 
in the city of Boston, State of Massachusetts. Respondent Whiting- 
Adams Co., Inc., is a Massachusetts corporation with its principal 
place of business located in the city of Boston, State of Massachusetts, 
and is a wholly owned subsidiary of Star Brush Manufacturing Co., 
Inc. Respondent American Brush Co., Inc., is a Massachusetts 
corporation with its principal place of business located in the city of 
Roxbury, State of Massachusetts. 

Individual respondent Alex Schumann is chairman of the boards 
of directors of Whiting-Adams Co., Inc., and of Star Brush Manu- 
facturing Co., Inc., respectively. Individual respondent Lawrence 
R. Schumann is president and treasurer of Whiting-Adams Co., Inc., 
and of Star Brush Manufacturing Co., Inc. Individual respondent 
Leroy E. Foulkrod is vice president of Whiting-Adams Co., Inc., and 
of Star Brush Manufacturing Co., Inc. Individual respondent Frank 
L. Kozal is secretary of Star Brush Manufacturing Co., Inc. Indi- 
vidual respondent Abraham Furst is president and treasurer of Amer- 
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ican Brush Co., Inc. Individual respondent Melvin Furst is secretary 
of American Brush Co., Inc. 

Acting in their various official capacities and in cooperation with 
each other, said individual respondents formulate, direct, and control 
the acts, policies, and business affairs of the respondent corporations 
with which they are respectively connected. All of said respondents 
during the 5 years last past have acted together and cooperated each 
with the other in doing the acts and things hereinafter alleged. 

Par. 2. Respondents are now and for some years past have been 
engaged in the sale and distribution of brushes. Respondents cause 
said products, when sold, to be shipped from the places of business in 
the State of Massachusetts to the purchasers thereof located in other 
States of the United States and in the District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in their said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Respondents Whiting-Adams Co., Inc., and Star Brush Manufac- 
turing Co., Inc., are engaged principally in the manufacture and sale 
of paint and varnish brushes, their output being supplied to jobbers 
and chain stores throughout the country. Respondent American 
Brush Co., Inc., is engaged in the manufacture and sale of household 
brushes and in the jobbing of paint and varnish brushes manufactured 
by respondent Whiting-Adams Co., Inc., and Star Brush Manufac- 
turing Co., Inc., and others. 

Par. 3. The word or term “bristle,” used in connection with the 
manufacture of brushes, particularly paint and varnish brushes, in- 
dicates the strong resilient hairs which grow on the back of the hog. 
For the manufacture of painters’ brushes, no material has been found 
acceptable but the bristles of the hog which have a fag or split and 
tending to hold the paint. The best quality of bristle comes from 
Russia and China, where certain breeds of hogs are raised especially 
for their bristles. Bristles are also imported from Germany and 
France and from the Argentine. The better quality of bristles ob- 
tamed from hogs that are slaughtered at packing houses is also used 
in the industry. Notwithstanding the great variety of possible ma- 
terial that might be employed in the manufacture of brushes, about 
92 percent of all brushes in normal times are made from the bristles 
of the hog. Among the better known but cheaper and’ inferior 
products used as adulterants or substitutes in the manufacture of 
paint and varnish brushes are horse hair and wood or vegetable fibers. 
Neither of these approaches the much higher-priced genuine bristle 
from the standpoint of excellency, quality, and efficiency. There is a 
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decided preference on the part of members of the consuming public 
for paint and varnish brushes that are made entirely of genuine 
bristle. 

Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their brushes, respondents 
have caused the handles of certain of said brushes to be stamped, 
marked or labeled with the words “Bristie AND HorseHatr,” or “Bris- 
TLE, HorseHair AND Fiper.” 

Par. 5. The practice of respondents to stamp brushes with the 
words “BristLE AND HorsrHair” constitutes a representation to the 
public that one-half or more of the material of which said brush is 
composed consists of bristle; and the practice of respondents to stamp 
brushes with the words “Bristir, Horsenarr aND Freer” constitutes 
a representation to the purchasing public either that said brushes 
so stamped are composed of equal parts of bristle, horsehair and fiber, 
or that said brushes are composéd predominantly of bristle with equal 
parts of horsehair and fiber, or more horsehair than fiber. 

Par. 6. In truth and in fact, the brushes stamped “Bristie AND 
orsenarr” and sold by respondents as hereinabove stated contain 
more horsehair than bristle and those stamped “Bristtn, HorsrHair 
AND Frerr” do not contain equal parts of bristle, horsehair and fiber, 
and are not composed predominantly of bristle. 

Par. 7. The aforesaid acts, practices, and representations of the 
respondents have had and now have the tendency and capacity to and 
did and do deceive and mislead a substantial portion of the purchasing 
public into the erroneous and mistaken belief that the aforesaid repre- 
sentations and implications are true, and into the purchase of sub- 
stantial quantities of respondents’ brushes because of such erroneous 
and mistaken belief so induced. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair or deceptive acts or practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

Dismissed without prejudice by the following order : 

The respondents in this matter (except one of the individual re- 
spondents who had died since the issuance of the complaint) having 
executed and tendered to the Commission a stipulation of facts.and 
agreement to cease and desist covering substantially all of the issues 
raised in the complaint, and it appearing that respondents have long 
since discontinued the practices complained of and that there is good 
reason to believe that such practices will not be resumed, and it fur- 
ther appearing that the failure to dispose of the matter by stipulation 
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prior to the issuance of complaint was due largely to a misunderstand- 
ing with respect to the purport and effect of the proposed stipulation, 
and the Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action by the Com- 
mission in the matter at the present time, and the Commission having 
therefore approved and accepted said stipulation and agreement: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to take such 
further action in the matter in the future as may be warranted by the 
then existing circumstances. 

Mr. Joseph Callaway for the Commission. 

Friedman, Atherton, King & Turner, of Boston, Mass., and Mr. 
Rees B. Gillespie, of Washington, D. C., for Whiting-Adams Co., Inc., 
Star Brush Manufacturing Co., Inc., Alex Shumann and Frank L. 
Kozal. : 

Mr. Francis J. Monahan and Mr. Joseph J. Mulhern, of Boston, 
Mass., for American Brush Co., Inc., Abraham Furst and Melvin 
Furst. 


Tur Anactn Co., Aanp Hint Biacketrr anp Gren Samptx, Dorne 
Business As Buackert-Sampie-HumMenrt, Inc. Complaint, Septem- 
ber 5, 1944. Order, January 2, 1948. (Docket 5213.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results, professional indorsement, sponsorship or approval and 
safety of product and neglecting, unfairly or deceptively, to make ma- 
terial disclosure as to safety of product; in connection with the sale of 
a medicinal preparation known and designated as Anacin Tablets. 

Comeriaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that The 
Anacin Co., a corporation, and Hill Blackett and Glen Sample, co- 
partners doing business as Blackett-Sample-Hummert, Inc., herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapn 1. Respondent The Anacin Co. is a corporation organ- 
ized and existing under and by virtue of the laws of the State of New 
Jersey, with its principal place of business at 257 Cornelison Avenue, 
Jersey City, N. J. 

Respondents Hill Blackett and Glen Sample are copartners doing 
business as Blackett-Sample-Hummert, Inc., with their principal place 
of business at 221 North LaSalle Street, Chicago, Il. 
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Par. 2. The respondent, the Anacin Co., is now and for some time 
last past has been engaged in the sale and distribution of a medicinal 
preparation known and designated as Anacin Tablets. This respond- 
ent causes said preparation when sold to be shipped from its said 
place of business to the purchasers thereof located in various States 
of the United States and in the District of Columbia. It maintains 
and at all times mentioned herein has maintained a course of trade in 
said medicinal preparation in commerce between and among the var- 
ious States of the United States and in the District of Columbia. 

Respondents Hill Blackett and Glen Sample are now and for some 
time last past have been engaged as advertising agents for respondent 
company and assist and have assisted it and act and have acted for 
and with it in the preparation and dissemination of the advertisements 
hereinafter referred to and set forth, and in the manner hereinafter 
set forth. In the preparation and dissemination of said advertise- 
ments, all the respondents act and have acted in conjunction and co- 
operation with one another. 

Par. 3. In the course and conduct of the aforesaid business, re- 
spondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertising 
concerning said medicinal preparation, by use of the United States 
mails and by various means in commerce, as commerce is defined in 
the Federal Trade Commission Act, and respondents have dissemi- 
nated and are now disseminating, and have caused and are now causing 
the dissemination of false advertisements concerning said preparation 
by various means for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of said product in com- 
merce, as commerce is defined in the Federal Trade Commission Act. 

Among and typical of the false advertisements and misleading and 
deceptive statements and representations therein contained, dissem1- 
nated and caused to be disseminated by United States mails, by adver- 
tisements inserted in newspapers and periodicals, pamphlets, circulars, 
and other literature, are the following: 

Anacin is recommended for the relief of pain and discomfort due to headaches, 
colds, neuralgia and rheumatism, and for pain associated with functional men- 
strual disturbance. It also aids in reducing fevers. * * * Many persons are 


able to determine when they are contracting a cold. If Anacin is used at once, 
it may prevent a cold from developing, or assist in shortening its duration. 

Now you can carry this convenient new Anacin pack with you anywhere. 
Instantly ready to use at first sign of headache, neuritis or rheumatic pains. It’s 
very fast acting and so easy to take, * * * Anacin brings fast relief because 
it’s like a doctor’s prescription. Not merely one ingredient alone, but a combi- 
uation of highly proven and active ingredients. 

Relieve headache pain fast! Many doctors and dentists use and recommend 
Anacin for quick relief of pain due to simple headaches and minor neuralgia. 
Remember this when you have a headache. Use Anacin for quick relief. 


132 FEDERAL TRADE COMMISSION DECISIONS 


All the relief you want. Don’t suffer headache or similar pains. Insist om 
Anacin—as so many people now do who tried Anacin when their doctor or dentist 
first handed them a few tablets. Take only as directed. 

Among and typical of the false advertisements and misleading and 
deceptive statements and representations therein contained, dissemi- 
nated and caused to be disseminated by radio broadcast as aforesaid, 
are the following: 

One trial should be enough to convince you that Anacin is perhaps the very 
preparation you’ve hoped for years to find. It is indeed the type of preparation 
a doctor might prescribe, because Anacin is compounded on the prescription prin- 
ciple, meaning it is a combination of medically proven and tested ingredients— 
not just one. -That’s why, for some time now, physicians and dentists have been 
giving their patients Anacin to take * * * asa matter of fact, Anacin must 
give the quick relief you want or it doesn’t cost you anything. Here’s how to 
find out. Buy Anacin at any drug store. Take the tablets as directed. * * * 
If you’re not satisfied * * * you may return the unused portion and every 
penny you paid will be refunded * * *. Take only as directed on the package. 

And it is interesting to know that one reason these remarkable tablets work 
with such incredible speed to relieve the pain of a headache or neuralgia—is 
because Anacin itself is like a doctor’s prescription—not just one but a combi- 
nation of several medically active ingredients. In fact, thousands of people have 
been handed envelopes containing Anacin Tablets by their own physicians and 
dentists for just this reason. Take only as directed on the package. 

Par. 4. Through the use of the statements hereinabove set forth, and 
others similar thereto not specifically set forth herein, all of which 
purport to be descriptive of the therapeutic value and properties of 
respondent Anacin Co.’s said preparation, it is represented, expressly 
and impliedly, (a) that said preparation, because it contains several 
ingredients, is of a kind that a doctor would likely prescribe for per- 
sons suffering from various kinds of pains, and is particularly valu- 
able for that reason; (&) that it can be depended upon to relieve the 
pains of rheumatism; (¢) that it will prevent a cold if taken in time, 
and will shorten the duration of a cold; that it will reduce fever; and 
that there is no danger attendant upon its indiscriminate self-admin- 
istration by the public generally. 

Par. 5. The aforesaid representations used and disseminated by 
respondents are false and misleading. As a matter of fact, it cannot 
be truthfully stated that respondents’ product is such a preparation 
as would likely be prescribed by doctors indiscriminately. Certain 
ingredients in said preparation are more valuable in relieving definite 
types of pains than others. A doctor in prescribing an analgesic will 
first, by examination or otherwise, determine the type of pain and will 
prescribe the drug or drugs which are most effective for that particular 
type. Many prescriptions contain only one active drug and a combi- 
nation of several drugs, as in respondents’ preparation, does not neces- 
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sarily make it more valuable or effective than a preparation contain- 
ing only one drug. Said preparation cannot be depended upon to 
relieve the pains of rheumatism. It will not be effective in preventing 
or shortening the duration of a cold or in reducing fever. There is 
potential danger to health in its indiscriminate self-administration 
by the public. 

Par. 6. The said advertisements, disseminated as aforesaid, con- 
stitute false advertisements, for the further reason that they fail to 
reveal facts material in the light of such representations and material 
-with respect to consequences which may result from the use of the 
preparation under the conditions prescribed in said advertisements 
and under such conditions as are customary and usual. 

The ingredients of respondents’ preparation and the amount of each 
contained in each tablet are as follows: 


wAleetyisalieylic UAC fit 43) be aies obs oP es Ge. eS ee. 3 grains 
Atepaphenepidan® phe ase ho. coke ah ee Bo tt 3 grains 
Ouimine sd Snilphate 4 Lites — eos te ar fe Be Sy .2205 grain 
CBRE OUI OU ON ieee he ese ee ee ah es ee .25 grain 
pS ENT 8 Ve a ie ma, lise i are pelle it abst wees Be EE 176 grains 


The dosage of said preparation and the frequency of its administra- 
tion, as recommended on the label of the container, are: 

Dosage: One or Two tablets with water. Repeat if necessary, one tablet in 3; 
hours. Do not take more than 5 tablets within 24 hours. 

Respondent represents. and has represented that its product will 
relieve the pains of rheumatism, headache, neuralgia, and of the men- 
strual period. In many cases these pains, and pains from other causes 
indistinguishable by the layman from pains from these causes, will 
persist for an extended period of time and will tend to recur after the 
palliative effect of the analgesic may have worn off. The palliative 
effect of respondent’s product does not extend over a period exceeding 
4 hours for each prescribed dose. Because of these facts the usual and 
customary condition in cases of persistent or recurrent pain is and will 
be that there will exist a tendency for the sufferer to take more frequent 
and larger doses than prescribed. The use of said preparation in a 
quantity exceeding the recommended dose or with greater frequency 
than that recommended may be dangerous to health. 

Par. 7. The use by respondent of the foregoing false, deceptive, 
and misleading advertisements, statements, and representations have, 
and now has, the capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous belief that said advertisements, statements, and representations 
are true; that it is safe and harmless for use under the conditions pre- 
scribed in the respondents’ advertisements and under such conditions 
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as are customary and usual, and to induce a substantial portion of 
the purchasing public to purchase said medicinal preparation. 

Par. 8. The acts and practices of the respondents, as herein alleged, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Dismissed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
a motion dated October 14, 1947, filed by counsel supporting the com- 
plaint, seeking to have the complaint herein dismissed without preju- 
dice, and the consent to said motion dated October 21, 1947, filed by 
counsel for respondent ; 

And it appearing to the Commission that on or about September 1, 
1944, the principal respondent in this matter, the Anacin Co., a 
corporation, disposed of its business to the Whitehall Pharmacal Co., 
and that on or about January 2, 1945, the Anacin Co. was voluntarily 
dissolved ; 

And it further appearing that the respondents herein other than 
the Anacin Co. are not accurately designated or described in the 
complaint : 

It is therefore ordered, That the aforesaid motion be allowed and 
that the complaint herein be, and it hereby is, dismissed without 
prejudice to the right of the Commission to institute a new proceeding 
against the proper parties, or to take such further or other action in 
the future as may be warranted by the then existing circumstances. 

Mr. D. C. Daniel for the Commission. 

Rogers, Hoge & Hills and Mr. Thomas H. Brown, Jr. and Mr. 
iat S. Whitney, of New York City, for Anacin Co. and Glen 

ample. 


Jack Taxtrr, Dorne Business as Srupro Sporr Moprs, Epprm At- 
LEN, Pui Taxtrr, Firestone Tire & Rupper Co., er au. Complaint, 
October 22, 1945. Order, January 2, 1948. (Docket 5396.) 

Charge: Misbranding or mislabeling and neglecting, unfairly or 
deceptively, to make material disclosure as to composition and source 
of product in violation of the Federal Trade Commission Act and the 
Wool Products Labeling Act of 1939; in connection with the manu- 
facture and sale of certain articles of wearing apparel known as 
“loafer coats”. 

CompnaintT: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and the Wool Products Labeling Act of 1939, and by 
virtue of the authority vested in it by said acts, the Federal Trade 
Commission, having reason to believe that Jack Takiff, an individual 
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trading and doing business as Studio Sport Modes, Philip Takiff, an 
individual}, Eddie Allen, an individual, Firestone Tire & Rubber Co., 
a corporation and Firestone Tire & Rubber Co. of California, a cor- 
poration, hereinafter referred to as respondents, have violated the 
provisions of said acts and the rules and regulations promulgated 
under the Wool Products Labeling Act of 1939, and it appearing to 
the Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

Paracrapy 1. Respondent Jack Takiff is an individual trading 
and doing business as Studio Sport Modes and has his principal office 
and place of business at 828 South Broadway, Los Angeles, Calif. 
Respondent has been the sole owner and operator of the aforesaid 
Studio Sport Modes since January 22, 1944. Prior to this date he was 
a copartner with respondent Eddie Allen in the operation of said 
business. 

Respondent Eddie Allen, an individual, was a copartner with Jack 
Takiff, trading and doing business as Studio Sports Modes from De- 
cember 12, 1942, to January 22, 1944, and during that period of time 
was interested in, and active in the affairs of, the aforesaid Studio 
Sport Modes. 

Respondent Philip Takiff, an individual, is now and has been since 
January 22, 1944, general manager of the production end of Studio 
Sport Modes; prior to that time he was plant manager of said Studio 
Sport Modes for a period of several years and during both periods 
he was interested in. and active in the affairs of, Studio Sports Modes. 

Par. 2. Respondent Firestone Tire & Rubber Co. is a corporation 
erganized, existing and doing business under and by virtue of the laws 
of the State of Ohio, and has its principal office and place of business 
at Firestone Park, Akron, Ohio. Respondent is the parent corpora- 
tion of respondent Firestone Tire & Rubber Co. of California. 

Respondent Firestone Tire & Rubber Co. of California is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of California, and has its principal office and place of 
business at 2525 Firestone Boulevard, Los Angeles, Calif. Respondent 
is now, and for more than 1 year last past has been, engaged in the sale 
of various types of merchandise through its retail outlets located in 
various of the Pacific and Intermountain States and among such mer- 
chandise sold by it in the manner described are certain articles of wear- 
ing apparel known as “loafer coats.” In doing the acts and practices 
complained of, and during all the times material to this complaint, 
respondent Firestone Tire & Rubber Co. of California has been, and 
now is, a wholly owned subsidiary of respondent Firestone Tire & Rub- 

789940—50——75 
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ber Co., and under the control and direction of its managing officers. 


The wool products referred to in paragraphs 3, 4, and 5*hereafter 
are manufactured by respondents Jack Takiff, Eddie ators and Philip 
Takiff and sold by them to respondent Firestone Tire & Rubber Co. of 
California. Said respondents Jack Takiff, Eddie Allen, and Philip 
Takiff cause said products to be shipped from their place of business 
in Los Angeles, Calif., to the purchaser thereof at its respective places 
of business located in Los Angeles, Calif., Portland, Oreg., and Denver, 
Colo. 

Par, 3. Respondents Jack Takiff, an individual trading and doing 
business as Studio Sport Modes, Eddie Allen, and Philip Takiff are 
engaged in the manufacture for introduction into commerce, and all of 
said respondents are engaged in the introduction into commerce and 
in the sale, distribution, and transportation of wool products as such 
products are defined in the Wool Products Labeling Act of 1939, in 
commerce, as “commerce” is defined in said act and in the Federal 
Trade Commission Act. Respondents’ said wool products are com- 
posed in whole or in part of wool, reprocessed wool or reused wool, as 
those terms are defined in the Wool Products Labeling Act of 1939, 
and such products are subject to the provisions of said act and the rules 
and regulations promulgated thereunder. Since July 15, 1941, re- 
spondents have violated thé provisions of said act and said rules and 
regulations in the manufacture for introduction, and in the introduc- 
tion into commerce and in the sale, transportation, and distribution 
of said wool products in said commerce, by causing said wool products 
to be misbranded within the intent fia meaning ‘of ae act and said 
rules and regulations. 

Par. 4. Among the wool products manufactured for introduction 
into commerce by respondents Jack Takiff, trading and doing business 
as Studio Sport Modes, Eddie Allen, and Philip Takiff, and intro- 
duced into commerce and sold, transported, and distributed in said 
commerce by all of said respondents are said “loafer” coats. Exem- 
plifying respondents’ practice of violating said act and rules and regu- 
lations promulgated thereunder is their misbranding of the aforesaid 
wool products in violation of the provisions of said act and the said 
rules and regulations by failing to affix to said wool products a stamp, 

tag, label, or other means of identification, or a substitute in lieu 
thereof, as provided by said act, showing (a) the percentage of the 
total ane weight of the wool product, axeheate of ornamentation 
not exceeding 5 per centum of said total fiber weight, of (1) wool, 
(2) reprocessed wool, (3) reused wool, (4) each fiber other than wool 
where said per centum by weight of such fiber was five per centum or 
more, and (5) the aggregate of all other fibers; (6) the maximum 
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percentage of the total weight of the wool product of nonfibrous load- 
ing, filling or adulterating matter; (c) the percentages in words and 
figures plainly legible by weight of the wool contents of such wool 
product where said wool product contains a fiber other than wool; 
(d) the name of the manufacturer of the wool product, or the manu-. 
facturer’s registered identification number and the name of a seller 
or reseller of the product as provided for in the rules and regulations 
promulgated under such act, or the name of one or more persons 
subject to section 8 of said act with respect to such wool product. 

Par. 5. The aforesaid acts, practices, and methods of the respond- 
ents, as alleged herein, were and are in violation of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated there- 
under, and constitute unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Dismissed without prejudice by the following order: : 

In a memorandum to the Commission dated September 22, 1947, 
presented by Daniel J. Murphy, assistant chief trial counsel, and 
concurred in by counsel for all of the respondents herein, it was made 
to appear to the Commission that the practices charged in the com- 
plaint as violations of law were due to the ignorance and carelessness 
of the respondents’ wartime employees, and that said practices have 
now been discontinued, and it was recommended that the respondents 
be permitted to dispose of this proceeding by the execution of a stipu- 
lation as to the facts and agreement not to resume such practices. 
The Commission, having considered all of the facts and circum- 
stances, and being of the opinion that disposition of the matter in 
the matter recommended would be in the public interest, approved 
said recommendation, and the case was referred to the director, divi- 
sion of stipulations, for the negotiation of an appropriate stipulation 
and agreement. 

The respondents have now executed and submitted for approval, 
a stipulation as to the facts and agreement to cease and desist,® and it 
appears that said stipulation and agreement covers all of the prac- 
tices referred to in the complaint. 

It ts therefore ordered, That said stipulation as to the facts and 
agreement to cease and desist be, and it hereby is, approved and, 
accepted. 

It is further ordered, That the complaint herein be, and it hereby is, 
dismissed without prejudice to the right of the Commission to take 
such further action in the matter in the future as may be warranted 
by the then existing circumstances. — 


8 See stipulation 7660, 44 F. T. C. 1315. 
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It is further ordered, That the memorandum dated September 22, 
1947, executed by Daniel J. Murphy, assistant chief trial counsel, and 
concurred in by counsel for the respondents, and the stipulation as 
to the facts and agreement to cease and desist, upon the basis of which 
this proceeding is being disposed of, be included and made a part of 
the formal record herein. 

Mr. J. W. Brookfield, Jr. and Mr. George M. Martin for the Com- 
mission. 

Mr. Ralph Rosenstock, of Los Angeles, Calif., for Jack Takiff, Eddie 
Allen, and Philip Takiff. 

Mr. Thomas S. Markey, of Akron, Ohio, and Sanders, Gravelle, 
Whitlock & Howrey, of Washington, D. C., for Firestone Fire & 
Rubber Co. and Firestone Tire & Rubber Co. of California. 


A.C. Becren Co., Austin N. Chark anp Josrru L. McNas. Com- 
plaint, April 19, 1946. Order, January 15, 1948. (Docket 5434.) 

Charge: Advertising falsely or misleadingly as to “list” or “catalog” 
prices (through use of quoted, arbitrarily fixed “Keystone” prices), 
and as to nature and qualities, properties, or results of products; in 
connection with the sale and wholesale distribution of jewelry, gift- 
ware and related products. 

Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion of 
October 31, 1947, by counsel supporting the complaint to close the 
case without prejudice and answer thereto filed by counsel for the 
respondents on November 10, 1947. 

The complaint herein charged the corporate and individual re- 
spondents with unfair and deceptive acts and practices in the dis- 
tribution of a catalog containing illustrations and prices of the prod- 
ucts which they sold and distributed to retail jewelers. It alleged 
that retail jewelers exhibited this catalog to their customers, thereby 
conveying to them the impression that the prices shown therein were 
the prices at which the articles illustrated were ordinarily sold by 
retailers when in fact retail jewelers did not ordinarily charge the 
prices shown in the catalog, but often sold these commodities to con- 
sumers at prices materially below those quoted in said catalog. The 
complaint further charged the respondents with the publication and 
distribution of an advertisement which represented simulated or 
imitation pearls as “Lusrrous, INDESTRUCTIBLE PEARLS.” 

It appears to the Commission that the evidence adduced fails to 
support the charge that the respondent’s catalog, which has been dis- 
tributed to members of the retail jewelry trade, has been used by re- 
tailers to represent to consumers that the prices shown therein were 
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their regular retail prices or the retail prices suggested by the re- 
spondents. The record discloses that the advertisement of imitation 
or simulated pearls as “Lusrrous, Lyprstructistn Prarts” appeared 
only in a publication limited in distribution to the retail jewelery trade 
and does not indicate that any member thereof has been misled or is 
likely to be deceived thereby. In his motion to close this case the 
attorney supporting the complaint stated that no further substantial 
evidence could be developed in support of the charges contained 
therein. 

lt is therefore ordered, That this case be, and it hereby is, closed 
without prejudice to the right of the Commission to reopen and 
resume trial thereof or to take such action as future facts may war- 
rant. 

Before Mr. George Biddle, trial examiner. 

Mr. Morton Nesmith for the Commission. 

Holmes, Dixon, Scott & Knouff, of Chicago, Il., for A. C. Becken 
Co. and Austin N. Clark. 


INTERNATIONAL TRADING Core. AND Grorce W. Netson. Complaint, 
January 29, 1943. Order, January 21,1948. (Docket 4896.) 

Charge: Disparaging and misrepresenting competitors as to enemy 
control, history, status, nature, standing and prospects, and offering 
deceptive inducements to purchase or deal; in connection with import- 
ing and exporting and sale of various Prades. including cer tain 
Reasiac hardwoods designated “Yacal.” 

Compiaint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Interna- 
tional Trading Corp. and George W. Nelson, individually and as 
president of the International Trading Corp. hereinafter referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent International Trading Corp. is a cor- 
poration organized and existing pursuant to the laws of the State of 
Washington, having its office and principal place of business at 814 
Second Avenue Building, Seattle, Wash. 

Respondent George W. Nelson, president of the International Trad- 
ing Corp., is an individual having his office and principal place of 
business at 814 Second Avenue Building, Seattle, Wash. The acts, 
practices and business of respondent International Trading Corp. are 
under the immediate control and management of respondent George 


W. Nelson. 
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Par. 2. The respondents International Trading Corp. and George 
‘W. Nelson, individually and as president thereof, are now, and have 
‘been for several years last past, engaged in the import and export 
‘business and in the sale and distribution of various commodities in 
‘interstate commerce. These respondents have been particularly ac- 
‘tive in the importation, among other things, of hardwoods from certain 
Asiatic countries. At all times herein referred to, said respondents 
carried on said business by concerted action and in cooperation one 
with the other. 

Par. 3. The respondents cause and have caused the products han- 
dled by them-to be transported to purchasers thereof located in States 
other than the States in which said shipments originate and in the 
District of Columbia, and between the United States of America and 
foreign countries. At all times mentioned herein, respondents have 
maintained and now maintain a course of trade in said products in 
commerce among and between the various States of the United States 
to and into various foreign countries and from said foreign countries 
to and into the United States of America. 

In the course and conduct of their business, respondents have been 
and are in competition with other corporations, and with individuals, 
firms, and partnerships likewise engaged in the import and export busi- 
ness and in the sale and distribution of goods purchased in foreign 
countries in commerce among and between the various States of the 
United States and in the District of Columbia, and in the sale and dis- 
tribution of various types of goods and commodities manufactured 
in the United States and shipped into or to various foreign countries. 

Par. 4. In the course and conduct of said business, respondents have 
engaged in the practice of making false, misleading and deceptive 
statements, unwarrantedly disparaging some of its said competitors, 
either directly or inferentially, and disseminating them to and among 
the customers and prospective customers of said competitors, by means 
. of the United States mails, or other media in commerce. The substance 
of said statements and representations was as follows: 


That The Hast Asiatic Company, Inc., a California corporation, is owned and 
controlled by The East Asiatic Company, Ltd., of Denmark and, therefore, is under 
the domination or control of the German government and that “the State and 
other Departments in Washington are fully aware of the correct situation”; that 
the said The East Asiatic Company, Inc., is under investigation by the Federal 
Bureau of Investigation and by the Intelligence Division of the United States 
Navy Department; that said California corporation has had charters for steam- 
Ships cancelled by the United States Maritime Commission for the reason that 
said corporation was controlled by foreign interests; that said corporation is a 
“mere” brokerage firm with no sales organization and is not in a position to sell 
a certain hardwood designated “Yacal’; and that it, the said International 
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Trading Corporation, can and will prevent the sale of “Yacal” by the said The 
East Asiatic Company, Inc. 

That one Paul J. Giese, president of the Huropean Trading Company, Inec., a 
Washington corporation, “is a German, entirely unscrupulous, unreliable, and 
with very strong Nazi sympathies.” 

Par. 5. In truth and in fact the said the East Asiatic Co., Inc., is 
not and, during the times referred to herein, has not been owned and/or 
controlled by the East Asiatic Co., Ltd., of Denmark nor under the 
domination or control of the German Government; nor under investi- 
gation by the Federal Bureau of Investigation or by the Intelligence 
Division of the United States Navy Department. The said the East 
Asiatic Co., Inc., has had no charters for steamships cancelled by the 
United States Maritime Commission because of any control of said 
corporation by foreign interests. Said corporation is not a “mere” 
brokerage firm and, at the time said representation was made, was in 
a position to sell the hardwood designated “Yacal.” There was no 
basis for the representation that respondents could prevent the sale of 
“Yacal” by the said the East Asiatic Co., Inc., as they were not in a 
position to prevent the sale of “Yacal” or any other commodity by the 
said California corporation. The disparaging statement pertaining 
to the said Paul J. Giese, set out above, was false and unwarranted, 
and respondents had no evidence to support such statement or reason 
for making the same other than that of discrediting a competitor. 

Par. 6. The practice of respondents as aforesaid, in making, pub- 
lishing and disseminating false, misleading and deceptive statements 
and unwarrantedly disparaging competitors has had, and now has, the 
tendency and capacity to, and does, mislead and deceive members of 
the purchasing and consuming public into the false and erroneous 
belief that said statements are true, and to unfairly divert, and it has 
diverted, trade to the respondents from their said competitors. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice of the public and respondents’ com- 
petitors, and constitute unfair and deceptive acts and practices in 
commerce and unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

This cause coming on to be heard by the Commission upon motion 
of counsel supporting the complaint to close this case without prej- 
udice and letter of counsel for the respondents stating in substance 
that they had no objection to this disposition of the proceeding; and 

It appearing to the Commission that this proceeding is based upon 
the alleged dissemination by respondents of certain disparaging state- 
ments concerning the activities of certain competitors during the 
progress of World War IT; and 
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It appearing that such disparaging statements have no value since 
the termination of the war; and 

The Commission having considered said motion and the record 
herein and being of the opinion that further proceedings to determine 
the issues of this proceeding would not be in the public interest : 

It is ordered, That this proceeding be, and the same hereby is, 
closed without prec. to the right of ihe Commission, should a 
ture facts so warrant, to reopen the same and resume trial thereof 
in accordance with its regular procedure. 

Before Wr. Miles J. Furnas, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Bogle, Bogle & Gates, of Seattle, Wash., for respondents. 


Saks anp Co. Complaint, October 21, 1941. Order, January 26, 
1948. (Docket 4619.) 

Charge: Advertising falsely or misleadingly and using misleading 
trade or product name as to composition; in connection with the sale 
of women’s shoes, made from “Vinylite”, under the trade name 
“Glastique”. 

Comp.ar1nt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Saks & 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as fol- 
lows: 

ParacrapH 1. Respondent Saks & Co. is a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with principal offices located at Fifth Avenue 
and Fiftieth Street, New York, N. Y. Respondent has a place of 
business at Thirty-fourth Street and Broadway, New York, N. Y., 
under the trade name Saks Thirty-fourth Street, and places of busi- 
ness at Fifth Avenue and Fiftieth Street, New York, N. Y.; Green- 
wich, Conn.; Detroit, Mich.; Chicago, Ill.; and Beverly Hills, Calif., 
under the trade name Saks Fifth Avenue. 

Respondent maintains and operates retail stores at said places of 
business, located as above set out, wherein respondent engages in the 
over-the-counter and the mail-order sale of numerous and varied arti- 
cles of general merchandise including women’s shoes made from 
Vinylite, an organic material of glasslike appearance. 

Respondent is now, and for more than 1 year last past has been, 
engaged in the sale and distribution of said merchandise in commerce 
among and between the various States of the United States and in 
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the District of Columbia. Respondent causes said merchandise, when 
sold, to be transported from its places of business situated as aforesaid 
to the purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said merchandise sold and distributed by 
it in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. “Vinylite” is the registered trade mark of a chemically 
manufactured, plasticized, resinous material resembling glass. 
Women’s shoes made from said material are purchased by respondent 
from various manufacturers and are advertised, offered for sale and 
sold by respondent under the trade name “Glastique,” respondent’s 
trade name for shoes made from said material. 

Par. 3. Processes for the fabrication of inorganic glass into mate- 
rials suitable for use in the manufacture of various men’s accessories, 
as well as women’s accessories and household furnishings, have been 
developed and are now in process of being developed at considerable 
expense by various members of the glass industry. Many such articles 
of merchandise made from inorganic glass materials have already 
been manufactured and amidst wide publicity have been and are being 
marketed and sold to a public long accustomed to the worth and the 
use of glass. 

Par. 4. Respondent, to promote the sale and distribution of said 
shoes made from Vinylite in the conduct of its business in said com- 
merce as aforesaid, has caused to be inserted in various newspapers 
having a wide general circulation among purchasers in various of the 
several States of the United States and in the District of Columbia, 
certain advertisements illustrative of such shoes. Said advertisements 
conspicuously state that the shoes therein offered for sale by respond- 
ent are Glastique shoes and contain, among others, the following state- 
ment: 

* * * Cinderella wonder-shoes...... 
like glass with st-re-tch........ : 

Many of said advertistments quote the retail price at which said 
shoes may be purchased and further list the addresses of respondent’s 
various stores from which said merchandise may be obtained. 

Par. 5. Respondent, through and by means of the aforesaid adver- 
tisements and the statements therein contained, represents and implies 
to the purchasing public that shoes made from Vinylite and offered for 
sale, and sold by respondent under the trade name Glastique are 
actually made and constructed of glass. Respondent’s use of the word 
Glastique as a trade name descriptive of shoes made from Vinylite 
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further serves as a representation by respondent that said. shoe are 
made from or contain glass. 

Par. 6. Respondent’s said statements, representations and implica- 
tions, and use of the trade name Glastique in connection with the 
offering for sale, sale and distribution of shoes made from Vinylite, as 
aforesaid, are false, misleading, and deceptive. 

In truth and in fact, said shoes made from Vinyhite contain no glass 
whatsoever, for the product known as Vinylite is not a glass but is a 
product made by the heating and mixing of petroleum or coal and salt 
with a special catalytic agent and chemicals to induce the formation 
of certain gases and distillates, which, in cooling, result in the synthetic 
resin product known as Vinylite. 

Par. 7. Respondent’s acts and practices in using said statements, 
representations and implications, made and disseminated as aforesaid, 
and in using said word Glastique as a trade name for said shoes, have 
had and now have the tendency and capacity to, and do, mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that said statements, representations, and 1m- 
plications are true and that said shoes are made from or contain glass, 
and thereby cause a substantial portion of the purchasing public, 
because of said erroneous and mistaken belief, to purchase said shoes, 
_ to their injury and to the injury of the public. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 
This matter is before the Commission upon a motion filed by counsel 
supporting the complaint that the case be closed without prejudice. 
Respondent’s counsel have filed an answer stating that they have no 
objection to the granting of the motion. 
_ The issues involved in this case are substantially similar to those in 

Docket No. 4450, S. Buchsbaum & Co., in which an order to cease and 
desist issued by the Commission has recently been set aside by the 
United States Circuit Court of Appeals for the Seventh Circuit.? No 
testimony or other evidence has been introduced in the present case, 
the trial of the case-having been held in abeyance pending the trial 
and final decision in the Buchsbaum case. The Commission is of the 
opinion that, in the circumstances, the motion is well taken. 

Lt is therefore ordered, That the motion be granted, and that this 
case be, and it hereby is, closed without prejudice to the right of the 
Sotiaccign to reopen it and resume trial thereof in accordance with 
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the Commission’s regular procedure should future circumstances and 
the public interest so require. 

Mr. Eldon P. Schrup for the Commission. 

Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
respondent. 


Hickok Manuvracrurrne Co. Complaint, January 23, 1942, 
Order, January 26, 1948. (Docket 4680.) 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling, and using misleading trade or product name as to composi- 
tion; in connection with the manufacture and sale of various men’s 
accessories, including suspenders or braces, belts, garters, key chains 
and wallets made from “Vinylite,” under respondent’s registered 
trade-mark and trade name “Live Glas.” 

Record closed without prejudice by the following order: 

This cause coming on to be heard before the Commission upon 
motion by counsel supporting the complaint that the case be closed 
without prejudice and answer of respondent’s counsel thereto that 
respondent has no objection to the granting of the motion; and 

It appearing to the Commission that the issues involved in this case 
are substantially similar to those in Docket No. 4450, S. Buchsbaum 
& Co., in which an order to cease and desist issued by the Commission 
has recently been set aside by the United States Circuit Court of 
Appeals for the Seventh Circuit; * and 

It appearing that no testimony or other evidence has been intro- 
duced in the present case, the trial thereof having been held in abey- 
ance pending the trial and final decision in the Buchsbaum case; and 

The Commission having considered the motion and answer thereto 
and the record herein and being now fully advised in the premises: 
_ It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission to reopen it and resume trial thereof in accordance with 
the Commission’s regular procedure, should future circumstances and 
the public interest so require. 

Mr. Eldon P. Schrup for the Commission. 

Mr, Eben Halley and Oviatt, Gilman, O’Brien & Forman, of 
Rochester, N. Y., for respondent. . 


Pronger Suspenper Co. Complaint, January 23, 1942. Order, 
January 26, 1948. (Docket 4681.) 

Charge: A dvestisine falsely or misleadingly, misbranding or mis- 
labeling and using misleading trade or product name as to composition ; 
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in connection with the manufacture and sale of various men’s acces- 
sories, including suspenders or braces, belts and garters made from 
“Vinylite,” under respondent’s registered trade-mark and trade name 
“Pliaglass.” 

Record closed without prejudice by the following order: 

This cause coming on to be heard before the Commission upon motion 
by counsel supporting the complaint that the case be closed without 
prejudice; and 

It appearing to the Commission that the issues involved in this case 
are substantially similar to those in Docket No. 4450, S. Buchsbaum 
& Co., in which an order to cease and desist issued by the Commission 
has recently been set aside by the United States Circuit Court of Ap- 
peals for the Seventh Circuit; ° and 

It appearing that no testimony or other evidence has been intro- 
duced in the present case, the trial thereof having been held in abey- 
ance pending the trial and final decision in the Buchsbaum case; and 

The Commission having considered the motion and the record here- 
in and being now fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission to reopen it and resume trial thereof in accordance with 
the Commission’s regular procedure, should future circumstances and 
the public interest so require. 

Mr. Eldon P. Schrup for the Commission. 

Mr. Leonard L. Kalish, of Philadelphia, Pa., for respondent. 


A. Stern & Co. Complaint, February 4, 1942. Order, January 26, 
1948. (Docket 4698.) 

Charge: Advertising fulsely or misleadingly, misbranding or mis- 
labeling and using misleading trade or product name as to composi- 
tion; in. connection with the manufacture and sale of respondent’s 
“Paris” men’s accessories, including suspenders, belts, garters and rain- 
coats made from “Vinylite,” and described as of “Glas-Tex,” re- 
spondent’s registered trade-mark and trade name for said material. 

Record closed without prejudice by the following order: 

This cause coming on to be heard before the Commission upon motion 
by counsel supporting the complaint that the case be closed without 
prejudice and answer of respondent’s counsel requesting that the Com- 
mission dismiss the proceeding forthwith instead of closing without 
prejudice; and 

It appearing to the Commission that the issues involved in this case 
are substantially similar to those in docket No. 4450, S. Buchsbaum & 
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Co., in which an order to cease and desist issued by the Commission has 
recently been set aside by the United States Circuit Court of Appeals 
for the Seventh Cireuit; and 

It appearing that no testimony or other evidence has been introduced 
in the present case, the trial thereof having been held in abeyance pend- 
ing the trial and final decision in the Buchsbaum case; and 

The Commission having considered the motion and answer thereto 
and the record herein and being now fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission to reopen it and resume trial thereof in accordance with 
the Commission’s regular procedure, should future circumstances and 
the public interest so require. 

Mr. Eldon P. Schrup for the Commission. 

Mayer, Meyer, Austrian & Platt, of Chicago, Il., for respondent. 


Roum & Haas Co., Inc. Complaint, April 15, 1942. Order, Janu- 
ary 26,1948. (Docket 4750.) 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling and using misleading trade or product name or title as to 
composition; in connection with the manufacture and sale of syn- 
thetic acrylic resins from chemicals, under respondent’s registered 
trade-mark and trade name “Plexiglas.” 

Comptatnt: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that Rohm & 
Haas Co., Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. Respondent, Rohm & Co., Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Delaware, with general offices and principal 
place of business located in Philadelphia, Pa., and factory located in 
Bristol, Pa. 

Respondent is engaged in the manufacture in variable form of 
synthetic acrylic resins from chemicals, marketed and sold by respond- 
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ent under diverse registered trade-mark and trade names according 
to form and for usage indicated in part as follows: 


PLEXIGLAS —Sheets and Rods 
CRYSTALITE —Molding Powders 
PLEXIGUM —Safety Glass Film 
ACRYLOID —Solutions 
ACRYSOL —Emulsons 
VERNONIT®H and CRYSTOLEX—Denture Materials 
PRIMAL —Leather Finishes 
RHOPLEX —Textile Finishes 


Par. 2. Respondent is now and for more than 1 year last past has 
been engaged in the sale and distribution of said merchandise in com- 
merce among and between the various States of the United States and 
in the District of Columbia. Respondent causes said merchandise 
when sold to be transported from its place of business in the State of 
Pennsylvania to the purchasers thereof located in various other States 
of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in the said merchandise sold and distributed 
by it in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. “Plexiglas” is the registered trade-mark and trade name 
under which respondent sells its aforesaid merchandise in the form of 
colorless transparent or colored transparent or translucent sheets or 
rods. Respondent’s synthetic acrylic resin marketed in this form is a 
chemically manufactured thermoplastic solid organic material or 
product, imitative of and resembling glass in appearance. 

~ Manufacturing or fabricating concerns, purchasing respondent’s 
said plastic in said form, manufacture or fabricate the same into mer- 
chandise or utilize the same in whole or in part in the construction of 
merchandise designed and intended for ultimate sale to and use by 
the public. *Merchandise manufactured or fabricated from, containing, 
or constructed in whole or in part of “Plexiglas” and so advertised and 
labeled, is sold and distributed by said concerns in commerce among 
and between and in the various States of the United States and the 
District of Columbia, and as so advertised, labeled, marketed and sold, 
said merchandise is imitative in appearance and indicated functional 
use to like or similar merchandise manufactured or fabricated from, 
containing, or constructed in whole or in part of glass. 

Par. 4. The word or term “glass” as universally understood and ac- 
cepted for many hundreds of years last past by industry, trade and 
the public, and as then and now continuously associated by said in- 
dustry, trade and the public with the substance or material found or 
contained in innumerable and varied articles of merchandise of every- 
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day usage commonly understood and accepted to be made from or to 
contain glass, has always been designative of or used to refer to a 
substance or material commonly and ordinarily obtained or produced 
by the fusion and cooling of inorganic materials. 

Processes for the manufacture of inorganic materials into forms of 
glass adaptable and susceptible to new and additional usages, such as, 
among others, in the manufacture or fabrication of various men’s ac- 
cessories, women’s accessories, household furnishing and the like, have 
been developed and are now being developed at considerable expense 
by various members of the glass industry. Many such articles of mer- 
chandise made from, containing or constructed in whole or in part of 
glass, have already been manufactured or fabricated, and amidst wide 
publicity have been and are being marketed and sold to a public long 
accustomed to the worth and the use of the substance or material 
known as glass. Some of such merchandise made from, containing or 
constructed in whole or in part of glass, is widely advertised, marketed 
and sold among and between and in the various States of the United 
States and the District of Columbia under registered trade-marks and 
trade names containing the word or term “glass” or “glas” as part of 
such trade-marks or trade names. 

Par. 5. Respondent in the furtherance and aid of the marketing and 
sale of its said plastic material or product designated as “Plexiglas” 
and in the conduct of its business in the course of trade in commerce as 
aforesaid has caused and now causes various illustrated advertistments 
to be inserted in trade journals, magazines and periodicals having in- 
terstate circulation, and has caused and now causes to be distributed 
illustrated advertising booklets, pamphlets and other printed literature 
to manufacturers, fabricators, retail merchants, members of the pur- 
chasing public and others, located in the various States of the United 
States and in the District of Columbia. Said trade journal, magazine 
and periodical advertistments and advertising booklets, pamphlets and 
other printed literature distributed and disseminated as aforesaid con- 
tain and prominently display respondent’s registered trade-mark and 
trade name “Plexiglas” in connection with the marketing and sale of 
said plastic material or product or of the merchandise manufactured 
or fabricated from, containing, or constructed in whole or in part from 
said plastic material or product. Respondent further makes con- 
spicuous use of its said trade-mark and trade name “Plexiglas” on 
labels attached by it to said plastic material or product when adver- 
tised, offered for sale and sold by respondent as aforesaid, as. well as 
on labels furnished by respondent to and affixed by the manufacturer 
or fabricator of the said merchandise made from, containing or con- 
structed in whole or in part of said plastic material or product, 
advertised, offered for sale and sold as herein described. 
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Par. 6. Respondent, through and by means of the aforesaid trade 
journal, magazine, and periodical advertisements, labels, booklets, 
pamphlets, and other printed materials, and the illustrations and state- 
ments appearing thereon or therein, represents and implies, and causes 
to be represented and implied, to the purchasing public and to, and by, 
the manufacturers, fabricators, retail merchants, and others handling 
or purchasing said plastic material, product or merchandise for ulti- 
mate sale to the said public, that said plastic material or product is 
glass and that the merchandise made from, containing, or constructed 
in whole or in part of said plastic material or product is manufactured, 
fabricated, contains, or is constructed in whole or in part of glass. 

Respondent’s use of the word or term “Plexiglas” as a registered 
trade-mark or trade name, descriptive and designative of said plastic 
material or product alone or as manufactured or fabricated into, or 
contained in the said merchandise offered for sale and sold as afore- 
said, further serves as a representation by the respondent that said 
plastic material or product is glass, and that the merchandise manu- 
factured, fabricated or constructed from or containing said plastic 
material or product is manufactured, fabricated, contains, or is con- 
structed in whole or in part of glass. 

Respondent’s foregoing statements and representations and the im- 
plications therefrom, made or caused to be made as aforesaid, are 
further enhanced and given credence by the glasslike appearance of 
said plastic material or product, when marketed as hereinbefore 
described. 

Par. 7. Respondent’s aforesaid trade journal, magazine, and peri- 
odical advertisements, labels, booklets, pamphlets and other printed 
materials, and the illustrations, statements, representations and impli- 
cations contained in or appearing thereon, made and caused to be 
made, published, distributed and disseminated as aforesaid, with 
reference to the said plastic material or product designated as “Plexi- 
glas” and the merchandise containing or manufactured, fabricated or 
constructed in whole or in part thereof, are grossly exaggerated, false, 
misleading, and deceptive. 

In truth and in fact, respondent’s said material or product desig- 
nated as “Plexiglas” is not glass but rather a synthetic, organic, acrylic 
resin or plastic which is derived by complicated chemical synthesis 
from organic raw material such as and including coal and petroleum 
which are unlike the inorganic materials from which glass is obtained 
or produced. Such resin or plastic further differs radically from glass 
in certain properties and in the manner and method by which it is 
obtained, produced or manufactured and despite its imitative appear- 
ance is not the substance, material or product commonly known to, 
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accepted and used by the public as glass. Merchandise containing or 
manufactured, fabricated or constructed in whole or in part of said 
resin or plastic, while imitative in appearance and indicated func- 
tional use, is not merchandise containing glass or merchandise manu- 
factured, fabricated, or constructed in whole or in part of glass nor 
does it have certain of the properties of the same. 

Par. 8. Respondent’s acts and practices as hereinbefore detailed in 
the use of the foregoing trade journal, magazine, and periodical ad- 
vertisements, labels, booklets, pamphlets and other printed materials 
and the illustrations, statements, representations and implications 
contained in or appearing thereon, published and disseminated as 
aforesaid, together with the use of the word or term “Plexiglas” as a 
registered trade-mark and trade name for the said plastic material, 
product or merchandise as hereinbefore described, have had and now 
have the capacity and tendency to and do confuse, mislead, and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief and impression that said plastic material or 
product is glass, or that merchandise manufactured, fabricated, con- 
taining or constructed in whole or in part of such plastic material 
or product, is made from or contains glass, and further cause a sub- 
stantial portion of said purchasing public, because of said erroneous 
and mistaken belief and impression, to purchase said plastic material 
or product or the merchandise manufactured, fabricated, containing 
or constructed in whole or in part of said plastic material or product. 

Respondent’s said acts and practices, as hereinbefore detailed, place 
in the hands of manufacturers, fabricators, retail merchants and 
others advertising, handling or marketing such plastic material or 
product or merchandise manufactured, fabricated, containing or con- 
structed in whole or in part of such plastic material or product, a 
means and an instrumentality whereby in the offering for sale and 
sale of said plastic material or products, or merchandise manufactured 
or fabricated from, or containing or constructed in whole or in part 
from the same, the purchasing public may be confused, misled, and 
deceived in manner and method as hereinbefore described. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices within the intent and meaning of the 
Federal Trade Commission Act. 

Record closed without prejudice by the following order: 

This cause coming on to be heard before the Commission upon mo- 
tion by counsel supporting the complaint that the case be closed with- 
out prejudice and answer of respondent’s counsel thereto that respond- 
ent has no objection to the granting of the motion ; and 
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It appearing to the Commission that the issues involved in this case 
are substantially similar to those in Docket No. 4450, 5. Buchsbaum & 
Co., in which an order to cease and desist issued by the Commission 
has recently been set aside by the United States Circuit Court of Ap- 
peals for the Seventh Circuit; ** and 

It appearing that no testimony or other evidence has been intro- 
duced in the present case, the trial thereof having been held in abey- 
ance pending the trial and final decision in the Buchsbaum case; and 

The Commission having considered the motion and answer thereto 
and the record herein and being now fully advised in the premises: 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission to reopen it and resume trial thereof in accordance with 
the Commission’s regular procedure, should future circumstances and 
the public interest so require. 

Mr. Eldon P. Schrup for the Commission. 

Cravath, Swaine & Moore, of New York City, for respondent. 


Tuer Brrarwoop Corr. Complaint, December 4, 1934. Original 
order, February 20, 1935. Docket 2255, 20 F. T. C. 170. Order vacat- 
ing, etc., October 16, 1941. 33 F. T. C. 1644. Order closing, etc., 
January 27, 1948. 

Charge: Advertising falsely or misleadingly as to nature of product; 
in connection with the manufacture and sale of smoking pipes. 

Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon the motion 
of August 22, 1947, by counsel supporting the complaint “to close case 
without prejudice to its being reopened if subsequent facts justify 
such action,” no answer to said motion having been made by respondent 
after due notice thereof. 

Findings as to the facts (based upon a stipulation of facts) and an 
order to cease and desist were issued in this proceeding on February 
20, 1935. On August 15, 1941, the Acting Chief Counsel of the Com- 
mission filed a motion to vacate and set aside the stipulation of facts, 
findings as to the facts, and order to cease and desist in this proceed- 
ing on the ground that the order to cease and desist had not eliminated 
“confusion and misunderstanding among members of the pipe trade 
and the purchasing public,” that the order to cease and desist did not 
adequately protect the public interest, and that further proceedings 
for that purpose were necessary. Thereafter, on October 16, 1941 
respondent having consented to the granting of said motion, wih 
certain reservations, an order was entered vacating and setting aside 
the stipulation of facts, the findings as to the facts and conclusion, 
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and the order to cease and desist, except that portion of the order dis- 
missing the charges in the complaint as to respondent’s corporate and 
trade name. By order of May 6, 1947, a motion by counsel supporting 
the complaint to dismiss the complaint without prejudice was denied 
for lack of showing that further proceedings to protect the public 
interest were not necessary. 

The motion to close the cése without prejudice shows that subse- 
quent to the denial of the aforesaid motion to dismiss the complaint 
without prejudice an investigation was made of the operations of re- 
spondent, and the allegations of fact in the motion indicate that the 
investigation disclosed no present basis for further proceedings under 
the original complaint or for the issuance of a new complaint, and it 
therefore appearing to the Commission that the motion should be 
granted : 

It is ordered That this case be, and the same hereby is, closed without 
prejudice to the right of the Commission to reopen the same or institute 
other proceedings should future facts warrant such action. 

Mr. Clark Nichols for the Commission. 

Mr. William H. Rosenfeld, of Cleveland, Ohio, for respondent. 


J. A. Forcer & Co. Complaint, October 28, 1942. Order, January 
27,1948. (Docket 4859.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, comparative merits, competitive products and source 
or origin of product; in connection with the sale of coffee. 

Dismissed without prejudice by the following order: 

This cause coming on to be heard before the Commission upon the 
complaint, answer, recommended decision of the trial examiner, and 
motion of respondent requesting disposition of the case by stipulation ; 
and 

It appearing to the Commission that subsequent to the filing of said 
motion and the issuance of the recommended decision of the trial 
examiner, the respondent entered into a formal stipulation as to the 
facts and agreement to cease and desist, dated November 20, 1947, in 
File No. 1-7330; and 

It appearing to the Commission that the practices which the re- 
spondent agreed to discontinue in said stipulation as to the facts and 
agreement to cease and desist in File No. 1-7330 are substantially the 
same as those practices which were incorporated in the complaint in 
this proceeding ; and 

It further appearing that said stipulation and agreement to cease 
and desist is now before the Commission for its consideration and the 
Commission being of the opinion that said stipulation as to the facts 
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and agreement to cease and desist makes full disposition of the issues: 
in the present proceeding: 

It is ordered, That the stipulation as to the facts and agreement to 
cease and desist, dated November 20, 1947, filed in File No. 1—-7330,” 
be and the same hereby is, approved by the Commission, and it is 
further ordered that said stipulation as to the facts and agreement to 
cease and desist be filed in and made ’ part of the record in this 
proceeding. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed without prejudice. 

Before Mr. James A. Purcell and Mr. Everett F. Haycraft, trial 
examiner. 

Mr. Randolph W. Branch for the Commission. 

Pillsbury, Madison & Sutro, of San Francisco, Calif., and Coving- 
ton, Burling, Rublee, Acheson & Shorb, of Washington, D. C., for 
respondent. 


J. A. Forcer & Co. Complaint, October 28, 1942. Order, January 
97,1948. (Docket 4860.) 

Charge: Advertising falsely or misleadingly as to source or orgin, 
comparative merits, competitive products, qualities, properties or re- 
sults and indorsement, sponsorship or approval of product; in connec- 
tion with the sale of coffee. 

Dismissed without prejudice by the following order: 

This cause is before the Commission upon complaint and answer 
for final disposition in connection with proceeding against J. A. 
Folger & Co., a California corporation, in docket 4859; and 

It appearing to the Commission that subsequent to the filing of the 
complaint and answer herein, the respondent entered into a stipula- 
tion as to the facts and agreement to cease and desist, dated November 
21, 1947, in file No. 1-7330; and 

It appearing to the Commission that the practices which the re- 
spondent agreed to discontinue in said stipulation as to the facts and 
agreement to cease and desist in file No. 1-7330 are substantially the 
same as those practices which were incorporated in the complaint in 
this proceeding; and 

It further appearing that said stipulation and agreement to cease 
and desist is now before the Commission for its consideration and the 
Commission being of the opinion that said stipulation as to the facts 
and agreement to cease and desist makes full disposition of the issues 
in the present proceeding : 

It is ordered, That the stipulation as to the facts and agreement to 
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cease and desist, dated November 21, 1947, filed in file No. 1-7330,% 
be, and the same hereby is, approved by the Commission, and it is 
further ordered that said stipulation as to the facts and agreement 
to cease and desist be filed in and made a part of the record in this 
proceeding. 

Lt is further ordered, That the complaint herein be, and the same 
hereby is, dismissed without prejudice. 

Before Mr. J. Lari Cox, trial examiner. . 

Mr. Randolph W. Branch for the Commission. 

Mr. Edward 8. North, of Kansas City, Mo., and Mr. John Wattawa, 
of Washington, D. C., for respondent. 


Ex-Lax, Inc. anp THE JosrepH Karz Co. Complaint, July 16, 1948. 
Order, January 27, 1948. (Docket 5007.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties or results and neglecting, unfairly or deceptively, to make ma- 
terial disclosure as to safety of product; in connection with the sale 
of a medicinal preparation designated “Eix-Lax.” 

ComPpLaInt: Pursuant to the provisions of the Federal Trade Gomi 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe Ex-Lax, Inc., 
and the Joseph Katz Co., hereinafter referred to as respondents, have 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParaGraPu 1, Respondent Ex-Lax, Inc., is a corporation organized 
and existing under and by virtue of the laws of the State of New York 
with its principal office and place of business located at 423-443 At- 
lantic Avenue, Brooklyn, N. Y. 

Par. 2. This respondent is now, and for several years last past has 
been, engaged in selling and distributing a medicinal preparation des- 
ignated “Ex-Lax.” In the course and conduct of its business re- 
spondent Ex-Lax, Inc., causes and has caused said medicinal prepara- 
tion, when sold, to be shipped and transported from its said place of 
business in the State of New York to purchasers thereof located in 
various other States of the United States and in the District of Co- 
lumbia. Respondent maintains and at all times mentioned herein has 
maintained a course of trade in its said medicinal preparation in 
commerce between and among the various States of the United States 
and in the District of Columbia. 


18 See Stipulation 7666 on p. 1318 of this volume. 
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Par. 3. Respondent, the Joseph Katz Co., is a corporation organized 
and existing under and by virtue of the laws of the State of Maryland 
“ with its principal office and place of business located at 16 East Mount 
* Vernon Place, Baltimore, Md. This respondent is an advertising 
agency and as such is engaged in formulating, selling, and distributing 
- advertising matter. This respondent is the advertising representative 
_ or agent of respondent Ex-Lax, Inc., and prepares or assists in the 
- preparation of advertising material used by respondent Ex-Lax, Inc., 
and disseminates and aids in the dissemination of such advertising 
material including the advertising material hereinafter set forth, in 
connection with the sale and distribution of the medicinal preparation 
hereinabove designated. Respondents act in conjunction and in coop- 
eration with each other in the performance of the acts and practices 
hereinabove alleged. ; 

Par. 4. In the furtherance of the sale and distribution of said 
medicinal preparation, respondents have disseminated and are now 
disseminating, and have caused and are now causing the dissemina- 
tion of, false advertisements concerning said medicinal preparation, 
by means of the United States mails and by various other means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act; and the respondents have also disseminated and are now dis- 
seminating, and have caused and are now causing the dissemination 
of, false advertisements concerning said medicinal preparation, by 
various means for the purpose of inducing and which are likely to 
induce, directly or indirectly, the purchase of said preparation in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act. Among and typical of the false, misleading, and deceptive 
statements and representations contained in said advertisements dis- 

seminated and caused to be disseminated as above set forth by the 
_ United States mails, by advertisements inserted in newspapers and 
periodicals, by radio continuities and by circulars, leaflets, pamphlets, 
and other advertising literature are the following: 


This famous laxative gets results by getting right at the cause of constipation. 


Par. 5. Through the use of the statements and representations set 
forth above, the respondents represent that Ex-Lax is a cure or remedy 
for constipation and such cure is accomplished by its action in remov- 
ing the cause of constipation. 

Par. 6. The aforesaid statements and representations of the re- 
spondents are grossly exaggerated, false, and misleading. In truth 
and in fact Ex-Lax is not a cure or remedy for constipation and its 
use will not remove the cause of constipation. 

Par. 7. Respondents’ advertisements, disseminated as aforesaid, 
constitute false advertisements for the reason that they fail to reveal 
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facts material in the light of such representations, or material with 
respect to the consequences which may result from the use of the 
preparation to which the advertisements relate, under the conditions 
prescribed in said advertisements, or under such conditions as are 
customary and usual. In truth and in fact, said preparation is a 
laxative and is potentially dangerous when taken by one suffering 
from abdominal pains, stomach ache, cramps, nausea, vomiting, or 
other symptoms of appendicitis. 

Par. 8. The use by the respondents of the foregoing false, mislead- 
ing, and deceptive statements and representations with respect to the 
therapeutic value of said medicinal preparation and the failure of 
the respondents to disclose in advertising matter that the use of said 
preparation under the conditions prescribed in said advertisements, 
or under such conditions as are customary or usual, may be poten- 
tially dangerous, has had and now has the tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and repre- 
sentations are true and that such preparation is entirely safe and 
harmless and may be used at all times without ill effects to the user, 
and to induce a substantial portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase said medicinal 
preparation. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 

Record closed without prejudice by the following order: 

This cause coming on to be heard by the Commission upon motion 
of counsel supporting the complaint to close this case without preju- 
dice; and 

It appearing to the Commission that under the circumstances of this 
case as reflected by the complaint, no warning as to potential danger 
should be required in the advertising of respondents’ preparation; and 

It further appearing that the representations that the use of re- 
spondents’ preparation will cure constipation and remove its cause 
were discontinued prior to the issuance of the complaint; and 

The Commission having considered said motion and the record 
herein and being now fully advised in the premises: 

It is ordered, That this proceeding be, and the same hereby is, closed 
without prejudice to the right of the Commission, should future facts 
so warrant, to reopen the same and resume trial thereof in accordance 
with its regular procedure. 

Mr. Edward L. Smith and Mr. George M. Martin for the Commission. 

Edelman & Edelman, of New York City, for respondents. 
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Wim J. Apptepaum, Trapine as Premium Propucrs Co. Com- 
plaint, October 17, 1945. Order, January 27, 1948. (Docket 5393.) 

Charge: Using lottery scheme in merchandising; in connection with 
the sale of candy, nuts, and novelty merchandise through punch- 
boards and push- or pull-cards. 

Record closed without prejudice by the following order: 

This cause coming on to be heard before the Commission on motion 
of counsel in support of the complaint to close this case without preju- 
dice; and 

It appearing to the Commission from said motion that no evidence 
has been introduced or is now available to prove that the respondent 
is engaged in interstate commerce; and 

The Commission having considered said motion and the record 
herein, and being now fully advised in the premises: 

[tis ordered, That this proceeding be, and the same hereby is, closed 
without prejudice to the right of the Commission, should future facts 
so warrant, to reopen it and resume trial thereof in accordance with 
the Commission’s regular procedure. 

Before Mr. John W. Addison, trial examiner. 

Mr. J. W. Brookfield, Jr., for the Commission. 

Brill, Maslon, Grossman & Brill, of Minneapolis, Minn., and Mr. 
Ernest W. Brown, of Tron Mountain, Mich., for respondent. 


Zo-Ax Co., Inc., Jasper, Lyncu & Fisugn, Inc. er au. Complaint, 
April 24, 1943. Order, February 5, 1948. (Docket 4954.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, scientific or relevant facts and safety of product; 
furnishing means and instrumentalities of misrepresentation and de- 
ception through supplying deceptive advertising material and neglect- 
ing, unfairly or deceptively, to make material disclosure as to safety 
of product; in connection with the sale of a medicinal preparation 
designated “Orotune” ear drops. 

Comp.aint: Pursuant to the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade 
‘Commission, having reason to believe that the Zo-ak Co., Inc., a corpo- 
ration, and Jasper, Lynch & Fishel, Inc., a corporation, and Alfred P. 
Zabin and Juliette Zabin, individually and as officers of the Zo-ak Co., 
Inc., a corporation, and trading as Harvin Co., hereinafter referred 
to as respondents, have violated the provisions of said act and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the interest of the public, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacraPy 1. Respondent, the Zo-ak Co., Inc., is a corporation 
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organized, existing, and doing business under and by virtue of the 
laws of the State of New York. 

Respondent Alfred P. Zabin is president, and respondent, Juliette 
Zabin is secretary-treasurer of respondent corporation, the Zo-ak Co., 
Inc. Said individual respondents direct and control the policies and 
practices of said corporate respondent. The said individual respond- 
ents also operate under the trade name Harvin Co. The mailing 
address and principal place of business of each of said respondents. 
is 22 West Forty-eighth Street, New York City, N. Y. 

Par. 2. Said respondents are now, and have been for more than 
3 years last past, engaged in the sale and distribution of a medicinal 
preparation designated “Orotune” ear drops. The quantitative 
formula of said preparation is stated by respondent to be: 


Orotune—Each cubic centimeter contains: Glycerin, 50.0%; Borie Acid, .8%; 
Eugenol, .5%; Oil of Thyme, .06%; Distilled Water, Q. S. 


In the course and conduct of their said business respondents cause 
and have caused said medicinal preparation when sold to be shipped 
or transported from their said place of business in the State of New 
York to purchasers thereof located in various other States of the 
United States. Respondents maintain and at all times herein men- 
tioned have maintained a course of trade in their said medicinal 
preparation in commerce between and among the various States of 
the United States. 

Par. 3. Respondent Jasper, Lynch & Fishel, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York with its offices and principal place of 
business located at 22 West Forty-eighth Street, New York City, N. Y. 
This respondent is an advertising agency and as such is engaged in 
formulating, editing, selling, and distributing advertising matter. 
This respondent is the advertising representative or agent of re- 
spondents the Zo-ak Co., Inc., and Alfred P. Zabin and Juliette Zabin, 
individually and trading as the Harvin Co., and formulates, dis- 
seminates, and aids in the dissemination of the advertising material 
hereinafter set forth, in connection with the sale and distribution of 
the medicinal preparation hereinabove designated. Respondents act 
in conjunction and in cooperation with each other in the perform- 
ance of the acts and practices hereinafter alleged. 

Par. 4. In furtherance of the sale and distribution of the medicinal 
preparation sold and distributed by respondents, the Zo-ak Co., Inc., 
a corporation, and Alfred P. Zabin and Juliette Zabin, individually 
and doing business under the trade name of Harvin Co., the respond- 
ents have disseminated and are now disseminating, and have caused 


\ 
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and are now causing the dissemination of, false advertisements con- 
cerning said medicinal preparation by means of and through the 
United States mails and by various other means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act, and re- 
spondents have also disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false adver- 
tisements concerning said preparation by various means for the pur- 
pose of inducing and which are likely to induce, directly or indirectly, 
the purchase of said preparation in commerce as “commerce” is 
defined in the Federal Trade Commission Act. Among and typical 
of the false, misleading, and deceptive statements and representa- 
tions contained in said advertisements disseminated and caused to be 
disseminated as hereinabove set forth by and through the United 
States mails, by advertisements inserted in newspapers and periodi- 
cals, and by circulars, leaflets, pamphlets, and other advertising litera- 
ture, are the following: 


“T HEAR Much PLAINER Now!” 

Mr. Mercer of Wakefield, Michigan, writes: “Received your Orotune and my 
first trial worked wonders. Oh, how it gave me relief. I am so thankful because 
I HHAR SO MUCH PLAINER. Thank you for your great help.” 

“WAS DHAFened 

Now hears Clock Tick with BOTH Ears, 

Got RELIEF FROM HEAD NOISES Too. 

H. Klinkel, 1218 Allen Market Lane, St. Louis, Mo., writes: “I take great pleasure 
to let you know that after using Orotune I can now hear the clock tick with both 
ears. I also got relief from buzzing, ringing head noises.’ Thousands now hard- 
of-hearing would HEAR clearly and distinctly again, and also get relief from 
buzzing, ringing head noises, clogged up feeling in ears. If impacted wax that 
‘blocks ear canals and presses on sensitive eardrums was removed. Try Orotune 
Har Drops as directed. They are safe and contain an ingredient especially 
recommended for this purpose. 

WAS DHAFened 

NOW HEARS CLOCK TICK 

A, M. Beetchenon, Newark, N. J., writes: “Before using Orotune Ear Drops I 
‘was so deafened, that I could not hear the clock tick. After using Orotune, I 
‘can now hear the clock tick with both ears.” Thousands now hard-of-hearing 
would hear clearly and distinctly again, and also get relief from buzzing, ringing 
head noises, clogged up feeling in ears, if impacted wax that blocks ear canals 
and presses on sensitive eardrum, was removed. 

(Diagram of a section of an ear showing wax in the auditory canal.) 

HARD OF HHARING 

The picture tells why thousands are HARD OF HEARING, annoyed by BUZZ- 
ING, RINGING, HISSING HEAD NOISES, CLOGGED UP FEELING IN EARS, 
DIZZINESS. 

Hard impacted wax plugging up ear canals, and pressing on sensitive ear- 
drums keeps out sound waves, makes your hearing bad. 

To remove this wax obstruction that interferes with normal hearing and may 
cause severe irritation use Orotune Ear Drops as directed. They contain an 
ingredient especially recommended for this purpose. 

I 
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Respondents have also furnished to dealers buying said preparation 
Orotune, the aforesaid false and misleading advertising copy, which 
is intended to be, and is, inserted by such dealers in newspapers, maga- 
zines, and other publications of general circulation, and in circulars 
and other printed matter, distributed by them among the purchasing” 
public in various States of the United States. 

Par. 5. Through the use of the aforesaid statements and representa~ 
tions, and others similar thereto, but not specifically set out herein, 
the respondents represent, directly or by implication, that said medic- 
inal preparation “Orotune” is a cure or remedy and constitutes a com- 
petent and effective treatment for deafness; that deafness is frequently 
caused by accumulations of wax in the ear canals and that in such 
conditions the removal of such accumulated wax will permit one to 
hear clearly and distinctly; that buzzing, ringing, and hissing head 
noises normally and usually result from accumulated wax in the ear; 
that such wax may cause severe irritation in the ear and that said prep- 
aration is safe in use and will cause no ill effects. 

Par. 6. The aforesaid statements and representations are false, mis- 
leading, and deceptive. In truth and in fact, the preparation “Oro- 
tune” is not a cure or remedy for deafness and has no therapeutic value 
in the treatment of deafness. Deafness is infrequently caused by the 
accumulation of wax in the ear canals and the removal of such wax 
will not improve hearing where the function of the hearing mechanism 
has been impaired by disease or other conditions. Accumulations of 
wax in the ear canals infrequently cause buzzing, ringing, or hissing 
head noises and when such conditions are brought about by causes other 
than an accumulation of wax said preparation would not be effective 
in terminating them. Accumulated wax does not ordinarily cause 
irritation in the ear. Said preparation is not safe and harmless under 
all conditions and may result in ill effects to the user. 

Par. 7. The advertisements, disseminated as aforesaid, constitute 
false advertisements for the further reason that they fail to reveal 
facts material in the light of such representations, or material with 
respect to consequences which may result from the use of the prepara- 
tion to which the advertisements relate, under the conditions pre- 
scribed in said advertisements, or under such conditions as are custo- 
mary or usual. In truth and in fact, said preparation contains the 
drug eugenol, and when used, as directed, by the introduction into the 
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ear canal and sealed with cotton may produce inflammation of the 
epithelial tissue, particularly in the case of children. Where the ear- 
drum is perforated, injury to the structures of the middle ear may 
result. 

Par. 8. The use by respondents of the foregoing false, deceptive, and 
misleading statements and representations with respect to said prepa- 
‘ration, disseminated as aforesaid, has had, and now has, a capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true and into the purchase 
of substantial quantities of said preparation because of such mistaken 
and erroneous belief. 

Respondents’ said acts and practices have the effect of placing in 
the hands of dealers who purchase said preparation and resell the 
same to the purchasing public, means and instrumentalities for mis- 
leading and deceiving the public in the particulars aforesaid. 

Par. 9. The aforesaid acts and practices of the respondents, as herein 
alleged, are to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Dismissed without prejudice by the following order: 

This proceeding came on to be heard in regular course upon the com- 
- plaint, answer of respondents, testimony and other evidence, report of 
the trial examiner and exceptions thereto, and the briefs of counsel. 

The complaint herein charges respondents with the dissemination of 
false advertisements concerning a preparation designated “Orotune 
Ear Drops.” Having duly considered the record and it appearing to 
the Commission that the evidence upon the principal issues in the pro- 
ceeding is inadequate to permit an informed determination thereof 
without additional hearings, and it further appearing to the Commis- 
sion that there is insufficient present public interest to warrant reopen- 
ing and further proceedings at this time: 

Lt is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to institute 
further proceedings should future facts warrant. 

Before Mr. John W. Addison, trial examiner. 

Mr. Carrel F. Rhodes and Mr. B. G. Wilson for the Commission. 

Mr. George Landesman, of New York City, for respondents. 
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Brownine Kine & Co., Inc., A. BensamMin WiLkEs AND JOSEPH 
Wirgss.* Complaint, June 5, 1943. Order, February 5, 1948. 
(Docket 4977.) 
| Charge: Assuming or using misleading trade and brand names 

and advertising falsely or misleadingly and misbranding or mislabel- 
ing in said respects, and as to source or origin of product, dealer being 
manufacturer, so-called factory showrooms and 40 percent savings 
under respondents’ usual retail price; in connection with the sale of 
men’s clothing. 

Dismissed by the following order: 

This matter is before the Commission for final decision upon the 
record and the briefs and oral argument of counsel. After due con- 
sideration of the matter the Commission is of the opinion that the 
charges in the complaint have not been sustained by the weight of the 
evidence. It further appears that the issue as to the use by respond- 
ents of the corporate and trade name “Browning King” presents what 
is essentially a private controversy, no substantial public interest be- 
ing involved. 

It is therefore ordered, That the complaint herein be, and it hereby 
is, dismissed. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Frank Fogel and Caesar & Rivise, of Philadelphia, Pa., for 
respondents. 


J. F. AsHworrn, TRApinc 4s ASHWORTH SPECIALTY Co. AND AS ASH- 
wortH Ruspper Satvace Co. Complaint, July 28, 1945. Order, Feb- 
ruary 5, 1948. (Docket 5361.) 

Charge: Advertising falsely or misleadingly as to quality, qualities, 
properties or results, opportunities, profits, inspection, grading and 
prompt shipment, furnishing means and instrumentalities of misrepre- 


44The Commission entered an order on May 1, 1944, dismissing the complaint as to 
Joseph Wilkes, as follows: 

This matter coming on to be heard by the Commission upon respondents’ motions, filed 
on April 11, 1944, to dismiss the complaint, to hold in abeyance the taking of respondents’ 
testimony because respondent Joseph Wilkes is now a member of the armed forces and is 
absent from the United States, and to postpone the taking of respondents’ testimony until 
after June 10, 1944, and the Commission having duly considered said motions and the 
record herein, and being now fully advised in the premises ; 

It is ordered, That respondents’ motion to dismiss the complaint be, and the same 
hereby is, denied without prejudice to the right of the respondents to renew the same when 
this matter comes on for final consideration. 

It is further ordered, That respondents’ motion to hold in abeyance the taking of re- 
spondents’ testimony be, and the same hereby is, denied. 

It is further ordered, That respondents’ motion to postpone the taking of respondents’ 
testimony until after June 10, 1944, be, and the same hereby is, granted. 

It is further ordered, That the complaint herein be, and the same hereby is, dismissed as 


to respondent Joseph Wilkes only. 
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sentation and deception, and delaying and withholding acknowledg- 
ments, corrections, and adjustments; in connection with the purchase 
and sale of old automobile tire carcasses and the sale and leasing of 
equipment for repairing and recapping the same. 

Dismissed by the following order: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer thereto, testi- 
mony and other evidence in support of the complaint and in opposi- 
tion thereto taken before a trial examiner of the Commission there- 
tofore duly designated by it, motion of the respondent to dismiss the 
proceeding filed at the close of the taking of testimony, and recom- 
mended decision filed by the trial examiner (no briefs having been 
filed or oral argument requested) ; and 

It appearing to the Commission that the charges of the complaint 
have not been sustained by a greater weight of the evidence; and 

It further appearing that by reason of the end of the tire-rationing 
program and the discontinuance of the tire-salvage program spon- 
sored by the Rubber Reserve Co. during the war period, there is no 
longer a demand for grade 3 junk tire carcasses; and 

It further appearing that the respondent has discontinued his tire 
business, closed his plant, dismantled his machinery, and disposed of 
all grade 3 tire carcasses; and 

The Commission being of the opinion that public interest does not 
require further proceedings: 

It is ordered, That the complaint issued herein be, and the same 
hereby is, dismissed. 

Before Mr. Webster Ballinger, trial examiner. 

Mr. BR. A. McOuat and Mr. Edward L. Smith for the Commission. 

Robinson & Robinson, of Memphis, Tenn., for respondent. 


Kremoxa Co., Inc. Complaint, December 9, 1939. Order, Febru- 
ary 12,1948. (Docket 3968.) 

Charge: Advertising falsely or misleadingly as to qualities, proper- 
ties, or results and neglecting, unfairly or deceptively, to make ma- 
terial disclosure as to safety of product; in connection with the sale of 
cosmetics “Kremola” for skin’ blemishes and “Dr. Berry’s Freckle 
Ointment.” 

Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
motion of counsel supporting the complaint that the complaint be 
dismissed without prejudice, no answer to said motion having been 
filed on behalf of respondent, and it appearing that respondent, a 
corporation, has disposed of its entire business and has been dissolved : 

It is ordered, That the motion be granted and that the complaint 
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imanufacture and sale of a line of products generally described and 
designated as health foods. 

Comrnatnr: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, 
the Federal Trade Commission having reason to believe that Basic 
Foods, Inc., a corporation, Curtis Howe Springer, individually and as 
president of Basic Foods, Inc., trading as Dr. Springer, and Dr. Curtis 
Howe Springer Foundation, Inc., a corporation, hereinafter referred 
to as respondents, have violated the provisions of said act and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrary 1. Respondent Basic Foods, Inc., is a corporation with 
its headquarters formerly located at Somerset, Pa., and more recently 
at Hollywood, Calif. Respondent Curtis Howe Springer is the presi- 
dent of said corporation and his address is 2226 North New Hamp- 
shire Avenue, Hollywood, Calif. Respondent Dr. Curtis Howe 
Springer Foundation, Inc., is a corporation with its headquarters 
located in Hollywood, Calif. 

Par. 2. The said respondents are now, and for some time last past 
have been, engaged in the business of manufacturing, selling, and dis- 
tributing a line of products which they generally describe and desig- 
nate as health foods. ; 

Par. 3. For the purpose of promoting the sale of said products the 
respondent Curtis Howe Springer visits numerous cities throughout 
the United States wherein he delivers lectures on various subjects per- 
taining to human health problems, physical fitness, and the science of 
life and how to live. During the course of said lectures he extols the 
reputed virtues of respondent’s said products in glowing terms of 
praise and recommendation, for building, protecting, and preserving 
human health. With him at such lectures he has supplies of said 
products which he sells and delivers on such occasions. 

Par. 4. For the purpose of attracting members of the public to 
said lectures and in furtherance of the sale and distribution of re- 
spondents’ said products, some of which are medicinal in character, 
and for the purpose of inducing or which are likely to induce directly 
or indirectly, the purchase of respondents’ said products, the respond- 
ents have disseminated and are now disseminating and have caused 
and are now causing the dissemination of false advertisements by the 
United States mails; by insertions in newspapers and periodicals hav- 
ing general circulation, by the use of other printed matter, and by 
other means in commerce as commerce is defined in the Federal Trade 
Commission Act. Typical of the false advertising thus used by re- 
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spondents is the reference to the respondent Curtis Howe Springer as 
“Doctor Curtis Howe Springer” or “Dr. Curtis Howe Springer”; and 
the name itself of the respondent Dr. Curtis Howe Springer Founda- 
tion, Inc. At said lectures the respondent Curtis Howe Springer is 
addressed, referred to, and introduced as “Dr. Springer” or “Dr. 
Curtis Howe Springer.” 

Par. 5. The word “Doctor,” or its abbreviation “Dr.,” when used in 
connection with the advertising and sale of preparations of a medicinal 
nature and products having to do with human health and the promo- 
tion thereof, either as a part of the trade name of said preparations or 
products, or in the name of the business itself, or as a title or prefix 
before the name of any individual publicly advising, recommending, 
prescribing or sponsoring the use of such preparations or products, has’ 
been for many years and is now understood by the purchasing and con- 
suming public in general to mean and signify that such preparations 
and products have the approval of competent medical authority in the 
person of a physician who has been and is duly licensed by some 
properly delegated and recognized governmental authority to practice 
medicine, and that the said word or abbreviation refers to a person 
under whose name, advice, recommendation, or auspices the said com- 
modities are offered for sale and sold, and that said person is a phy- 
sician or duly licensed medical practitioner. 

Par. 6. The aforesaid usage of the word “Doctor” and its abbre- 
viation “Dr.,” by respondents, is false, misleading, and deceptive. In 
truth and in fact the said Curtis Howe Springer is not a licensed phy- 
sician or medical practitioner, and respondents’ said preparations and 
products are not sold under the name, advice, recommendation, or 
auspices of one who is or has been a physician or licensed medical 
practitioner. 

Par. 7. The use by respondents of the aforesaid false, misleading, 
and deceptive advertising representations, disseminated as aforesaid, 
with respect to their said preparations and products, has had and now 
has the capacity and tendency to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such false advertising representations are true 
and because of such mistaken and erroneous belief, to purchase sub- 
stantial quantities of respondents’ said preparations and products. 

Par. 8. The aforesaid acts and practices of respondents as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Recerd closed without prejudice by the following order: 
This matter coming on to be heard by the Commission upon a 


789940—50. 717 


1168 FEDERAL TRADE COMMISSION DECISIONS 


motion of counsel supporting the complaint for an order closing the 
case without prejudice ; 

And it appearing from said motion that the business in the operation 
of which the practices complained of arose was abandoned by the re- 
spondents in the latter part of 1946 and that there is no indication that 
said business will be resumed ; 

And the Commission being of the opinion that in the circumstances 
it would not be in the public interest for the case to be tried and that 
the motion to close should be granted : 

It is ordered, That this case be, and it hereby is, closed without preju- 
dice to the right of the Commission to reopen the same and resume 
trial thereof in accordance with the Commission’s regular procedure if 
at any time in the future the circumstances so warrant. 

Mr. Clark Nichols for the Commission. 


Fourco Guass Co., ApAmston Friar Grass Co., Rottanp Guass Co., 
Biackrorp Winpow Gass Co., AND Harpine Guass Co. Complaint, 
July 24,1944. Order, February 20, 1948. (Docket 5195.) 

Charge: Furnishing means and instrumentalities of misrepresen- 
tation and deception by failure to make customary disclosure as to 
grade and strength; in connection with offer and sale of window 
glass. 

Comp.arInt: Pursuant to the provisions of the Federal Trade Com- 
mission act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Fourco 
Glass Co., Adamston Flat Glass Co., Rolland Glass Co., Blackford 
Window Glass Co., and Harding Glass Co., all of which are corpora- 
tions and hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be.in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapy 1. Respondent Adamston Flat Glass Co. is a corpora- 
tion organized and existing under the laws of the State of West Vir- 
ginia, with its office and principal place of business at 1628 Adams 
Avenue in the city of Clarksburg, W. Va. 

Respondent Blackford Window Glass Co. is a corporation organ- 
ized and existing under the laws of the State of Indiana, with its office 
and principal place of business at 537 Willow Street, in the city of 
Vincennes, Ind. 

Respondent Fourco Glass Co. is a corporation organized and exist- 
ing under the laws of the State of West Virginia, with its office and 
principal place of business in the Union National Bank Building, 
which is located at the corner of West Main and South Third Streets 
in the city of Clarksburg, W. Va. 

Respondent Harding Glass Co. is a corporation organized and 
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existing under the laws of the State of West’ Virginia, with its office 
and principal place of business at 2524 North Eleventh Street, in 
the city of Fort Smith, Ark. 

Respondent Rolland Glass Co. is a corporation organized and exist- 
ing under the laws of the State of West Virginia, with its office and 
principal place of business at 1200 North Twenty-Fifth Street (North- 
view section) in the city of Clarksburg, W. Va. 

Par. 2. Respondents Adamston Flat Glass Co., Rolland Glass Co., 
Blackford Window Glass Co., and Harding Glass Co. are now, and for 
several years last past have been, engaged in the manufacture of glass, 
including flat glass used for installation in windows, and said re- 
spondents and respondent Fourco Glass Co. have been and are engaged 
in its sale and distribution to dealers, distributors, and purchasers 
thereof located in the various States of the United States and in the 
District of Columbia. Respondent Fourco Glass Co. is owned and 
operated by the respondent manufacturers above-named and acts as 
sales agent for them. This respondent, and respondent manufacturers 
acting through it, have appointed dealers in the various States of the 
United States and in the District of Columbia as distributors for their 
window glass. In the sale of said window glass respondent Fourco 
Glass Co. receives orders therefor and transmits them to respondent 
manufacturers and when so sold, respondents cause and have caused 
said window glass to be transported from the factory or principal 
place of business of the particular manufacturer to the receiving point 
or place of business of the purchaser in the various States of the United 
States other than the State in which the factory or place of business 
of the manufacturer is located and in the District of Columbia. There 
is now, and has been for several years last past, a course of trade and 
commerce by respondents in such window glass between and among 
the States of the United States and in the District of Columbia. In 
the course and conduct of their business respondents are, and were at 
all times herein referred to, in substantial competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged in 
the sale and distribution of window glass in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. Among said competitors are many who do not engage in 
the acts, practices, and methods used by respondents as hereinafter 
alleged. 

Par. 3. The glass used generally for window purposes is sold cus- 
tomarily by the manufacturers and sellers thereof according to its 
quality, indicated by “Grade A” or “Grade B”; and its strength or 
thickness as indicated by “Single Strength” or “Double Strength.” 
The higher and better quality of window glass is designated as “Grade 
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A,” and the Tout and inferior quality of such glass as “Grade B.” 
The stronger and thicker window glass is designated as being of 
“Double Strength” and the weaker and thinner window glass as being 
of “Single Strength.” Sellers of window glass receive higher prices 
from the sale of window glass of Grade A quality than from the sale 
of window glass of Grade B quality, and receive higher prices for 
double strength glass than for single strength glass. Such window 
_ glass is customarily sorted by its manufacturer according to grade and 

strength which is indicated by a stamp, mark, or label upon each sheet 
or pane of glass and upon the container in which it is packed. This 
custom and general practice of glass manufacturers is based upon the 
facts (1) that it is desirable that the individual sheet or pane of glass 
be identified as to its grade and strength by persons qualified to do so 
and (2) that the cost of altering or removing or substituting stamps, 
marks, or labels on individual sheets or panes of glass and the added 
cost of unpacking and repacking cases when sold in case lots, discour-' 
ages fraudulent practices. 

Par. 4. Through arrangement among and between respondent man- 
ufacturers, their sales agent, respondent Fourco Glass Co., and a 
number of said dealers and distributors, the stamp, mark, or label 
customarily placed upon each sheet or pane of glass by respondent 
manufacturers and showing its grade and strength was omitted in 
September 1941, and subsequent thereto, and such grade and strength 
was stated on the container or case only, with the effect (1) of increas- 
ing the profits of respondent manufacturers by eliminating the cost 
of such marking or labeling of each individual sheet of glass; (2) of 
enabling said dealers and distributors to alter the stamp, mark, or 
label upon the container, or case, and to sell and dispose of grade B 
window glass in case lots as, and at and for the price for, grade A 
window glass; and to sell single strength window glass in case lots as, 
and at and for the price for, double strength window glass; (3) of 
enabling said dealers and distributors to sell and dispose of unmarked 
cr unlabeled grade B and single strength glass in less than case lots 
as, and at and for the prices for, grade A glass and double strength 
glass; and (4) of expanding the distributive market for the window 
glass of respondent manufacturers at the expense of the public through 
such substitutions of quality and strength. Purchasers and users of 
window glass generally lack the training, skill, and experience requi- 
site for determining the grade and strength of window glass; and in 
pursuance of, and as a result of, said arrangement, said dealers and 
distributors are now selling and have sold grade B window glass and 
single strength window glass as, and at and for the higher prices for, 
grade A and double strength ae to purchasers who have are 
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and ordered grade A window glass and double strength window glass. 

Par. 5. By omitting to stamp, mark, or label individual panes or 
sheets of window glass, and by stating the grade and strength of the 
window glass on the container or case only, respondents place, and 
have placed, in the hands of dealers and respondents’ distributors, the 
means and instrumentalities whereby said dealers and said distribu- 
tors may deceive and mislead purchasers and members of the public 
by creating the erroneous belief that the grade B window glass received 
by them is grade A window glass and that the single strength window 
glass received by them is double strength window glass and said pur- 
chasers and members of the public have been and are being so misled 
and deceived. 

Par. 6. The acts and practices of respondents and their method of 
competition herein described have the capacity and tendency to and do 
mislead and deceive purchasers and prospective purchasers of window 
glass manufactured by respondent manufacturers, by creating the 
erroneous and mistaken belief that the grade B and single strength 
window glass sold by said dealers and distributors as grade A and 
double strength window glass, respectively, is window glass of that 
quality and strength, and cause a substantial number of such pur- 
chasers, prospective purchasers, and members of the public, acting on 
such erroneous and mistaken belief, to buy said window glass of re- 
spondents, thereby unfairly diverting trade in said commerce to the 
respondents from their competitors who do not misrepresent the qual- 
ity of their products, thereby doing serious injury to substantial com- 
petition in said commerce. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 

Record closed without prejudice by the following order : 

This matter coming on to be heard by the Commission upon a motion 
of counsel supporting the complaint for an order closing the case 
without prejudice ; 

And it appearing from said motion that certain evidence required 
to sustain the allegations of the complaint is not now available and 
is not likely within the immediate future to become available; 

And the Commission being of the opinion that in the circumstances 
the case should not be held open and that the aforesaid motion should 
be granted : 

It is ordered, That this case be, and it hereby is, closed without 
prejudice to the right of the Commission to reopen the same and 
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resume trial thereof if at any time in the future the circumstances 
and the public interest so require. 

Mr. John L. York for the Commission. 

Mr. Melvin G. Sperry, of Clarksburg, W. Va., for respondents. 


Bruran A. Carrer, Harotp W. Srapier, AND Francis J. STADLER, 
Trapine as Hawkeye Sates Co. Complaint, February 5, 1947. Order, 
February 20, 1948. (Docket 5481.) 

Charge: Using lottery schemes in merchandising; in connection with 
the sale of various assortments of merchandise through punchboards. 

Order accepting respondents’ offer of settlement and closing case 
without prejudice, follows: 

The respondents herein, acting pursuant to leave granted in the 
Commission’s order dated December 31, 1947, having filed an addi- 
{ional offer and proposal of settlement and adjustment of the issues 
raised by the complaint in this matter ; 

And the respondents having represented in said additional offer and 
proposal that they have abandoned the practices complained of, and 
having assured the Commission that such practices will not be resumed ; 

And said respondents having consented and agreed that if at any 
time in the future the aforesaid practices are resumed the Commission 
may thereupon issue its order to cease and desist prohibiting such 
practices and may make the same retroactive to the date hereof, and 
further that any such resumption of the practices complained of shall 
be deemed a violation of any order so entered; 

And the Commission being of the opinion that the additional offer 
and proposal should be accepted : 

It is ordered, That said additional offer and proposal of settlement 
and adjustment be, and it hereby is, accepted. 

It is further ordered, That this case be, and it hereby is, closed 
without prejudice to the right of the Commission to reopen the same 
and to take such further action herein as may be warranted if the 
practices complained of should be resumed. 

Mr. D.C. Daniel for the Commission. 


Dean Srupros, M. E. Barr, D. L. Dunean, E. J. Witison, ann 
C. H. Guprerr. Complaint, July 3, 1943. Order, March 9, 1948. 
(Docket 4991.) 

Charge: Advertising falsely or misleadingly as to “free” products, 
quality, preparation of product, limited offers, and terms and condi- 
tions, coercing dealing, and failing to make material disclosures; in 
connection with the sale of photographs, enlargements of photographs, 
colored photographic enlargements and frames therefor. 

CompLatnT: Pursuant to the provisions of the Federal Trade Com- 
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mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that Dean 
Studios, a corporation; M. E. Barr, individually and as president and 
a director of Dean Studios, and a copartner in the firm trading as 
Dean Studios; D. L. Dungan, individually and as secretary and a 
director of Dean Studios and a copartner in the firm trading as Dean 
Studios; E. J. Willson, individually and as treasurer and a director 
of Dean Studios, and a copartner in the firm trading as Dean Studios; 
and C. H. Geppert, individually and as general manager of Dean 
Studios, and a copartner in the firm trading as Dean Studios, herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParaGraPH 1. Respondent Dean Studios, hereinafter referred to as 
corporate respondent, is a corporation organized and doing business 
under and by virtue of the laws of the State of Nebraska, having its 
principal office and place of business at 118 North Fifteenth Street, 
Omaha, Nebr., with a branch studio or place of business operated and 
maintained at 211 Seventh Street, Des Moines, Iowa. 

Individual respondents, M. E. Barr, D. L. Dungan, E. J. Willson, 
and C. H. Geppert, are president, secretary, treasurer, and general 
manager, respectively, of respondent corporation and they also com- 
pose, as individuals, a partnership trading under the name Dean Stu- 
dios from the aforementioned Omaha and Des Moines addresses. Said 
individual respondents, acting in their official capacities as officers of 
respondent corporation and as individuals composing the partnership 
trading under the name Dean Studios, in conjunction and cooperation 
with each other, direct and control, and have directed and controlled, 
the business operations, activities and policies of said corporate re- 
spondent, Dean Studios, and of the said copartnership operated under 
the same name and style from the same addresses as aforesaid. 

Corporate respondent, Dean Studios, was incorporated under the 
laws of the State of Nebraska in August 1938, and under the direction 
and control of said individual respondents as aforesaid, was operated 
from the above styled addresses as hereinafter described until August 
1941, whereupon the said individual respondents herein named con- 
tinued such operations and now conduct the same, through the medium 
of a copartnership, operating from the same addresses and under the 
same name, Dean Studios, as will be more fully herein related. 

Par. 2. Individual respondents, M. E. Barr, D. L. Dungan, E. J. 
Willson, and C. H. Geppert, operating from the above stated ad- 
dresses, from August 1938 to August 1941, through the medium of 
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corporate respondent, Dean Studios, were engaged in the sale and dis- 
tribution, among other products, of photographs, enlargements of 
photographs, colored photographic enlargements and frames therefor. 
Said individual respondents have continued since August 1941, and are 
now engaged in, the sale and distribution of said products, operating 
as stated through the medium of a copartnership under the name Dean 
Studios. Respondents cause, and at all times mentioned herein have 
caused, said products when sold to be transported from their places of 
business in the said States of Nebraska and Iowa to the purchasers, 
located in various other States of the United States and in the District 
of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said products in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of their said business, operated at 
all times as Dean Studios, as aforesaid, in connection with and for the 
purpose of inducing the sale and distribution of said Dean Studio 
products in commerce, respondents have made, and are now making 
various advertising and sale representations concerning their said 
products. Customers and prospective customers are, and have been 
variously contacted through the medium of newspaper, magazine and 
trade paper advertising, by the use of radio continuities, and by the 
use of the United States mails. 

In statements in advertisements appearing in newspapers and maga- 
zines of general circulation and in their statements made in radio pro- 
grams, in order to develop a so-called “customer list” and “just to get 
acquainted,” respondents have represented that they would make a 
“FREE ENLARGEMENT,” 5 x 7 inches in size, of any snapshot, photo, 
kodak picture, print or negative, if the customer would enclose 
with the advertisement “10 cents for return mailing.” In this adver- 
tisement respondents have also represented that “information on hand 
tinting in natural colors with a “Free Frame” would be sent imme- 
diately. Customers were urged to look over their pictures “Now” 
and to send in their favorite snapshot or negative “Today” as this 
“Free offer is limited.” 

In subsequent advertisements also appearing in newspapers and 
magazines of general circulation, in radio broadcasts, and on postal 
cards distributed by mail, all repeating the offer of a “Fram ENLARGE- 
MENT,” customers replying to the “get acquainted” advertisement were 
requested to please include the color of hair and eyes for “prompt 
information on a natural lifelike color enlargement in a free frame,” 
and the following statement, among others, appeared: 

*  * * 10 cents for return mailing appreciated.” In printed matter appear- 
ing on each side of the postcards, customers were advised to act “Yoday as this 
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free enlargement offer is limited.” Likewise included in printed matter appearing 
on each side of the postal ecard was the statement: 
(10 cents for return mailing appreciated.) 


On printed, return address postal cards having general dissemina- 
tion in United States mails, respondents have featured the offer of a 
beautiful “Free Frame” in a choice of black and gold, or ivory and 
gold, to be “Given” with each hand colored enlargement. Prospective 
customers were directed to “Check below which frame you want 
Fre.” Printed on this card with a space at the bottom for the 
signature and address of the customer was the following: 

M. E. Barr, President 
Dean Studios 

Please rush mail order. I have checked the free frame I want for the second 
5 x 7 inch enlargement that you are having your artist tint in natural oil colors. 
I would be glad to help with the few cents for handling and mailing, as well as. the 
artist’s labor of 60 cents when I receive my natural life-like colored enlargement 
on FIVE DAYS’ APPROVAL so I can see for myself how expert hand-coloring 
gives lasting beauty, sparkle and life. 

In a small box appearing on the lower lefthand corner of the return 
address side of the postal card the following was printed: 


Yes, if you pay me $1.00 as first payment and balance of sale price 
of $2.50 up to $25 after the picture is sold, you have my permission to 
reproduce this picture in your photo-catalog. 


In advertising circulars of general distribution respondents offer, 
and have offered, to make a second 5 x 7 enlargement to be tinted by 
“our expert artist” and placed in a “handsome frame free.” In this 
circular respondents describe in disparaging terms the plain enlarge- 
ment theretofore made for the customer. In said circular the original 
plain enlargement theretofore described and advertised as “beauti- 
fully enlarged” now comes to be represented as unsatisfactory in the 
following terms: 

Another thing, this natural coloring helps cover up small scratches, spots, 
cracks, and blurs as often show up in enlargements when not very noticeable on 
the small original. 

In this circular respondents represented that they were “willing to 
stand part of the extra expense” so that when the customer received 
his “beautiful colored enlargement in the handsome free frame” he 
would display the same to his friends and neighbors and thus provide 
respondents with “the best advertising we could get.” 

In a postscript to this circular respondents made further representa- 
tions concerning a photo-catalog they were preparing to offer to maga- 
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zines, advertisers, and others using pictures of all kinds and who 
allegedly paid $2.50 to $25 for such use. Respondents represented 
that a $1 cash first payment would be sent the customer immediately 
on each picture selected for reproduction and that the balance of $1.50 
to $24 would be sent after the picture was sold, this service being 
represented as “free to our customers.” 

In postal cards of general circulation distributed through the United 
States mails respondents have offered to make a second 5- x 7-inch 
colored enlargement in return for the obligation to be assumed by the 
customer “to help with the few cents for handling and mailing, as well 
as the expense and artist’s labor of 70 cents” and again a “FREE 
Frame” was offered with this“gorgeous” colored enlargement. The 
customer was represented as being permitted to receive said enlarge- 
ment and a free frame therefor “on 5 Days’ AppRovAL.” 

In advertising circulars of general distribution the second colored 
enlargement was also offered with the FREE FRAME if the customer 
would help with the few cents extra cost of handling and mailing, as 
well as an artist’s fee of only 60 cents when the work was received. 
The customer was instructed to “send no money” and this offer was 
likewise made on “5 Days’ Approvau.” In other postal cards of 
general circulation the amount to be paid by the customer was changed 
from 60 and 70 cents respectively to $1, the colored enlargement in a 
“Free Framer” to be sent “C. O. D. on 5 Days’ Aprrovat.” In this 
series of postal card advertising respondents represented that in the 
event the customer’s picture was sold by them after being reproduced 
with the customer’s permission, the sum of $5 would be paid the 
customer as the first payment and the balance of the sale price up to 
$20 would be paid “after the picture was sold.” 

In various other offers submitted, respondents represented that a 
“Free” tinted enlargement would be sent with a frame costing 50 
cents. ‘ 

In various of the herein-referred-to advertisements and circulars, 
respondents fail, and have failed, to disclose to customers that orders 
would not be handled promptly where only one plain uncolored en- 
largement was ordered and that the customer’s treasured photograph 
would be held by respondents pending their efforts to induce the cus- 
tomer to purchase a tinted enlargement and “Free Framn” to be 
shipped “C. O. D.” on “5 Days’ AppRovaL.” 

Par. 4. By means of the foregoing statements and representations 
and others of like tenor and effect, respondents represent and have 
represented to the purchasing public that the plain or uncolored en- 
largements offered by them are “beautiful” in character and are 
actually “free” and that the sum of 10 cents covers only mailing 
expenses; that the frames in which colored enlargements are delivered 
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in connection with the sale thereof were actually free and are of excep- 
tional quality, handsomely decorated and finished; that said tinted or 
colored enlargements were made by genuine artists who rank as experts 
in the field of art ; that the offers submitted by respondents were limited 
in point of time and that the customer would have to be prompt, 
would have to act “today,” in order to avail himself of the same; that 
the respective charges of from 60 cents or $1 merely covered the 
“artist’s labor” incident to making the enlargements; that the offer 
was really being made for advertising purposes and not for profit and 
that respondents were actually bearing some of the “extra expense” 
incurred in producing “beautiful colored enlargements in handsome 
free frames”; that colored enlargements were “free” where a charge 
of 50 cents was made for frames; that plain enlargements would be 
made promptly and the customer’s “cherished” snapshot or photo- 
graph would in all cases be returned promptly to the customer with 
the plain enlargement; that customers could order enlargements “on 
5 Days’ Approvat,” thereby obtaining an opportunity to inspect 
the work before deciding whether or not to accept and pay for the 
same; that plain enlargements first represented and sold as “beauti- 
fully enlarged” contain scratches, spots, cracks, and blurs visible to 
the eye and that 5- x 7-inch colored enlargements of the character 
produced by respondents are frequently purchased by magazines, 
advertisers, and others who pay from $2.50 to $25 for each such colored 
enlargement and that respondents would pay $1 cash for each photo- 
graph of customers selected for reproduction, and would pay the bal- 
ance of $1.50 to $24 to each customer whose colored reproduction of 
their snapshot or photograph had been sold for advertising purposes. 

Par. 5. In truth and in fact the various statements and representa- 
tions made and used by respondents and the acts and practices em- 
ployed by them in the sale and offering for sale of their said plain or 
tinted or colored enlargements and of frames therefor were and 
are false, deceptive, and misleading in the following, among other, 
particulars: 

(1) The plain 5- x 7-inch enlargement of respondents is not offered 
or sold “free” for the reason that the sum of 10 cents requested in such 
connection for return mailing expense, actually covers and includes 
the cost of making and mailing said enlargement, plus a small profit 
besides ; 

(2) The frames alleged to be given “free” in connection with the 
sale of colored enlargements are not free, the cost of the same.being 
included in and fully covered by the price exacted for the colored 
enlargement ; 

(3) The said frames represented as “beautiful black-and-gold or 
ivory-and-gold” are in reality cheap products made of cardboard with 
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an inexpensive paper covering simulating leather, and costing at most 
51% cents each ; 

(4) The so-called “expert artists” consist of young girls of high- 
school age who have had no training whatsoever in art and who are 
paid a weekly salary rather than for piece work or on any unit basis; 

(5) Respondent’s offer is not and never has been limited in point of 
time, but has remained the same over a period of years: 

(6) The charges specified for colored enlargements and designated 
as representing the “artist’s labor” in fact cover the entire expense of 
making the colored enlargement and in addition a substantial profit 
thereon ; 

(7) Respondent’s offers are not and have not been made for adver- 
tising purposes; 

(8) Respondents do not bear and have not borne any part of the 
expense, “extra” or otherwise, involved in the production of a colored 
enlargement ; 

(9) Colored enlargements are not given “free” where a charge of 
50 cents is made for a frame; 

(10) Customers are not given to understand that they will be sub- 
jected to undue delay at the hands of respondents when only plain 
enlargement is ordered, or that treasured snapshots or photographs 
would be retained by respondents to force or induce the customers to 
purchase a colored enlargement ; 

(11) Customers are not and have not been given the opportunity to 
purchase enlargements on “5 Days’ Approvan” or “on approval” 
at all. Finished colored enlargements are shipped c. o. d. plus postal 
charges ranging from 27 to 40 cents in each instance. The customer 
is given no opportunity to inspect the work done on the enlargement 
prior to making payment therefor, but on the contrary must pay the 
full amount due before the shipment can be taken from the post office 
and opened and inspected ; 

(12) Customers to whom a plain “beautifully enlarged” picture is 
sold are not originally informed that such enlargement would contain 
scratches, spots, cracks, and blurs visible to the eye; 

(18) Magazines, advertisers, and others do not pay respondents or 
any other person or persons from $2.50 to $25 for 5 x 7-inch enlarge- 
ments of the type produced by respondents and respondents do not 
remit to customers from $1.50 to $24 in connection with the purchase 
by magazines or advertisers of any “selected enlargements” made 
by respondents for customers. 

Par. 6. The use by respondents of the said false and misleading 
statements and representations in connection with the sale of their 
aforesaid products has a tendency and capacity to, and does, mislead 
and deceive, and has misled and deceived, purchasers and prospective 
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purchasers of respondents’ said products into the erroneous and mis- 
taken belief that such statements and representations are and were 
true, and into the purchase of substantial quantities of respondents’ 
products as a result of such belief. 

Par. 7. The said acts and practices of respondents as described 
herein are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Record closed without prejudice by the following order: 

It appearing to the Commission that the respondents herein have 
executed and tendered a stipulation as to the facts and agreement to 
cease and desist covering substantially all of the acts and practices 
charged in the complaint as being in violation of the Federal Trade 
Commission Act; 

And it further appearing that the respondents actually discontinued 
said acts and practices some time ago and have not since resumed. the 
same; 

And the Commission being of the opinion that in the circumstances 
the public interest does not require further corrective action in this 
matter at the present time: 

It is ordered, That the stipulation as to the facts and agreement to 
cease and desist tendered by the respondents be approved and accepted 
and that the case growing out of the cdémplaint herein be, and it hereby 
is, closed without prejudice to the right of the Commission to reopen 
the same and to take such further action in connection therewith as 
may be warranted if at any time in the future the respondents, or any 
of them, resume or again indulge in any of the acts or practices they 
have agreed to discontinue. 

It is further ordered, That the memorandum dated December 26, 

1947, from Daniel J. Murphy, assistant chief trial counsel of the Com- 
mission, which was assented to by counsel for respondents, and to 
which was attached said stipulation and agreement, be made a part 
of the record in this proceeding. 

Mr. Abner E. Lipscomb for the Commission. 

Rice, Miller & Hyatt, of Kansas City, Kans., and Mr. James RF. 
Quinn, of Chicago, Ill., for respondents. 


Bensamin Axtuen & Co., Inc., er At. Complaint, April 28, 1946. 
Order, March 12, 1948. (Docket 5437.) 

Charge: Advertising falsely or misleadingly and furnishing means 
and instrumentalities of misrepresentation and deception as to “list” 
and “catalog” prices through quoting arbitrarily fixed “Keystone” 
prices; in connection with the wholesale distribution of jewelry, gift- 
ware, and related products. 
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~ Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion of 
October 31, 1947, by counsel supporting the complaint to close the case 
without prejudice, to which no answer thereto has been filed by 
respondents. 

The complaint herein charged the corporate and individual re- 
spondents with unfair and deceptive acts and practices in the distribu- 
tion of a catalog containing illustrations and prices of the products 
which they sold and distributed to retail jewelers. It alleged that 
retail jewelers exhibited this catalog to their customers, thereby con- 
véying to them the impression that the prices shown therein were the 
prices at which the articles illustrated were ordinarily sold by retailers 
when in fact retail jewelers did not ordinarily charge the prices shown 
in the catalog but often sold these commodities to consumers at prices 
materially below those quoted in said catalog. 

In his motion, to close this case, the attorney supporting the com- 
plaint stated that evidence substantially similar to that adduced in 
the case of A. C. Becken Co., et al., Docket 5434, which was closed on 
January 15, 1948, because of insufficient evidence, would have to be 
relied upon to support the charges herein and that no further sub- 
stantial supplemental evidence could be obtained in support of said 
charges. 

It is therefore ordered, That' this case be, and it hereby is, closed 
without prejudice to the right of the Commission to reopen it or to 
take such action as future facts may warrant. 

Mr. Morton Nesmith for the Commission. 

Goldman, Allshouse & Healy, of Chicago, Ill., for respondents. 


P. Lormiarp Co. Complaint, October 5, 1939. Order, March 17, 
1948. (Docket 3912.) 

Charge: Discriminating in price between different. purchasers of 
respondent’s products of like grade and quality in violation of sub- 
section (a) of section 2 of the Clayton Act as amended by the . 
Robinson-Patman Act; paying to certain customers compensation for 
services and facilities when such compensation was not made available 
to all competing customers on proportionately equal terms, in violation 
of subsection (d) of section 2 of said act; and discriminating against 
some customers by supplying certain services to some but not to others, 
in violation of subsection (e) of section 2 thereof; in connection with 
the manufacture and sale of cigarettes, little cigars, cheroots, cigarette 
tobacco, smoking tobacco, scrap, plug, fine cut and long cut tobacco, 
cigars, and other tobacco products and sundries. 

Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
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record and upon the motion of counsel supporting complaint that the 
complaint herein be dismissed without prejudice because of the lack 
of sufficient evidence to warrant the Commission proceeding in the trial 
of this cause, and the Commission having duly considered the record 
and the said motion, and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Mr. William C. Kern, Mr. James B. Truly and Mr. T. Harold Scott 
for the Commission. 

Mr. Todd Wool and Perkins, Daniels & Perkins, of New York City, 
and Cummings & Stanley and Kremer & Bingham, of Washington, 
D. C., for respondent. 


Brown & Witir1amson Tosacco Core. Complaint, October 5, 1939. 
Order, March 17, 1948. (Docket 3913.) 

Charge: Discriminating in price between different purchasers of 
respondent’s products of like grade and quality in violation of sub- 
section (a) of section 2 of the Clayton Act as amended by the 
Robinson-Patman Act; paying to certain customers compensation, for 
services and facilities when such compensation was not made available 
to all competing customers on proportionately equal terms, in violation 
of subsection (d) of section 2 of said act; and discriminating against 
some customers by supplying certain services to some but not to others, 
in violation of subsection (e) of section 2 thereof; in connection with 
the manufacture and sale of cigarettes, snuff, cigarette tobacco, 
smoking tobacco, plug tobacco, and other tobacco products and 
sundries. 

Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record and upon the motion of counsel supporting complaint that the 
complaint herein be dismissed without prejudice because of the lack 
of sufficient evidence to warrant the Commission proceeding in the 
trial of this cause, and the Commission having duly considered the 
record and the said motion, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Mr. William C. Kern, Mr. James B. Truly and Mr. T. Harold Scott 
for the Commission. 

Mr. Harrison M. Robertson, of Louisville, Ky., for respondent. 
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R. J. Reynorps Tosacco Co. Complaint, October 22, 1947." 
Order, March 17, 1948. (Docket 3914.) 

Charge: Discriminating in price between different purchasers of 
respondent’s products of like grade and quality in violation of sub- 
section (a) of section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act, and paying to certain customers compensation for 
services and facilities when such compensation was not made avail- 
able to all competing customers on proportionately equal terms in 
violation of subsection (d) of section 2 of said act; in connection with 
the manufacture and sale of cigarettes, cigarette tobacco, smoking 
tobacco, chewing tobacco, and other tobacco products and sundries. 

Dismissed without prejudice by the following order : 

This matter coming on to be heard by the Commission upon the 
record, and upon the motion of counsel supporting the complaint that 
the complaint herein be dismissed without prejudice because of the 
lack of sufficient evidence to warrant the Commission proceeding fur- 
ther in the trial of this case, and the Commission having duly con- 
sidered the record and said motion, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein as amended be, and the same 
hereby is, dismissed without prejudice. 

Before Mr. Randolph Preston, trial examiner. 

Mr. William C. Kern, Mr. James B. Truly and Mr. T. Harold Scott 
for the Commission. 

Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., for respondent. 


Larus & Brorner Cc., Inc. Complaint, October 6, 1939. Order, 
March 17, 1948. (Docket 3915.) 

Charge: Discriminating in price between different purchasers of 
respondent’s products of like grade and quality in violation of sub- 
section (a) of section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act; paying to certain customers compensation for 
services and facilities when such compensation was not made available 
to all competing customers on proportionately equal terms, in viola- 
tion of subsection (d) of section 2 of said act; and discriminating 
against some customers by supplying certain services to some but not 
to others, in violation of subsection (e) of section 2 thereof; in con- 
nection with the manufacture and sale of cigarettes, cigarette tobacco, 


smoking tobacco, and chewing tobacco, and other tobacco products 
and sundries. 


18 Amended. 
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Dismissed without prejudice by the following order : 

This matter coming on to be heard by the Commission upon the rec- 
ord and upon the motion of counsel supporting complaint that the 
complaint herein be dismissed without prejudice because of the lack 
of sufficient evidence to warrant the Commission proceeding in the 
trial of this cause, and the Commission having duly considered the 
record and the said motion, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Mr. William C. Kern, Mr. James B. Truly, and Mr. T. Harold Scott 
for the Commission. 

Cabell & Cabell, of Richmond, Va., for respondent. 


Puitire Morris & Co., Lrp., Inc. Complaint, October 7, 1939. Or- 
der, March 17, 1948. (Docket 3919.) 

Charge: Discriminating in price between different purchasers of 
respondent’s products of like grade and quality in violation of sub- 
section (a) of section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act; paying to certain customers compensation for 
services and facilities when such compensation was not made available 
to all competing customers on proportionately equal terms, in violation 
of subsection (d) of section 2 of said act; and discriminating against 
some customers by supplying certain services to some but not to others, 
in violation of subsection (e) of section 2 thereof; in connection with 
the manufacture and sale of cigarettes, cigarette tobacco, smoking 
tobacco, and other tobacco products and sundries. 

Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record and upon the motion of counsel supporting complaint that the 
complaint herein be dismissed without prejudice because of the lack 
of sufficient evidence to warrant the Commission proceeding in the 
trial of this cause, and the Commission having duly considered the 
record and the said motion, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Mr. William C. Kern, Mr. James B. Truly, and Mr. 7. Harold Scott 
for the Commission. 

McCanliss & Early, of New York City, for respondent. 


Liccerr & Mygrs Toracco Co., Inc. Complaint, October 11, 1939. 


Order, March 17, 1948. (Docket 3921.) 
Charge: Discriminating in price between different purchasers of 
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respondent’s products of like grade and quality in violation of sub- 
section (a) of section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act; paying to certain customers compensation for 
services and facilities when such compensation was not made available 
to all competing customers on proportionately equal terms, in viola- 
tion of subsection (d) of section 2 of said act; and discriminating 
against some customers by supplying certain services to some but not 
to others, in violation of subsection (e) of section 2 thereof; in connec- 
tion with the manufacture and sale of cigarettes, cigarette tobacco, 
smoking tobacco, plug, twist, fine cut and scrap tobacco, little cigars, 
and other tobacco products and sundries. 

Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission, upon the 
record and upon the motion of counsel supporting complaint that the 
complaint herein be dismissed without prejudice because of the lack of 
sufficient evidence to warrant the Commission proceeding in the trial of 
this cause, and the Commission having duly considered the record and 
the said motion, and being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is 
dismissed without prejudice. 

Mr. William C. Kern, Mr. James B. Truly, and Mr. T. Harold Scott 
for the Commission. 

Hewes, Prettyman, Awalt & Smiddy, of Washington, D. C., and 
Webster, Sheffield & Horan, of New York City, for respondent. 


_ SrepHAno Broruers. Complaint, October 11, 1939. Order, 
March 17, 1948. (Docket 3922.) 

Charge: Paying to certain customers compensation for services and 
facilities when such compensation was not made available to all com- 
peting customers on proportionately equal terms in violation of sub- 
section (d) of section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act; in connection with the manufacture and sale of 
cigarettes and other tobacco products and sundries. 

Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record and upon the motion of counsel supporting complaint that the 
complaint herein be dismissed without prejudice because of the lack 
of sufficient evidence to warrant the Commission proceeding in the 
trial of this cause, and the Commission having duly considered the 
record and the said motion, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 
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Mr. William C. Kern, Mr. James B. Truly, and Mr. T. Harold Scott 
for the Commission. 

Foulkrod, Porter & Wadlinger, of Philadelphia, Pa., for respond- 
ent. 


Tue American Tosacco Co. Complaint, October 18, 1939. 
Order, March 17, 1948. (Docket 3927.) 

Charge: Discriminating in price between different purchasers of 
respondent’s products of like grade and quality in violation of subsec- 
tion (a) of section 2 of the Clayton Act as amended by the Robinson- 
Patman Act; paying to certain customers compensation for services 
and facilities when such compensation was not made available to all 
competing customers on proportionately equal terms, in violation of 
subsection (d) of section 2 of said act; and discriminating against some 
customers by supplying certain services to some but not to others, in 
violation of subsection (e) of section 2 thereof; in connection with the 
manufacture and sale of cigarettes, cigarette tobacco, smoking tobacco, 
chewing tobacco, scrap, twist and plug tobacco, little cigars, cigars, and 
other tobacco products and sundries. 

Dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the rec- 
ord and upon the motion of counsel supporting complaint that the 
complaint herein be dismissed without prejudice because of the lack. 
of sufficient evidence to warrant the Commission proceeding in the 
trial of this cause, and the Commission having duly considered the 
record and the said motion, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Mr. William C. Kern, Mr. James B. Truly, and Mr. T. Harold Scott 
for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C., and Chadbourne, Wallace, Parke & Whiteside, of New York 


City, for respondent. 


Putco Corp. AND Puitco Rapio & Texevision Core. Complaint, 
April 21, 1945. Order, March 18, 1948. (Docket 5306.) 

Charge: Advertising falsely or misleadingly as to manufacture and 
qualities or properties of product; in connection with the manufac- 
ture, assembly, and sale and distribution of radio receiving sets. 

Comp.LaInt: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Philco Corp., 
a corporation, and Philco Radio & Television Corp., a corporation, 
hereinafter referred to as respondents, have violated the provisions 
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of said act, and it appearing that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

Paracrarn 1. Philco Corp. is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Pennsyl- 
vania. Philco Radio & Television Corp. is a corporation. organized, 
existing, and doing business under the laws of the State of Delaware. 
Said corporations have their principal place of business at Tioga and 
C Streets, Philadelphia, Pa. Respondent Philco Corp. owns a ma- 
jority of the stock of respondent Philco Radio & Television Corp. and 
manages its affairs and directs and controls its business policies. 

Respondents are now and have been for several years last past en- 
gaged in the business of manufacturing and assembling radio receiving 
sets, radio tubes, and like products and selling and distributing said 
products to dealers for resale direct to the purchasing public. Said 
respondent corporations sell and distribute said products to dealers 
for resale and to buyers among the purchasing public throughout the 
United States and in the District of Columbia. Said respondents now 
cause and for more than 10 years last past have caused their said prod- 
ucts, when sold either to dealers for resale or direct to the purchasing 
public, to be transported from their principal place of business in 
Philadelphia, Pa., to purchasers thereof at their several points of lo- 

-cation in the State of Pennsylvania and in the various States of the 
United States other than the State of Pennsylvania and in the District 
of Columbia. 

There is now and has been at all times mentioned herein a course 
of trade in said products so sold and distributed by said respondents 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of the business set out and 
described in paragraph 1 hereof, for the purpose of inducing the . 
purchase of the radio receiving sets, radio tubes, and like products, 
offered for sale and sold by them, the respondents have circulated, 
and have caused dealers in their products to circulate, among prospec- 
tive purchasers throughout the United States, by mail, advertisements 
in newspapers and magazines, by means of advertising folders, pam- 
phiets, circulars, letters, and other literature and by broadcasts from 
radio stations with sufficient power to convey the programs emanat- 
ing therefrom into the various States of the United States, many 
statements and representations concerning their said radio receiving 
sets. In many of said programs so broadcast and in the advertising 
literature so disseminated, said respondents have made, and have 
caused dealers to make, false and misleading statements and represen- 
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tations in describing said radio receiving sets and the number of 
active functioning tubes in said radio sets. Among said statements 
and representations so made and circulated by respondents and their 
dealers under their direction are the following: 


* * * Only Philco brings you all these amazing features * * *, 

* * * More tubes for the money, including the amazing X XL noise-reducing 
tubes. Only Philcohasit. * * * 

* * * More tubes for the money, including the sensational XXL noise- 
reducing tubes * * *, 

Font. £5 Lektalitubesis it Act, 

* * * 6tubes—no ballast—every one works * * *, 

* * * Brand new 8-tube circuit with 2 new XXL noise-resisting converter 
pes 2." =: 
9-tube Phileo * * *, 
Super power—10 tube efficiency * * *. 
fi tubes, *,-* * 
12 * * * big power 12-tube Phileo * * *. 
More tubes forthe money * * #*, 
The new 1941 Philco with amazing new inventions * * *, 
Philco brings in foreign capitals like local stations * * *. Gets 
Europe five times easier, stronger and clearer, electric push-button tuning, built-in 
aerial system, glorious new tone * * *, 

* * * Get Europe five times easier, stronger, clearer. Enjoy glorious new 
tone on American stations * * *, 

* * * New tubes save 24 0n battery currentdrain * * *, 


th RO oh OR 


The aforesaid statements and representations, together with similar 
statements and representations not herein set out, purport to be 
descriptive of said respondents’ Philco radio receiving sets; the num- 
ber of necessary functioning tubes with which they are equipped and 
the power and capacity for foreign and domestic reception of said 
radio receiving sets, and serve as representations on the part of the 
respondents to members of the purchasing public and to dealers that 
said radio receiving sets are equipped, some with 5, some with 6, some 
with 8, some with 9, some with 10, some with 11, and some with 12 
fully functioning tubes, and that said radio receiving sets have the 
power and capacity to and will bring in programs broadcast from 
stations located in Europe five times easier, stronger, and clearer than 
radio sets not so equipped. 

A substantial number of the purchasing public believe that the 
greater the number of actually functioning tubes in a radio receiving 
set, the better the performance and the greater and clearer its power 
for detecting, amplifying, and receiving radio waves, and a substantial 
number of the purchasing public buy radio sets under that belief. 

Par. 3. In truth and in fact, respondents Philco Corp. and Philco 
Radio & Television Corp.’s aforesaid Philco radio receiving sets are 
not equipped with 5, 6, 8, 9, 10, 11, and 12 active, necessary, fully 
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functioning tubes, respectively, but have installed therein one or two 
or more ballast nonfunctioning, tuning beacon tubes or rectifier tubes. 
Such ballast or tuning tubes or rectifier tubes, devices, and accessories 
do not serve as amplifying, detecting, or oscillating tubes and do not 
perform any recognized and customary function of a radio receiving 
set tube in the detection, amplification, and reception of radio signals, 
and said Philco radio sets equipped with such tubes or devices will not 
bring in broadcasts from Europe five times easier, clearer, and stronger 
than other radio sets not equipped with such ballast or tuning beacon 
tubes or rectifier tubes, devices, and accessories. 

Par. 4. Each and all of the foregoing false and misleading state- 
ments and representations made by respondents as aforesaid in describ- 
ing said Philco radio receiving sets and their power and capacity for 
foreign reception, and the number of tubes contained therein, as here- 
inabove set out, were and are calculated to, and have had and now have, 
a tendency and capacity to and do mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that such representations are true. As result of this erroneous and 
mistaken belief, a substantial number of the purchasing public have 
purchased a substantial volume of respondents’ said products. 

Par. 5. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 

Order dismissing complaint as to Philco Radio & Television Corp. 
and closing case without prejudice as to Philco Corp. follows: 

This matter came before the Commission for its consideration of a 
motion to dismiss the complaint herein, filed by the respondent Philco 
Corp. 

It appearing from said motion and from the record, including the 
answer to the motion filed by counsel supporting the complaint, (1) 
that the respondent Philco Radio & Television Corp. was dissolved on 
December 14, 1946, and that its assets have been liquidated, (2) that 
since the issuance of the complaint the Commission has published 
an interpretation of Rule 3 (k) of the Trade Practice Rules for the 
Radio Receiving Set Manufacturing Industry covering the practices 
here involved, and (3) that the respondent Philco Corp. has now 
furnished the Commission with proof of its observance of such rule 
as so interpreted and with adequate reason to believe that the prac- 
tices complained of, which have been abandoned by the said Philco 
Corp. will not be resumed; 

And the Commission being of the opinion that in the circumstances 
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the public interest does not require further corrective action in the 
matter at this time: 

It is ordered, That insofar as the complaint herein relates to the re- 
spondent Phileo Radio & Television Corp. said complaint is hereby 
dismissed. 

It is further ordered, That insofar as the proceeding relates to the 
respondent Philco ee it is hereby closed without prejudice to the 

right of the Commission to reopen the same and to take such further 
Snes therein as may be deemed appropriate if at any time in the 
future the practices involved should be resumed. 

Mr. Carrel F. Rhodes for the Commission. 

Mr. George F. Shea and Mr. H. B. Weaver, Jr., of Washington, 
D.C.,and Mr. Philip Dechert, of Philadelphia, Pa. aa respondents. 


Monteomery Warp & Co., Inc. Complaint, October 1, 1945. 
Order, March 18, 1948. (Docket 5385.) 

Charge: Advertising falsely or misleadingly as to manufacture and 
qualities or properties of product; in connection with the manufacture, 
assembly and sale and distribution of radio receiving sets. 

Come.tainT: Pursuant to the provisions of the Federal Trade Com- 
mission Act and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Montgomery 
Ward & Co., Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges 1 in that respect 
as follows: 

Paracrary 1. Respondent, Montgomery Ward & Co., Inc., is a cor- 
poration organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with its principal office and place of 
business located at 619 West Chicago Avenue, in the city of Chicago, 
State of Illinois. The respondent is now, and has been for more than 
5 years last past, engaged in the business of manufacturing and assem- 
bling radio receiving sets, radio tubes and like products, and in selling 
and distributing said products to the purchasing public. 

Par. 2. In the course and conduct of its business, respondent corpo- 
ration sells and distributes its tadio receiving sets and products 
directly to members of the purchasing public throughout the United 
States and in the District of Columbia. Said respondent now causes, 
and for more than 5 years last past has caused, its said products when 
sold to be. transported from its place of business in Chicago, Ill., to 
purchasers thereof at their several points of location in the State of 
Tllinois and in the various States of the United States other than the 
State of Illinois and in the District of Columbia. 
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There is now, and has been at all times mentioned herein, a course 
of trade in said products so sold and distributed by said respondent 
between and among the various States of the United States and the 
District of Columbia. 

Par. 3. In the course and conduct of the business set out and de- 
scribed in paragraphs 1 and 2 hereof for the purpose of inducing the 
purchase of respondent’s radio receiving sets, radio tubes, and like 
products, offered for sale and sold by it, the respondent has circulated 
by mail and otherwise advertisements in newspapers and magazines 
and by means of advertising folders, price lists, pamphlets, circulars, 
letters and otherwise, and by radio continuities, many statements and 
representations concerning its said radio receiving sets. By said 
means respondent has made false and misleading statements and repre- 
sentations in describing said radio receiving sets and their power and 
capacity for reception, the number of active, functioning tubes in said 
radio sets. Among, but not inclusive of, such statements and repre- 
sentations so made and circulated by respondent are the following: 


New 6-tube world range * * * radio receiving set $22.95 * * *. Both 
automatic tuning and world range! You get Europe, South America, the Far 
Hast! And you can tune coast-to-coast stations by simply pressing a button 
* * * 6 tubes including rectifier * * *. Bring you the latest news and 
entertainment from Hurope and South America. 

6-tube AC electric radio * * * foreign and American wave bands. 

Powerful 7-tube AC electric radio. * * * powerful 7-tube super heterodyne 
circuit with foreign and American wave bands to bring you a choice of the finest 
programs on the air * * *. Has foreign and American wave bands * * *, 

Hear Europe direct! 7-tube 1941 * *-.*, 7-tube includes rectifiers. Plug 
for phono, television. 

This 7-tube model gets European stations as easily as any American station. 

7-tube world wide range. Round the world with the movie dial. 

8-tube console radio. 

Powerful 9-tube AC electric model * * *, 

* * * 9-tube 1941 radio phonograph! Gets Europe direct! 50 times easier 
to tune. 

Deluxe 9-tube performance. 

1938 9-tube airline console radio * * * guarantee worldwide reception. 

Airline radio. Airline is the radio that has the overseas band that brings 
Europe as clear as your local station. 

High fidelity 11-tube AC electric model * * * enjoy foreign reception in 
addition to the finest American programs * * *, Know the thrill of getting 
news and music direct from Paris, London, Berlin and other famous Huropean 
centers. Dance to rhumba direct from Rio and typical south-of-the-Kquator 
music from other leading South American cities. Enjoy almost unlimited choice 
of the finest programs on the air in this country * * *, Have a choice of 
entertainment from three continents. 


DeLuxe 12-tube Airline radio. 


Wnjoy foreign reception in addition to the finest American programs on the air 
in this country. The very fact that this convenient new 11-tube radio gets foreign 
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stations is an indication of the perfection with which it will bring you a choice-of- 
the-air in this country. 


The aforesaid statements and representations, together with similar 
statements and representations not herein set out, purport to be de- 
scriptive of respondent’s said radio receiving sets, the necessary num- 
ber of functioning tubes and television attachment with which they are 
equipped, and serve as representations on the part of respondent to 
members of the purchasing public that said radio receiving sets are 
equipped, some with 6, some with 7, some with 8, some with 9, some 
with 11 and some with 12 active, fully functioning tubes and are wired 
or equipped for television. 

A substantial number of the purchasing DERE believe that radio 
means the reception and transmission of sound waves and their audible 
reproduction, and believe that the greater the number of actually fully 
functioning tubes in the radio receiving set, the better the performance 
and the greater its power of detecting, amplifying and receiving 
sound waves, and believe that television means the reception and trans- 
mission of picture signals and their visual reproduction, and a substan- 
tial number of the purchasing public buy respondent’s said radio 
receiving sets under such belief. 

Par. 4. In truth and in fact, the foregoing statements and represen- 
tations made by the respondent are false, deceptive and misleading. 
Respondent’s aforesaid radio receiving sets are not equipped with 6, 
7, 8, 9, 11, and 12 active, necessary, fully functioning tubes, respec- 
tively, but have installed therein one or two or more nonfunctioning 
or tuning beacon tubes or rectifier tubes. Such tuning beacon tubes 
or rectifier tubes, devices, and accessories do not serve as detecting, 
amplifying, or oscillating tubes and do not perform any recognized 
customary function of radio tubes in the detection, amplification and 
reception of radio signals. Respondent’s said radio receiving sets are 
not wired or equipped for television and are not capable of receiving 
and reproducing and do not receive and reproduce picture signals in 
visual form. 

Par. 5. Each and all of the foregoing false and misleading state- 
ments and representations made by respondent describing its said 
radio receiving sets, the number of tubes contained therein, and the 
capacity of said sets for television, or the reception and reproduction 
of picture signals in visual form, were and are calculated to, and have 
had and now have the tendency and capacity to, and do mislead and de- 
ceive a substantial portion of the purchasing public into the mistaken 
and erroneous belief that such representations are true. Asa result of 
these erroneous and mistaken beliefs, a substantial number of the pur- 
chasing public have purchased a substantial volume of respondent’s 


said radio receiving sets. 
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The aforesaid acts and practices of the respondent as herein alleged 
are all to the injury and prejudice of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 

Record closed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
the motion of respondent that the complaint herein be dismissed and 
upon the answer thereto filed by counsel for the Commission, and it 
appearing that respondent has indicated its intention to comply with 
the Trade Practice Rules for the radio receiving set manufacturing 
industry, as interpreted by the Commission, and that respondent’s 
current advertising does in fact comply with such rules, and the Com- 
mission being of the opinion that in the circumstances the public 
interest does not require further corrective action in the matter at the 
present time: 

It is ordered, That this proceeding be, and it hereby is, closed with- 
out prejudice to the right of the Commission to reopen it and take 
such further action therein in the future as may be warranted by the 
then existing circumstances. 

Before Mr. George Biddle, trial examiner. 

Mr. Carrel F, Rhodes for the Commission. 

Mr, Henry R. Marshall, of Chicago, Ill., for respondent. 


Mrs. Anne M. Jens, Trapine As JENKS Puysictans’ SUPPLIES AND 
AS Durenpon Propucts. Complaint, November 15, 1940. Original 
findings and order, November 18, 19411° (Docket 4378.) Order 
vacating, etc., May 21, 1942, 34 F. T. C. 1538. Order closing case, etc., 
March 19, 1948. 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties, or results and safety of products; in connection with the sale of 
medicinal preparations and appliances for women. 

Record closed without prejudice by the following order : 

This cause coming on to be heard before the Commission upon 
motion of attorney supporting the complaint to enter an order 
closing this case without prejudice; and 

It appearing to the Commission that an order to cease and desist 
entered in the above proceeding was heretofore, on the 2ist day of 
May, 1942, vacated and set aside and the proceeding reopened for 
the purpose of taking additional testimony; and 

It further appearing that prior to the taking of further testimony 
in this proceeding an action was filed in the Federal Court for viola- 
tion of the Food, Drug and Cosmetic Act, and as a result the respond- 


16 Not published. 
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ent has abandoned the advertising and selling of the drugs and devices 
which were the subject matter of this proceeding; and 

It further appearing that the respondent is now employed as a book- 
keeper and auditor and does not expect, nor is she likely, to resume the 
business of selling drugs or medicines of any kind and that public 
interest does not require the further prosecution of this proceeding: 

It is ordered, That this proceeding be, and the same hereby is, closed 
without prejudice to the right of the Commission, should future facts 
so warrant, to reopen it and resume trial thereof in accordance with the 
Commission’s regular procedure. 

Before Mr. Arthur F. Thomas, trial examiner. 

Mr. William L. Taggart, Mr. 8. F. Rose, Mr. Edward L. Smith and 
Mr. George M. Martin for the Commission. 

Mr. Andrew A. Glennand Mr. Joseph F. Cowern, of St. Paul, Minn., 
for respondent. 


TENNESSEE Propucts Corp., Forest Propucrs Curemicau Co., Cros- 
sETT Cuemicau Co., AnD Harpwoop Cuarcoau Co. Complaint, July 
$,1941. Order, March 23, 1948. (Docket 4535.) 

Charge: Conspiring and combining to discontinue, eliminate and 
suppress all price competition, on the part of respondents, and to 
monopolize in themselves the sale of hardwood charcoal in their ter- 
ritory, through fixing identical delivered prices and resale prices, 
allotting trade areas, etc., as below set out. 

Comp.aint: Pursuant to the provisions of the Federal Trade Com- 
mission Act, and by virtue of the authority vested in it by said act, 
the Federal Trade Commission, having reason to believe that the par- 
ties respondent, hereinafter described and named, have been and are 
now using unfair methods of competition in commerce as “commerce” 
is defined by said act, and it appearing to the said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent Tennessee Products Corp. is a corpora- 
tion organized, existing and doing business under and by virtue of the 
laws of the State of Tennessee with its principal office and place of 
business in Nashville, Tenn. 

Respondent Forest Products Chemical Co. is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Tennessee with its principal office and place of business 
in Memphis, Tenn. 

Respondent Crossett Chemical Co. is a corporation organized, ex- 
isting and doing business under and by virtue of the laws of the State 
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of Delaware, with its principal office and place of business in Crossett, 
Arkansas. 

Each of said respondents is engaged in the production and sale 
of hardwood charcoal as a byproduct of hardwood distillation. These 
respondents will be hereinafter referred to as respondent producers. 

Par. 2. Respondent Hardwood Charcoal Co., hereinafter referred 
to as respondent sales agent, is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of Delaware 
with its principal office and place of business in Memphis, Tenn. It 
was organized in 1932 for the purpose of acting, and since has acted, 
as the exclusive sales agent for respondent producers. Respondent 
sales agent produces no charcoal itself, but maintains distribution 
warehouses at Atlanta, Ga.; Birmingham, Ala.; and Chattanooga, 
Tenn. 

In the course and conduct of their respective businesses the charcoal 
produced by respondent producers is sold by or through respondent 
sales agent to distributors and dealers therein located at various points 
in the Southern and Southwestern States, pursuant to which sales 
charcoal is shipped or transported to the purchasers thereof across 
State lines into States other than the State of origin of said shipments. 
Each of the respondents, in the aforementioned manner, maintain a 
constant current of trade in commerce between and among different 
States of the United States. 

Par. 3. The respondent producers occupy a dominant position in 
the sale and distribution of hardwood charcoal in the Southern and 
Southwestern States, producing and selling by far the major portion 
of the charcoal sold in the territory in which they operate. 

Par. 4. Prior to 1932, respondent producers were in active and sub- 
stantial price competition with each other in making and seeking to 
make sales of hardwood charcoal in commerce as hereinabove de- 
scribed, and, but for said respondent producers entering into and 
carrying out the conspiracy, combination and agreements hereinafter 
set forth, such active and substantial price competition would have 
continued to exist. 

Par. 5. In 1932, respondent producers entered into and thereafter 
carried out a conspiracy, combination and agreement to discontinue, 
eliminate and suppress all price competition between and among them- 
selves and to monopolize in themselves the sale of hardwood charcoal 
in the aforesaid territory. 

Pursuant to such conspiracy, combination and agreement, and for 
the purpose of effectuating the same, the respondent producers did, in 
1932, form and organize respondent sales agent, the stock of which is 
owned by respondent producers, to sell the entire production of hard- 
wood charcoal of each of said respondent producers. 
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Par. 6. Since 1932, for the purpose and with the effect of carrying 
out and effectuating the conspiracy, combination and agreement of the 
respondent producers to eliminate all price competition among them- 
selves, and to create in themselves a monopoly in the sale of hardwood 
charcoal in the aforesaid territory, said respondent producers, acting 
with, through and by means of respondent sales agent, among other 
acts and things, agreed : 

(1) To fix and maintain, and they have fixed and maintained, iden- 
tical delivered prices at which hardwood charcoal is to be sold, and is 
sold, by them to dealers and distributors thereof ; 

(2) To fix and maintain, and they have fixed and maintained, 
uniform resale prices at which hardwood charcoal is to be sold, and is 
actually sold, at retail in the aforesaid territory; 7 

(3) To allot, and they have allotted, trade areas to each of said 
respondent producers within which the charcoal of each of the re- 
spondent producers is to be sold; 

(4) To severally and reciprocally limit, and they have so limited, 
the respective quantities of hardwood charcoal which each respondent 
may, shall and does sell and deliver to customers in the respective trade 
areas allotted to each respondent producer, thereby in effect, adopting 
2 quota system ; 

(5) Not to solicit, and they have not solicited, the customers of each 
other ; 

(6) To penalize, and they have penalized, distributors and dealers 
who sell below the prices fixed by respondents at which said distribu- 
tors and dealers were required to resell charcoal, by cutting down the 
shipments to said dealers and distributors or by entirely refusing 
shipments to them; 

(7) To refuse to sell, and they have refused to sell, certain distribu- 
tors and dealers of hardwood charcoal, thus cutting off entirely the 
supply of hardwood charcoal of said distributors and dealers; 

(8) To establish, and they have established, the sizes of the bags 
in which hardwood charcoal is to be packaged for vetail sale; 

(9) To establish, and they have established, so-called “pool terri- 
tories” in which the production of any one of said respondent pro- 
ducers may be sold; and 

(10) To use, and they have used and are now using, other means 
and methods designed to suppress and prevent competition and to 
restrict and restrain the sale of hardwood charcoal in commerce as 
hereinabove described. 

Par. 7. Each of the respondents, at the times herein mentioned, 
acted in concert with one or more of the other respondents in doing and 
performing the acts and things herein alleged in furtherance of the 
conspiracy, combination, and agreement hereinabove set forth; and 
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said respondents have thus adopted, and maintained and operated, a 
system which is wholly inconsistent with, and is intended to nullify,, 
and does nullify, the play of the forces of free and open competition 
in the sale of hardwood charcoal in commerce as hereinabove described. 

Par. 8. The conspiracy, combination and agreement, and the things, 
done thereunder and pursuant thereto and in furtherance thereof, as 
hereinabove alleged, have had, and do have, the effect of unduly oad 
unlawfully restricting and restraining the sale and distribution of 
hardwood charcoal in commerce as hereinabove described ; of substan- 
tially enhancing prices to the consuming public and maintaining prices 
at artificial levels, and otherwise depriving the public of benefits that 
would flow from normal competition among and between the respond- 
ents in said commerce; and of eliminating price competition with the 
tendency and capacity of creating a monopoly in respondents in the 
sale and distribution of hardwood charcoal in said commerce. Said 
conspiracy, combination and agreement, and the things done there- 
under, and in furtherance thereof, as above alleged, constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 

Dismissed by the following order: 

This cause coming on to be heard by the Commission on motion of 
counsel supporting the complaint to dismiss the complaint herein 
without prejudice; and 


It appearing to the Commission from said motion that the respond- | 


ent Hardwood Charcoal Co., a corporation, which acted as sales agent. 
and distributor for the other respondents, was formally dissolved as 
of December 8, 1941, and since that date none of the respondents have 
engaged in the acts or practices charged in the complaint to be in 
violation of the Federal Trade Commission Act; and 

The Commission having considered said motion and the record 
herein and being now fully advised in the premises: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Commissioner Davis not participating. 

Before Mr. L. C. Russell and Mr. John L. Hornor, trial examiners. 

Mr. Floyd O. Collins and Mr, Fletcher G. Cohn for the Commission. 

Armistead, Waller, Davis & Lansden, of Nashville, Tenn., for Ten- 
nessee Products Gon 

Dizon & Edmondson, of Memphis, Tenn., for Forest Products 
Chemical Co. and Hardwood Charcoal Co. 

Pope & Ballard, of Chicago, Ill., and Mr. Preston B. Kavanagh, 
of Washington, D. ©. , for Crossett Gheniel Co. 
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Harry A. Irvine, A. L. Horrman, Puetrs E. Ho.tiywoop, WILLIAM 
R. Ernst, anp Norma E. Irvine, Trapine as H. A. Irvine Co. Com- 
plaint, April 21,1944. Order, March 25, 1948. (Docket 5152.) 

Charge: Paying and granting, directly or indirectly, commissions, 
brokerage fees, or other compensation and allowances or discounts in 
lieu thereof, to buyers of sea food products, on said buyers’ own pur- 
chases, which are resold unlabeled, or under either the buyers’ or re- 
spondents’ labels; in violation of subsection (¢) of section 2 of the 
Clayton Act as amended by the Robinson-Patman Act. 

Dismissed without prejudice by the following order: 

This matter came on to be heard in regular course upon the com- 
ylaint, answer of respondents, and memorandum of counsel supporting 
the complaint presenting certain statements for consideration in con- 
nection with the disposition of this case. 

It being made to appear to the Commission that the actual facts are 
that the alleged unlawful payment of brokerage by respondents herein 
consisted of an isolated instance, unauthorized by any responsible 
party, occurring before the institution of the investigation of this mat- 
ter and not repeated or continued, and it therefore appearing that fur- 
ther proceedings herein are not warranted: 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to take 
further action as future facts may warrant. 

Mr. Edward S. Ragsdale for the Commission. 

Johnson, Harmon & Stirrat, of San Francisco, Calif., and Mr. 
William S. Snow, of Alexandria, Va., for respondents. 


Waurenatt Puarmacar Co.," Hitt Buacuerr, anp GLEN SAMPLE, 
Trapine As Buiackerr-SampLe-Hummerr. Complaint, August 31, 


1943. Order, March 30, 1948. (Docket 5038.) 


11The Commission on November 12, 1943, issued an order granting motion to substitute 
respondent, as follows: 

This matter coming on to be heard by the Commission upon the motion of The Larned 
Corp., that it be substituted as respondent for said Wyeth Chemical Co. herein, and it 
appearing to the Commission that the name of the respondent herein, Wyeth Chemical Co., 
a corporation, has been legally changed to The Larned Corp., a corporation (see note below), 
and the Commission having duly considered said motion and the record herein and being 
now fully advised in the presises : 

It is ordered, That the motion of the The Larned Corp., that it be substituted as re- 
spondent for said Wyeth Chemical Co. herein be, and the same hereby is, granted. 

On November 26, 1947, the Commission granted second motion to substitute respondent, 
as follows: 

This matter coming on to be heard by the Commission upon the motion of counsel sup- 
porting the complaint that the Whitehall Pharmacal Co. be substituted as respondent for 
The Larned Corp. herein, and it appearing to the Commission that the name of the respond- 
ent herein, The Larned Corp., a corporation, has been legally changed to the Whitehall 
Pharmacal Co., a corporation, and the Commission haying duly considered said motion and 
the record herein and now being fully advised in the premises: 

It is ordered, That the motion of the counsel supporting the complaint that the Whitehall 
Pharmacal Co. be substituted as respondent for The Larned Corp. herein, be, and the same 


hereby is granted. 
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Charge: Advertising falsely or misleadingly as to qualities of 
product and neglecting, unfairly or deceptively, to make material 
disclosure as to use or safety thereof; in connection with the sale of a 
medicinal preparation designated “Hill’s Cold Tablets.” 

Record closed without prejudice by the following order : 

This matter came on to be heard in regular course upon the petition 
filed by respondents on November 21, 1947, for “suspension without 
prejudice of further action in this proceeding” and the substitute 
answer filed thereto on December 4, 1947, by counsel supporting the 
complaint. 

The complaint alleged that respondents disseminated advertise- 
ments concerning a medicinal preparation designated “Hill’s Cold 
Tablets” which were false advertisements in that certain affirmative 
claims made for the preparation were false and misleading, and, fur- 
ther, in that the advertisements failed to reveal facts material with 
respect to the consequences which might result from the use of the 
preparation because of the presence therein of acetanilid and cascara. 
After the taking of some testimony but before counsel supporting the 
complaint closed his case in chief, respondent filed their aforesaid 
petition in which they assert that the affirmative claims challenged 
by the complaint have not been used since 1945 and will not in the fu- 
ture be used with respect to said preparation or any other preparation 
of substantially similar composition or possessing substantially similar 
properties; that the drug acetanilid has been eliminated from the prep- 
aration and the drug acetophenetidin substituted; and that if their 
petition be granted and they should at any time in the future dissemi- 
nate any advertising matter concerning said preparation in which any 
of the representations challenged in the complaint are used, or if at any 
time hereafter acetanilid is used in this preparation, then they agree 
that the facts in this case are as alleged in the complaint and that the 
Commission may thereupon take such action as it may deem appropri- 
ate. The substitute answer of counsel supporting the complaint does 
not contest the matters of fact asserted in the petition; refers to the 
elimination of the issue respecting failure to reveal as to the drug 
cascara because of the policy respecting irritant laxatives adopted by 
the Commission subsequent to the issuance of the complaint herein; 
and asserts that the removal of the drug acetanilid from the respond- 
ents’ preparation provides more effective relief to the public than any 
revealing notice which might be required in the advertisements thereof. 

Being of the opinion that, in view of the respondents’ undertakings 
and the elimination of acetanilid from the preparation involved, the 


48 See this volume, p. 1427. 
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purpose of this proceeding is effectively accomplished without the ex- 
penditure of further time and money: 

Lt is ordered, That this proceeding be, and the same hereby is, closed 
without prejudice to the right of the Commission to reopen the same 
and resume trial thereof or to take such other action as future facts 
may warrant. 

Before Mr. John P. Bramhail, trial examiner. 

Mr, James W. Cassedy, Mr. John V. Buffington, and Mr. Joseph 
Callaway for the Commission. 

Rogers, Hoge & Hills, of New York City, for respondents. 

Mr, Dudley Browne, of New York City, also represented Whétehail 
Pharmacal Co. 

Mr, Aaron M. Weinstein, of New York City, also represented Hill 
Blackett and Glen Sample. 


Dawe’s Propucrs Co., Inc., Trapine as Dawn’s ViramMEtK Co. 
Complaint, August 18,1948. Order, March 31,1948. (Docket 5029.) 

Charge: Advertising falsely or misleadingly as to composition, 
unique nature and qualities of product, scientific or relevant facts, and 
comparative merits, and disparaging or misrepresenting competitors 
or their products as to comparative merits and qualities; in connection 
with the sale of a product designated “Vitamelk” a supplement for 
poultry and livestock feed and products designated “Vitamelk Hi- 
Tone” and “Iodimelk” for treatment of poultry. 

Dismissed without prejudice by the following order: 

This matter came on to be heard upon the complaint, answer, testi- 
mony, and other evidence, recommended decision of the trial exam- 
iner and exceptions thereto, and briefs and oral argument of counsel. 

The complaint alleged that a number of representations made by 
respondent concerning certain feed supplements for livestock and 
poultry were false and misleading. It appears that only one of the 
issues in this proceeding is outside of the scope of a stipulation of 
facts and agreement to cease and desist entered into with respondent 
in 1939. Upon this single issue of whether or not a supplement to 
ordinary grains and roughage is necessary to provide a dependable 
source of the vitamins and minerals required for a balanced ration, 
the trial examiner in his recommended decision found in favor of 
respondent, and on the basis of the evidence in the record the Com- 
mission has reached a similar conclusion. In view of respondent’s 
reiterated statement of intention to continue to abide by the terms of 
the agreement to cease and desist, no grounds for further proceedings 
at this time appear, and, therefore: 

It is ordered, That the complaint herein be, and the same hereby 1s, 


See 29 F. T. C. 1496. 
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dismissed without prejudice to the right of the Commission to take 
such further action as future facts may warrant. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Henry Junge, of Chicago, Ill., for respondent. 


Grocery Disrrrsurors Association or Norruern Carirornia, Its 
Orrrcers, Drrecrors, AND Mempers. Complaint, November 28, 1944.” 
Order, March 31, 1948. (Docket 5177.) 

Charge: Concertedly fixing and undertaking to fix retail prices for 
the products and in the iseatities involved, by participating, through 
various organizations of retailers in which respondents maintained 
membership or which they supported financially, in such activities and 
efforts; entering into agreements and understandings, in said con- 
nections and in thus participating, with unaffiliated and competitive 
retailers to fix and maintain certain minimum margins or mark-ups 
above the lowest manufacturers’ price delivered to wholesalers, includ- 
ing specific margins for the wholesalers and the retailers; 

Participating and cooperating in the efforts of such retail organiza- 
tions to force adherence to such margins, etc., and to schedules and 
lists of retail selling prices to consumers, which embodied and reflected 
such margins and mark-ups, through espionage, harassment, and in- 
timidation of retailers who did not adhere to such prices, and of man- 
ufacturers and brokers who -sold direct to such retailers, and 
threatening, in some instances, to discontinue the purchase of products 
sold by said manufacturers and brokers if they continued to sell direct 
to such retailers; and, 

Concertedly pursuing an agreed and planned common course of 
action to prevent certain retailers in and around San Francisco and 
the northern section of California generally from obtaining the prod- 
ucts handled by said retailers direct from the manufacturers thereof 
in other States, and at the manufacturers’ prices therefor, and to com- 
pel such retailers to purchase said grocery products from respondent 
members of respondent association or from other wholesalers and at 
higher prices than those paid to said manufacturers; 


And in pursuance of said agreement, combination, conspiracy and 


planned common course of action— 

(a) Adopting and circulating among manufacturers and brokers 
of products concerned Peulaone delanihe and defining the proper 
customers of manufacturers who distribute through the inline trade 
as either a regularly established wholesaler or a chain store buying 
in jobbing quantities, with three or more units served through a central 
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warehouse, asserting that it was unfair for such manufacturers to sell 
direct to other retailers; and obtaining the support and cooperation 
of other organizations of Pacific coast wholesalers in effectuating such 
position and policy ; 

(6) Making known to manufacturers and brokers the identity of 
concerns which did or did not conform to the requirements thus speci- 
fied, as regularly established wholesalers or as chain stores entitled to 
purchase at wholesalers prices; 

(¢) Making representations to various manufacturers and brokers 
of food and grocery products that they should not sell direct to various 
retail stores which operated less than three units, and including some 
retail stores that did not adhere to the retail selling prices to the 
customers as fixed by the various retail organizations as above 
described ; 

(d) Seis agi Palak ion to various such manufacturers and 
brokers that they, i. e., respondent members, would not purchase from 
them unless they spends refrain from selling direct to retailers other 
than chain stores recognized as aforesaid as entitled to wholesale 
purchasing privileges; and 

(e) Cooperating, on the part of respondent broker, engaged at San 
Francisco in the sale of the grocery products of various manufacturers 
within and without the State of California, to wholesalers, and some- 
times to retailers, in said State, in inducing various manufacturers of 
such products to refuse to sell direct to retailers other than the chain 
stores, which were members of or recognized by said association. . 

With the result that competition of various retailers that did not 
adhere to such retail selling prices, was hindered and prevented; and 
customers were deprived of the benefit of price competition and of 
lower prices, etc., as in detail set out in the complaint as reproduced in 
full as follows: 

AMENDED CoMPLAINT: Pursuant to the provisions of the Federal 
Trade Commission Act and by virtue of the authority vested in it by 
said act, the Federal Trade Commission, having reason to believe that 
the ‘corporations, partnerships, and individuals named in the caption 
hereof and hereinafter referred to as respondents, have violated the 
provisions of section 5 of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its amended complaint, stating its charges in such 
respect as follows: 

Paracrarn 1. The respondent Grocery Distributors Association of 
Northern California, hereinafter referred to as r espondent association, 
is a nonprofit corporation organized in April 1937, under the laws of 
the State of California, with its principal office lochted at 420 Market 
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Street, San Francisco, Calif., for the purpose of promoting through 
cooperation with the other respondents herein, the mutual interests 
of its respondent members. 

Respondents Julius Marx, L. P. Schmidt, J. A. Traverso, and 
Edward G. Williams are respectively the president, first vice president, 
second vice president, and secretary-treasurer of said respondent asso- 
ciation. Respondents J. E. Parish, H. B. Tiedmann, J. K. Bird, E. 8. 
Granucci, H. G. Meinecke, and F. H. Withycombe are the directors of 
said respondent association. 

The membership of respondent association varies from time to time, 
and it is therefore impracticable to specifically name all of said mem- 
bers as respondents herein. Therefore, all members of said respondent 
association are made respondents herein, as a class, and the Commis- 
sion names and includes as respondents in this proceeding, both 
separately and as representatives of the whole class, the following 
named members of respondent association: Safeway Stores, Inc., 4 
corporation, 1950 Army Street, San Francisco, Calif.; San Francisco 
Grocery Co., Ltd., a corporation, 600 Fulton Street, San Francisco, 
Calif.; United Grocers, Ltd., a corporation, 685 Sixth Street, San 
Francisco, Calif.; Haas Bros., a corporation, Third and Berry Streets, 
San Francisco, Calif., and Wiliam Traverso, John Traverso, and 
Victor Traverso, doing business under the name of V. Traverso Co., 
170 Pacific, San Francisco, Calif. The members of said respondent 
association, all of whom are respondents herein, are engaged in busi- 
ness as wholesale grocers. 

The respondent members of said respondent association are engaged 
in the business of buying either directly or through brokers, groceries 
in wholesale quantities from the manufacturers thereof located for the 
most part outside of the State of California and at the manufacturers’ 
prices thereof, and selling the said groceries to retailers in the State 
of California at prices higher than the said manufacturers’ prices 
therefor. Many of the respondent members of respondent association, 
however, also sell such groceries to consumers through their own 
retail stores and otherwise as well as to retailers, thus competing with 
the retailers to whom they sell their groceries. A number of said 
members, among them Safeway Stores, Inc,, San Francisco Grocery 
Co., Ltd., and others, are primarily engaged in the retail grocery 
business and their wholesale functions are primarily directed toward 
supplying their own affiliated retail stores with the goods of various 
manufacturers of food and grocery products. 

The respondent Ernest D. Mendenhall, doing business as E. D. 
Mendenhall & Co., is engaged in business at San Francisco, Calif., as 
a broker in the sale of the grocery products of various manufacturers 
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_ thereof located outside of and in the State of California, to whole- 
salers, and sometimes to retailers, in the State of California. 

ParacrarH 1. Respondent Safeway Stores, Inc., a California cor- 
poration, was organized under the laws of the State of California and 
at all times herein mentioned for a period of many years prior to 
January 1943, operated a chain of retail grocery stores in the northern 
section. of California and at other points in the State of California; 
was a member of respondent association from April 1937 until Janu- 
ary 1943, and that on or about December 31, 1942, said respondent, 
Safeway Stores, Inc., a California corporation, was dissolved and on 
January 16, 1943, a certificate of said dissolution was duly certified by 
the secretary of state of the State of California, and that at the time 
of the dissolution of said corporation said respondents L. A. Warren, 
A. H. Holley, Milton L. Selby, Drummond Wilde, and Thomas M. 
Pyne were duly elected and qualified directors of said corporation and 
are now the persons in accordance with the laws of the State of Cali- 
fornia qualified to represent said dissolved corporation. On or about 
December 31, 1942, said respondent, Safeway Stores, Inc., a California 
corporation, transferred all of its assets remaining after the payment 
of its debts and liabilities to respondent Safeway Stores, Inc., a Mary- 
land corporation, the owner and holder of all of the issued and out- 
standing capital stock of said respondent Safeway Stores, Inc., a 
California corporation, and thereafter the said Safeway Stores, Inc., 
a Maryland corporation, has carried on the business of operating retail 
food stores and other business activities theretofore carried on by said 
respondent Safeway Stores, Inc., a California corporation, and said 
respondent Safeway Stores, Inc., a Maryland corporation, became 
and now is a member of respondent association. 

Par. 2. The said respondent members of respondent association and 
said respondent Ernest D. Mendenhall, in the course of their respective 
businesses as aforesaid, cause to be shipped large quantities of groceries 
from the States in which they are manufactured, other than the State 
of California, to the said respondent members or to their affiliated 
retail grocery stores located in the State of California, where such 
groceries are delivered or sold by said respondents to retail dealers or 
consumers in the usual course of trade, and there is continuously, and 
has been at all times herein mentioned, a constant current of trade in 
said groceries in commerce between and among the various States of 
the United States. 

Par. 3. A number of the respondent members of respondent associa- 
tion including respondent Safeway Stores, Inc., and respondent San 
Francisco Grocery Co., Ltd., have actively participated, through 
various organizations of retail grocers in which they maintained mem- 
bership or which they supported financially for the purpose, in fixing 
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and attempting to fix retail prices for food and grocery products in 
the various localities where they operated retail stores owned or affili- 
ated with them. In so participating said respondents entered into 
agreements and understandings with unaffiliated and competing retail 
grocery stores to fix and maintain certain minimum margins or mark- 
ups above the lowest manufacturers’ price delivered to wholesalers, 
including specific margins for the wholesaler and the retailer. Said 
respondents also participated and cooperated in the efforts of such 
organizations of retail grocers to force adherence to such margins and 
mark-ups, and to schedules and lists of retail selling prices to consum- 
ers which embodied and reflected such margins and mark-ups, by espi- 
onage, harassment, and intimidation of retailers who did not adhere 
to such prices, and of manufacturers and brokers who sold direct to 
such retailers, threatening in some instances, to discontinue the pur- 
chase of products sold by said manufacturers and brokers if they 
continued to sell direct to said retailers. 

Par. 4. For several years last past, respondents in the course of 
their businesses aforesaid, have maintained and still maintain an 
agreement, combination, and conspiracy to pursue, and they have 
pursued and still pursue an agreed and planned common course of 
action to prevent certain grocery retailers in and around San Fran- 
cisco and the northern section of California generally, from obtaining 
the groceries handled by said retailers direct from the manufacturers 
thereof located in States other than the State of California and at the 
manufacturers’ prices therefor, and to compel said retailers to pur- 
chase such groceries from respondent members of said association, or 
from other wholesalers, and at higher prices than those paid to said 
manufacturers. 

In pursuance of said agreement, combination, conspiracy, and 
planned common course of action, respondents adopted and engaged 
in the following acts and practices: 

(a) Respondent association and its members adopted and circulated 
among manufacturers and brokers of food and grocery products reso- 
lutions declaring that the proper customers of manufacturers distrib- 
uting through the jobbing trade should be either a regularly estab- 
lished wholesaler or a chain store buying in jobbing quantities and 
having three or more units served from a central warehouse and that 
it was unfair for such manufacturers to sell direct to retailers other 
than such chain stores. Respondent association also sought and ob- 
tained the support and cooperation of other organizations of Pacific 
coast wholesalers in effectuating the position and policy embodied and 
reflected in such resolutions. 

(6) Respondent association and its members made known to manu- 
facturers and brokers the identity of concerns which did or did not 
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conform to the requirements specified in such resolutions as regularly 
established wholesalers or as chain stores entitled to purchase at 
wholesalers’ prices. 

(c) Respondent association and its members made representations 
to various manufacturers and brokers of food and grocery products 
that they should not sell direct to various retail grocery stores operat- 
ing less than the three units referred to in the aforesaid resolutions, 
including some retail stores that did not adhere to the retail selling 
prices to the consumer as fixed by the various retailers’ organizations 
that respondent members supported and to which the said chain store 
members of respondent association belonged. 

(d@) Various members of respondent association made representa- 
tions to various manufacturers and brokers of food and grocery prod- 
ucts that they would not purchase from them unless such manufac- 
turers and brokers would refrain from selling direct to retailers other 
than the chain stores recognized by respondent association as entitled 
to wholesale purchasing privileges. 

(e) Respondent Mendenhall cooperated with the other ee 
in inducing various manufacturers of food and grocery products to 
refuse to sell direct to retailers other than the chain stores, members of, 
or recognized by, respondent association. 

Par. 5. As a result of the aforesaid agreements, understandings, 
combination, conspiracy, and agreed or planned common course of 
action and the other acts and practices performed by respondents as 
set forth in paragraphs 3 and 4 hereof, various retailers that were in 
competition with the chain-store members of respondent association 
and that did not adhere to the retail selling prices fixed by the retailers’ 
organizations supported by, or to which such members belonged, were 
hindered and prevented from purchasing direct from manufacturers 
and brokers of food and grocery products at as low prices as were 
received by their competitors among the members of respondent asso- 
ciation. Asa further result the consumers of food and grocery prod- 
ucts have been deprived of the benefit of price competition between 
such members and other retailers and of the lower prices which such 
competition had brought and would bring about. 

Par. 6. Each of the respondents herein named has-either directly or 
through the agency of respondent association taken an active part in 
one or more of said acts and practices herein set out. 

Par. 7. The acts and practices of the respondents as herein alleged 
are all to the prejudice of competitors of respondents and of the public; 
have a dangerous tendency to, and have actually, hindered and pre- 
vented competition in the sale of food and grocery items in commerce 
within the intent and meaning of the Federal Trade Commission Act; 
have unreasonably restrained such commerce in said products, and 
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constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of the Federal Trade Commission Act. 


Dismissed by the following order: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission ; answers thereto ; 
testimony and other evidence in support of the complaint and in oppo- 
sition thereto taken before a trial examiner of the Commission thereto- 
fore duly designated by it; report of the trial examiner upon the evi- 
dence and exceptions filed thereto; briefs filed in support of and in 
opposition to the complaint and brief filed on behalf of the Safeway 
Stores, Inc., a Maryland corporation, and L. A. Warren, A. H. Holley, 
Milton L. Selby, Drummond Wilde, and Thomas M. Pyne renewing 
the motion to quash service and abate and dismiss the proceeding; and 
oral argument of counsel; and the Commission having duly considered 
the matter and being now fully advised in the premises: 

It ts ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Commissioners Ferguson and Ayres dissenting. 


Mermoranpum Opinion py CHAIRMAN FREER, CONCURRED IN BY 
CoMMISSIONER Davis 


The amended complaint charges, among other things, that members 
of Grocery Distributors Association of Northern California, San 
Francisco Grocery Co., and Safeway Stores, Inc., through a predeces- 
sor in interest, a California corporation now dissolved, have partici- 
pated in fixing and attempting to fix retail prices of food and cooper- 
ated, among themselves and with others, to maintain minimum mark- 
ups and to cause others to adhere to such margins and mark-ups. 

The evidence shows that after passage of the California Unfair 
Practices Act, the Retail Grocers Association of San Francisco and 
others organized Food Trades Institute, which organization continued 
in business until August 31, 1942, at which time it was discontinued. 
The stated purpose of the institute was to aid in the enforcement 
of the California Unfair Practices Act and, from time to time, inves- 
tigations were made to determine violations and such violations were 
called to the attention of prosecuting authorities. Grocery Distribu- 
tors Association of Northern California had no direct connection with 
Food Trades Institute. Since Food Trades Institute was dissolved 
prior to the filing of the original complaint, there is little or no public 
interest in this proceeding insofar as it involves its activities. This 
allegation of the complaint is accordingly dismissed. 

Respondents are also charged with entering into a combination and 
conspiracy to pursue a common course of action to prevent certain 
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grocery retailers in and around San Francisco and the northern section 
of California from obtaining groceries direct from manufacturers and 
at manufacturers’ prices and with pursuing a common course of action 
to compel such retailers to buy groceries from respondents and at 
higher prices than those paid to said manufacturers. 

As to the evidence on this charge, the respondent association was 
organized in 1937 and was composed of wholesale grocers, chain stores, 
retail-owned wholesalers, and importing wholesalers. On January 20, 
1938, the members adopted a resolution which read in its essential part 
that “use by the manufacturer of the service and facilities of the 
wholesale grocers while competing with the wholesale grocer by selling 
directly to the retail trade is unfair competition with the service and 
facilities so offered by the wholesale grocer, and an unjustifiable trad- 
ing upon the primary and essential distribution so afforded at the 
wholesale grocer’s cost and expense.” This action was publicized 
when copies thereafter were sent to seven trade association groups con- 
sisting variously of wholesalers, manufacturers, and brokers, with 
transmittal letter emphasizing, in one instance, that the membership 
represented approximately 98 percent of the distribution in the San 
Francisco metropolitan area. The transmittal letters to groups in 
other localities occupying the same status as the respondent associa- 
tion invited such associations to take similar action. On April 21, 
1938, members of the respondent association met and arrived at the 
consensus that “a proper customer” for manufacturers distributing 
through jobbing channels is an established wholesaler or a retail chain 
with three units and a central warehouse. This definition, unlike the 
original resolution, was not formally disseminated. 

Manifestly, adoption and publication of the January 20, 1938, 
resolution was for the purpose of dissuading manufacturers and their 
representatives from selling direct to retailers at so-called wholesale 
prices accorded association members. In their aggressive bid for 
attention to the problem, respondents did not disclaim an intention of 
implementing their convictions by refusal to deal with sellers not 
acceding but neither was such an intention expressly affirmed. Re- 
monstrance by concert is not per se synonymous with conspiracy to 
boycott or unlawful combination to coerce threat of boycott. The 
lawfulness of respondents’ purpose may be tested by the subsequent 
acts of the parties. 

On May 25, 1939, in considering an invitation by an association of 
brokers to comment on the propriety of direct selling on the part of 
members of that group, respondent association formally decided that 
it was improper to so comment or to make suggestions, and the minutes 
show that the whole matter of the invitation was tabled. 
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To show that the resolution itself tended to restrain competition and 
that affirmative steps were taken thereunder to coerce manufacturers 
or their representatives, evidence was introduced pointing to discon- 
tinuance by manufacturers and distributors of sales to two retailers in 
San Francisco and Oakland, Calif., respectively. 

The record contains a letter dated April 7, 1939, from Old English 
Co., a California concern, to the above-mentioned San Francisco re- 
tailer, stating that Old English could no longer continue selling direct 
because it was under jobber pressure to discontinue drop shipments and 
direct sales. The letter, however, was received over objection for the 
limited purpose of showing the fact that this account was cut off and 
the state of this seller’s mind. It should not now be considered com- 
petent to establish the allegation of substantive fact that coercion was 
brought to bear upon the selling concern by respondents. A letter 
written by Mr. W. R. Hawkins, San Francisco representative of George 
A. Hormel & Co., under date of August 8, 1939, to his superior in the’ 
Hormel Co., at Austin, Minnesota, admitted in evidence over objection, 
likewise appears to fall short of a solid foundation upon which to base 
a finding that coercive pressure was exerted by respondents. 

Other evidence relates to respondent Ernest D. Mendenhall, a San 
Francisco broker. On February 13, 1940, more than 2 years after the 
adoption of the resolution by the respondent association of which he 
was not a member, Mr. Mendenhall notified the previously mentioned 
San Francisco retailer that he would not thereafter sell to that retailer 
on a direct basis the food products of the following manufacturers rep- 
resented by him: William Underwood Co., of Watertown, Mass.; C. H. 
Musselman Co., Biglerville, Pa.; and Dunbar-Dukate Co., New Or- 
leans. Mr. Mendenhali testified that this retailer was the only retailer 
so discontinued and that at the time of this discontinuance, he had no 
knowledge of the resolution passed by the respondent association and 
knew nothing about it until a few days prior to the hearings in this 
proceeding. The discontinuance was of direct selling, not merely of 
direct selling at manufacturers’ prices. 

Mr. Mendenhall further testified that, with the exception of the 
Musselman account, he sold the previously mentioned retailer only 
during the year 1939. On behalf of Musselman, he sold this retailer 
some merchandise in 1937 and 1938, as well as in 1939. He testified 
that the volume of purchases made by this retailer was not sufficient 
to warrant it being sold direct, and that the retailer had withheld full 
payment of its account by following the practice of deducting cash 
discounts to which it was not entitled. He further testified that in 
December 1939 he engaged in certain other controversies with the re- 
tailer because of its failure to pay for 50 cases of applesauce shipped 
by C. H. Musselman Co. Business arrangements between this retailer 
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and Mr. Mendenhall were stated to have been strained further by 
charges that the retailer had advertised falsely a quantity of Dunbar 
salad shrimp as Dunbar’s shrimp, a higher-priced product, causing a 

number of complaints to be made to Mr. Mendenhall by various other 
of his grocer customers. Respondent Mendenhall testified that these 
difficulties caused him to discontinue sales to that retailer. 

The reasons stressed in letters which this respondent wrote to his 
principals, explaining, in response to their requests, his action in re- 
fusing to sell that retailer, however, are not the same as those empha- 
sized in his oral testimony. These letters recite that he had been 
approached on the subject of direct selling by representatives of “im- 
portant wholesale distributors,” thus it is to be inferred that this was 
a primary reason for his action. In one letter, dated February 26. 
1940, two association members were named. ‘The letters, however, 
relate that the retailer’s purchases had fallen short of the anticipated 
substantial volume influencing the decision to sell direct in the first 
instance. Respondent Mendenhall admits that the reasons stated in 
his letters were important. 

The original complaint issued June 8, 1944. The acts which it is 
contended show an unlawful purpose on the part of respondents all 
took place between January 1938 and February 1940. The record is 
silent as to any subsequent group action by respondents or any later 
remonstrance by them individually designed to cause manufacturers 
to refrain from selling to retailers. No substantial grounds appear 
from which it is to be inferred that respondents either have continued 
or in the future will continue to preoccupy themselves with the prob- 
lem of direct selling to nonmember retailers. In any event, consider- 
ing both the conflicting nature of the evidence as to the alleged overt 
acts and the length of time since their occurrence, the Commission may 
exercise the broad discretion vested in it in determining whether a 
present public interest obtains with respect to practices long discon- 
tinued. Accordingly, I am of the opinion that the complaint should 
be dismissed. 


ConcuRRING OprNIon oF ComMMISssIONER LowrLut B. Mason 


The dismissal of this complaint is ordered after the matters under 
consideration have engaged the attention of the Commission for over 
9 years. The issues have traveled through four episodes of Commis- 
sion functions—the investigatory, where the information on which 
the complaint was based was assembled; the trial attorney’s bureau, 
where the complaint was prepared ; the hearing examiner, before whom 
the issues were originally presented, and finally before the entire 


Gommission. 
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I confess to being a party to the delay in the last instance for I have 
been dismayed at the task of properly evaluating and condemning 
some of the phases of this litigation in its course through the machinery 
of Government. 

Rather than register approval of the dismissal of this case by vote 
only, I wish to give the reasons that persuade me to such a decision 
in some detail. é 

In my opinion, the reasons and basis for a dismissal are just as im- 
portant in guiding the future conduct of businessmen as the reasons 
on which orders are based when a cease and desist order is granted. 
Federal Trade Commission decisions are proclaimed (in a manner of 
speaking) from the lowest rung in the judicial ladder. But the first 
rung is also the most important, for most cases get no further. A busi- 
nessman never aspires to any greater heights of litigation than he can 
help. 

Modern law merchants should be illuminated by the cases lost as 
well as those won by the prosecution. For if a merchant is entitled 
to know what chain of facts the Federal Trade Commission holds 
wrong, he is also entitled to know what chain of facts the Federal 
Trade Commission holds is not wrong. 

But there is an even more important consideration that prompts this 
separate concurring opinion. This controversy centers around a pub- 
lic expression of views by a group of men (wholesale grocers) and 
much of the gravamen of the charge against them rests on the efforts 
of these citizens to give widespread currency to their opinions. 

The right to vote resolutions has gone unchallenged in this land 
since the Declaration of Independence, the first and greatest of all. 
Resolutions run from che sublime to the ridiculous and inconsequen- 
tial, but the right to pass them remains sublime. We are concerned 
here with a resolution a group of wholesale grocers in California 
passed. They resolved that grocery manufacturers who sold their 
products direct to retailers at the same price and time they sold these 
goods to wholesalers, were low fellows, engaging in what wholesalers 
considered unfair trade practices. The wording of the resolution was 
more parliamentarian than my characterization, but there was no 
mistake in the implication. Wholesalers didn’t like it when manu- 
facturers sold retailers direct at the same time and on the same basis 
that manufacturers sold to wholesalers. 

There is nothing in the law that prevents a manufacturer from do- 
ing just this, provided, of course, the manufacturer doesn’t violate 
the Robinson-Patman Act in the process. In the instant case, there is 
_ no charge concerning discrimination. The complaint here deals only 
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with the protests of wholesalers against the distribution methods of 
manufacturers. 

This quarrel between retailers, wholesalers and manufacturers is 
“old hat” in merchandising circles. There is no law against a manu- 
facturer short-circuiting wholesalers if he wants to, nor is it against 
the law for wholesalers to fume and fret and pass resolutions about 
manufacturers who do. 

In an economic democracy, neither the channels of trade nor’ free- 
dom of expression should be frozen, though Congress is constantly 
importuned to do the former, and in the instant matter, we are impor- 
tuned to do the latter. 

The answer to our problem lies in Voltaire’s cliche which may be 
overquoted but is certainly pat here.” 

In the instant case the grocery wholesalers didn’t like to have the 
food producers short-circuit them by selling direct to small retail 
accounts at the same prices the wholesalers paid. There were several 
things the wholesalers could do. They could petition Congress, or 
complain to the Federal Trade Commission, or hold a mass meeting 
and pass resolutions, all or any of which actions would be perfectly 
legal. Why they neglected to follow the current trend to have Wash- 
ington solve all problems is unknown to me, but the fact remains that 
instead of appealing to their Government, the wholesalers determined 
to hold a meeting and resolve that they jointly and severally didn’t 
like this way of merchandising. 

The resolution was passed and duly attested by the chairman and 
secretary. Copies were broadcast and the trade journal carried it in 
the current edition. Here is a disconcerting fly in the ointment of 
those who claim this was a conspiracy. A conspiracy is generally a 
secret affair. There is nothing cloak and dagger about sending your 
resolutions around to a trade journal for publication. Of course, the 
news got around fast, and the faster it got around, the better the whole- 
sale grocers club liked it. They wanted everybody to know that they 
believed a certain practice was unfair. This expression of opinion 
was as legal as voting for Miss America, resolving against hard liquor 
or cigarettes, or endorsing a tooth paste. 

The resolution could have covered many other points without step- 
ping over the bounds of legality. Grousing is a good old American 
custom, and the day when businessmen can’t get together to grouse will 
be a day when there will be no private business to grouse about. 

It seems to me the prosecution blows hot and cold in this case. The 
attack on the wholesaler’s freedom of expression is veiled in two op- 
posing theories. Great stress is laid, not on the evil of the resolution 


21“T disagree with what you say but will defend to the death your right to say it.” 
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itself, but because it was broadcast all over the country. Of course, 
in a democracy that is why people pass resolutions. It’s only in a 
bureaucratic autocracy or a dictatorship that resolutions expressing 
opinions are made in dark basements to be later whispered from ear 
to ear or carried in the soles of shoes. 

Those who contend for an order blow hot about how vigorous and 
thorough the wholesalers were in circulating the resolution against 
direct selling, but then when the prosecution failed to bring im any 
real evidence of restraint following its publication and dissemination, 
the prosecution reverses its stand and blows cold, declaring that as 
conspiracies are furtive affairs, difficult to unearth and hidden in 
guilty secrecy, the Commission must rely on deductions and inferences 
to catch the rascals. Like Serjeant Buzfuz (see Bardell v. Pickwick, 
Dickens) who twisted a dinner order for chops and tomato sauce into 
a promise of marriage, the Commission is asked to become Buzfuz’ 
modern counterpart and twist a club resolution against direct selling 
into an illegal combination and a conspiracy in restraint of trade. An 
innocent resolution, like an innocent letter, may be used for an illegal 
end. But in the instant case there is no more proof of restraint of 
trade following the passage of the respondent’s resolution than there 
was that Mr. Pickwick’s order for pork chops was a promise of 
marriage. 

This insistence that when facts fail we must twist inferences to’ 
support the lowest estimation of business conduct does a disservice to 
our system of free enterprise, for if American businessmen are to be 
so mistrusted that all inferences must be construed against them, we 
had better revert to the police state. Certainly there is nothing in this 
record to encourage us to draw such conclusions on the wholesale 
grocers of California.. They supply 98 percent of the 12,000 retail 
stores in the area. Most of them have been in this business and in this 
community all their lives. Millions of dollars of business in a year 
for one wholesaler alone must indicate some degree of integrity and 
stability, for wholesalers cannot exist without the patronage and 
continued confidence of the small retailers who are their customers, 

Contemplate the infinite number of purchase and sales transactions 
that engross the attention of a grocer in the daily restocking of the 
items that line his shelf; bear in mind that each one of these trans- 
actions could be potentially affected by such a conspiracy as the prose- 
cution, would have us believe took place. Multiply these transactions 
by the 12,000 retail stores in this area. Then multiply this number of 
transactions by the years that Government has devoted to this matter, 
and then multiply this by all the respondents involved. On this hy- 
pothesis, if there had been a combination in restraint of trade by 
these wholesalers in all of this area for all of this time, I would estimate 


DISMISSALS—GROCERY DISTRIBUTORS ASSOCIATION—OPINION 1213 


they could have affected a potential 960,000,000 transactions,” and yet 
the record in this case fails to disclose one completely proven direct 
factual restraint caused by any such alleged illegal action. If there 
were any truth in the inferences drawn by the prosecution—out of 
960,000,000 chances, the prosecution ought to be able to prove some- 
thing more substantial than a quarrel over a shipment of shrimp (the 
Mendenhall-New Mission fracas). 

If we were to enter the proposed cease-and-desist order it would 
serve notice on all businessmen that belonging to any organization 
could be dangerous for I have yet to see an association that didn’t pass 
resolutions praising or condemning something or other. In fact, a 
democracy can hardly be alive if people are not vocal through 
resolutions. 

To support such a cease-and-desist order, one would have to contend 
that the resolution adopted by the wholesalers and the subsequent 
publicity given to said resolution were, in themselves, sufficient to 
constitute a violation of the Federal Trade Commission Act. 

In support of such argument an attempt might be made to cite cases 
in proceedings brought under the Sherman Act. It is recognized 
that the Sherman Act punishes the conspiracies at which it is aimed 
on the common-law footing and does not make the doing of any act 
other than the act of conspiring a condition of liability. 

The fallacy of this argument lies in the failure to distinguish be- 
tween actions brought for conspiracy under the Sherman Act and 
actions for unfair methods of competition and unfair practices brought 
under the Federal Trade Commission Act. This argument overlooks 
the fact that even in suits brought under the Sherman Act there must 
be a definite factual showing of illegality in the conspiracy, combina- 
tion, or monopoly charged. In this proceeding the illegality has not 
been shown nor is there proof of effect, either actual or potential. 

Shall we contend that the resolution may have come to the attention 
of some unknown manufacturer who had planned to sell direct to 
retailers but did not do so because he was frightened out of doing so 


22'There is no testimony as to the number of items sold to a grocer by his wholesaler. 
The testimony does show one wholesaler did a $15,000,000 annual business. One can rea- 
sonably assume that an ordinary ‘‘mama papa” store carries a thousand items which are 
subject to restocking at least a dozen times a year. For the period above, this would 
amount to 960,000,000 potential opportunities for illegal restraints. It is true one re- 
straint could shut off a thousand items at once, but as that is not charged, I have not 
eonsidered it in this hypothetical calculation. 

23 Mendenhall testified that the reason he cut off New Mission was because the quantity 
involved would not warrant the lower price that went with direct selling. This testimony, 
which was uncontroverted, places Mendenhall in the unenviable position of being sued under 
section 5 of the Federal Trade Commission Act if he refused to sell to New Mission and 
under section 2 of the Robinson-Patman Act if he did. Perhaps with this confused state 
of the law it would have been better if Mendenhall closed shop and took up painting. 

24 Nash v. U. S., 229 U. S. 373, 878 (1913) ; U. S. v. Socony-Vacuum Oil Co., 310 U. 8S. 


150, 224-226 (1940). 
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by the passage of the resolution? To accept this theory would require 
the drawing of an inference based not upon established facts but upon 
misanthropic suspicion and conjecture. Such a finding would not be 
based upon substantial evidence since substantial evidence must do 
more than create a suspicion of the existence of the fact to be estab- 
lished. It is not such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” 

Tn an effort to show that the resolution adopted by the wholesalers 
was in fact effective in restricting and restraining competition and 
that the wholesalers did in fact coerce manufacturers and distribu- 
tors, the trial examiner accepted as factual evidence, statements con- 
tained in correspondence which were not competent evidence under any 
exception to the hearsay rule. In so doing, direct evidence of the 
various witnesses was disregarded. This evidence involved discon- 
tinuance of sales to two retailers—New Mission Market Groceteria and 
Sherwood Swan & Co., Ltd. 

The evidence with reference to the New Mission Market was prin- 
cipally concerned with the activities of one Ernest D. Mendenhall, 
who, on February 13, 1940, more than a year after the adoption of 
the resolution by the wholesalers, notified the New Mission Market 
that he would not thereafter sell to it direct the food products of the 
following manufacturers, represented by him: Wm. Underwood Co., 
of Watertown, Mass.; the C. H. Musselman Co., of Biglerville, Pa.; 
and Dunbar-Dukaté Co., of New Orleans, La. Mendenhall testified 
that at the time of the discontinuance of the New Mission Market he 
had no knowledge of the resolution passed by the wholesalers and knew 
nothing about it.until a few days prior to the trial of this proceeding. 

Medenhall further testified that with the exception of the Musselman 
account he sold the New Mission Market only during the year 1939. 
As to the Musselman account, he sold some merchandise in 1937 and 
1938, as well as in 1939. Mendenhall testified that the volume of 
purchases made by the New Mission Market was not sufficient to war- 
rant its being sold direct. He further testified that the New Mission 
Market withheld full payment of its account by following the practice 
of improperly deducting cash discounts. Mendenhall further testified 
that in December 1939 he engaged in certain other controversies with 
New Mission Market because of its refusal to pay for 50 cases of 
applesauce shipped by the C. H. Musselman Co. In addition, business 
relations between New Mission Market and Mendenhall were further 


25N. L. R. B. v. Columbia, 306 U. S. 292, 800 (1939). Consolidated Edison v. N. L. R. B., 
305 U.S. 197, 229 (1938). Gunning v. Cooler, 281 U. S. 90, 94 (1930). Appalachian Elec. 
Power Co. v. N. L. R. B. (C. C. A. 4), 93 F. (2d) 985, 989. Penn. Ry. Co. v. Chamberlain, 
288 U. S. 383. Jackson v. Capital Transit (C. C..A., D. C.), 99 F. (2d) 880. Hopkins v. 
B.€ 0. R. R. (C. C. A., D. C.), 81 F. (2d) 894, 
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strained by the fact that the New Mission Market purchased, through 
Mendenhall from Dunbar-Dukaté Co., a quantity of Dunbar salad 
shrimp, which was falsely advertised by the New Mission Market as 
“Dunbar shrimp,” a higher priced product, causing a number of com- 
plaints to be made to Mendenhall by various other of his grocer cus- 
tomers. Mendenhall directly testified that the above difficulties with 
the New Mission Market caused him to discontinue sales direct to New 
Mission on February 13, 1940. There is no evidence to disprove these 
direct statements by Mendenhall. 

In my opinion, the trial examiner erred in considering as proof of 
coercion testimony, consisting primarily of letters written by Menden- 
hall to his various principals, stating his reasons for discontinuing 
sales to the New Mission Market. When this correspondence was 
originally introduced, it was offered on the basis that Mendenhall was 
cooperating with the respondent members in carrying out a conspiracy 
and that, by reason thereof, Mendenhall stood in the position of a 
coconspirator, making such correspondence admissible as admissions 
of a coconspirator and binding upon the wholesalers. 

The record in this case does not sustain the charge of the complaint 
that Mendenhall did in fact cooperate with the wholesalers in carrying 
cut any combination or agreement to induce or coerce manufacturers 
and distributors into discontinuing sales direct to the New Mission 
Market. Because of such failure of proof, the correspondence between 
Mendenhall and his principals cannot be considered as competent as 
admissions of a coconspirator, and the sole basis on which this cor- 
respondence might have been rendered competent has been removed. 
Such correspondence is not binding upon the wholesalers and is not 
competent to prove as a fact that the wholesalers had brought pressure 
to bear upon Mendenhall or his principals.”° 

It is also my opinion that the trial examiner erred in considering 
as proof of coercion a statement appearing in a letter from the Old 
English Co., Inc., of San Jose, Calif., to the New Mission Market 
dated April 7, 1939. The Old English Co., Inc., is a stranger to 
this proceeding, and any admissions made by it would not be binding 
upon the wholesalers herein, and this correspondence would not be 
competent to prove the fact that pressure had been brought to bear 
upon said company by the wholesalers or any of them." Consequently, 
the statements contained in the letter of the Old English Co., Inc., can- 
not be accepted as proof of the fact that coercion did in fact exist. 
The writer of the letter was not called as a witness and made subject 


% Buckeye Powder Co. v. DuPont de Nemours Powder Oo., 248 U. 8. 55, 65. 
21 Greater N. Y. Live Poultry v. U. S., 47 F. (2d) 156, 159. 
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to cross-examination for the purpose of determining what reasons, 
if any, he had for discontinuing sales to New Mission Market. Other 
witnesses had previously testified to the discontinuance of sales to 
the New Mission Market by the Old English Co., Inc., and this fact 
is not controverted and is not an issue. The only point at issue is 
whether the wholesalers did or did not coerce the Old English Co., Inc., 
or bring pressure to bear upon it to discontinue sales to the New Mis- 
sion Market. 

The trial examiner erred in admitting and considering statements 
contained in a letter signed by one Hawkings, western division man- 
ager of George A. Hormel & Co., sent to one Todd of the same company 
at Austin, Minn., relative to the discontinuance of sales direct to Sher- 
wood Swan & Co., Ltd. Both Hawkings and Todd, as well as George 
A. Hormel & Co., are strangers to this proceeding, and any admissions 
made by Hawkings would not be binding upon the wholesalers herein, 
nor is this correspondence competent to prove the fact that pressure 
had been brought to bear upon Hawkings or George A. Hormel & Co., 
by the wholesalers or any of them. If by any stretch of the fundamen- 
tal rules of evidence, either the Hawkings correspondence or the Men- 
denhall letters could be considered as having any probative value 
to support the inference of coercion, we would even then be constrained 
to adopt inferences contrary to facts proven by direct testimony.”* 

The Hawkings letter hereinabove referred to was dated August 8, 
1939, a year anda half after the adoption of the resolution by the 
wholesalers. If the Commission were to rely upon said letter, we 
would have to also consider a general bulletin to salesmen issued by 
George A. Hormel & Co., dated January 21, 1939, 6 months prior to 
the Hawkings letter, which lends itself to the inference that the dis- 
continuance of direct sales to Sherwood Swan & Co., Ltd., was due to 
the effort of the company to conform with the Robinson-Patman Act, 
rather than because of any pressure on the part of the wholesalers. 
This bulletin defined who might be considered as a “jobber” and pro- 
vided for sales to retailers only at retail prices, and stated that these 
instructions were issued to conform with the Robinson-Patman Act. 
Furthermore, Hawkings testified that during all times that George A. 
Hormel & Co. was selling to retailers, it sold to such retailers at the 
retail price. This was not objectionable to the wholesalers, who were 
concerned rather with the practice of manufacturers and distributors 
of allowing wholesale prices to retailers and thereby competing with 
wholesalers in sales to their customers. 

There is another phase of this litigation that needs discussion. One 
of the corporate respondents was out of existence a year and a half 


72N. L. R. B. v. Union Pacific Stages, 99 F. (2d) 153. 
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before the complaint was filed. One of the charges in the complaint 
deals with the alleged illegal acts of this dead respondent with another 
organization that had been dead for nearly 2 years before the formal 
complaint was filed. 

We are not morticians and this macabre affair which might well be 
termed the “conspiracy of the corpses” has no place in a quasi-judicial 
agency established to prevent unfair acts in commerce. As one court 
has said, “It is the object of the Federal Trade Commission to reach 
in their incipiency combinations which could lead to undesirable trade 
restraints.” 

It seems we have tackled this problem at the tomb instead of at the 
womb. 

The conspiracy alleged in this proceeding is based upon a resolu- 
tion adopted in January 1938. Shall the Commission in the year 1948 
proceed to reach in its incipiency a conspiracy which it is charged 
might lead to undesirable trade restraints, when no such effects have 
developed during the ten years since the adoption of the resolution ? 

Then there is another question. Should the Commission bring in 
new defendants after all testimony is taken? Of course, it is per- 
fectly legal to do so, provided we try the entire case over or threaten 
to retry it so that the new tacked-on defendant will be glad to waive 
his right to a trial rather than submit to a dreary and costly rehash 
of testimony on matters 8 or 10 years old, for litigation should have a 
beginning and an end. 

It seems that in this matter four former directors of Safeway, Inc. 
(California), filed a motion at the beginning of the trial pointing out 
that Safeway, Inc., was dead. The Commission rejected the motion 
with leave to the four gentlemen in question to renew said motion at 
the end of the trial. The question to be decided was a simple one 
having nothing to do with the merits of the case. Was a corporation 
dead or was it alive? The State that gave it life said it was dead. 
Nobody denied it. Then why was this corpse dragged through 4 years 
of litigation? The motion to dismiss was overruled prior to the pas- 
sage of the Administrative Procedure Act. In those days Govern- 
ment agencies did not have to give reasons for their orders so the 
record does not disclose an answer to the above question, but it is 
interesting to note the case of Jarndyce and Jarndyce (High Court 
of Chancery, London, England, Circa 1850, reported in Charles Dick- 
ens’ “Bleak House”) : 


“Jarndyce and Jarndyce drones on. Scores of persons have deliriously found 
themselves made parties in Jarndyce and Jarndyce, without knowing how or 
why.” 

I have searched the record for some clew as to why these four by- 
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standers were caught in the afterdraft of this litigation. Was it be- 
cause the original trial developed evidence that these four bystanders 
were participants in the alleged conspiracy? No; because it was 
agreed by both sides that these four bystanders didn’t know anything 
about the resolution until 6 years after it was passed. 

Was it because these four bystanders had hidden the fact that they 
were directors of Safeway, Inc., until after all the evidence was intro- 
duced? No; because corporate directors’ names are common public 
information. , 

Was it because living directors of dead corporations inherit a cor- 
ruption of blood and, though innocent themselves, must atone for the 
alleged evils of yesteryear? This is not the answer, for we are in 
America, not medieval England. 

As far as I can determine, the only element that appears to set these 
four bystanders separate and apart from all the other directors who 
were not sued, is the fact that these four directors signed a petition 
and filed it with the Federal Trade Commission, pointing out that the 
Commission had sued a dead corporation. This leads to a most un- 
happy inference. But, as shown above, in the absence of facts we 
should be cautious about what inferences we draw. I therefore reject 
the inference that these four directors were made parties defendant 
because they pointed out a mistake on the part of the Government. 

The trial examiner has recommended an order against all respond- 
ents. The Commission has rejected his recommendations and has 
ordered the complaint be dismissed as to all respondents. J am for the 
order dismissing the complaint. 


DissENTING OPINION oF COMMISSIONER AYRES 


I am in disgreement with the dismissal of this case. It appears that 
the majority have agreed in substance that the public interest does not 
now require corrective action. If the opinions rested there, I would 
be disposed to note my disagreement on the record without extended 
discussion of the many considerations involved. But I am deeply 
disturbed by the tone, the temper and the implications of the con- 
curring opinion which seems to challenge the good faith of the Com- 
mission and to indict the processes by which it functions and the laws 
which it administers. Such comments cause a concern which reaches 
beyond the scope of the decision in this case. I cannot, therefore, risk 
the possibility that my silence may be construed as acceptance of or 
acquiescence in the conception of the Commission’s functions and 
duties disclosed by that opinion. 

The complaint charges that a number of the members of the associa- 
tion, but not the association itself, have participated in fixing and 
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attempting to fix retail prices for food and grocery products. I have 
no disagreement with the majority on this point. 

The complaint also charges, in effect, that the respondents, including 
the association and its members, combined and conspired to prevent 
certain retailers from purchasing directly from manufacturers. Such 
conspiracies in restraint of trade have repeatedly and consistently — 
been held to constitute an unfair method of competition in violation 
of section 5 of the Federal Trade Commission Act. (Western Sugar 
Refinery Company et al. v. F. T. C., 275 Fed. 725; Wholesale Grocers 
Association of El Paso, Tewxas, et al.v. F. T. C..277 Fed. 657; Arkansas 
Wholesale Grocers Association et al. v. F. T. C., 18 F. (2d) 866; 
Fashion Originators Guild of America, Inc., et al. v. F. T. C., 312 
U.S.457.) If, therefore, the conspiracy charged in the complaint has 
been proved, an order terminating it should issue. 

Respondent association is composed of wholesale grocers, chain-store 
operators, retailer-owned wholesale grocers and importing whole- 
salers, and in 1938 represented approximately 98 percent of the dis- 
tribution in San Francisco, Oakland, San Jose, Watsonville, and Santa 
Rosa, with representation in Sacramento, Stockton, and Fresno. On 
May 20, 1937, less than 2 months after its organization, the association 
discussed the question of direct selling to the retail trade by manu- 
facturers and brokers, and its trade relations committee was instructed 
to submit a resolution condemning the practice “if and when sanctioned 
by competent legal opinion.” On January 20, 1938, the association 
unanimously adopted a resolution which, briefly stated, branded as 
“unfair competition” the practice of “selling directly to the retail 
trade” by manufacturers who also sell to wholesale grocers in the same 
competitive area. It was decided to solicit the support of other 
grocery associations on the Pacific coast before giving publicity to the 
resolution. On March 17, 1938, it was agreed that respondent associa- 
tion would on May 1, “put our resolution on ‘direct selling’ into effect.” 
The minutes of the meeting of the association on April 21, 1938, disclose 
that the effort to enlist the support of other grocery associations on 
the Pacific coast was successful : 

Letters from Oregon Wholesale Grocers Association and the Southern Cali- 
fornia Wholesale Grocery Distributors Association, announcing the passage of a 
resolution against direct selling identical to our own were read. 

On May 38, 1988, the respondent association transmitted copies of its 
resolution to the Associated Grocery Manufacturers of America, Asso- 
ciated Grocery Brokers of San Francisco, and the Canners’ League of 
California. On the same date, a copy was sent to the California Retail 
Grocers Association with request that it be published in the Retail 
Grocers Advocate. 
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The letter transmitting the resolution to Assoviated aoe Manu- 
facturers of America read in part as follows: 

This organization is composed of wholesale grocers, chain store operators, 
retailer owned wholesale grocers, and importing wholesalers. There are 36 
houses in all, representing approximately 98% of the distribution in San Pran- 
cisco, Oakland, San Jose, Watsonville, and Santa Rosa,-with representation in 
Sacramento, Stockton and Fresno. 

The president of the Associated Grocery Manufacturers of America 
replied that he would read the resolution at the midyear meeting of 
the organization on June 6th and 7th. The secretary of the Asso- 
ciated Grocery Brokers of San Francisco acknowledged receipt of the 
resolution and stated in part: 

In a recent meeting of our group, the resolution mailed was read and the 
Association has instructed me to advise you that if you desire to discuss the 
situation further with them that they will be very glad to appoint a committee 
to meet you at your convenience. 

On April 21, 1938, the association also adopted the following defi- 
nition of “a proper customer of those manufacturers who distribute 
their products through the jobbing trade” 

Hither a regularly established wholesaler in the article of merchandise or a 

chain store composed of three or more units having a central warehouse for receiv- 
ing all such merchandise from whence it distributes to its individual units, with 
the additional proviso that the chain store so constituted be required to purchase 
in regular jobbing quantities. 
Since respondent association includes among its members retail chain 
stores and retailer-owned cooperatives, it is significant that this defini- 
tion is carefully tailored to include those classes of retailers but to 
exclude others. 


The concurring opinion seems to find virtue in the wide publicity 
given to the agreement among respondents, characterizing it as “a 
disconcerting fly in the ointment of those who claim this is a con- 
spiracy,” and stating that “a conspiracy is generally a secret affair.” 
Such an understanding of conspiracy needs much revision. “The pic- 
ture of conspiracy as a meeting by twilight of a trio of sinister persons 
with pointed hats close together belongs to a darker age.” (Tem- 
porary National Economic Committee Monograph No. 16, p. 15, cited 
with approval in William Goldman Theatres, Inc. v. Loew’s, Inc., 
150 F. (2d) 738, 748, decided August 2, 1945.) In the present case 


publicity was the instrument by which the conspiracy was put into 
effect. 


The purpose of the association in adopting and distributing the 
resolution and in defining proper customers of manufacturers should 
need no analysis. But it is asserted that “the right to vote resolutions 
has gone unchallenged in this land”; it is suggested that in this case 
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we are importuned to freeze the freedom of expression; and by analogy 
with “Serjeant Buzfuz,” it is said that the Commission is asked to 
“twist a club resolution into an illegal combination and a conspiracy 
in restraint of trade.” It may be well, therefore, to examine this 
“innocent resolution” in the light of the testimony of those who 
sponsored it. 

The secretary of the association testified that the purpose of the 
resolution was to correct the situation if possible, and that the knowl- 
edge by a manufacturer that “such a resolution was in existence might 
deter him from selling directly to the retail trade.” He thought it 
important for manufacturers to know that the association represented 
98 percent of the distribution in that area because “If we represented 
only 15 or 20 percent, he would pay no attention to it perhaps.” He | 
testified that he stated the percentage in the letter of transmittal so 
that it would be clear that it was the consensus of opinion of the big 
majority of wholesale grocers, and that he thought and hoped that 
the manufacturers would, therefore, pay attention to it. A former 
president of the association testified that simultaneous publicity by all 
the west coast distributors’ associations would be much more effective 
than “if we shot off alone.” The president of the association testified 
that through the resolution it was felt that they might “persuade” a 
manufacturer “to change his policy if he had the opposite policy.” 

It is urged that to accept the contention that respondents’ resolution 
may have prevented manufacturers who were not selling directly to 
retailers from adopting that practice “would require the drawing of an 
inference based * * * upon misanthropic suspicion and conjec- 
ture.” But the record shows that a former president of the associa- 
tion testified that one of the purposes of the resolution was to dis- 
courage the practice of selling directly to retailers even by manufac- 
turers who had not adopted it, and thus to prevent the growth of the 
practice. Other witnesses having the same interests testified simi- 
larly. One said that “if we didn’t take a stand and declare ourselves it 
might become quite a general practice”; and another said that he 
thought that the association didn’t feel that the resolution would have 
any effect on those manufacturers who sold directly to the retail trade, 
but that it might cause “other manufacturers who might be thinking 
of selling direct to the trade to give it some thought.” 

The foregoing discussion deals only with facts proved by direct tes- 
timony and documentary evidence. It discloses that the association 
adopted the resolution with the specific intent and purpose of causing 
manufacturers to discontinue selling directly to retailers and of pre- 
venting manufacturers who had not adopted that practice from doing 
so. Pursuant to that purpose it took affirmative measures to make it 
effective. The cooperation of similar wholesaler organizations in Ore- 
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gon and in Los Angeles was solicited and obtained. Associations of 
grocery manufacturers and grocery brokers were advised of the resolu- 
tion in language which made its purpose clear and which emphasized 
the strength of respondent association, and publicity was obtained 
through at least one trade paper. The resolution was put “into effect.” 
The association also defined “proper customers” of manufacturers. 
The definition was not circulated formally, but it provided a standard 
_ for members of respondent association in their discussions with manu- 
facturers and their representatives, and it is clear that the substance of 
the definition was conveyed to members of the trade. 

The facts surrounding the adoption and implementation of the reso- 
lution constituted an implied, but a clear and forceful threat that the 
members of the association would take retaliatory action against manu- 
facturers who did not accede to it, and a warning that they had the 
power to do so. Officers and members of the association believed and 
hoped that their concerted action would have the capacity and ten- 
dency to restrain manufacturers and brokers dealing with them from 
selling directly to retailers who were in competition either with them 
or their customers. They are experts in their field and their opinions 
as to the probable consequences of their acts should carry great weight. 

These circumstances involve no simple “grousing,” as suggested in 
the concurring opinion, and the prosecution does not “twist inferences” 
to find in them an unlawful conspiracy in restraint of trade which has 
been put into effect. I cannot quietly attend the immolation of anti- 
trust enforcement by this Commission on the proposition that the law 
will not pierce so sheer a veil. “It requires more than the blindness of 
justice” ** not to see that in these circumstances the conspiracy is com- 
plete. No further overt acts or proof of its effectiveness are required 
to establish its illegality. 

In 1913 Mr. Justice Holmes stated in Nash v. U. S., 229 U.S. 878, 
378: 

Coming next to the objection that no overt act is laid, the answer is that the 
Sherman Act punishes the conspiracies at which it is aimed on the common law 
footing—that is to say, it does not make the doing of any act other than the act 
of conspiring a condition of liability. 

In an explanatory footnote in UY. S. v. Socony-Vacwum Oil Com- 
pany, Inc., et al., 310 U.S. 150, 225, decided in 1940, the Supreme Court 
stated : 


And it is likewise well settled that conspiracies under the Sherman Act are 
not dependent on any overt act other than the act of conspiring. Nash v. United 
States, 229 U. S. 378, 878. It is the “contract, combination . . . or con- 
spiracy in restraint of trade or commerce” which §1 of the Act strikes down, 


*» From opinion by Justice Holmes in Lawlor ¥. Lowe, 235 U. S. 522, at p. 534. 
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whether the concerted activity be wholly nascent or abortive on the one hand, 
or successful on the other. See United States v. Trenton Potteries Co., 273 U.S. 
392, 402. Cf. Retail Lumber Dealers’ Assn. v. State, 95 Miss. 337; 48 So. 1021. 
And the amount of interstate or foreign trade involved is not material (Montague 
€ Co. v. Lowry, 193 U. 8. 88), since §1 of the Act brands as illegal the charac- 
ter of the restraint not the amount of commerce affected. Steers v. United 
States, 192 Fed. 1, 5; Patterson v. United States, 222 Fed. 599, 618-619. 


The concurring opinion recognizes these authorities, but argues, in 
effect, that they do not fit here because of “failure to distinguish be- 
tween actions brought for conspiracy under the Sherman Act and 
actions for unfair methods of competition and unfair practices 
brought under the Federal Trade Commission Act.” Surely it is not 
intended to suggest that a greater degree of proof is required in a 
proceeding such as this, designed only to terminate a conspiracy, 
than is required under the criminal provisions of the Sherman Act? 
The courts apparently haven’t made such a distinction. 

In Ff. T. C. v. Beech-Nut Packing Co., 257 U.S. 441, 453, decided 
January 3, 1922, the Supreme Court said in part: 

The Sherman Act is not involved here except insofar as it shows a declaration 
of public policy to be considered in determining what are unfair methods of 
competition, which the Federal Trade Commission is empowered to condemn 
and suppress. 


In February 1944 the U. S. Circuit Court of Appeals for the 
Seventh Circuit in Hugene Dietzgen Co., et al., v. F. T. C., 142 F. (2d) 
321, stated in part: 

The Supreme Court has held that a method of price-fixing, subject to criminal 
prosecution, under the Sherman Act, is also prohibitable under the F. T. C. Act. 
(Citing authorities.) 

Our conclusion is that instead of its being a ground for denying jurisdiction 
of the F. T. C., the fact that the acts complained of, violate the criminal section 
of the Sherman Anti-Trust Act, affords a legitimate basis of action by the said 
Commission. 


The same principle was reiterated as recently as February 17, 
1947, by the U. S. Circuit Court of Appeals for the Sixth Circuit in 
Keasbey & Mattison Company, et al.,v. F. T. C., 159 F. (2d) 940: 


It is the combination or conspiracy in restraint of trade or commerce which 
the Act prohibits “whether the concerted activity be wholly nascent or abortive 
on the one hand or successful on the other.” Socony-Vacuwm Oil Oo. v. United 
States, supra. The fact that the projects charged and proved never came to 
fruition is not material, for it is the object of the Federal Trade Commission 
Act to reach in their incipiency combinations which could lead to undesirable 
trade restraints. Fashion Originators’ Guild v. Federal Trade Commission, 
supra, 466. 

On the authority of these cases the Commission should issue its 
order terminating the conspiracy disclosed by the facts outlined to 


this point. 
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Evidence of specific instances in which the conspiracy accomplished 
its objectives is not necessary to sustain an order. They tend only 
to strengthen the persuasive aspects of the case and attest to the 
diligence of the Commission’s investigating and prosecuting staffs in 
discovering such instances. But the concurring opinion has challenged 
the admissibility and competency of the evidence in the record of 
specific instances in which the conspiracy became effective. It is not 
clear to what extent this conception affected the dismissal of this case, 
but it raises considerations of far-reaching importance in conspiracy 
cases and-would represent a dangerous guide for future cases. For 
this reason I feel obliged to discuss the situation in some detail. 

Ernest D. Mendenhall, who is named as a respondent, is not a 
member of the association, but is a broker in San Francisco represent- 
ing several manufacturers located in other States. He had been selling 
on behalf of three of his principals directly to New Mission Market 
Groceteria which operated two large retail grocery stores in San 
Francisco. In February of 1940, Mendenhall refused to make further 
direct sales to New Mission, and the latter complained to the manu- 
facturers, who thereupon called upon Mendenhall for an explanation. 

In his letters of explanation to his principals, Mendenhall assigned 
several reasons for refusing to make further direct sales to New 
Mission, but importantly and consistently among them was the expla- 
nation that he was under pressure by the jobbers who were members 
of the association. He indicated that he had yielded to that pressure 
in order to retain the good will of the jobbers. 

In his testimony Mr. Mendenhall stated that there were many 
reasons why he discontinued selling directly to New Mission, but that 
his correspondence with his principals contained the most important 
reasons. He also testified that he had some discussion with some of 
the jobbers as to his policy in selling to retailers and that “if I did 
anything that was not considered proper by the wholesalers, or the 
jobbers, that it might reflect in the distribution of my products.” 
Throughout his testimony, Mendenhall denied that he had received 
any “threats” from jobbers, but it is clear that he considered that 
threats were implied in their criticism of his direct selling to New 
Mission and that he acted on that basis. 

On August 8, 1939, a western division representative of George A. 
Hormel Co. advised his national sales manager by letter that it was 
necessary to make an election between selling through the jobbers and 
selling directly to retailers in the northern California area, and stated 
that “we are asked to declare ourselves by the Grocery Distributors 
Association this week.” He also stated that “we have agreed to dis- 
continue the selling of individual retailers direct on consumer preducts 
unless they are classified as a chain with a central distributing ware- 
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house.” With his letter he enclosed a copy of respondent’s resolution. 

On April 7, 1939, Old English Co., Inc., San Jose, Calif., advised 
New Mission by letter that conditions arising in San Francisco and 
_ other cities forced it to discontinue selling Old English Dog Food to 
retailers, and stated that pressure had been brought to bear on it by 
jobbers. This situation relates only to intrastate commerce, but has 
evidentiary value here for its “bearing on the object of the conspiracy 
and on the method of carrying it out.” (@reater New York Live 
Poultry C. of C.v. U.S., 47 F. (2d) 156, 159.) 

It is absurd to suggest that the restraining effect of the conspiracy 
was limited to these isolated instances. They serve only to illustrate 
some of the methods pursued by the respondents in their efforts to 
accomplish the objectives of the conspiracy. And they relate only to 
situations in which manufacturers who had been selling directly to 
retailers discontinued doing so because of pressure. It would be only 
by rare chance that instances could be discovered in which manufactur- 
ers who had not sold directly to retailers intended to do so but were 
restrained from adopting that policy by the resolution and activities 
of the respondents. But this was one of the stated purposes of the 
resolution and is one of its logical consequences. Considerable weight 
must be given to the intended and probable effects of respondents’ 
activities in preventing the spread of the direct-selling practice to 
manufacturers who had not previously followed it even though con- 
crete instances of such effects are not reasonably susceptible to proof. 

Obviously, the full effect of the conspiracy cannot be measured. In 
U.S. v. Masonite Corporation, 316 U.S. 265, 281, the Supreme Court 
said that the power of Masonite to fix the price of the product involved 
constituted a powerful inducement to abandon competition, and that: 

The extent to which that inducement in a given case will have or has had the 
desired effect is difficult, if not impossible, of measurement. The forces which 
that influence puts to work are subtle and incalculable. 

And so in the present case, the forces which the influence of respond- 
ents’ conspiracy “puts to work are subtle and incalculable” and the 
full effect of the conspiracy “is difficult, if not impossible, of 
measurement.” 

It is contended that the Mendenhall evidence was offered as admis- 
sions of a coconspirator; that the record does not sustain the charge 
that Mendenhall was a conspirator; and accordingly that correspond- 
ence between him and his principals is not competent to prove that the 
respondents had brought pressure to bear upon Mendenhall or his 
principals. This contention relies on Buckeye Powder Company v. 
du Pont, 248 U.S. 55, 65. Objection is also made to the admission in 
evidence of correspondence relating to the Old English and Hormel 


1226 FEDERAL TRADE COMMISSION DECISIONS 


‘instances, urging that those companies are strangers to the proceeding 

and that any admissions made by them would not be binding upon the 
respondents, citing Greater New York Live Poultry C. of C.v. U.S., 
47 F, (2d) 156, 169. 

Mendenhall yielded to the pressure of the jobbers and cut off New 
Mission in order to retain their good will, and he thereby furthered 
the conspiracy. But the ends of justice would not be served and it 
would not aid in abating the conspiracy to issue an order to cease and 
desist against such a reluctant participant in the conspiracy. The 
Commission should, therefore, find that Mendenhall was a conspirator, 
but should not issue a cease and desist order against him. “The Com- 
mission has wide discretion in its choice of a remedy deemed adequate 
to cope with the unlawful practices in this area of trade and com- 
merce.” (Jacob Siegel Co. v. F. T. C., 327 U.S. 608.) 

In this case, however, it is unimportant even to find that Mendenhall 
was a conspirator, and for the purposes of further discussion he will be 
treated as a stranger to the conspiracy, as were Hormel and Old 
English. 

Even Buckeye Powder Company v. du Pont, supra, makes it clear 
that “statements by third persons of their reasons for refusing or 
ceasing to do business with the plaintiff” are admissible as evidence of 
their motives but not as evidence of the facts recited as furnishing the 
motives. The pertinent part of the other case cited against the validity 
of this evidence, Greater New York Live Poultry C. of C.v. U. S&., 
supra, relates to the testimony of witnesses as to reasons given by 
persons, who were not parties to the conspiracy, for their refusal to 
sell to recalcitrant marketmen. The court held that “Such statements 
of reasons, though hearsay, are admissible to prove the state of mind 
of the declarant if that be in issue.” 

Any impression that these authorities bar the admissibility of the 
testimony and correspondence concerning the Mendenhall, Old Eng- 
lish, and Hormel instances in the present case should be clarified by 
the opinion of the Supreme Court in Lawlor v. Loewe, 235 U.S. 522, 
536, which was cited with approval in both the Buckeye and Poultry 
cases. The court said: 

The reason given by customers for ceasing to deal with sellers of the Loewe 
hats, including letters from dealers to Loewe & Co., were admissible. [Italics 
supplied. ] 

The conspiracy having been fully established by independent and 
direct evidence, any proof tending to show the motive or state of 
mind of the manufacturers in discontinuing direct selling to retailers 
has significant evidentiary value. It is relevant and competent to show 
that the manufacturers discontinued such direct sales because they had 
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reason to believe that a contrary course would adversely affect their 
relations with the jobbers. The reasons which the manufacturers gave 
for ceasing to deal with the retailers, including their letters, are clearly 
admissible. 

In the present case, however, there is no necessity for limiting the 
admissibility of the Mendenhall evidence to the purpose indicated in 
the cited cases—that is, as evidence of his state of mind or motives. 
Mendenhall wrote the letters and testified as to his reasons for refusal 
to sell. Witnesses were not offered to testify as to what Mendenhall 
had told them, as in the Poultry case, but Mendenhall himself appeared 
as a witness. He was not repeating what someone else had told him 
were their reasons for refusal to sell—he was stating his own reasons. 
This is not hearsay. His testimony and letters relate to questions of 
fact—that he was under pressure from the jobbers and that he yielded 
to that pressure. Who could know better than Mendenhall of the 
pressure to which he was subjected and why he discontinued selling 
directly to the retailer involved? His letters and testimony as to that 
pressure and the reasons for the action which he took relate to facts 
within his own knowledge. They constitute direct evidence and were 
properly received regardless of whether he was a co-conspirator or a 
stranger tothe conspiracy. The facts disclosed by this evidence do not 
prove the conspiracy, which was fully proved by other direct evidence, 
but they undoubtedly show its effects. Insofar as Mendenhall re- 
peated either in testimony or correspondence what the jobbers said to 
him, he was giving hearsay evidence. But the jobbers who made the 
statements to him were conspirators, and hearsay evidence as to what 
they said is admissible as the statements of co-conspirators. (Hitch- 
man Coal & Coke Co., v. Mitchell, et al., 245 U.S. 229, 249, 250, and 
the authorities there cited; Delaney v. U.WS., 263 U.S. 586, 590.) 

The contentions in the concurring opinion with respect to the admis- 
sibility and competency of this evidence are extremely dangerous. 
Conspiracy cases are unusually difficult to prove, and become increas- 
ingly so as conspirators grow more sensitive to the requirements of 
the law and more adroit in devising schemes for avoiding detection. 
In this case the conspiracy was proved by direct evidence of a positive 
agreement and overt acts putting it into effect. Proof of specific 
instances of the effectiveness of this conspiracy is, therefore, unim- 
portant. In most cases, however, an agreement among conspirators 
cannot be affirmatively proved but must be inferred from many cireum- 
stances, including specific instances in which its objectives were accom- 
plished. In those cases evidence of such instances is frequently vital 
to the final decision and to the frustration of the conspiracy. If the 
view of the separate opinion in this case should prevail in other cases, 
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it would go far toward suppressing reasonable and necessary evidence 
and may tend to throttle the effectiveness of the Commission’s pro- 
cedure in antitrust cases. 

There appears to be an extreme meticulousness in appraising the 
admissibility of evidence which tends to support the allegations of the 
complaint. The Commission and the courts have recognized that there 
must be a broad liberality in the reception of evidence in proceedings 
before the Commission. This is an important conception ‘and one 
which should not be lightly circumscribed. The function of the Com- 
mission is not to win a lawsuit, but to determine impartially and in 
the public interest the merits of cases before it. For the proper per- 
formance of that function it should have ready access to all information 
which may reasonably and fairly afford a fuller understanding of the 
questions in issue. In 1924 the Court said j in John Bene & Sons, Inc., 
v. fT. C., 299 Fed. 468, 471: 

We are of opinion that evidence or testimony, even though legally incompetent, 
if of the kind that usually affects fair-minded men in the conduct of their daily 
and more important affairs, should be received and considered; but it should 
be fairly done. 

This principle was applied by the Court in Phelps Dodge Refining 
Corporation, et al., vs. F. T. C., 1389 F. (2d) 398, 397, decided in 19438, 
in which the Bene case was cited to support the statement: 

It is true that Gunther’s memorandum is hearsay; but it is persuasive hearsay, 
and the Commission is not bound to follow the strict rules of evidence which 
prevail in courts of law. 

In Samuel H. Moss, Inc., v. F. T. C., 148 F. (2d) 378, decided in 
1945, the court took occasian to point out “the absence of any advan- 
tage in depriving either the Commission or ourselves of all evidence 
which can conceivably throw any light upon the controversy.” 

Objection has also been made to the procedure followed by the Com- 
mission with respect to the Safeway respondents. There seems to be 
much preoccupation with the thought that the corpse of a dead cor- 
poration was “dragged through four years of litigation,” that innocent 
“bystanders were caught in the afterdraft of this litigation,” and that 
a “new tacked on defendant” waive its “right to a trial rather than 
submit to a dreary and costly rehash of testimony.” The procedure 
here is compared with that in Jarndyce and Jarndyce as reported by 
Dickens. I must concede that I do not grasp the significance of that 
authority in considering this case. But it is distressing to think that 
the Commission may have engaged in such a “macabre affair” as ee 
described in the concurring opinion. 

The complaint originally named Safeway Stores, Inc., a California 
corporation, as one of the respondents, based undoubtedly upon in- 
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formation then in the files of the Commission. Answer was filed on 
behalf of that respondent by four of its former directors who were 
qualified under the laws of the State of California to represent the 
dissolved corporation. Evidence was received in the case, and there- 
after the complaint was amended to conform with the proof. In 
amending the complaint, the Commission carefully avoided judging 
the merits of the controversy, but simply expanded the complaint to 
include not only the original parties, but also the legal representatives 
of the dissolved corporation and the parent corporation which took 
over its assets and operations. The material allegations remained the 
same. By pleading thus broadly, the Commission was assured of 
having before it all parties who may have been involved in the alleged. 
conspiracy when the case came before it for final determination on 
the merits. The same counsel who answered for Safeway originally 
also answered for all of the Safeway respondents under the amended 
complaint. They represented the Safeway interests zealously through- 
out the trial and at every stage of the proceedings. By agreeing that 
the evidence received under the original complaint may be applied 
to the amended complaint, the parent Safeway corporation, “the new 
tacked on defendant,” did not waive either a trial or “its right to a 
trial.” It tried the case throughout with thoroughness and vigor. For 
the full and orderly presentation of evidence on the issues, it was 
proper for the corporation which actively participated in the concep- 
tion and implementation of the conspiracy, and its legal representa-- 
tives, to be named in the complaint. 

Safeway Stores, Inc., a California corporation, operated the Safe- 
way business in California prior to January 1943, and it was the cor- 
poration represented in the councils of the association when the events 
involved in this matter occurred. Its employee, Mr. Kenneth Hess, 
was one of the most active participants in initiating, developing, and 
furthering the conspiracy. That corporation was a wholly owned 
subsidiary of Safeway Stores, Inc., a Maryland corporation. On or 
about December 31, 1942, Safeway Stores, Inc., a California corpora- 
tion, transferred its assets to respondent Safeway Stores, Inc., a Mary- 
land corporation. Thereafter the Maryland corporation carried on 
the Safeway business in California and became a member of respond- 
ent association. On or about January 16, 1943, the California cor- 
poration was dissolved. The record is not clear on the extent to which 
the dissolved California corporation and the parent Maryland cor- 
poration had common officers and directors, but there is some indica- 
tion that they had the same president and at least one other officer and 
one director in common. 

Since the California corporation has been dissolved, an order cannot 
issue against it. The Maryland corporation, however, succeeded to. 
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the business of its wholly owned subsidiary. It made no significant 
change in management personnel or in business policy and it became 
and is now a member of respondent association. The artificial person 
which intervened between it and the events which constituted the con- 
spiracy was destroyed, but the continuity of operations and policies 
was not interrupted. 

The Maryland corporation used the California corporation as a 
vehicle or instrument with which to carry on its business in California. 
The dissolution of the California corporation was for the convenience 
of the Maryland corporation and had nothing to do with the situation 
to which this proceeding relates. The Maryland corporation had the 
ultimate authority over the operations of the California corporation, 
whether affirmatively exercised or not, and it must assume the ultimate 
responsibility for the things done by that corporation. By becoming 
a member of respondent association and participating in its affairs, 
the Maryland corporation, in effect continued and ratified the prior 
participation of its dissolved subsidiary, and insofar as the conspiracy 
has been a continuing force, the Maryland corporation has been a party 
to it. (United Mine Workers of America v. Coronado Coal Co., 258 
Fed. 829, 8837; Phelps Dodge Refining Corp., et al.,v. F. T. C., 139 F. 
(2d) 393; U.S. v. Masonite Corp., 316. U. S. 265, 275.) 

This is not a proceeding in which criminal penalties are sought. 
Its sole purpose is to abate a conspiracy and to prevent its recurrence. 
Equal justice requires that the Safeway respondent should be under 
the same restraints as the other members of the association. I have 
consistently urged that an order should issue terminating this con- 
spiracy and that it should include the Maryland Safeway corporation. 

Questions have been raised as to the present public interest in issu- 
ing an order to cease and desist on the basis of facts which occurred 
in 1937, 19388, and 1939, and there has been an expression of dismay 
“at the task of properly evaluating and condemning some of the phases 
of this litigation in its course through the machinery of Govern- 
ment.” Some of the delays which occurred before the issuance of the 
complaint on June 8, 1944, and since that time were due to limitations 
of personnel and demands on our facilities because of the war; some 
were due to other unavoidable causes; and some undoubtedly should 
have been avoided. This is not the place to appraise the “machinery 
of Government” or to justify the various procedures of this Commis- 
sion. Those procedures are designed to protect the public interest 
and to afford due process to parties respondent. They are not perfect, 
they involve many delays, and they probably could be improved. 
Commissioners who grow impatient with those procedures have an 
opportunity to serve the cause of good government by making timely 
proposals to the Commission for their improvement. They should, 
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of course, be scrupulous to avoid personal responsibility for needless 
delays. But it is not my purpose to explore the causes for the delays 
which occurred in this case, or to assess responsibility for them. Iam 
concerned here only with the question of whether or not there is a 
continuing public interest in the termination of this conspiracy. 
I have expressed my views in other matters that the disappearance of 
public interest in a proceeding will warrant its dismissal. (Docket 
No. 4468, Jeddo-Highland Coal Co., et al.)* In the present matter, 
however, there is a continuing public interest. 

No affirmative action by respondent association or its members in 
connection with the conspiracy is disclosed by the record subsequent 
to 1939 or early 1940, but there is nothing to indicate that its purposes 
have changed or that its members have altered their views. The 
investigation of this matter was started shortly after the proved acts 
occurred. It is unlikely that respondents would pursue their activi- 
ties while an investigation was in progress or while the complaint was 
pending. It is highly improbable, therefore, that evidence of more 
recent activities could have been discovered if an investigation had 
been made for that purpose. I have no doubt that the preliminary 
investigation and the formal proceedings in this matter caused re- 
spondents largely if not wholly to suspend affirmative activities de- 
signed to make their conspiracy more effective. I am convinced that 
through its proceeding the Commission reached this conspiracy in its 
incipiency and lessened the undesirable trade restraints which there is 
every reason to believe would have developed and spread during the 
intervening period. Even now, however, no assurance is in sight that 
respondents, if they could shake the Commission’s hand from their 
shoulders, would not continue their former course. (Sears, Roebuck 
& Co.v. F. T. C., 258 Fed. 307.) The conspiracy, with all of its pur- 
poses and power, still represents the official position of the association. 
It has not been renounced or modified. We must assume that it has 
a continuing force and that because of it manufacturers are still under 
restraint with respect to selling directly to retailers in San Francisco 
and surrounding area, and that upon the dismissal of this proceeding 
more affirmative measures may be resumed. The public interest re- 
quires that the conspiracy be denounced and formally terminated. 

This dismissal may stand unchallenged because there is no advo- 
cate to test its legal soundness in the courts. But let those who would 
follow the course which it marks be warned that the concurring 
opinion does not represent the views of the majority of this Commis- 
sion. While a majority is for dismissing this case, it is clear that the 


30 See 43 F. T. C. 684. 
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majority does not subscribe to the reasons or reasoning upon which 
the concurring opinion is based. 

Before Ur. John W. Norwood, trial examiner. 

Mr. Everett F. Haycraft and Mr. Lewis F. Depro for the 
Commission. 

Sullivan, Roche, Johnson & Farraher, of San Francisco, Calif., for 
Grocery Distributors Ass’n of Northern California, its officers and 
directors, and V. Traverso Co. 

Orrick, Dahlquist, Nef’, Brown & Herrington, of San Francisco, 
Calif., and Hanson, Lovett & Dale, of Washington, D. C., for Safeway 
Stores, Inc., its officers, agents and employees. 

Mr. Clarence A. Shuey, of San Francisco, Calif., for Ernest D. 
Mendenhall. 


Prerer Gatasso AND Herman Dantrext, Dorne Business as Goop 
Vauue Barcarn Housz. Complaint, August 23, 1943. Order, April 
5, 1948. (Docket 5034.) 

Charge: Advertising falsely or misleadingly as to condition, value, 
composition, source or origin, and quality of products and used, 
second-hand or old as new, and neglecting, unfairly or deceptively, to 
make material disclosure with respect thereto and as to composition of 
products, in violation of the Federal Trade Commission Act; and 
misbranding or mislabeling as to composition and source or origin of 
product, and neglecting, unfairly, or deceptively to make material 
disclosure with respect thereto, in violation of the Wool Products 
Labeling Act of 1939; in connection with the buying of new and old, 
worn and previously used articles of clothing, including dresses, over- 
coats, men’s and boys’ suits, hats and shoes, and thereafter selling said 
merchandise by mail order directly to the purchasing public and to 
purchasers thereof for resale to the purchasing public. 

Record closed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
a motion filed by counsel supporting the complaint that the proceeding 
be closed without prejudice and upon the answer filed by counsel for 
respondents consenting to the motion, and it appearing that the busi- 
ness in which respondents were formerly engaged and which formed 
the subject matter of the proceeding has long been discontinued, and 
the Commission being of the view that in the circumstances the public 
interest does not require further corrective action in the matter at the 
present time: 

It is ordered, That the motion be granted and that this proceeding be, 
and it hereby is, closed without prejudice to the right of the Commis- 
sion to reopen it and take such further action therein in the future as 
may be warranted by the then existing circumstances. 
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Before Mr. John H. Hornor, trial examiner. 
Mr. John M. Russell for the Commission. 
Mr. Henry H. Diener, of New York City, for respondents. 


Monrre Warerrroor Guvr Co. Complaint, February 5, 1940. 
Order, April 15, 1948. (Docket 4013.) 

Charge: Advertising falsely or misleadingly, misbranding or mis- 
labeling, and assuming or using misleading trade or corporate name 
as to qualities, properties or results of product; in connection with the 
manufacturer and sale of a glue product known as Monite Waterproof 
Glue. 

Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint, respondent’s answer thereto, testimony and other evidence 
introduced before a trial examiner of the Commission, the trial exam- 
iner’s report and recommendation, briefs in support of and in opposi- 
tion to the complaint, and oral argument; and 

It appearing to the Commission that while respondent’s product 
“Monite Waterproof Glue” is not “waterproof,” ‘weatherproof,” or 
“impervious to water,” in the absolute sense of those terms, the record 
does not show that said product does not possess qualities necessary to - 
enable it to withstand the effects of water under reasonable and normal 
conditions of its use and for the normal life of the article to which it is 
applied; and 

It appearing further that respondent’s product is sold exclusively to 
manufacturers of plywood, furniture, millwork, and other industrial 
users for use in their own manufacturing operations, and that there 
is no evidence from which it may be concluded that such users are 
likely to be deceived by the advertising representations complained of 
or by the use of the term “Waterproof” in respondent’s corporate 
name; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action at this time: 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to institute 
a new proceeding against the respondent or to take such further or 
other action in the future as may be warranted by the then existing 
circumstances. 

Before Mr. L. C. Russell, Mr. Miles J. Furnas, and Mr. John W. 
Addison, trial examiners. 

Mr. Clark Nichols, Mr. 8. F. Rose, Mr. Edward L. Smith, and 
Mr. George M. Martin for the Commission. 

Leonard, Street & Deinard, of Minneapolis, Minn., for respondent. 
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Hottywoop Aruueric Co. Complaint, August 28, 1945. Order, 
June 21, 1948. (Docket 5373.) 

Charge Advertising falsely or misleadingly, misbranding or mis- 
labeling and misrepresenting directly or orally by self or representa- 
tives as to being an officially selected and designated “Future Farmers 
of America” dealer, authorized to manufacture, produce and sell to 
student members of F. F. A. goods and products, and as to said goods’ 
and products’ approval, indorsement, sponsorship and authorization 
by the F. F. A. as official equipment thereof; in connection with the 
sale of all kinds of athletic and sporting goods and in connection with 
the manufacture and sale of banners, pennants, flags, emblems, in- 
signia, hats, caps, sweaters, sweater lettering, and similar articles 
particularly desired and customarily used by students of schools, 
colleges, and universities. 

Record closed without prejudice by the following order: 

This matter came on to be heard in regular course upon motion of 
April 14, 1948, by counsel supporting the complaint, to close the case 
without prejudice, to which no answer has been filed by respondent. 

The complaint herein charged the respondent with unfair and 
deceptive acts and practices in commerce in the sale and distribution 
of athletic and sporting goods, including banners, pennants, flags, 
emblems, insignia, hats, caps, sweaters, sweater lettering, and similar 
articles, through the unauthorized use in advertising said articles 
and the unauthorized use thereon of the officially adopted name, in- 
itials, insignia, or emblem of a nonprofit organization known as Future 
Farmers of America. 

It appears to the Commission that the advertising representations 
made by respondent were discontinued late in 1941 and have not been 
resumed, that no merchandise bearing the F. F. A. emblem has been 
sold by respondent since 1942, and that no complaints have ever been 
made by purchasers of said merchandise. The Commission is of the 
opinion that the public interest does not require further corrective 
action in this matter at this time. 

It is therefore ordered, That this case be and it hereby is closed with- 
out prejudice to the right of the Commission to reopen it or to take 
such further action at any time in the future as may be warranted by 
the then existing circumstances. 

Mr. William L. Pencke for the Commission. 


Mr. Fulton Brylawski, of Washington, D. C., and Mr. Leo Shapiro, 
of Los Angeles, Calif., for respondent. © 
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JosrpH Banororr & Sons Co., Eppysronn Manuracrurine Co., AND 
JosrrH Bancrorr & Sons Co., or Pennsytvania. Complaint, October 
14,1941. Order, June 23, 1948. (Docket 4616.) 

Charge: Misbranding or mislabeling as to qualities, properties, or 
results by stamping the words “Guaranteed Sun Fast, Tub Fast, and 
Preshrunk” on textiles, or tags or labels attached thereto; in connec- 
tion with the manufacturing, bleaching dyeing, printing, finishing, 
and sale of cotton, silk and rayon textiles. 

Record closed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon respond- 
ents’ motion to close this proceeding without prejudice, and the an- 
swer to such motion, filed by counsel supporting the complaint; and 

It appearing to the Commission that the practices complained of 
were discontinued in 1942 and that there is little likelihood that such 
practices will ever be resumed ; and 

The Commission being of the opinion that in the circumstances the 
public interest does not require further corrective action at this time: 

It is ordered, That the case growing out of the complaint herein 
be, and it hereby is, closed without prejudice to the right of the Com- 
mission, at any time in the future, to reinstate the proceeding and 
take such further action therein as may be warranted by the then 
existing circumstances. 

Mr. William L. Pencke for the Commission. 

Synnestvedt & Lechner, of Philadelphia, Pa., and Mr. Nelson B. 
Gaskill, of Washington, D. C., for respondents. 
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STIPULATIONS * 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST, AS 
AMENDED? 


; 3561.3 Herb Tea—Qualities, Properties or Results, Ailments and Scien- 
tific or Relevant Facts.—Stipulation No. 3561 has been amended 
so that it now reads: 


Wladyslaw Ochrymowicz and Theodosia Wandycz Ochrymowicz, 
individuals trading as Vanola Herb Tea Co. engaged in the sale and 
distribution in interstate commerce of a medicinal preparation desig- 
nated “Vanola Laxative Herb Tea,” in competition with other individ- 
uals and with corporations, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Wladyslaw Ochrymowicz and Theodosia Wandycz Ochrymowicz, 
and each of them, agreed that, in connection with the sale and distribu- 
tion in commerce as defined by said act or the advertising by the means 
and in the manner above set forth of the preparation designated 
“Vanola Laxative Herb Tea” or any other preparation composed of 
substantially the same ingredients or possessing substantially the same 
properties, whether sold under such name or any other name or names, 
they will forthwith cease and desist from: 

(a) Representing, directly or inferentially, that said preparation is 
an adequate treatment or effective remedy for stomach disorders, head- 


1Wor false and misleading advertising stipulations, as amended, originally effected 
through the Commission’s radio and periodical division, see p. 1267 et seq. 

For stipulations accepted by the Commission during the period covered by this volume and 
effected through the Commission’s Division (more recently Bureau) of Stipulations, which 
‘was set up incident to the Commission’s reorganization plan and program as set forth in 
the footnote on p. 1293, see stipulations beginning with No. 7507, as published on pp. 1293 
tto 1354. 

The digests published herewith cover those accepted by the Commission during the 
yeriod covered by this volume, namely, July 1, 1947, to June 30, 1948, inclusive. Digests 
of previous stipulations of this character accepted by the Commission may be found in 
wols. 10 to 43 of the Commission’s decisions. 

Rescissions.—S. 2827, Woods Manufacturing Co., Ltd., 30 F. T. C. 1541, and S. 3811, The 
‘Othine Corp., 38 F. T. C. 768, and, as amended, 42 F. T. C. 497, were rescinded by the Com- 
mmission on June 15, 1948, and August 8, 1947, respectively. 

2 In. the interest of brevity there are omitted from the published digests of the published 
-stipulations agreements under which the stipulating respondent or respondents, as the case 
may be, agree that, should such stipulating respondent or respondents ever resume or 
4ndulge in any of the practices, methods, or acts in question, or in event of issuance by 
‘Commission of complaint and institution of formal proceedings against respondent, as in the 
stipulation provided, such stipulation and agreement, if relevant, may be received in such 
proceedings as evidence of the prior use by the respondent or respondents of the methods, 
acts, or practices herein referred to. 


2 Amendment. See 35 F. T. C. 873. 
1237 


1238 FEDERAL TRADE COMMISSION DECISIONS 


aches, dizziness, or digestive disturbances; or that it has any thera- 
peutic value except as a temporary laxative for the relief of constipa- 
tion. 

(6) The use of statements to the effect that the condition known as 
sour stomach is caused by temporary constipation or that said prepara- 
tion is of any value in the treatment of sour stomach ; 

(c) Representing, directly or by implication, that said preparation 
can be relied upon to make the individual healthier or that it has any 
effect in inducing sound sleep; 

(d) The use of statements that import or imply that past genera- 
tions lived longer or were healthier than the present generation. (1- 
17301, May 6, 1948.) 

3656.4 Medicinal Preparations—Unique, New, Comparative Treatments, 
Scientific or Relevant Facts, Safety, Ete—Stipulation No. 3656 has been 
amended so that it now reads: 

Western Medical Corp., a corporation, engaged in the mail-order 
sale and distribution, in interstate commerce of medicinal prepara- 
tions offered as treatments for convulsive seizures commonly known as 
epilepsy. It has in its employ a Dr. Harry L. James who, together 
with two assisting physicians, after professional consideration of 
the answers supplied in a case history questionnaire filled out by the 
prospective patient, prescribes an individual treatment, this being 
followed by periodic reports from the patient as the case develops, in 
the light of which changes in prescriptions and dosages frequently are 
made. Said corporation, causing its preparations, when thus sold, to 
be shipped in interstate commerce, in competition with other corpora- 
tions and with individuals, and concerns likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Western Medical Corp., in connection with the offering for sale, 
sale and distribution of its medicinal preparations in commerce as de- 
fined by the Federal Trade Commission Act, or the advertising thereof 
by means or in the manner set forth in the stipulation, agreed it will 
forthwith cease and desist from representing, directly or inferentially : 

(a) That the method of treatment which it offers for epilepsy is 
“so different” or otherwise new or uncommon; that the methods fol- 
lowed in general are “old-fashioned” and not up to date; by assertion 
or implication, that the usual treatment is with “only one kind of 
medicine,” no attention being given by the physician to the patient’s 
general condition; or that the prospective purchaser has “very likely” 
been using a medicine that does no more than hold down attacks; 


*Amendment. See 36 F. T. C. 1059. 
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(6) That its method of treatment will “do something more” than 
simply hold down the attacks of epilepsy, in any manner importing, 
implying or conveying the impression that it may be expected to reach 
and treat the underlying causes thereof ; 

(c) By statement, implication, or otherwise, that the causes of epl- 
lepsy are usually known to the respondent’s physicians; that in gen- 
eral, such causes are inherited bodily weaknesses from ancestral dis- 
orders or diseases, injury, fright, overstudy, or a permanent weakening 
of the system by afllications such as spinal meningitis, typhoid, influ- 
enza, and pneumonia, or by connotation, passing reference or cursory 
mention, that the proportion of unknown causes is but incidental or of 
minor importance; 

(d) That deficient blood circulation is or has been found by med- 
ical science to be a contributing cause of epilepsy seizures hard or 
slight; or that the medicines used by it are competent. treatments or 
effective remedies for deficient blood circulation or consequently, for 
a cause of epilepsy ; 

(e) That intestinal putrefaction contributes or may contribute to 
epilepsy seizures, leads to various disturbances in the system, or is the 
source of disorders having an important bearing upon the general 
health; or by any means of presentation, that the laxative medicines 
prescribed will have significant effect on either the direct or the con- 
tributing causes of epilepsy ; 

(7) Directly or by implication, that stimulation of “certain glands” 
in the body has or may have remedial effect on the cause or contribut- 
ing causes of epilepsy attacks; or that the medicines used in its treat- 
ment do stimulate the internal secretion glands or thereby treat the 
cause of epilepsy ; 

(g) That improvement of the general physical condition has or 
may have any ascertainable effect on epilepsy seizures or their causes ; 
that the normal functioning of the general systemic condition has an 
“important bearing” in the warding off or correction of epilepsy ; 
or that its medicines constitute competent treatments for the general 
physical condition or to normalize the systemic functioning of the 
body ; 

(h) That from written answers to questionnaires, it does or can 
obtain substantially “complete” information for the adequate and 
effective treatment of a case of epilepsy; or that its mail order treat- 
ment is “perhaps even better” than would be a treatment following 
personal interviews with its physicians. 

Western Medical Corp. also agreed to cease and desist from 

(¢) Disseminating any advertisement or trade literature pertaining 
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to its mail order treatments where the preparations used in such medi- 
cation contain: 

(1) Thyroid extract, which fails clearly to reveal that said ingredi- 
ent is a powerful and dangerous drug which attacks, oxidizes or burns 
bodily tissues, is apt to be and frequently is harmful to the health of 
the user, and that the preparation including such drug may be safely 
taken only on prescription after an examination by a competent 
physician ; 

(2) A bromide, which fails clearly to reveal that the preparation of 
which it is a part should not be used in excess of the dosage recom- 
mended, that such excessive use may be dangerous, causing skin erup- 
tions, mental derangement, and should not be taken by or administered 
to children ; 

(8) Zinc phosphide, which fails clearly to reveal that said ingredient. 
may produce phosphorus poisoning, to which the liver and lower jaw 
are especially susceptible ; 

(4) Phenobarbital, which fails clearly to reveal that said ingredient: 
may be habit-forming ; 

Provided, however, That if directions for use of each of said prep- 
arations, whether appearing on its label, in the labeling, or in both 
label and labeling, contain adequate and specific warnings of its poten- 
tial danger to health as aforesaid, said advertisement need contain 
only the cautionary statement: Caution: Use Only as Directed. 
(1-15284, April 23, 1948.) 

3817.° Mineral Waters—Qualities, Properties, or Results.—Stipulation 
No. 3817 has been amended so that it now reads: 

K. A. Stevens, an individual, engaged in the sale and distribution 
in interstate commerce, of mineral waters designated as “Stevens” 
Mineral Water,” “Stevens’ Concentrated Mineral Water” and “Stevens’ 
50-50 Water,” in competition with individuals, firms, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

E. A. Stevens, in connection with the sale and distribution in com- 
merce, or the advertising by the means and in the manner above set 
forth, of the preparations designated “Stevens’ Mineral Water,” 
“Stevens’ Concentrated Mineral Water,” or “Stevens’ 50-50 Water,” 
or any other preparation composed of substantially the same ingredi- 
ents or possessing substantially the same properties, whether sold 
under such names or any other name or names, agreed that he will 
forthwith cease and desist from: 

(1) Representing, directly or inferentially, that said preparations 
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or any thereof constitute an effective treatment or relief for stomach 
trouble, acute or chronic nephritis, oedema, dyspnoea, anasarca, 
uremia, engorged condition of the liver or kidneys, rheumatism, gout, | 
uric acid, diathesis, gall stones, gall bladder trouble, jaundice, malarial 
effects, chronic gastric or intestinal derangements, anemia chlorosis, 
sluggish portal circulation, sallow complexion, sleeplessness, leg pains, 
nerve trouble, nervousness, kidney trouble, dropsical trouble, appen- 
dicitis, prostate trouble, splenic leukemia or run down condition; 

(2) Representing, directly or inferentially, that said preparations 
or any thereof constitute a cure for chronic constipation; constitute 
a treatment for constipation in excess of temporarily relieving such 
condition ; or that the physiological effects thereof are other than those 
of a saline laxative and a very weak antacid; 

The said E. A. Stevens further agreed not to publish any testimonials 
containing statements or assertions contrary to the terms of the fore- 
going agreement. (1-18209, May 12, 1948.) 

3840. Cosmetic Preparations and Beauty Culture Course—Scientific or 
Relevant Facts, Qualities, Properties or Results, Ete.—The Commission di- 
rected that Stipulation 3840 be amended so that it now reads: 

Richard Hudnut, engaged in the sale and distribution, in interstate 
commerce, of cosmetic preparations and, in connection with the sale 
of said preparations, has engaged in the sale and distribution in com- 
merce, as aforesaid, of a correspondence course of instruction in beauty 
culture designated as the “Du Barry Success Course” which includes 
a supply of cosmetics or toiletries for use in connection therewith; in 
competition with corporations, firms, and individuals likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Richard Hudnut, in connection with the sale and distribution in 
commerce as defined by the Federal Trade Commission Act, or the 
advertising by the means and in the manner above set forth, of its 
cosmetic preparations and correspondence course of instruction in 
beauty culture heretofore designated as “Du Barry Success Course,” 
agreed that it will forthwith cease and desist from representing 
directly or inferentially : 

_ (1) That a reduction in weight can be depended upon to relieve or 
correct high-blood pressure, arthritis, or chronic fatigue; 

(2) That a program of posture and exercise can be depended upon 
to correct crooked spines or bodily deformities ; 

(3) That assuming the position described as the “beauty angle 


*Amendment. See 38 F. T. C. 788. 


1242 FEDERAL TRADE COMMISSION DECISIONS 


position” or any other position of the body will brighten the brain 
or increase the intelligence quotient ; ’ 

(4) That the regime of diet and exercise recommended in said 
course of instruction is of value in the treatment of arthritis or 
asthma; 

(5) That the diet recommended in said course of instruction will 
cleanse the bloodstream or put the whole system in condition; or that 
the use of lemon juice corrects anemia ; 

(6) That the regime recommended for skin eruptions and pimples in 
said course of instruction constitutes a competent treatment for pim- 
ples generally, or is effective in correcting all types of skin eruptions 
or all conditions made manifest by the appearance of pimples; 

(7) That overweight is 100 percent traceable to overeating; that 
80 percent of all disease originates in bad posture; or that women gen- 
erally, over 35 years of age or of any age, accumulate 20 pounds or 
any other quantity of mucous or body poisons; 

(8) That. the “7-Day Special Elimination (Cleansing) Diet” pro- 
vides the calories required by a person engaged in strenuous physical 
labor; 

(9) That a lack or deficiency of calcium in the diet usually causes” 
brittle or ragged nails; 

(10) That vitamins A and D can be depended upon to increase gen- 
eral resistance to infection of the nose or throat; that vitamin A can 
be depended upon to maintain the health and luster of tooth enamel 
or keeps the skin from becoming dry and scaly; that vitamin B can 
be depended upon to improve the muscular tone or to nourish nerve 
or brain tissue; that vitamin C can be depended upon to maintain the 
health of teeth, prevent pyorrhea, prevent gums from bleeding or 
receding, or prevent fatigue or general weakness; that vitamin D pre- 
vents teeth from decaying or can be depended upon to aid the nervous 
system ; or that vitamin G can be depended upon to prevent dermatitis 
or assist In preventing lesions of the skin; 

(11) That the ordinary articles of diet that form an acid ash are 
poisonous or toxic; 

(12) That the consumption of articles of diet that form an alkaline 
ash can be depended upon to increase energy, vitality, beauty, or well- 
being, or to result in absence of stomach distress ; 

(13) That individual or special instruction is given to purchasers 
of such course, unless such individual or special instruction is actually 
given ; 

(14) That the “Special Elimination Diet” or any other diet will 
free the body of all accumulated poisons or toxins. 

Said corporation also agrees that it will cease and desist from: 

(15) Representing, by the use of the statement “Six Weeks from 
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Tonight” in connection with an illustration, or depiction, that the 
slenderness or other characteristic indicated by such depiction has 
been achieved within a time period of 6 weeks when, in fact, the 
characteristic indicated was not achieved in the time indicated; or 
otherwise from representing that the time in which application to 
such course of instruction will effectuate any indicated result is dese 
than is actually the fact; 

The said Richard en further agreed not to publish or dissem- 
inate any testimonials containing statements or assertions contrary to 
the terms of the foregoing agreement. (1-17310, Apr. 22, 1948.) 

4001.” Vitamin, Mineral, and Health-Food Products—Scientific or Rel- 
evant Facts and Qualities, Properties, or Results—The Commission di- 
rected that Stipulation No. 4001 be amended so that it now reads: 

Modern Products, Inc., of America, a Delaware corporation with 
place of business at Milwaukee, Wis., engaged in the sale and distribu- 
tion of vitamin, mineral, and so-called health-food products in inter- 
state commerce in competition with corporations, firms, and individ- 
uals likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition. 

Modern Products, Inc., of America, in connection with the sale and 
distribution of its oavenias in commerce as defined by the Federal 
Trade Commission Act, or the advertising thereof by the means or in 
the manner above set forth, agreed that it will forthwith cease and 
desist from representing directly or inferentially : 

(a) That when nyctalopia, or night-blindness, occurrs it is an in- 
dication of vitamin A depletion, unless in direct connection therewith 
it be clearly specified that such affliction is also caused by other condi- 
tions; by statement or connotation, that Ivita is an adequate treatment 
for night-blindness other than that caused by vitamin A deficiency ; or 
that its intake will prevent or build resistance to colds, influenza, or 
other infections; 

(6) That pantothenic acid, calcium pantothenate, or any other fac- 
tor of the vitamin B complex is an “antigray hair factor,” or by other 
statement or implication, that an intake of such substance would have 
favorable effect on the grayness of hair, would restore the natural color 
of gray hair, or bring a return of natural hair color—in from 3 to 6 
months or in any other time; that such method has proven successful or 
given positive results in 88 percent or any other proportion of cases 
tested; or that the products Capatabs or B-family tablets would be of 
value to combat or alter the graying of hair in human beings: 

(c) That Santay Tooth Powder exerts a hardening action on the 
gums, is most helpful in cases of soft and bleeding gums, is decidedly 
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beneficial as an aid in maintaining a firm condition of the gums; or by 
statements of like import, that it would have any favorable effect 
on soft or bleeding gums; 

(d) That the product denominated B-family tablets, or vitamin B 
complex tablets, would be beneficially effective in cases of intestinal 
disorders; that said compound contains no synthetic vitamins; and 
from reference to clinical studies in any way which may import or 
imply that said product, as used, would be an adequate treatment for 
any type of intestinal disorder; 

(e) That by far the vast majority of conditions of anemia are due 
to insufficient iron in the diet; that dietary or nutritional anemia is by 
far the most prevalent; that anemia is very frequently due to the 
form and quantity of iron in the diet—of adults; by implication or 
otherwise, that lack of pep, listlessness, or pallor can usually be cor- 
rected by the administration of Adiron; that said preparation Adiron 
is especially helpful—or even beneficial—in the most prevalent cases of 
anemia, or is distinctly helpful, or of any value whatsoever, in cases of 
pernicious anemia; that it will endow the user with more strength or 
energy; or that 90 milligrams of iron, or other exaggerated amounts 
thereof, are required each day to fill the blood cells with hemoglobin; 

(f) That the Aydee tablets, or the vitamins A and D therein, will 
help maintain the body reserves which resist colds, influenza, or other 
infections; will build up stamina to resist said conditions; or by like 
presentations, that the adding of such vitamins to the diet of a normal 
person would serve to prevent any of these ailments. (1-17415, Mar. 
19, 1948.) 

4051. Concrete and Masonry Additive—“Waterproofing,” “Frostproof- 
ing,” Qualities, Properties or Results, Comparative Merits, Ete——Stipula- 
tion No. 4051 has been amended so that it now reads: 

The Metalcrete Corp., an Ohio corporation with place of business 
at Cleveland, Ohio, engaged in the sale and distribution of various 
commodities including products for use as additives to or as applica- 
tions on concrete or masonry construction designated as “Metalcrete 
Metallic Waterproofing,” “Metalcrete Metallic Hardener,” “Liquid 
Metalcrete,” and “Integral Liquid Metalcrete” and a roofing compound 
designated as “Graphilatum Liquid Roof Cement,” in interstate com- 
merce, in competition with corporations, firms, and individuals likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 


Metalcrete Corp., in connection with the sale and distribution in 
commerce as defined by the Federal Trade Commission Act, of the 
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products designated “Metalcrete Metallic Waterproofing,” “Metalcrete 
Metallic Hardener,” “Liquid Metalcrete,” “Integral Liquid Metal- 
crete,” and “Graphilatum Liquid Roof Cement,” or any other 
products of substantially the same composition or possessing substan- 
tially the same properties, agreed that it will forthwith cease and de- 
sist from: 

(1) The use of the words “waterproof,” “waterproofing,” or other 
word or words of like meaning as designations for, as descriptive of, 
or with reference to any of said products which is not effective as a 
waterproofing agent under all conditions of use: Provided, however, 
that if such product actually is an efficacious waterproofer under cer- 
tain conditions, then in that case such words or expressions, whenever 
used, shall be immediately accompanied in equally conspicuous type 
by words or statements definitely and truthfully disclosing the par- 
ticular condition under which the product is effective as a water- 
proofing agent; 

(2) The use of the words “prevents freezing” or other words or 
expressions of like meaning as descriptive of or with reference to a 
product which, when used as an additive to concrete, cannot be de- 
pended upon to protect such concrete from freezing or render same 
frostproof under any and all ranges of temperature and conditions of 
use: Provided, however, That if such product actually is effective in 
preventing freezing under certain conditions, then in that case such 
words or expressions, whenever used, shall be immediately accompanied 
in equally conspicuous type by words or statements definitely and 
truthfully disclosing the particular condition under which such prod- 
uct will be effective in rendering concrete immune to freezing; 

(3) The use of any statement or representation which tends or may 
tend to convey the belief or impression that said products or any 
thereof are permanent, or that any water repellent or other qualities 
of said products are permanent; 

(4) Representing that “Metalcrete Metallic Hardener” or a like 
product is wearproof or dustproof; that it is the only product of its 
kind that is scientifically made; or that it will form a perfect chemical 
union with concrete; 

(5) The use of any statement, depiction or other representation 
which connotes that “Liquid Metalcrete” or a like product transposes 
the aggregates in concrete into a homogeneous solid, re-forms concrete, 
forms a new chemical combination, recrystallizes concrete into a fine 
grained or dense nonporous mineral substance, or causes concrete to 
be as hard as flint or to wear like steel; 

(6) Representing that the use of épiguid Metalcrete” or a like prod- 
uct will cause concrete floors to be dustless, acidproof, oilproof or damp- 
proof, or immune to dust, flake, crack, or chipping; 
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(7) The use of the term “Integral Liquid Metalerete” or any other 
word or words representing that the product now so described is a 
metal product: Provided, That if said product is clearly designated as 
a liquid concrete hardener, it is not intended by this inhibition to pro- 
hibit the use or application of the corporate name “Metalcrete” to iden- 
tify rather than to describe said product, or any of the Metalcrete 
Corp.’s line of products. 

(8) Representing, directly or inferentially, that the use of the prod- 
uct heretofore designated as “Integral Liquid Metalcrete” or a like 
product results in stronger concrete after the curing thereof, or causes 
cement floors to be dustproof, wearproof, or waterproof; 

(9) Representing that “Graphilatum Liquid Roof Cement” or a like 
product is “equivalent to 10 coats of any kind of roof paint” or any 
coats thereof not definitely established by proof; 

(10) Representing, directly or inferentially, that “Graphilatum 
Liquid Roof Cement” or a like product retains its elasticity perma- 
nently, that it cannot crack or chip off, or that a new roof coated there- 
with will last as long as the building regardless of the type or charac- 
ter of such roofing or building; 


(11) Representing generally that “Graphilatum Liquid Roof Ce- 
ment” or a like product has supplanted paint for protective purposes 
or gives greater durability; and if representation be made as to any 
such properties or qualities it shall, whenever made, be definitely 
limited to the specific conditions under which such product has sup- 
planted paint or provided greater durability. (1-18857, Feb. 19, 
1948.) 


4141.° Drug Preparations—Qualities, Properties or Results, Composition, 


Scientific or Relevant Facts, Etc.—The Commission directed that Stipu- 
lation No. 4141 be amended so that it now reads: 


Joseph Finberg and Philip W. Simons, copartners trading as Ray- 
mor Food Products Co. with their place of business at Chicago, TIL, 
engaged in the sale and distribution of a number of drug preparations 
in interstate commerce, in competition with individuals, firms, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 


Joseph Finberg and Philip W. Simons, whether trading under their 
own names, under the trade name of Raymor Food Products Co., or 
under any other trade name or style, in connection with the sale or dis- 
tribution in commerce as defined by the Federal Trade Commission 
Act, or the advertising by means and in the manner above set forth, 
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of their aforesaid drug preparations, agreed that they and each of 
_ them will forthwith cease and desist from: 
(1) The use of the term “Biological Nutrition” as descriptive of 
, such preparations or any thereof; and from the use of any word, term, 
_ statement, or representation which connotes that said preparations or 
_ any thereof, due to the inclusion therein of dried animal glands or 
_ structures, provide direct and specific nutrition to the corresponding 
_ organs or structures of the human body ; 
(2) Representing that the preparations heretofore designated as 
_ “Vej-O-Lax,” or as “Raymor Regular No. 1” and “Raymor Special 
No. 2,” will regulate the bowels or constitute an effective treatment. or 
| Astes a for constipation, generally, or for the underlying conditions 
which cause constipation, or that the efficacy thereof in connection with 
constipation exceeds that of affording temporary relief by causing a 
partial evacuation of the intestinal tract ; 
(3) Representing, directly or inferentially, that the preparations 
heretofore designated as “Vej-O-Lax,” or as “Raymor Regular No. 
1” and “Raymor Special No. 2,” or the use thereof : 

(a) Will modify the proportionate amounts of fatty and starchy 
ingredients in the diet, improve intestinal digestion or provide physi- 
ological rest to the pancreas, duodenum, or Tose 

(6) Will, due to its dried oxgall content or pieeta bring about 
any stimulation of the gall bladder or increase the flow of bile; 

(c) Will tone up the digestive tract; 

(d) Will act as a diuretic or otherwise favorably influence elimina- 
tion through the kidneys; 

(e) Will decrease or diminish intestinal putrefaction ; 

(7) Will bring about correction of acidosis or normalize the alka- 
linity of the system ; 

(g) Will promote the tone or regularity of the bowels or act as a 
corrective aid in chronic or long-standing cases of constipation; 

(h) Will correct so-called auto-intoxication ; 

(2) Will, either alone or in combination with the preparation here- 
tofore designated as “Blood-O-Food,” be effective in regulating bowel 
action, reducing intestinal putrefaction or so-called auto-intoxication, 
or remineralizing the body; or 

(j) Will, either alone or in combination with the preparation here- 
tofore designated as “Kidn-O-Food,” relieve strain on the kidneys or 
be effective in the treatment of high blood pressure; 

(4) The use of the term “Digest-O-Food” as a designation for, 
as descriptive of, or in connection with the preparation heretofore des- 
ignated as “Digest-O-Food,” or as “Raymor No. 3”; and from the use 
of the word “digest” or other word or term of like meaning, or any 

789940—50—_82 


1248 FEDERAL TRADE COMMISSION DECISIONS 


fictitious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation has any 
influence upon the digestive processes ; 

(5) Representing, directly or inferentially, that the preparation 
heretofore designated as “Digest-O-Food,” or as “Raymor No. 3,” or 
the use thereof: 

(a) Will constitute an adequate treatment for, or be useful in the 
treatment of, digestive disturbances; nervous, acute, or chronic dys- 
pepsia; hypochlorhydria, indigestion, or achylia; peptic, gastric, or 
duodenal ulcers; acute or chronic gastritis; or gastric catarrh, irritated 
stomach, reflex disturbances, atony of the stomach, or gastric dilata- 
tion ; 

(6) Will be beneficial to any abnormalities of the gastrointestinal 
tract other than the presence of an excessive amount of acid in the 
stomach; 

(c) Will aid digestion; supply nourishment to the digestive glands, 
the stomach, or the villi of the intestines, or normalize the activity of 
these organs; or facilitate or otherwise favorably influence the absorp- 
tion of food from the gastrointestinal tract 5 

(d) Possesses value in cases of long-standing digestive deficiencies 
or nutritional depletion ; . 

(c) Is of therapeutic value in cases of hives, hay fever, asthma, 
eczema, or other allergic conditions; 

(f) Will relieve gastric hyposceretions 

(g) Constitutes an adequate treatment for peptic ulcer; or 

(h) Will correct faulty digestion, abnormally prolonged digestion, 
or subnormal muscular activity of the stomach; 

(6) The use of the term “Nerv-O-Food” as a designation for, as de- 
scriptive of, or in connection with the preparation heretofore desig- 
nated as “Nerv-O-Food,” or as “Raymor No. 4”; and from the use of 
the word nerve or other word or term of like meaning, or any fictitious 
term simulating such word, in any manner that conveys or tends to 
convey the belief or impression ‘that said preparation constitutes an 
effective treatment for nervous diseases generally; 

(7) Representing, directly or inferentially, that the preparation 
heretofore designated as “Nerv-O-Food,” or as “Raymor No. 4” or the 
use thereof : 

(a) Constitutes an effective treatment for, or is of any use in con- 
nection with, malnutrition of the nerves, neurasthenia, sexual neu- 
rasthenia, nervous disorders, irritability, nervousness, rheumatism, 
neuralgia, neuritis, chorea, arthritis, petit mal, headaches, or in- 
sommia ; 

(d) Contains glandular nutrition which will have any value in neu- 
rasthenia or other nervous disorders; 
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(c) Will provide sufficient quantities of vitamins to correct nutri- 
tional deficiencies or to provide an excess of vitamins to make up for 
previous vitamin starvation; 

(d) Will furnish adequate mineral nutrition ; 

(e) Will, due to mineral salts contained therein, have any value in 
the nutrition of nerve tissue; 
~ (f) Will, due to its calcium (bone) phosphate or other content, 
furnish significant amounts of calcium, phosphorus, iron, copper, mag- 
nesium, manganese, or zinc; 

(g) Will be effective in relieving or correcting neurasthenia or 
symptoms such as weakness, irritability, excessive reactions to minor 
irritations, or exhaustion from mild exertions; or 

(A) Will result in improvement of nervous balance; 

(8) The use of the term “nerve nourishment vitamins” or other term 
or expression of like meaning as a designation for, as descriptive of, 
or in connection with vitamins B and G; 

(9) The use of the term “Blood-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Blood-O-Food” or as “Raymor No. 5”; and from the use of 
the word “blood” or other word or term of like meaning, or any fic- 
titious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation would 
be effective in correcting iron deficiency anemia or any other type of 
anemia ; 

(10) Representing, directly or inferentially, that the preparation 
heretofore designated as “Blood-O-Food” or as “Raymor No. 5,” or 
the use thereof: 

(a) Is useful as a building food in anemias or in the treatment of 
nutritional, postpartum, hypochromic, secondary, or pernicious 
anemia; or low blood pressure, pregnancy anemias, menorrhagia, 
chlorosis (green sickness), severe hemorrhages, general debility, con- 
valescence, leukanemia, or bone marrow disorders; 

(6) Will be effective in building hemoglobin or as a blood tonic; 

(c) Is effective as a supplement to the diet in the supportive treat- 
ment of anemias or as a building food; 

(d@) Is an adequate treatment or an effective aid in the treatment 
of any form of anemia; 

(e) Will supply the body with a normal amount of iron, copper, 
or other minerals in cases of anemia; 

(7) Will, due to the liver contained therein, be of value in connection 
with anemias; 

(g) Will, due to its bone marrow or other ingredients, stimulate 
hematopoiesis, increase hemoglobin, or red blood cells, have a gen- 
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eral tonic effect on the body or be effective in the treatment of sec- 
ondary anemia, malnutrition, or chlorosis; or 

(A) Will, either alone or in combination with the preparation here- 
tofore itevmiated as “Digest-O-Food,” constitute an effective treatment 
for any degree of secondary anemia; 

(11) Representing, directly or inferentially, that inorganic forms 
of iron cannot be used as efficiently by the body as can the organic forms 
of iron; 

(12) The use of the term “Kidn-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore, des- 
ignated as “Kidn-O-Food,” or as “Raymor No. 6”; and from the use 
of the word “kidney” or other word or term of like meaning, or any fic- 
titious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation is in- 
dicated as a treatment for, or in connection with, any disease of the 
kidneys; 

(18) Representing, directly or inferentially, that the preparation 
designated as “Kidn-O-Food,” or as “Raymor No. 6,” or the use 
thereof ; 

(a) Will constitute an effective treatment for, or otherwise be use- 
ful in the treatment of, kidney disturbances, albuminuria, Bright’s 
disease, nephritis, renal calculi, nephrolithiasis, renal underactivity, 
pyelitis, urinary disorders, bladder disturbances, cystitis, enuresis, 
painful or burning urinations, scanty urine, bladder irritations, ascites, 
or dropsy ; 

(b) Will facilitate elimination of waste materials through the kid- 
neys; 

(c) Will furnish the kidneys with the mineral salts needed for 
their proper nourishment; 

(d@) Will, due to the dried kidney substance contained therein, 
serve to replace worn-out kidney cells or damaged cells, or otherwise 
bring about repair of renal tissue; 

(f) Will normalize the specific gravity and volume of the urine, 
increase the urea and total solids in the urine, or diminish the blood 
and casts in the urine; 

(g) Will lower the blood pressure; 


(A) Will be effective in treating acute or chronic nephritis or in- 
flammatory conditions of the ureters and bladder; 

(7) Fills an important place in an effective therapeutic program; 

(7) Will, due to the vitamins or other ingredients contained 
therein, have any value in treating renal calculi; or 


(4) Will, due to the alkaline minerals or re content thereof, 
significantly influence the alkalinity of the urine; 
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(14) Representing, directly or inferentially, that the preparation 
heretofore designated as “Tens-O-Food,” or as “Raymor No. 7,” or 
the use thereof : 

(a) Is effective or useful in the treatment of high blood pressure, 
hypertension, essential hypertension, cardiovascular disease, angina 
pectoris, hyperthyroidism, exophthalmic goitre, arteriosclerosis, aortic 
affections, interstitial nephritis, albuminuria, menopause (climacteric) 
or aneurysm ; 

(6) Is of any value in the reduction of high blood pressure; 

(¢) Will, due to its liver, oxgall, or other content, furnish direct 
nutrition to the gall bladder or favorably influence the gall bladder 
or liver; 

(d) Will assist the liver in its detoxifying functions; 

(¢) Will relieve dizziness or headaches; 

(7) Will correct toxemia of any type; 

(g) Will, either alone or in combination with the preparations 
heretofore designated as “Fem-O-Food,” or as “Male-O-Food,” be 
effective in treating blood pressure symptoms of the gonadopause or 
menopause; or 

(h) Will, either alone or in combination with the preparation 
heretofore designated as “Nerv-O-Food,” have any influence upon the 
sympathetic nervous system or upon high-strung or nervous in- 
dividuals; 

(15) The use of any statement or representation which connotes 
that the minerals contained in the preparation heretofore designated 
as “Tens-O-Food” are more available to the body or more assimilable 
than are those contained in ordinary vegetables ; 

(16) The use of the term “Heart-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Heart-O-Food,” or as “Raymor No. 8”; and from the use 
of the word “heart” or other word or term of like meaning, or any 
fictitious term simulating such word, in any manner that conveys 
or tends to convey the belief or impression that such preparation has a 
favorable effect on any heart disease or ailment ; 

(17) Representing, directly or inferentially, that the preparation 
heretofore designated as “Heart-O-Food,” or as “Raymor No. 8,” or the 
use thereof : 

(a) Is useful in, or constitutes an adequate treatment for, aneurysm, 
angina pectoris, aortic stenosis, arrhythemia, arteriosclerosis, brady- 
cardia, Bright’s disease, cardiac asthma, cardiac weakness, congenital 
cardiac affections, cardiac dilation, endocardial diseases, endocarditis, 
heart block, cardiac hypertrophy, cardiac insufficiency, mitral sten- 
osis, myocardial disorders, palpitation, pericardial disease, tachy- 
cardia, or valvular disease of the heart ; 
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(6) Will, when administered as directed, provide sufficient vitamin 
B-1 to correct heart conditions which may be due to vitamin B-1 
deficiency ; 

(c) Will, due to the calcium or other content thereof, have a favor- 
able influence on any heart disorder ; 

(2) Will, either alone or in connection with the preparation hereto- 
fore designated as “Vej-O-Lax,” serve to lessen strain on heart muscles ; 
or 

(e) Will, either alone or in connection with the preparation here- 
tofore designated as “Digest-O-Food,” correct acidosis or build up 
the alkalinity of the system; 

(18) Representing, by statements such as “Heart-O-Food also sup- 
plies iron” or otherwise, that the preparation heretofore designated 
as “Heart-O-Food,” or as “Raymor No. 8” contains a significant 
amount of iron; 

(19) Representing, directly or inferentially, that the preparation 
heretofore designated as “Gall-O-Food,” or as “Raymor No. 9,” or the 
use thereof : 

(a) Is effective or of value in the treatment of hepatic or gall blad- 
der disorders generally, biliary disturbances, cholelithiasis, digestive 
disorders, pancreatic disorders, jaundice, cholangitis, cholecystitis, or 
bile duct catarrh ; 

(6) Constitutes an effective treatment for biliary stasis generally, 
or for all cases of biliary stasis; 

(ec) Is of value as a treatment for liver disorders, gall bladder dis- 
orders generally, chronic gall bladder disorders, or digestive dis- 
turbances; 

(d) Contains any substance which will serve to reconstruct the 
liver or gall bladder; 

(e€) Will, due to mineral salts or other ingredients therein, be ef- 
fective in correcting acidosis; 

(7) Will decrease toxemia; or 

(g) Will be of any assistance in reducing high blood pressure; 

(20) The use of any statement or representation which tends or 
may tend to convey the belief or impression that the use of the prepara- 
tion heretofore designated as “Gall-O-Food,” or as “Raymor No. 9,” is. 
effective as a treatment for any disease or condition caused by reten- 
tion of bile or perverted liver functions; 

(21) The use of the term “A-Fev-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “A-Fev-O-F ood,” or as “Raymor No. 10”; and from the use of 
the word “fever” or other word or term of like meaning, or any ficti- 
tious term simulating or connoting such word, in any manner that con- 
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veys or tends to convey the belief or impression that such preparation 


is effective in reducing fevers or as a treatment therefor ; 


(22) Representing, directly or inferentially, that the preparation 


| heretofore designated as “A-Fey-O-Food,” or as “Raymor No. 10,” or 


| 


| the use thereof: 


(a) Is effective or of value as a treatment for upper respiratory dis- 


_ orders, pulmonary tuberculosis, nasal and respiratory catarrh, influ- 


enza, furunculosis (boils), bronchial asthma, worm infections, whoop- 
ing cough, hypoadrenia (deficient adrenal activity), pharyngitis (sore 
throat), laryngitis, sinusitis, tonsilitis, bronchitis, appendicitis, rhini- 
tis, pneumonia, coughs, otitis media, colds, coryza, hay fever, rose fever, 
abscesses, carbuncles, bursitis, or pus in body; 

(6) Will increase resistance to, or be an effective treatment for, 
respiratory infections, allergic conditions, catarrhal or pus conditions, 
suprarenal gland depletion or nervousness, insomnia, or instability; 

(ec) Will, due to its suprarenal content, have any physiological ef- 
fect when used orally as directed ; 

(d) Will, due to its garlic or aie content, be of any value in respir- 
atory Asha diane 

(e) Will deere injurious bacteria, enhance the body’s defenses, 
stabilize the nervous system, raise the alkaline reserve, overcome acido- 
sis, or maintain the health and integrity of the epithelial linings of 
mucous membranes; or 

(7) Will be effective as a treatment for pus formation or any type 
of infection of the mucous membranes; 

(23) The use of the term “Redus-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Redus-O-Food,” or as “Raymor No. 11,” and from the use 
of the word reduce or other word or term of like meaning, or any fic- 
titious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation has any 
influence on obesity or overweight ; 

(24) Representing, directly or inferentially, that the preparation 
heretofore designated as “Redus-O-Food,” or as “Raymor No. 11,” 
or the use thereof : 

(a) Will correct dysfunction of the thyroid glands or normalize 
the function of such glands; 

(6) Will aid digestion ; 

(c) Will, due to any laxative or other effect thereof, significantly 
influence the absorption of fats and carbohydrates from the intestinal 
tract; 

(d) Will, due to its vitamin, mineral, or other content, normalize the 


body ; 
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(e) Will supply nutrition to the pituitary gland; 

(f) Is effective in preventing or correcting vitamin B avieiase 

(g) Iseffective in preventing or correcting acidosis; 

(h) Will serve to hasten the metabolic processes or in any way en- 
courage combustion of adipose deposits in the body ; or 

(2) Will be effective in the treatment or relief cf hypotension ; 

(25) The use of the term “Male-O-Food” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Male-O- Food,” or as “Raymor No. 12;” and from the use 
of the word “male” or other word or term of Tie meaning, or any 
fictitious term simulating such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation is an 
effective treatihent for sexual disorders or any other disorders peculiar 
to the masculine sex; 

(26) Representing, directly or inferentially, that the preparation 
heretofore designated as “Male-O-Food,” or as “Raymor No. 12,” or 
the use thereof : 

(a) Is effective or of value in the treatment of male glandular dis- 
orders, spermatorrhea, gonadal changes, orchitis, seminal weakness, 
chronic prostatitis, prostatorrhea, benign prostatic hypertrophy, male 
gonado-pause nervous exhaustion, sexual neurasthenia or metabolic 
deficiency ; 

(6) Will effect gland rejuvenation, replenish the gonadal hormones, 
stimulate secretional processes, restore endocrine balance, improve 
metabolic activity, supply glandular nourishment, or in any other way 
benefit the gonadal system; 

(c) Is of value in the treatment of senility, chronic prostatitis, di- 
minished potency, physical or mental exhaustion, or any of the mani- 
festations of gonado-pause; 

(d@) Will favorably influence deficient functioning of the testes, de- 
pletion of the gonads, or enlargement of the prostate gland; 

(e) Will supply glandular nourishment or improve the sexual con- 
dition of the user ; 

(7) Will, due to its vitamin A or E content, have any affect whatso- 
ever upon testicle function ; or 


(g) Will improve the actin of the gonads or associated organs; 

(27) The use of the term “gonadal foods” or gonadal food or other 
term or expression of like meaning as a designation for, as descriptive 
of, or in connection with the preparation heretofore designated as 
“Male-O-Food,” or as “Raymor No. 123” 

(28) Designating or describing vitamin E as the “sex vitamin ;” or 
otherwise representing that it has been satisfactorily established by 
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_ medical science that such vitamin has a significant effect upon human 
_ reproduction ; 

(29) The use of the term “Fem-O-Food” as a designation for, as de- 
| scriptive of, or in connection with the preparations heretofore desig- 
_ nated as “Fem-O-Food No. 1,” “Fem-O-Food No. 2,” “Fem-O-Food No. 
_ A” and “Fem-O-Food No. B,” or as “Raymor No. 13,” “Raymor No. 
14,” “Raymor No. 17,” and “Raymor No. 18;” and from the use of the 
word “female” or other word or term of like meaning, or any fictitious 
term simulating or connoting such word, in any manner that conveys or 
tends to convey the belief or impression that such preparation has a 
favorable influence upon any of the diseases peculiar to the female sex; 

(30) Representing, directly or inferentially, that the preparation 
heretofore designated as “Fem-O-Food No. 1,” or as “Raymor No. 
13,” or the use thereof : 

(a) Is an effective treatment for, or is indicated in the treatment of, 
vasomotor irregularity, amenorrhea, dysmenorrhea, sexual apathy,. 
sterility, the sequelae of surgical removal of ovaries, irregularities at 
puberty, irregularities at menopause or malnutrition accompanying 
physical underdevelopment of young girls; or 

(6) Is an effective source of hormones or will correct mineral or 
vitamin deficiency ; 

(31) Representing, directly or inferentially, that the preparation 
heretofore designated as “Fem-O-Food No. 2,” or as “Raymor No. 14,” 
is an effective treatment for, or that its administration is indicated in, 
menorrhagia, metrorrhagia, decreased lactation, uterine fibroids or 
hemorrhages of malignant and nonmalignant tumors; or that the ad- 
ministration thereof following childbirth would be of any benefit; 

(32) Representing, directly or inferentially, that the preparation 
heretofore designated as “Fem-O-Food No. A,” or as “Raymor No. 17,” 
constitutes an effective treatment for, or is indicated in the treatment 
of, ovarian dysfunctions associated with excitability and irritability, 
convalescence, fatigue, glandular depletion, nervousness, hysteria, neu- 
rasthenial, low blood pressure, loss of libid or melancholia, and pho- 
bias; 

(33) Representing, directly or inferentially, that the preparation. 
heretofore designated as “Fem-O-Food No. B,” or as “Raymor No. 
18,” is an effective treatment for, or that its administration is in- 
dicated in, anemia or chlorosis associated with amenorrhea (delayed 
or scanty), acne or pimples in adolescent girls, delayed development 
at puberty, sexual frigidity, or overweight associated with ovarian 
dysfunction ; 

(34) The use of any statement or representation which connotes that 
the various preparations heretofore designated as “Fem-O-Food,” 
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ad 


or any thereof, have any value as a treatment for cr in connection with 
oligomenorrhea, dysmenorrhea or amenorrhea, or vasomotor irregular- 
ities of the menopause or hot flashes; or that the administration thereof 
to a woman in the menopause would cause her to-become a new woman 
or be imbued with cheerfulness, courage, or a sense of well-being ; 

(35) The use of the term “Gland-O-Food” as a designation for, as de- 
scriptive of, or in connection with the preparation heretofore desig- 
nated as “Gland-O-Food,” or as “Raymor No. 15”; and from the use 
of the word “gland” or other word or term of like meaning, or 
any fictitious term simulating such word, in any manner that conveys 
or tends to convey the belief or impression that such preparation con- 
stitutes an effective treatment for any dysfunction or disease of the 
glands; 

(36) Representing, directly or inferentially, that the preparation 
heretofore designated as “Gland-O-Food,” or as “Raymor No. 15,” or 
the use thereof : 

(a) Is an effective treatment for, or is indicated in the treatment 
of, malnutrition, “run-down” conditions, readily fatigued condition or 
depleted states; 

(6) Is an effective treatment for, or indicated in the treatment of, 
glandular dysfunction of the pituitary, suprarenal, gonads, thyroids, 
or pancreas; 

(ce) Is indicated during convalescence or for nervous depletion, 
asthenia, hypotension, neurasthenia, or hypoadrenia; 

(d) Is of value in reconstructing the body following influenza, pneu- 
monia, fevers, or colds; 

(e) Will be effective in cases of malnutrition or in depleted 
conditions ; 

(7) Is of value in cases where the endocrine glands are affected 
or are functioning improperly ; 

(g) Will supply nourishment to the endocrine glands of the spinal 
‘sympathetic group; 

(2) Will serve as a defense against infection ; 

(z) Is effective as a means for reestablishing the alkaline reserve; 


(7) Is an effective treatment in cases of anemia, debility, glandular 
insufficiency, loss of appetite, nervous weakness, irritability ; debility 
induced by the strain of pregnancy, labor and nursing; or premature 
senility, retarded convalescence, or lowered resistance to disease; 

(x) Will restore the mineral and glandular balance of the cells of 
the body ; 


(2) Will stimulate the appetite or increase assimilation of food; or 


(m) Will increase hemoglobin or red corpuscles or enhance metab- 
olism ; 
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(87) The use of the term “Diabet-O-Food” as a designation for, 
as descriptive of, or with reference to the preparation heretofore 
designated as “Diabet-O-Food,” or as “Raymor No. 16;” and from 
the use of the word “diabetes” or other word or term of like meaning, 
or any fictitious term simulating such word, in any manner which 
conveys or tends to convey the belief or impression that such prepa- 
ration is of value as a treatment for diabetes mellitus; 

(38) Representing, directly or inferentially, that the preparation 
heretofore designated as “Diabet-O-Food,” or as “Raymor No. 16,” 
or the use thereof: 

(a) Constitutes an effective treatment or is useful in diabetes mel- 
litus; 

(6) Will aid or afford rest to an individual’s pancreatic glands; 

(ce) Will provide mineral salts and vitamins in large amounts; 

(d) Is of value in incipient diabetes cases ; 

(e¢) Will increase the functional capacity of the pancreas or re- 
duce a diabetic’s insulin requirements; or 

(7) Will provide special nourishment for depleted glands of the 
body; 

(389) The use of the term “Hyper-Thy” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Hyper-Thy,” or as “Raymor No. 19”; and from the use of the 
words “hyperthyroid” or “thyroid” or other word or term of like mean- 
ing, or any fictitious term simulating such words in any manner which 
conveys or tends to convey the belief or impression that such prepara- 
tion has a favorable influence on hyperthyroid conditions; 

(40) Representing, directly or inferentially, that the preparation 
heretofore designated as “Hyper-Thy” or as “Raymor No. 19” or the 
use thereof : 

(a) Constitutes: an adequate treatment for, or is indicated in the 
treatment of, hyperthyroidism (Graves, Basedows, or Parry’s dis- 
ease), toxemia, cardiac palpitation, sympathetic irritability, hyper- 
tension, fine tremors of fingertips, or rapid, weak, or irregular pulse; 

(6) Will supply glandular nutrition ; 

(c) Will have any influence upon pancreatic functioning or insulin 
production ; or 

(d) Contains ingredients which will regulate normal thyroid 
action ; 

(41) The use of the term “Hyp-O-Thy” as a designation for, as 
descriptive of, or in connection with the preparation heretofore desig- 
nated as “Hyp-O-Thy,” or as “Raymor No. 21;” and from the use of 
the words hypothyroid or thyroid or any other word or term of like 
meaning, or any fictitious term simulating such words, in any manner 
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that conveys or tends to convey the belief or impression that such prep- 
aration has a favorable influence upon hypothyroid conditions; 

(42) Representing, directly or inferentially, that the preparation 
heretofore designated as “Hyp-O-Thy,” or as “Raymor No. 20,” would 
be an effective treatment for inflammation of the thyroid gland during 
puberty, menstruation, or pregnancy ; parenchymatous, cystic, colloid 
or simple goitre; thyroid tumors, simple or malignant adenomata, 
Gull’s disease, cretinism or myxedema; inflammation of the thyroid 
following typhoid fever; or smallpox, measles, pneumonia, rheu- 
matic fever, mumps, or other infectious diseases ; 

(43) Representing that the suprarenal substance contained in the 
preparation heretofore designated as “Hyp-O-Thy,” or as “Raymor 
No. 20,” administered orally as directed, makes any contribution to 
the effectiveness of said preparation ; 

(44) The use of any statement or representation which connotes 
that the iodine contained in plants has more permanent effect than 
does any other type of iodine; 

(45) The use of the term “Derm-O-Food” as a designation for, or 
as descriptive of, or in connection with the preparation heretofore 
designated as ‘““Derm-O-Food,” or as “Raymor No. 21”; and from the 
use of the word “derma” or other word or term of like meaning, or 
any fictitious term simulating such word, in any manner which conveys 
or tends to convey the belief or impression that such preparation has a 
favorable influence upon any pathological condition of the skin; 

(46) Representing, directly or inferentially, that the preparation 
heretofore designated as “Derm-O-Food,” or as “Raymor No. 21,” 
or the use thereof : 

(a) Is indicated as « treatment for skin disorders, eczema, hives, 
urticaria, herpes, rashes, pruritis, acne, pimples, allergic skin dis- 
orders, skin eruptions, dermatitis (nonchemical), erythemas, boils 
(furunculosis), hay fever, food allergy, bronchitis, or bronchial 
asthma ; 

(6) Will, due to its vitamins B and G or other content, improve the 
health of the digestive tract, combat skin disorders of any type, or 
promote the health of the nervous system; 

(c) Will be effective in the treatment of skin disturbances arising 
from nervous conditions or from dysfunction or imbalance of the en- 
docrine system ; 

(¢) Will, due to the pancreas substance contained therein, have any 
influence upon the elaboration of insulin or upon carbohydrate 
oxidation ; 

(¢) Will improve body functions and general conditions; 

(7) Will neutralize or eliminate waste matter in or from the body ; 

(g) Will tone up the digestive tract or the nervous system; 
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(2) Will, due to its vitamin A content, raise the resistance of the 

_ skin to infections; or 

| (2) Will, either alone or in combination with the preparation here- 
 tofore designated as “Vej-O-Lax,” be effective in the treatment of skin 
_ disorders accompanying constipation or “intestinal intoxication” ; 

| (47) Representing, directly or inferentially, that the preparation 
heretofore designated as “Cal-O-Phos,” or as “Raymor No. 22,” or 
the use thereof : 

(a) Is indicated as a treatment for malnutrition other than calcium, 
phosphorous, and vitamin D deficiency; 

(3) Is effective in correcting bone deformity, renal calculi, dental 
caries, tooth decay, necrosis’ of tooth pulp, pulmonary tuberculosis, 
or phehisiss 

(¢) Is effective as a reconstructive tonic for, or in the treatment 
of, any nutritional disturbances other than calcium, phosphorous or 
vitamin D deficiency ; 

(d) Is of value in metabolic disorders other than those of calcium 
and phosphorous metabolism ; 

(e) Will be effective in maintaining tooth health;-or 

(f) Will, due to its calcium content, serve to protect the liver in 
jaundice cases; 

(48) The use of any statement or representation which conveys. or 
tends to convey the belief or impression that the majority of diseased 
conditions results from loss of minerals or the upsetting of the mineral 
salt balance; 

(49) Representing, directly or inferentially, that the preparation 
heretofore ecetated: as “Raymor A-D,” or as “Raymor No. 23, ” or the 
use thereof: 

(a) Constitutes an effective treatment for, or is indicated in the 
treatment of amblyopia, conjunctivitis, susceptibility to infections, 
sinusitis, rhinitis, pus in the body, coryza, laryngitis, tonsillitis, pneu- 
monia, otitis media, pharyngitis, sore throat, dermatitis, lowered re- 
sistance, tooth decay, dental caries, tooth pulp necrosis, arthritis, 
psoriasis, muscular disorders, sterility, loss of weight, simple, second- 
ary or pernicious anemia, renal calculi, pruritis, physical weakness, 
fatigability, lack of vigor, or pulmonary tuberculosis; 

(6) Is effective as a treatment for any type of malnutrition other 
than malnutrition due to deficiency of calcium, phosporous, or vitamins 
A and D; 

(ce) Constitutes an adequate treatment for pimples; 

(d) Isa competent treatment for retarded growth generally or for 
any cases of retarded growth other than those due to a deficiency of 
vitamin A, vitamin D, calcium, or phosphorous; 
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(ce) Constitutes an effective treatment for head colds, sinusitis, ge 3 Bd 
or bronchitis; or 

(f) Will, due to its vitamin A or other content, be effective in the 
treatment of chronic arterial hypertension ; 

(50) The use of any statement or representation which connotes that 
the diet should be fortified with vitamin D unless, wherever made, such 
statement or representation be immediately accompanied in equally 
conspicuous type by a statement to the effect that the diet of adults 
rarely requires a vitamin D supplement; 

(51) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor B-G,” or as “Raymor No. 24,” or the 
use thereof : 

(a) Constitutes an effective treatment for nervous dyspepsia, in- 
digestion, hyperchlorhydria, achlorhydria, duodenal or gastric ul- 
cers, functional cardiac disorders, bradycardia, palpitation, arrhyth- 
mias, myocardial disorders, epilepsy, petit mal, paralysis, neurasthe- 
nia, migraine, hysteria, insomnia, central nervous system disorders, 
chorea, neuralgia, mental disorders, melancholia, lumbago, subnor- 
mal temperature, menopause “hot flashes or sexual frigidity in 
women,” deficient lactation, acrodynia, or adrenal hypertrophy ; 

(6) Will, due to its mineral content, have any effect in cases of min- 
eral deficiency or imbalance; or 

(c) Will, either alone or in combination with the preparations here- 
tofore designated as “Raymor No. 5” or “Raymor No. 26,” insure 
strengthening the bodily resistance; 

(52) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor B-G,” or as “Raymor No. 24,” is 
indicated as a treatment for anorexia, digestive disorders, stomach dis- 
orders, dyspepsia, gastric atony, glossitis, tongue ulcers, neuritis, pain, 
nervousness, vasomotor symptoms, tremors, numbness, altered sensa- 
tions, loss of tonicity, vertigo, retarded growth, lack of vigor, physical 
weakness, or loss of weight, unless any such representation wherever 
made be immediately accompanied in equally conspicuous type by a 
statement to the effect that such treatment is not indicated unless such 
symptoms or disorders result from a deficiency of vitamins B-1, 
B-2, or niacin, and also by a statement that such symptoms or disorders 
usually are due to conditions which bear no relationship to such vita- 
min B complex deficiency and which could not be treated adequately by 
the administration of said preparation; 

(53) The use of the term “nerve food” as a designation for, as de- 
scriptive of, or in connection with the preparation heretofore desig- 
nated as “Raymor B-G,” or as “Raymor No. 24”; representing that 
such preparation is of value as a treatment for nervous disorders gen- 
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erally; or representing that such preparation is an effectve treatment 


for nutritional disorders other than those which arise from a vitamin: 
 B complex deficiency ; 


(54) Representing, directly or inferentially, that the preparation: 
heretofore designated as “Gar-Lol,” or as “Raymor No. 25,” or the use- 
thereof : 

(a) Is an effective treatment for, or is indicated in the treatment 


_ of, arteriosclerosis, hypertension, or the subjective symptoms of such 


conditions ; 

(0) Will have a stabilizing action in disturbances of sulfur 
metabolism ; 

(c) Is of any therapeutic effect in acute, subacute or chronic cases of 
diarrhea, colitis, dysentery, enterocolitis, digestive insufficiency, in- 
testinal fermentation, intestinal hyper-peristalsis, gastro-intestinal 
dyspepsias, or intestinal colic; 

(d) Will have a favorable influence upon sulfur metabolism ; 

(e) Will exert a sedative or diarrhea-checking influence upon the 
alimentary tract; 

(f) Will have a favorable effect upon the bacterial flora of the 
intestines ; 

(g) Will reduce intestinal putrefaction ; 

(h) Will correct gastric upsets following overindulgence in food 
or alcoholic drink; 

(z) Is of therapeutic value in spasmodic coughs, nervous vomiting, 
sciatica, rheumatism, or allied conditions; 

(7) Will reduce high blood pressure or relieve the symptoms of that 
condition; or 

(%) Will inhibit intestinal putrefaction or diminish the formation 
of putrefactive toxins in the intestines ; 

(55) The use of any representation which connotes that the prep- 
arations heretofore designated as “Gar-Lol,” “A-Fev-O-Food,” and 
“Tens-O-Food,” or any thereof, constitutes an effective treatment for 
infectious diarrhea, intestinal catarrah, or mucous colitis, or will 
change the intestinal flora; 

(56) The use of any statement or representation which connotes 
that the use of the preparation heretofore designated as “Gar-Lol,” 
or as “Raymor No. 25,” will not result in “garlic breath”; or that, as 
a result of such use, garlic oil will not be eliminated through the lungs 
or cause a garlic odor or bad breath; 

(57) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor A-B-D-G,” or as ““Raymor No. 26,” 
or the use thereof ; 


B94 FEDERAL TRADE COMMISSION DECISIONS 


(a) Is an effective treatment for, or is indicated in the treatment of, 
nervousness, neuritis, infections, arthritis, muscular disorders, diges- 
tive disorders, heart disorders, skin eruptions, or psoriasis; 

(b) Is indicated as a treatment for malnutrition, unless such rep- 
resentation wherever made be immediately accompanied in equally con- 
spicuous type by a statement to the effect that the effectiveness thereof 
as a treatment for malnutrition is limited to that of supplying certain 
essential vitamins; 

(c) Is indicated as a treatment for eye disorders, unless such rep- 
resentation wherever made be immediately accompanied in equally 
conspicuous type by a statement to the effect that the effectiveness there- 
of as a treatment for eye disorders is limited to the treatment of xero- 
phthalmia and night blindness of vitamin A deficiency; or 

(d) Will be effective in correcting retarded growth, unless such 
representation wherever made be immediately accompanied in equally 
conspicuous type by a statement to the effect that the effectiveness 
thereof as a treatment for retarded growth is limited to cases which 
result from a deficiency of one or more of the vitamins supplied by such 
preparation ; 

(58) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor-E-Perles,” or as “Raymor No. 27,” 
or the use thereof: 

(a) Has any favorable influence in either male or female sterility, 
muscular dystrophy, paralysis, adolescent acne, dermatitis, eczema, 
urticaria, retarded growth, muscular weakness, loss of weight, loss of 
hair luster, falling hair, or faulty lactation; 

(6) Will, due to its wheat germ oil content or otherwise, have a 
glactagogue action in human beings; or 

(c) Is indicated as a treatment for threatened abortions generally 
or for abruptio placentae; 

(59) The use of any statement or representation which conveys or 
tends to convey the belief or impression that it has been satisfactorily 
established by medical science that habitual abortion or miscarriage 
is due to vitamin E deficiency ; 


(6) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 29,” or as “Ozonated Lanolin,” 
or the use thereof : 

(a) Represents a new scientific approach to the treatment of skin 
diseases ; 

(0) Is an effective treatment for skin diseases generally or for ec- 
zema, skin infections, fungus infections, skin rashes, trico-phyton in- 
fections, poison oak, poison ivy, chemical dermatitis, shingles, scalp 
diseases, ulcers, varicose ulcers, abscesses, boils (furunculosis), acne, 
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(ordinary), rhinitis, scabies, impetigo, ringworm infection (including 
_ athlete’s foot), or refractory sores; 

(c) Is of any usefulness in cases of pr imitans ani or pruritus valvae, 
| inexcess of temporarily relieving itching; 

(d) Is an effective treatment sa severe wounds or cuts; 
| (e) Has any analgesic effect in, or is capable of, alleviating pain 
| generally; or 

(7) Supplies oxygen to “oxygen-starved cells” or the cells of the 
body ; 

(61) Representing, directly or inferentially, that the preparation 
| heretofore designated as “Raymor No. 30,” or as “Ozonated Rectal Sup- 
positories,” or the use thereof : 

(a) Constitutes an effective or competent treatment for hemorrhoids 
or rectal irritations or inflammations; rectal stenosis, stricture or in- 
juries; or fistulas, polyps, neoplasms, prolapse, malformations, or fis- 
sures; 

(6) Is an effective treatment for, or should be applied to, denuded 
areas; 

(ce) Constitutes an effective treatment for pruritus ani or for pin or 
seat worms; or 

(d) Will relieve tenesmus, supply oxygen to the cells, or aie 
diseased tissues; 

(62) Sarena directly or inferentially, that the saints fhe 
heretofore designated as “Raymor No. 31,” or as “Ozonated Vaginal 
Suppositories,” used as suppositories, pte an effective treatment 
for, or is useful in the treatment of, leucorrhea, cervicitis, vaginal 
bleeding due to ulcers, benign growths, vaginal infections (bacteria, 
parasitic, or fungoid), trichomonas vaginalis, vaginal pain, vaginal 
itching due to tinea, scabies or pediculosis or leucorrheal discharges ; or 
will serve to restore tissues to normal; 

(63) Representing, directly or inferentially, that the preparation 
heretofore designated as “Cort-O-Food,” or as “Raymor No. 82,” is an 
effective treatment for, or indicated in the treatment of, asthenia (low 
blood pressure, weakness) ; Addison’s disease, adrenal insufficiency or 
toxemia; post-infectious conditions such as colds, influenza, la grippe, 
and pneumonia; vomiting of pregnancy, asthma, or allergic condi- 
tions; hypotension or easy fatigability secondary to hypoadrenia ; 
oa discouragement, or pessimism; difficulty in thinking, in con- 
centration, or in initiating or accomplishing unusual tasks; or weak- 
ness, exhaustion, or hypochondria; 

(64) Representing by the use of an excerpt from a medical journal or 
in any other manner that. the oral use of adrenal cortical extract is 
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effective or, directly or by implication, that the oral use of such prepa- | 
ration is comparable to the hyperdermic administration thereof; 

(65) Representing, directly or inferentially, that the preparation 
heretofore designated as “Ascorb-O-Food,” or as “Raymor No. 33,” Or 
the use thereof, is indicated in the treatment of carious teeth, gingi- 
vitis, pyorrhea, cataract, pneumonia, peptic ulcer, gastro-enteritis, os- 
teomyelitis, dermatitis, diabetes mellitus, articular rheumatism, or 
psoriasis; or that it will stimulate the healing of wounds in individuals 
not suffering from vitamin C deficiency ; 

(66) Representing that the preparation heretofore designated as 
“A lfa-Kaps,” or as “Raymor No. 34,” due to the vitamin E or other con- 
tent thereof, is useful in the treatment of skin eruptions, or that skin 
eruptions in mankind result from a deficiency of vitamin E or of the 
so-called vitamin F; 

(67) The use of the term “vitamin F” as a designation for, or 
as descriptive of, an ingredient in the preparation heretofore desig- 
nated as “Alfa-Kaps,” or as “Raymor No. 34,” or any other prepara- 
tion; or otherwise designating an ingredient by a purported scientific 
name or term not recognized by the prevailing weight of authorities 
in such field of science; 


(68) Representing, directly or inferentially, that the preparation 
heretofore designated as “Psych-O-Food,” or as “Raymor No. 35,” 
or the use thereof : ; 

(a) Is a competent treatment for, or is indicated in the treatment 
of, backwardness, epilepsy, drooling, polyuria, polydipsia, precocious- 
ness, tetany, pituitary disturbances, hypopinealism, hyper-pinealism, 
idiocy, paralysis agitans, chorea, tics, coarse tremors, eye muscle 
palsies, uncinate fits, mongolianism, muscular incoordination, or 
mental retardation; or 


(6) Will, due to the pineal gland substance contained therein, have 
any influence upon the rate of mental development ; 

(69) The use of any statement or representation which connotes that 
the administration of the preparation heretofore designated as “Evita- 
Xal,” or as “Raymor No. 36,” is indicated for the treatment of preg- 
nancy and lactation, convalescence, senility rapid growth, anorexia, 
neurasthenia, secondary anemias, reducing diets, infections, atony 
of bowel, colds, pneumonia, febrile diseases, chronic debilitating 
diseases, arthritis, neuritis, alcoholic addiction, cardiac dysfunction 
gastro-intestinal dysfunction, biliary disturbances, diabetes niet 
genitourinary disorders, acne vulgaris, dental caries, fractures, cake: 
cirrhosis, or hyperthyroidism; or that the efficacy thereof, when ee 
stipation is a complicating factor to such diseases or conditions. is 
other than that of a laxative for the temporary relief of cotistipation’s 
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(70) Representing directly or inferentially, that the preparation 
heretofore designated as “EvitaXal,” or as “Raymor No. 36,” or the 
use thereof: 

(a) Will, in cases of constipation, result in progressive restoration 
of muscular tone of the gastro-intestinal tract; 

(6) Will, due to the vitamin B content thereof, correct constipation 
caused by vitamin B deficiency ; 

(ec) Will, due to the vitamin B or other content thereof, be an ade- 
quate treatment for atonic constipation, chronic constipation or 
abnormal bowel tone; 

(d) Will, due to the vitamin B or other content thereof, constitute 
an effective treatment for colitis, intestinal toxemia, asthenia, or 
chronic gastro-intestinal malfunction; or 

(e) Is effective as a treatment for chronic ulcerative colitis or mucous 
colitis; 

(71) Representing, directly or inferentially, that the preparation 
heretofore designated as “Ferr-O-Wash,” or as “Raymor No. 37,” or 
the use thereof : 

(a) Has a special affinity for pathological tissues; 

(6) Has other than a very minor influence upon granulation and 
healing; 

(c) Will, taken internally as directed, be an adequate treatment for 
diarrheal conditions; 

(d) Will act as a diuretic; 

(e) Will promote healing of the gastro-intestinal tract; 

(7) Constitutes an adequate treatment for chronic pelvic inflamma- 
tions, or for leucorrhea or trichomonas; 

(g) Is of any value in cases of old sores or ulcers in excess of that of 
temporarily lessening the discharge thereform; 

(A) Will be effective in controlling real hemorrhage of the hemor- 
rhoids, or has any value in the case of bleeding hemorrhoids in excess 
of that of temporarily controlling the oozing of blood therefrom ; or 

(z) Isa competent treatment for sore or bleeding gums; 

(72) Representing, by the use of the term “vaginal synteretic” 
other term of like meaning or in any manner, that the preparation 
heretofore designated as “Ferr-O-Wash,” or as “Raymor No. 37,” or 
the use thereof, will prevent gonorrhea or other venereal diseases}: 

(73) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 38,” or as “Avita,” either alone 
or in combination with the preparations heretofore designated as “Gar- 
Lol” or “Tens-O-Food,” would constitute an effective treatment for 
essential hypertension, chronic arterial hypertension or hypertension, 
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or the symptoms thereof ; or would be effective as a treatment for anom- 
alies of color vision ; 

(74) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 39,” or as “Nic-O-Vita B,” or 
the preparation heretofore designated as “Raymor No. 24,” would be 
effective in reducing fatigue of the central nervous system in mental 
‘workers; © 

(75) Representing, directly or inferentially, that the preparation 
heretofore designated as “Raymor No. 45” will provide extra energy, 
endurance, strength, nerve sufliciency or increased appetite; or that 
it will assist muscular metabolism ; 

(76) Representing, directly or inferentially, that the “Raymor” 
preparations indicated for use in connection with the diseases or condi- 
tions heretofore alphabetically listed, constitute adequate treatment 
for the diseases or conditions set forth in immediate connection there- 
with; 

Joseph Finberg and Philip W. Simons, or either of them, also agreed 
that should they ever resume or indulge in any of the aforesaid meth- 
ods, acts, or practices which they have herein agreed to discontinue, or 
in the event the Commission should issue its complaint and institute 
formal proceedings against the respondents as provided herein, this 
stipulation as to the facts and agreement to cease and desist, if rele- 
vant, may be received in such proceedings as evidence of the prior use 
by the respondents of the methods, acts, or practices herein referred to. 
(1-1661, Apr. 19, 1948.) 


DIGEST OF FALSE AND MISLEADING ADVERTISING 
STIPULATIONS, AS AMENDED + 


0304.2 Drug Products—Qualities, Properties or Results, Composition, 
Comparative Merits, Manufacturer, Safety, Ete—The Commission di- 
rected that Stipulation No. 0304 be amended so that it now reads: 

A. G. Luebert, an individual, 126 South Fifth Avenue, Coatesville, 
Pa., vendor-advertiser, was engaged in selling drug products desig- 
nated “Nox-Em Tablets and Capsules (combined),” “Iron Tonic 
Tablets,” “Ka-No-Mor Capsules,” “Nox-Em Jelly,” “Nox-Pan Tab- 
lets,” ““Nox-Em Corn Plaster” and “Leubert’s Laxative Tablets” and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 

(a) That Nox-Em Tablets and Capsules are a cure or remedy for 
neuritis, gout, sciatica, rheumatism or stiff or sore joints, or that they 
have any therapeutic value in the treatment of those conditions in 
excess of an analgesic to temporarily relieve minor muscular aches 
and pains attending those conditions and as a cathartic, diuretic, and 
stimulant; 

(6) That Nox-Em Tablets and Capsules drive out, eliminate, 
cleanse, or rid poisons from the system or blood ; 

(c) That Nox-Em Tablets and Capsules purify the blood, stimulate 
the liver or strengthen the bladder; 

(d) That no other product is equal to the Iron Tonic Tablets; 

(e) That the product Iron Tonic Tablets replaces what has been 
worn out in the blood or nerves, or that it restores the tone of the 
system ; 

(f) That the product Iron Tonic Tablets: 

(1) cleanses the blood; 

(2) insures a vigorous condition of the nervous system ; 

(3) produces proper activity of all the organs and functions 
of the body; 


1 The stipulations in question, as amended, are those of the radio and periodical division 
with vendor-advertisers and advertising agents. Period covered is that of this volume, 
namely, July 1, 1947, to June 30, 1948, inclusive. 

For subsequent stipulations accepted by the Commission during the period covered by 
this volume and effected through the Commission’s Division (more recently Bureau) of 
Stipulations, which was set up incident to the Commission’s reorganization plan and pro- 
gram as set forth in the footnote on p. 1237, see stipulations beginning with No. 7507, as 
published on pp. 1293 to 1354. 

For digests of general stipulations, see ante, at p. 1237. For digests of previous stipula- 
tions, see volumes 14 to 43 of Commission’s decisions. 

2 Amendment of revised supplemental. See 34 F. T. C. 1705. 
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(4) rejuvenates the nervous system ; 

(5) builds up the system ; 

(6) is composed of chemical foods ; 

(7) affords a permanent or lasting effect ; 

(g) That no other product is as fast in therapeutic effect as Ka-No- 
Mor Capsules, or that by the use of this product relief is assured ; 

(h) That the product Ka-No-Mor Capsules is effective in relieving 
pains of all kinds or that any value it may have in the treatment of 
colds, neuralgia, lumbago or fatigue exceeds that of an analgesic to 
temporarily relieve the symptoms of pain and discomfort associated 
therewith ; 

(2) That all kinds of torture respond to Ka-No-Mor Capsules; 

(j) That Ka-No-Mor Capsules will relieve dizziness, carsickness, or 
seasickness ; . 

(k) That Nox-Em Jelly affords free breathing or freedom from 
nose clogging ; 

(m) That by use of Nox-Pan Tablets there is no danger of the drug 
habit ; 

(n) That Nox-Em Corn Plaster will cure one of corns and callouses ; 

(o) That the Laxative Tablets are free from harsh effects; 

(p) That he manufactures Nox-Em and Ka-No-Mor Capsules or 
from otherwise representing or implying that he manufactures any 
product which is not manufactured in a factory owned, controlled, 
or operated by him. 

The said A. G. Luebert further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. 

The said A. G. Luebert further agreed that in the dissemination 
of advertising by the means and in the manner above set out of the 
medicinal preparations now designated Nox-Em Tablets and Cap- 
sules, Ka-No-Mor Capsules, and Nox-Pan Tablets, or any other prep- 
arations of substantially the same compositions or possessing sub- 
stantially the same properties, whether sold under those names or 
any other names, he will forthwith cease and desist from disseminat- 
ing any advertisements which represent directly or by implication 
that the said preparations are in all cases safe or harmless; or which 
advertisements fail to reveal that their frequent or continued use 
may be dangerous, causing serious blood disturbances, anemia, col- 
lapse, or a dependence on them, and that no more than the dosage 
recommended should be taken, and that they should not be given to 
children: Provided, however, That such advertisements need only con- 
tain a statement that the preparations should be used only as directed 
on the labels thereof if and when such labels either contain a cau- 
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tion or warning to the same effect or specifically direct attention to 
a similar caution or warning statement in the accompanying label- 
ing (1-6764, Apr. 9, 1948). 

01593. Breakfast Food—Qualities, Properties, or Results, Scientific or 
Relevant Facts, Composition, Ete—The Commission directed that Stipu- 
laton No. 01593 be amended so that it now reads: 

Uncle Sam Breakfast Food Co., a corporation, Omaha, Nebr., ven- 
dor-advertiser, is engaged in selling Uncle Sam Laxative Breakfast 
Food, and in advertising represented : 


Uncle Sam Laxative Breakfast Food . . . is the modern, pleasant way 
of keeping regular. 

Induces regularity. 

Uncle Sam Laxative Breakfast Food . . . relieves the constipated con- 
dition without weakening the digestive organs or causing other dangerous after 
effects. 

It differs from other cereal foods in that it not only builds and sustains the 
body but acts as a laxative. While it is in no sense a medicine, if eaten reg- 
ularly once or twice each day it will relieve constipation. 

Whole wheat, one of the main ingredients of Uncle Sam Laxative 
Breakfast Food is rich in the vital body-building, health-giving properties, par- 
ticularly Vitamin A, which builds resistance to infection, and Vitamin B, the 
growth property. 

Promotes Regularity and Good Health! 

This cereal combines two very necessary foods that do wonders towards 
toning up the system and keeping you fit and alert. The whole wheat contained 
in Uncle Sam’s furnishes the roughage that your system needs if it is to function 
properly while the flaxseed content supplies the lubricant or regulator. If you 
are prone to suffer from chronic irregularity just try Uncle Sam’s for ten 
days. 

Eat Uncle Sam Breakfast Food and keep illness away. 

If you are feeling rundown, no count, pepless, groggy, prone to suffer from 
indigestion, try Uncle Sam’s Breakfast Food. 

It is good for the relief of irregularity and a poor complexion when caused 
by sluggish system. 

You do not need to use medicines or go on a strict diet. Just eat Uncle Sam 
Breakfast Food regularly. It is a pleasant way to keep fit. 

If you have not been able to get a food that will keep you regular and at 
the same time not be habit-forming, try Uncle Sam’s Breakfast Food. You will 

find it to be everything that’s said about it. 

The natural enemy of constipation ... it builds up strength ... keeps you 
regular ... promote digestion and adequate elimination of food that cannot 


be digested. . 
It is better than a medicine because it works naturally and effectively. 


The respondent hereby admits: 

That according to reliable medical authority, while Uncle Sam 
Breakfast Food would tend to stimulate peristaltic action of the in- 
testines, its continued use might in some cases cause irritation and 


2 Amendment. See 24 F. T. C. 1481. 
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might eventually result in harm; its beneficial action is limited to 

some individuals suffering from constipation who would be aided 

by a mixture such as this provided the amount and frequency of 

dose were properly regulated; but said product is not considered as 

having curative properties in cases of constipation ; will not tone up 

the system; does not supply to the system materials essential to its 

proper functioning; neither does it give all vitamins essential to 

the body; nor will it keep away illness or eliminate from the body 

poisonous materials; it is not a competent treatment for loss of 

weight; and its use will not promote digestion or build up strength. 
In a stipulation filed and approved by the Federal Trade Com- 

mission this vendor-advertiser admits making such representations 

and specifically stipulates and agrees in soliciting the sale of and 

selling its said product in interstate commerce to cease and desist 

from representing directly or otherwise: 

(a) That Uncle Sam Breakfast Food is 

. The modern way of keeping regular ; 

. Rich in vitamins A or B; 

. The natural enemy of constipation ; 

Better than a medicine; or is not a medicine; 

. Everything that’s said about it; 

. Good for a poor complexion caused by a sluggish system ; 

6) That Uncle Sam Breakfast Food 

. Induces regularity ; 

. Keeps illness away or promotes health; 

. Builds or sustains the body or builds strength; 

. Promotes well-being ; 

. Promotes digestion or adequate elimination of indigestible food ; 

Works naturally and effectively ; 


AUP WH HAR oP ow bP 


(c) That Uncle Sam Breakfast Food will relieve any type of con- 
stipated condition not caused by lack of bulk or internal lubrication; 

(@) That Uncle Sam Breakfast Food eaten regularly once or twice 
a day will relieve constipation in all cases; 

(¢) That the use of Uncle Sam Breakfast Food would be of any 
material benefit when one feels 

1. Run down; 

2. No account; 

3. Pepless; 

4, Groggy; 

5. Prone to suffer from indigestion ; 

(7) That Uncle Sam Breakfast Food combines two necessary foods, 


namely whole wheat and flaxseed, for toning up the system or keeping 
one fit or alert; 
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(g) Generally that one’s system needs roughage or lubricant in 
order to function properly ; 

(A) That the use of Uncle Sam Breakfast Food without medicines 
or diet will keep one fit ; 

(7) Inferentially that other laxative foods are habit forming or 
that Uncle Sam Breakfast Food is not so; 
and from making any other claims or assertions of like import. 
(1-10405, Mar. 22, 1948.) 

01778.* Laxative—Scientific or Relevant Facts and Qualities, Properties 
or Results——The Commission directed that Stipulation No. 01778 be 
amended so that it now reads: 

Union Pharmaceutical Co., Inc., a corporation, 12 Rosemuell Avenue, 
Bloomfield, N. J., vendor- econ ek was engaged in selling a bulk 
type laxative dennis designated Saraka and agreed, in connec- 
tion with the dissemination of future advertising to cease and desist : 

(a) From representing, directly or by implication, that Agar used 
m Agar laxatives.is capable of promoting germ growth; or 

(6) From representing, directly or by implication, that Saraka ex- 
ercises or tones up the system, or exercises or strengthens the intestinal 
muscles, or is essential for normal digestion. 

The said Union Pharmaceutical Co., Inc., agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing statement. (1—-10708, Apr. 9, 1948.) 

02101.° Cosmetics, Drugs and Dream Book—Qualities, Properties or Re- 
sults, Earnings or Profits, Free Products, Composition, Etc.—The Commis- 
sion directed that Stipulation No. 02101 be amended so that it now 
reads: 

Lucky Heart Laboratories, Inc., a corporation trading as Lucky 
Heart Co. and Erbru Medicine Co., 388-400 Mulberry St., Memphis, 
Tenn., vendor-advertiser, was engaged in selling various cosmetics 
and drugs and a “dream book,” under the brand name of “Lucky 
Heart” products and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication : 

(a) That application of its Bleaching Cream will make the skin 
ten or any other number of shades lighter, or that through its use one 
may have as light a skin as desired, or that it will brighten or lighten 
dark skin at all unless limited to a temporary lightening of the skin; 

(6) That its Double Strength Cream gives the user light, smooth 
skin the first day; 

(c) That its Lemon Bleaching and Cleansing Cream bleaches the 


« Amendment to supplemental. See 35. F. T. C. 901. 


5 Amendment. See 26 F. T. C. 1467. 
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skin or sinks deep into the pores, or brings out dirt or impurities; 

(d) That the Instant Pink Cream keeps the skin young; 

(e) That its perfumes will bring good luck to the user, that its 
Mystic Mojo will enable one to win or rule in love, or that its Fortune 
Telling and Dream Book will foretell the future or give lucky numbers 
or signs; 

(f) That any of its products will rid the body of offending odors 
or prevent body odors; 

(g) That any of its products prevents or kills dandruff or by any 
other terminology that any such product is a competent treatment or 
effective remedy for dandruff, unless limited to the removal of 
dandruff scales; 

(hk) That any of its products will stop falling hair; 

(¢) That any of its products removes, eradicates, corrects or reme- 
dies pimples, blemishes, blackheads, or dark splotches, or clears rough, 
bumpy, sallow or dark skin, or that any such product will cause such 
conditions to disappear, or by any other terminology that it is an 
effective remedy for or would cure any of such conditions; 

(7) That its Vanishing Cream heals the skin, or makes the skin 
firm or beautiful, removes or prevents wrinkles; 

(%) That its Rosebud Skin Bloom will give the skin new life, youth, 
or will prevent dry skin; 

(2) That its Cocoanut Oil Shampoo will prevent scalp troubles; 

(m) That it pays any salary to its agents, or that it will pay salaries 
to persons to give away samples; 

(n) That prospective agents, salesmen, distributors, dealers or other 
representatives can make profits or earnings within a specified period 
of time, which are in excess of the average net earnings or profits 
which have theretofore been consistently made in like periods of time 
by its active full-time agents, salesmen, distributors, dealers or other 
representatives in the ordinary and usual course of business and 
under normal conditions and circumstances; 

(0) By the use of such words as “up to,” “as high as,” or other 
words or terms of like import, that prospective agents, salesmen, dis- 
tributors, dealers or other representatives can make earnings or profits 
within any specified period of time of any amounts which are in 
excess of the net average earnings or profits within like periods of 
time made by a substantial number of its active full-time agents, 
salesmen, distributors, dealers, or other representatives in the ordi- 
nary or usual course of business and under normal conditions and 
circumstances. 


Lucky Heart Laboratories, Inc., further agreed to cease and desist 
from the use of the phrase “hair grower” in the designation of any 
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of its products or from otherwise representing, directly or indirectly, 
that any of its products will cause the hair to grow. 

Lucky Heart Laboratories, Inc., further agreed to cease and desist 
from representing as “free” any article when the cost thereof is in- 
cluded in the price charged for other articles whose purchase is re- 
quired as a prerequisite to the gift, or where any charge at all is 
made for the gift, unless the purchaser or recipient of the gift is fully 
apprised of all the terms and conditions of the offer in direct connec- 
tion with the statement that the article is “free.” 

It is further agreed by Lucky Heart Laboratories, Inc., that in the 
dissemination of advertising by the means and in the manner above 
set out, for medicinal preparations now designated Erbru Laxative 
and Erbo, or any other preparations of substantially the same com- 
position or possessing substantially the same properties it will forth- 
with cease and desist from representing directly or by implication: 

(p) That its product heretofore designated Erbru Laxative con- 
tains herbs or roots in their natural or fresh state; 

(q) That its preparation Erbo has any general systemic effect. 

Lucky Heart Laboratories, Inc., further agreed to cease and desist 
from the use of the phraseology “Coal Breaker” in designation of 
the product hereinbefore referred to as Coal Breaker Brand Pills, or 
any other brand name which represents directly or indirectly or by: 

similarity of sound, that this product, or any other preparation of 

substantially the same composition or possessing substantially the 
same properties, will break a cold, or any other representation, by 
brand name or otherwise, that this product will relieve feverishness 
associated with colds. 

The said Lucky Heart Laboratories, Inc., further agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. 

It is hereby further stipulated and agreed, That upon acceptance 
and approval by the Commission, this stipulation supersedes and is 
to be considered in substitution of the stipulation herein referred to 
(No. 02101), previously submitted by the Lucky Heart Laboratories, 
Inc., and accepted and approved by the Federal Trade Commission 
April 7, 1938. (1-12025, Apr. 16, 1948.) 

02759.° Medicinal Preparation—Qualities, Properties or Results.—W. F’. 
Young, Inc., a Massachusetts corporation, with its principal place 
of business located in Springfield, Mass., advertiser-vendor, engaged 
in the business of offering for sale and selling a medicinal preparation 
designated Absorbine, Jr., entered into an agreement, in connection 
with the dissemination of advertising thereof, to cease and desist from : 


*Substitute. See 32 F. T. C. 1786. 
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(1) Representing, directly or indirectly, by any statement, design, 
device or graphic representation that said preparation contacts in all 
cases all the organisms in the skin causing athlete’s foot; or is an ef- 
fective remedy in all cases; 

(2) Representing, directly or by implication : 

(a) That said preparation removes fatigue acids, or 

(b) That said preparation has any effect on the tissues other than 
to influence those blood vessels supplying the peripheral tissues in the 
area of application. 

It is further agreed that this substitute stipulation cancels and 
supersedes Stipulation No. 02759 tendered by the said W. F. Young, 
Inc., and approved by the Federal Trade Commission on March 21, 
1941. (1-16047, May 28, 1948.) 

02795.7 Medicinal Preparation—Qualities, Properties or Results and Com- 
position.—Stipulation No. 02795 has been amended so that it now reads: 

R. V. Annen, an individual doing business under the trade name of 
General Vitamins Co., 565 West. Washington Boulevard, Chicago, II1., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Vev, represented as a remedy for constipation and the 
symptoms of constipation and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from representing 
directly or by implication: 

(a) By the use of the words “end” and “eliminate” or any other 
‘word or words of similar import or meaning that said preparation is 
‘a remedy for or will cure constipation or has any value in the treat- 
ment of constipation in excess of affording temporary relief from 
the symptoms thereof ; 

(6) That said preparation has any value for any symptom or con- 
dition in excess of affording temporary relief or benefit for such symp- 
toms or conditions as are due to constipation ; 

(¢) That said preparation is a vitamin laxative, or by any other 
terminology that vitamins are present in this product in an amount 
sufficient to accomplish any therapeutic or dietetic effect. 

The said R. V. Annen further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (1-16152, May 6, 1948.) 

02863. Food Products and Medicinal Preparations—Qualities, Properties 
or Results, Composition, Comparative Merits and Professional Approval. 
Stipulation 02863 has been amended so that it now reads: 

Walter Camp and Werner Orbach, copartners trading as The Vita 
Health Food Co., American Health Products Co., and Eastern Health 
Food Stores Assn., 3040 Fourteenth Street NW., Washington, D. C., 


7™Amendment. See 32 F. T. C. 1806. 
S Amendment. See 83 EF. T. C. 1748. 
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vendor-advertisers, were engaged in selling various food products and 
medicinal preparations designated; Almano, Bro-Sak, Cali-Kelp 
Tablets, C-Veg-Salt, Dalmatian Sage Leaves, Nutrolac, O-Pep-O-Mint, 
Pomona Grape Juice, Seven Herbs Laxative and agreed, in connection 
with the dissemination of future advertising, to cease and desist fron: 
representing directly or by implication: 

(a) That Almano will furnish complete proteins and other elements 
found in the main dish of the meal, is complete in all the essential 
nutrients so that it may be used interchangably with, or in lieu of other 
protein foods, contains organic food minerals, is the purest and most 
wholesome of all protein foods, is readily digested, is many times as: 
nourishing as beefsteak, eggs, codfish and whole milk and costs less 
than these foods, is a “natural lubricant,” has a beneficial effect on 
jaded appetites, or satisfies the tissue-building requirements of the 
body; 

(6) That Bro-Sak is suitable for use by diabetics, causes health to 
improve when substituted for sugar or saccharine, promotes better 
activity of all bodily organs, causes reduction in weight or adds solid. 
healthy flesh to the underweight, is beneficial in cases of acid stomach, 
sluggish liver, rheumatism, and other ailments due to hyperacidity ;. 

(c) That Cali-Kelp Tablets correct indigestion, skin troubles, 
rheumatism, rickets, obesity and other disorders, will strike at, re- 
move or remedy the cause of body disorders, will be a valuable addition 
to the diet, or will have therapeutic value in cases of anemia, eczema, 
ndenWeiehe and general debility ; 

(d) That C-Veg-Salt will reduce the harmful ofbae caused by the 
use of ordinary salt or that ordinary salt produces harmful effects or 
destroys health or is a slow poison, or that C-Veg-Salt is a valuable 
food accessory or has food value, or will keep the body alkaline; 

(e) That a beverage or tea prepared from Dalmatian Sage Leaves. 
is more beneficial than drugs when used in cases of insomnia, has a 
quieting effect upon the entire nervous system, and therapeutic value 
in the treatment of colds, fevers, influenza, dyspepsia, or in cases of 
so-called “stomach-coughs” ; 

(f) That Nutrolac will check harmful intestinal bacteria or will 
promote the growth of friendly ones, is a protective food, is non-fat- 
tening, will prevent or correct indigestion and gas acidity, is. antacid, 
or is beneficial for “stomach sufferers” ; 

(g) That a beverage or tea prepared from O-Pep-O-Mint is: bene- 
ficial to the nerves, will neutralize body acids, arrest fermentation, 
flush the system of impurities, is an effective treatment: for colds and 
beneficial for “stomach troubles” or has any therapeutic value because: 
of the ingredients of potassium and manganese contained therein. 
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(i) That Pomona Grape Juice will rid the blood, organs, and tissues 
of toxins and wastes, is an effective treatment in cases of bad breath, 
body odor, sleeplessness, sour stomach, bad blood, colds, catarrh, over- 
weight, acidosis, prostatitis, will give relief from these disorders in 
24 hours or in any definite period of time, or that this product is sent 
to all parts of the world; 

(i) That Seven Herbs Laxative improves digestive action or pro- 
motes perfect digestion, keeps the ductless glands young, active, and 
clean, is “fat-producing,” promotes secretion of the liver, improves 
kidney function or pancreas action, should be taken in “any” disease 
to remove the cause, or is recommended by doctors all over the world. 

The said Walter Camp and Werner Orbach further agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (1-16573, Mar. 1, 
1948.) 

02943.° Laxative Preparation—Qualities, Properties or Results—The 
Commission directed that Stipulation No. 02943 be amended so that 
it now reads: 

Cal-Par Corp., a corporation, 685 Broadway, New York, N. Y., 
vendor-adyertiser, was engaged in selling a laxative preparation des- 
ignated Bolk and agreed, in connection with the dissemination of 
future advertising, to cease and desist: 

(a) From representing, directly or by implication, that said prepa- 
ration relieves constipation in a natural manner, or is a food auxiliary, 
or is safe to use in cases of colitis or in all cases of constipation or in 
spastic constipation; or 
_ (6) From representing, directly or by implication, that said prepa- 
ration acts as an intestinal tonic; or 

(c) From representing, directly or by implication, that said prepa- 
ration will always be of benefit where symptoms of headaches, furred 
tongue, skin blemishes, nausea, dizziness, dimmed eyesight, weakness, 
or lethargy are present; or 

(Z) From representing, directly or by implication, that said prepa- 
vation will prevent toxins from breaking down the intestinal walls 
and entering the blood stream, or will prevent degenerative changes in 
nerves, tissues, glands, or body organs, or is a safeguard against obesity 
to the extent of preventing the addition of pound after pound of 
unwanted flesh; or 


(e) From quoting, using, or referring to the statements of others 
in such manner that the true meaning and import of such statements 


® Amendment. See 34 F. T. C. 1744. 


STIPULATIONS 127d 


are not conveyed and with the result that the therapeutic value of said 
preparation is exaggerated. ) 

The said Cal-Par Corp. further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (1-17067, Apr. 9, 1948.) 

02997.° Medicinal Preparation—Qualities, Properties or Results.—Stip- 
ulation No. 02997 has been amended so that it now reads: 

E. L. Bachman, doing business under the firm name Sarco Remedy 
Co., Sidney, Ohio, vendor-advertiser, engaged in selling a medicinal 
preparation recommended for the treatment of asthma, hay fever and 
bronchial trouble designated “Minton’s Asthma Remedy” agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) That said preparation will prevent, cure, remedy, or correct 
asthma or any underlying cause of it, or has any therapeutic value 
in the treatment thereof in excess of furnishing limited, temporary 
relief from the paroxysms due to or associated with asthma ; 

(6) That said preparation is a preventive, corrective remedy or cure 
for hay fever or a treatment for bronchial trouble in excess of its 
action as an expectorant in case of minor bronchial irritations, or 
that it has any substantial therapeutic value in the treatment of 
such disorders; or 

(ec) That said preparation will restore health. 

The said E. L. Bachman further agreed to forthwith cease and 
desist from using the word “remedy” or any abbreviation thereof, or 
any other term, word or abbreviation whose phonetics, spelling or 
appearance simulates, implies or suggests that said preparation is a 
preventive, cure, corrective or remedy for asthma, hay fever or bron- 
chial troubles, as any part of a trade name for advertising or selling 
the said preparation or as a brand name to designate the preparation. 

The said E. L. Bachman further agreed not to publish or cause to 
be published any testimonial containing any representations contrary 
to the foregoing agreement. (1-17413, Feb. 16, 1948.) 

03027." Medicinal Preparations—Qualities, Properties or Results and 
Safety.— Stipulation No. 03027 has been amended so that it now reads: 

Harry C. House, an individual, trading as Western Natural Foods 
Co., 1518 Second Avenue, Seattle, Wash., vendor-advertiser, was en- 
gaged in selling medicinal preparations designated Kema Tablets and 
Kema Tea and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication: 

1° Amendment. See 34 F. T. C. 1775. 

11 Amendment. See 35 F. T. C. 905. 
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(1) That the product Kema Tablets and the product Kema Tea, or 
either of them, is of value in bringing about weight reduction ; 

(2) That the product Kema Tablets and the product Kema Tea, or 
either of them, is of value as an accessory or supplemental food or 
dietary aid or has any significant food value; 

(3) That the product Kema Tablets or the product Kema ‘Tea, or 
either of them, supplies mineral colloids essential to hydrolysis, 
saponification, oxidation or elimination of fat; 

(4) That the product Kema Tea is of value in keeping organs of 
elimination in proper working order ; 

(5) That the product Kema Tablets or the product Kema Tea is 
harmless. 

The said Harry C. House further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (1-17547, Apr. 27, 1948.) 

03054.12 Medicinal Preparation—Qualities, Properties or Results, Doctor 
and Composition—The Commission directed that Stipulation 03054, 
entered into by the respondent named below, be amended by striking 
therefrom an inhibition that appeared therein so that the stipulation 
now reads as follows: 

C. E. Prescott, an individual, doing business under the trade name 
Prescott Drug Co., 190 South Main St., Memphis, Tenn., vendor-ad- 
vertiser, was engaged in selling a drug designated “Dr. Sphinx’s Sarsa- 
parilla.and Iron with Iodide Potash” and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication : ‘ 

(a) That Dr. Sphinx’s Sarsaparilla and Iron with Iodide Potash 
is effective in the treatment of bad blood, rheumatism, stiff or sore 
joints, backaches, malaria, general run-down condition of health or 
stomach troubles; 

(6) That Dr. Sphinx’s Sarsaparilla and Iron with Iodide Potash 
is a blood, liver, and kidney cleanser; 

_ (ce) By the use of the prefix “Dr.” in the brand name that Dr. 
Sphinx’s Sarsaparilla and Iron with Iodide Potash is a preparation 
manufactured or offered for sale by a doctor of medicine. 

The said C. E. Prescott further agreed that in the dissemination of 
advertising by the means and in the manner above set out, he will forth- 
with cease and desist from using the word “Sarsaparilla” in the brand 
name of his preparation or to designate, describe, or refer to any prep- 
aration which does not contain a sufficient quantity of Sarsaparilla, 
as an active ingredient, to possess therapeutic value by reason of such 
Sarsaparilla content. 


2 Amendment. See 35 F. T. C. 921. 
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The said C. E. Prescott further agreed not to publish, or cause to be 
published, any testimonial containing any representation contrary to 
the foregoing agreement. (1-17698, Nov. 26, 1947.) 

03067.15 Medicinal Preparation—Qualities, Properties, or Results and 
Nature-——The Commission directed that Stipulation No. 03067 be 
amended so that it now reads: 

Charles P. Monroe, an individual trading as Man-O-Ree Products, 
516 North Edgeworth St., Greensboro, N. C., vendor-advertiser, was 
engaged in selling a medicinal preparation recommended as a tonic- 
laxative and designated Man-O-Ree and agreed, in connection with the 
dissemination of future advertising, to cease and desist 

(a) From representing, directly or by implication, that said prepa- 
ration is an aid to digestion ; or 

(6) From representing, directly or by implication, that said prepara- 
tion will rid the system of poisons or gasses; or 

(c) From representing, directly or by implication, that said prepar- 
ation can be relied upon to relieve gastric disturbances, heartburn, 
indigestion, stomach disorders, nervousness, insomnia, run-down con- 
dition or fatigue; or 

(d) From representing, directly or by implication, that said prepara- 
tion will soothe the nerves; or 

(e) From representing, directly or by implication, that said prepara- 
ation is incapable of having any deleterious effect on digestive organs ; 
or 

(7) From representing, directly or by implication, that said product 

is a tonic-laxative or possesses the rebuilding qualities of a tonic. 

The said Charles P. Monroe further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (1-17723, Apr. 6, 1948.) 

0308744 Food Tablets and Drug Tablets—Qualities, Properties or Results, 
Composition and Nature.—Stipulation No. 03087 has been amended so 
that it now reads: 

Bertha B. Johnson, an individual, trading as Coates Concentrates, 
20 East Jackson Boulevard, Chicago, Ill., vendor-advertiser, was 
engaged in selling food tablets designated as Coates C8 Vegetable 
Tablets, Coates C7 Vegetable Tablets, Coates C9 Vegetable Tablets, 
Coates C10 Vegetable Tablets, Coates B5 Vegetable and Dulse Tablets, 
Coates B6 Tablets, Coates B4 Vegetable and Dulse Tablets, Coates B3 
Vegetable Tablets, Coates B2 Vegetable Tablets, Coates B1 Vegetable 
Tablets, Coates BA Vegetable Tablets, Coates C16 Vegetable Tablets, 
Coates C15 Tablets, Coates C13 Vegetable Tablets, Coates C11 Tablets, 


13 Amendment. See F. T. C. 928. 
144 Amendment. See 35 F. T. C. 988. 
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and two drug tablets designated as Coates C14 Tablets and Coates 
Concentrates C12 Laxative Tonic Tablets and agreed, in connection 
with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

(a) That said tablets will correct, prevent or overcome mineral or 
vitamin deficiencies ; 

(b) That Coates C11 tablets will relieve symptoms of high blood 
pressure or lower the blood pressure ; 

(c) That said tablets contain concentrated minerals or that they 
will eliminate calcium deposits, or that said tablets will provide a 
balanced mineral or vitamin diet, or will correct, overcome or prevent 
lack of mineral balance; 

(d) That said tablets will give one health; 

(e) That Coates B6 tablets are a tonic or will overcome “tired 
feeling” ; 

(f) That any one of said tablets will provide more minerals and 
vitamins than one would obtain from assimilating two pounds of fresh 
vegetables ; 

(7) That said tablets will provide an alkaline balance or are tissue- 
building foods, or that cooking tends to destroy minerals, or that said 
tablets are rich in vitamins or minerals; 

(h) That diseases will respond favorably to use of such tablets or 
that such tablets will build nails, hair, or skin or give physical resis- 
tance; 
(4) That said tablets will provide a substantial amount of silicon for 
the enamel of bones and teeth or that said tablets will preserve youth- 
fulness, relieve pain, balance weight or heal; 

(7) That said tablets will make bone and enamel hard or that they 
beautify or promote the flow of bile or tone the liver; 

(4) That said tablets are a brain or nerve food or prevent wrinkles, 
indifference, or toxic nervousness, or that said tablets aid body processes 
or are important to the liver, kidneys, spleen or pancreas, or that they 
provide laxative effects. 

It is also hereby agreed by Bertha B. Johnson that she will forth- 
with cease and desist from representing that Coates C12 Tablets are 
a tonic, cure for constipation, make one feel younger or keep joints 
or tendons supple, or that Coates C14 Tablets or Coates Concen- 
trates C12 Laxative Tonic Tablets contain no drugs. 

The said Bertha B. Johnson agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (1-17795, May 12, 1948.) 

03092. Weight Reducing Plan Which Included Medicinal Preparations, 


17 Amendment. See 36 F. T. C. 1085. 
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Diets, and Exercises—Qualities, Properties, or Results.—The Commission 


directed that Stipulation No. 03092 be amended so that it now reads: 
Vitalix, Inc., a corporation. 107144 East Fifth Street, Canton, 
S. Dak., vendor-advertiser, was engaged in selling a plan of eal 
foduction consisting of two medicinal preparations designated “Mild 
Laxative Tablets” and “Active Laxative Tablets,” two diets, one called 
“Reducing Week Diet” and the other “Normal Week Diet,” and a list 
of Soents and agreed, in connection with the fia cannetion of fu- 
ture advertising, to cease and desist from representing directly or by 


‘implication : 


Through use of the word “Normal” in referring to the diet desig- 
nated “Normal Week Diet,” or in any other manner, that said diet 
allows for normal food consumption. 

The said Vitalix, Inc., further agreed not to publish, or cause to be 
published, any advertisement for the aforesaid diet, called “Reducing 
Week Diet,” which fails to reveal that said diet may be harmful unless 
the dieter when following such regime is under the personal super- 
vision of a physician. 

The said Vitalix, Inc., further agreed not to publish or cause to be 


published any testimonial containing any representation contrary 


to the foregoing agreement. (1-18007, Apr. 7, 1948.) 

03096. Medicinal Preparation—Qualities, Properties, or Results.—Stip- 
ulation No. 03096 has been amended so that it now reads: 

Buenger Pharmacal Co., a corporation, 1441 Welton Street, Den- 
ver, Colo., vendor-advertiser, was engaged in selling a drug desig- 
nated Me-Ba and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication: 

That said product is a stomachic or that it will relieve or cure gas 


‘pains, indigestion, belching, heartburn, or ulcers or that the product 


goes to the cause of disorders of the aa 

The said Buenger Pharmacal Co. further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (1-18069, June 1, 1948.) 

03100.17 Cosmetics—Qualities, Properties; or Results and Composition.— 
The Commission directed that Stipulation No. 03100, entered into by 
the respondent named below, be amended by striking therefrom in- 
hibition (b) that appeared thereon and substituting the following, 
so that the stipulation now reads as follows: 

Milkmaid, Inc., a corporation, 647 Fifth Ave., New York, N. Y., and 
Lorr Laboratories, a corporation, 200 Godwin Ave., Paterson, N. J., 


1 Amendment. See 36 F. T. C. 1087. 
Amendment. See 36 F. T. C. 1089. 
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vendor-advertisers, engaged in selling various cosmetics under the 
brand name of “Milkmaid”; and the H. M. Kiesewetter Advertising 
Agency, Inc., a corporation, 9 East Fortieth St., New York, N. Y., ad- 
vertising agent engaged in the business of conducting an advertising 
agency which disseminated advertisements for the above-named prod- 
ucts on behalf of Milkmaid, Inc., and Lorr Laboratories, agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) That Milkmaid cosmetics will nourish the skin; or 

(6) That any product not composed wholly or in part of milk or 
cream contains milk or cream, provided, however, that this agreement 
shall not be construed as prohibiting use of the brand name “Milk- 
maid” to designate a product not so composed if it is clearly dis- 
closed, either by plain words in direct conjunction therewith, or by 
the nature of the product itself, that such product is not made or 
composed wholly or in part of milk or cream. 

The said Milkmaid, Inc., Lorr Laboratories, and the H. M. Kiese- 
wetter Advertising Agency, Inc., and each of them, further agreed 
not to publish, or cause to be published, any testimonial containing 
and representation contrary to the foregoing agreement. (1-18067, 
Aug. 6, 1947.) 

03102.18 Medicinal Preparation—Qualities, Properties, or Results.—The 
Commission directed that Stipulation No. 03102, entered into by the 
respondents named below, has been amended so that it now reads: 

Dr. W. B. Caldwell, Inc., a corporation, Monticello, Ill., vendor- 
advertiser, engaged in selling a drug product called “Dr. Caldwell’s 
Laxative Senna combined with Syrup Pepsin”; and Sherman & Mar- 
quette, Inc., a corporation, 919 North Michigan Ave., Chicago, IIl., 
advertising agent, engaged in the business of conducting an advertis- 
ing agency which disseminated advertisements for the above-named 
product on behalf of Dr. W. B. Caldwell, Inc., agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

That any therapeutic properties which this product may possess 
are enhanced by its pepsin content. 

The said Dr. W. B. Caldwell, Inc., and Sherman & Marquette, Inc., 
and each of them, further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (1-17499, Feb. 2, 1948.) : 

03132. Medicinal Preparations—Composition and Qualities, Properties or 
Results.—Stipulation No. 03132 has been amended so that it now reads: 


148 Amendment. See 36 F. T. C. 1090. 
19 Amendment. See 37 F. T. C. 768. 
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The Chattanooga Medicine Co., a corporation, Chattanooga, Tenn., 
vendor-advertiser, engaged in selling medicinal preparations desig- 


nated “Syrup of Black-Draught,” “Black-Draught” and “Black- 


Draught (Granulated)”; and Nelson Chesman Co., a corporation, 
Chattanooga, Tenn., advertising agent, engaged in the business of 
conducting an advertising agency which disseminated advertisements 
for the above-named products on behalf of The Chattanooga Medicine 
Co., agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication 
that any of said preparations: 

(a) Contains a tonic; 

(6) Helps to tone lazy intestinal muscles or the digestive system; or 

(c) Has any effect upon a sallow complexion. 

The said The Chattanooga Medicine Co. and Nelson Chesman Co. 
and each of them further agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (1-18294, Jan. 20, 1948.) 

03155. Laxative Preparation—Qualities, Properties or Results.—Stip- 
ulation No. 03155 has been amended so that it now reads: 

Yoghurt Products, Inc., a corporation, 108 Denny Way, Seattle, 
Wash., vendor-advertiser, was engaged in selling a laxative prepara- 
tion designated “Yog-A-Lax” and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from represent- 
ing directly or by implication: 

(a) That Yog-A-Lax is a stomach or bowel corrective; 

(6) That Yog-A-Lax is nonhabit forming. 

The said Yoghurt Products, Inc., further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (1-18461, Apr. 15, 1948.) 

03179. Medicinal Preparation—Qualities, Properties or Results——Stip- 
ulation No. 03179 has been amended so that it now reads: 

Wm. H. Braun and Alice C. Braun (wife), individuals and copart- 
ners trading as Imperial Brands Co., 537 South Dearborn Street, Chi- 
cago, Lll., vendor-advertisers, were engaged in selling a medicinal 
preparation designated Imperial Lax-101 and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication : 

(a) That Imperial Lax-101 is a gentle or mild laxative; and 

(0) That is will move the bowels easily, gently, and without irrita- 
tion to the intestinal walls or surfaces ; 

(c) That it is a natural product ; 


20 Amendment. See 37 F. T. C. 780. 
22 Amendment. See 37 F. T. C. 793. 
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(d) That it will induce the bowels to evacuate normally and 
naturally ; 

(e) That it will change an unhealthy to healthy evacuation ; 

(f) That delayed evacuation will poison the system and lower the: 
body’s resistance and that Imperial Lax-101 will remedy such condi- 
tions; or 

(g) That it contains no habit-forming drugs. 

The said Wm. H. Braun and Alice C. Braun, and each of them, 
further agreed not to publish, disseminate, or cause to be published — 
or disseminated, any testimonial containing any representation con- 
trary to the foregoing agreement. (1-18582, Apr. 16, 1948.) 

03185.22 Medicinal Preparation—Qualities, Properties or Results.—The 
Commission directed that Stipulation 03185, entered into by the 
respondent named below, be amended by striking therefrom an inhi- 
bition that appeared therein, so that the stipulation now reads as. 
follows: 

Montrose Sales Co., Inc., a corporation doing business under its. 
own name and under the trade name Montrose Products Co., 2036-88 
Montrose Avenue, Montrose, Calif., vendor-advertiser, engaged in. 
selling a medicinal preparation recommended for the treatment of 
asthma designated “Bel-Din”; and Guenther Bradford & Co., a cor- 
poration, 15 East Huron Street, Chicago, [1l., advertising agent, en- 
gaged in the business of conducting an advertising agency which dis- 
seminated advertisements for the above-named product on behalf of 
Montrose Sales Co., Inc., agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly or 
by implication that “Bel-Din,” or any other preparation of substan- 
tially the same composition or possessing substantially the same prop- 
erties, whether sold under that name or any other name— ' 

(a) Will have any effect on the symptoms of asthma, unless cardiac: 
asthma is specifically excluded ; 

(6) Will relieve the symptoms of bronchial asthma beyond such 
effect as it may have in easing the difficulty in coughing and breathing. 

The said Montrose Sales Co., Inc., and Guenther Bradford & Co., 
and each of them, further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (1-18571, Nov. 17, 1947.) 

03205.? Skin Bleach—Qualities, Properties, or Results—The Commis- 
sion directed that Stipulation 03205, entered into by the respondent 
named below, be amended by striking therefrom the last paragraph 
that appeared thereon, so that the stipulation now reads as follows: 

Charles D. Murray, Sr., and Lillie P. Murray, copartners, doing 


2 Amendment. See 87 F. T. C. 796. 
23 Amendment. See 88 F. T. C. 815. 
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: business under the firm name Murray’s Superior Products Co., 3610-16 
Cottage Grove Avenue, Chicago, IIl., vendor-advertisers, were engaged 
in selling a product recommended for whitening dark complexions, 
removing blotches, pimples, and clearing up the skin, which product 
is designated “Murray’s Skin Bleach” and agreed, in connection with 
the dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

That such preparation whitens normally dark skin, aids in the re- 
moval of blotches or pimples, or clears up the skin. 

The said Charles D. Murray, Sr., and Lillie P. Murray, and each of 
them, further agreed not to publish or cause to be published any testi- 
-monial containing any representation contrary to the foregoing agree- 
ment. (1-18715, Oct. 28, 1947.) 

03219.24 Drug Prdpisntion-=U ualitios, Properties, or Results. —Stipula- 
tion No. 03219 has been amended so that it now reads: 
Jesse McDaniel, an individual trading under the name of Jesse 
McDaniel, Pharmacist, 939 East Euclid, Detroit 11, Mich., vendor- 
advertiser, was engaged in selling a drug preparation called “Sal-Vi” 
and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 
(a) That the said product will relieve or cure rheumatism ; 

(6) That it will prevent or cure pains in the back, legs, muscles, 
joints, or rheumatic pains, or gas pains. 

The said Jesse McDaniel further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (1-18867, May 14, 1948.) 

03228." Medicinal Preparations—Qualities, Properties or Results, Tested 
and Recommended.—Stipulation No. 03228 has been amended so that 
it now reads: 

Elizabeth Fontana, an individual doing business as Nature’s Aids 
Center, 55-28 Myrtle Avenue, Brooklyn, N. Y., advertiser—vendor, 
was engaged in selling medicinal preparations designated Karpatol, 
Regulator Femina, Holly Mountain Tea (or Holy Mountain Tea), 
and Garlo Garlic Pills and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication: 

(a) That Karpatol— 

(1) Will cure constipation, flatulence, or any stomach disease or 
ailment ; 

(2) Will have a beneficial effect upon the symptoms of stomach 
disorder such as headache, loss of appetite, dizziness, bitter taste in 
the mouth, white tongue, bad breath, belching, heartburn, or puffiness; 


24 Amendment. See 38 F. T. C. 820. 
23 Amendment. See 39 F. T. C. 649. 
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(3) Will promote digestion, eliminate impurities from the body, 
promote excretion, regulate the excretory organs, or benefit the blood, 
the kidneys, the liver, or the nerves; or 

(6) That Regulator Femina— 

(1) Will bring about regularity of the menses or will have any 
effect in curing diseases of women or in relieving the following condi- 
tions arising during the menses, namely, dizziness, fainting, nervous 
attacks, hysteria, pains throughout the body, bearing down, or 
bleeding ; 

(2) Will have a beneficial effect if used during the “change of life,” 
or the menopause, or in the treatment of a general break-down of 
internal functions; or 

(c) That the preparation designated Holly Mountain Tea (or Holy 
Mountain Tea)— 

(1) Will have any effect in relieving or curing influenza, coughs, 
colds, inflammation, catarrh, bronchitis, asthma, consumption, or any 
chest or lung disease or ailment; 

(2) Has been tested at or recommended by institutions or uni- 
versities; or 

(d) That Garlo Garlic Pills will have any effect in relieving symp- 
toms of high blood pressure such as: dizziness, weakness, headache, 
nervousness, or sleeplessness. 

The said Elizabeth Fontana further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregomg agreement. (1-18939, May 24, 1948.) 

03234. Cosmetic—Qualities, Properties or Results—The Commission 
directed that Stipulation 03234, entered into by the respondent named 
below, be amended by striking therefrom inhibition (a) that appeared 
thereon, so that the stipulation now reads as follows: 

HK. T. Browne Drug Co., Inc., a corporation, 127 Water Street, New 
York, N. Y., vendor-advertiser, engaged in selling a cosmetic desig- 
nated Palmer’s Skin Success Whitening Cream, and Cole & Co., a 
corporation, Sterick Building, Memphis, Tenn., advertising agent, 
engaged in the business of conducting an advertising agency which dis- 
seminated advertisements for the above-named product on behalf of 
EK. T. Browne Drug Co., Inc., agreed, in connection with the dissem- 
ination of future advertising, to cease and desist from: 

(a) By use of the word “Whitening” as a part of the brand name, 
or otherwise, that said product will permanently whiten the skin; or 

(6) That said product will permanently lighten the skin. 

K. T. Browne Drug Co., Inc., and Cole & Co., and each of them, 
further agreed not to publish, or cause to be published, any testi- 


26 Amendment. See 39 F. T. C. 652. 


STIPULATIONS 1287 


-monial containing any representation contrary to the foregoing 
agreement. (1-18941, Nov. 4, 1947.) 
03237.27 Medicinal ErkparabindScaiaiitibs, Properties or Results.—Stip- 


ulation No. 03237 has been amended so that it now reads: 
P. D. G. Products, Inc., a corporation, Box No. 1896, High Point, 


N. C., advertiser-vendor, was engaged in selling Ae prepara- 
tions designated Dr. Foster’s L-K and Kolron and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

(a) That Dr. Foster’s L-K will have a beneficial effect in the treat- 
ment of indigestion, stomach disorders, loss of weight or strength, 
undernourishment, run-down condition, acid condition, muscular 
aches or pains, insomnia, nervousness, symptoms of toxic poisoning, 
kidney disorders, high blood pressure, or symptoms of an insufficient 
flow of gastric juices; 

: (6) That Dr. Foster’s L-K has a beneficial effect in the treatment 
_ of loss of appetite, headaches or gas cramps except to temporarily re- 
lieve such conditions when caused solely by constipation ; 

(e) That Dr. Foster’s L-K will cure constipation or that it posseses 
therapeutic properties in excess of those of an irritant cathartic; 

(d) That Kolron will cure a cold or cough or influence the course or 
duration of a cold; or 

(e) That Kolron has a beneficial effect in the treatment of bronchial 
irritations, fever, sneezing, stuffiness or congestion. 

The said P. D. G. Products, Inc., further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (1-19048, May 12, 1948.) 

03269.%8 Medicinal Preparation—Qualities, Properties or Results.—Stip- 
ulation No. 03269 has been amended so that it-now reads: 

Lawrence F. Heer, an individual doing business as Berosol Products, 
Rockaway Beach, N. Y., vendor-advertiser, was engaged in selling a 
medicinal preparation designated Mayr’s and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) That the product will prevent the absorption of toxic sub- 
stances ; 

(6) That it will relieve or correct indigestion ; 

(e) That it will regulate the flow of bile and is a stomach remedy. 

The said Lawrence F. Heer further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (1-19412, Jan. 14, 1948.) 


27 Amendment. See 39 F. T. C. 653. 
23 Amendment. See 40 F. T. C. 832. 
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(3282.29 Medicinal Preparation—Qualities, Properties, or Results.—Stip- 
ulation No. 03282 has been amended so that it now reads: 

Hope, Inc., a corporation, 138 West Twenty-fifth Street, New York, 
1, N. Y., vendor-advertiser, was engaged in selling a medicinal prep- 
aration designated Hope Laxative and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication: ny 

That such preparation acts gently or that it does not cause griping. 

The said Hope, Inc., further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (1-19351, Apr. 15, 1948.) 

03299.° Medicinal Preparation—Qualities, Properties, or Results.—The 
‘Commission directed that Stipulation No. 03299 be amended so that 
it now reads: 

Floret Products Co., Inc., a corporation, 336 Canal Street, New 
York, N. Y., vendor-advertiser, was engaged in selling a medicinal 
preparation designated Italina and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication: 

That the preparation “Italina” will cleanse the stomach of im- 
purities. 

The said Floret Products Co., Inc. further agreed not to publish 
or cause to be published any testimonial containing any representa- 
tion contrary to the foregoing agreement. (1—19357, Apr. 12, 1948.) 

033038. Medicinal Preparations—Qualities, Properties, or Results.— 
Stipulation No. 08303 has been amended so that it now reads: 

C. B. Dozier, an individual, trading as W. D. Taylor Co., 1001 Nine- 
teenth Street, North, Bessemer, Ala., vendor-advertiser, engaged in 
selling medicinal preparations designated Kolex Liquid and Kolex 
Salve and Morris Timbes, an individual trading as Morris Timbes 
Advertising, p. 0. box 335, Mobile, Ala., advertising agent, engaged 
in the business of conducting an advertising agency which dissem- 
inated advertisements for the above-named products on behalf of 
C. B. Dozier, agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication : 

(a) That Kolex Liquid is beneficial in preventing or providing 
effective relief for the common cold, or any of the symptoms thereof 
except to the extent that it may assuage coughs accompanying a 
common cold or arising from minor throat irritations; or 
= Amendment. See 40 FF. T. C. 887. 


80 Amendment. See 42 FB. T. C. 544. 
31 Amendment. See 42 F. T. C. 546. 
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_ (6) That Kolex Salve is beneficial in providing effective relief for 

 congestions of the throat and chest caused by the common cold, or 

for any of the symptoms thereof except to the extent that it may 
| assuage the discomforts of nasal irritations and congestions. 

_ The said C. B. Dozier and Morris Timbes, and each of them further 
agreed not to publish, or cause to be published, any testimonial con- 
taining any representation contrary to the foregoing agreement. 
(1-18623, Apr. 27, 1948.) 

03314." Health Foods and Drugs—Qualities, Piuentes) or Results.— 
Stipulation No. 03314 has been amended so that it now reads: 

Stanley N. Phillipps, an individual doing business as Parks-Phil- 
lipps Health Foods Co., 105 West Fifth Street, Cincinnati 23, Ohio, 
vendor-advertiser, was engaged in selling health foods and drug 
preparations designated Phillipps Garlic and Parsley Tablets, Phil- 
lipps Herb Vegetable Tablets (formerly designated Phillipps Vege- 
table Mineral Tablets) and Phillipps Vitamin B Complex Tablets 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 

That Phillipps Garlic and Parsley Tablets— 

(a) Will relieve high blood pressure or high blood pressure symp- 
toms; 

(6) Will check intestinal putrefaction; relax small arteries or build 
blood ; 

(c) Will relieve nervousness, physical or mental exhaustion or 
loss of sleep or dizzy spells. 

That Phillipps Vitamin B Complex Tablets— 

(a) Will relieve indigestion, constipation, fatigue, loss of energy, 
and loss of weight or nervousness; 

(6) Will aid digestion or the absorption of digested foods; 

(c), Will promote resistance to infection or will relieve or cure 
neuritis and nervous symptoms; 

(d) Will help maintain a normal condition of the stomach or in- 
testines except in those instances where the user does not obtain 
an adequate amount of Vitamin B Complex from ordinary foods; 

(e) Will prevent diseases of the skin or hair or will prevent anemia 
or increase longevity; 

(f) Will relieve or prevent mental disturbances. 

That Phillipps Herb Vegetable Tablets (formerly designated Phil- 
lipps Vegetable Mineral Tablets) — 

(a) Will reduce the body weight or will decrease the desire for 
food, or that it contains no harmful drug or laxative ; 

(6) Will help neutralize body acids or that it will supply mineral 
colloids essential to oxidation and elimination of fat. 


2 Amendment. See 42 F. T. C. 552. 
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The said Stanley N. Phillipps also agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (1-20015, Apr. 22, 1948.) 

03324.%% Laxative Preparation—“Doctor”.—The Commission directed 
that Stipulation No. 03324 be amended by striking Rufus Rhoades and 
Robert O. Davis, as parties thereto, so that the stipulation now reads: 

B. L. Corley, an individual trading as Corley Diet Foods Co., 690 
Market St., San Francisco, Calif., advertiser-vendor, engaged in sell- 
ing a laxative preparation designated Dr. Corley’s LaXX, entered 
into an agreement, in connection with the dissemination of advertising, 
to forthwith cease and desist from: 

Representing that the said B. L. Corley is a doctor, by use of the 
brand name “Dr. Corley’s LaX X” or otherwise, without disclosing with 
equal conspicuousness wherever such representation is made the fact 
that the said B. L. Corley is not a doctor of medicine. 

B. L. Corley further agreed not to-publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (1-19815, Apr. 6, 1948.) 

03326.°4 Medicinal Preparations—Qualities, Properties or Results and 
Safety—Supplemental Stipulation No. 03326 has been amended so 
that it now reads: 

Casimir Albert Lesiak, an individual trading as Karnack-Ambrosia 
Co., P. O. Box 190, Scranton, Pa., vendor-advertiser, was engaged in 
selling medicinal preparations designated Lekotoria Herb Tea No. 20, 
Lekotoria Herb Tonic, and St. Alben Herb Tea No. 10 and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication: 

(a) That Lekotoria Herb Tea No. 20 will beneficially influence con- 
ditions such as headaches, accumulation of gases or belching in excess 
of such temporary relief as may be afforded by a laxative when such 
conditions are due to or caused by constipation ; 

(6) That Lekotoria Herb Tea No. 20 will beneficially influence con- 
ditions such as indigestion, upset stomach, dizziness, restlessness, 
sleeplessness, or nervousness ; 

(c) That Lekotoria Herb Tea No. 20 will cleanse the stomach, in- 
testines, or kidneys of impurities or ferments; 

(d) That Lekotoria Herb Tea No. 20 is safe to use; 

(¢) That Lekotoria Herb Tonic will beneficially influence conditions 
such as accumulation of gases, belching, or headaches in excess of such 
temporary relief as may be afforded by a laxative when such condi- 
tions are due to or caused by constipation; 


%3 Amendment. See 43 BF. T. C. 739. 
34 Amendment of supplemental. See 43 F. T. C, 740. 
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(ff) That Lekotoria Herb Tonic will beneficially influence condi- 
: tions such as nervousness, listlessness, or weakness ; 

— (g) That Lekotoria Herb Tonic will cleanse the stomach, intestines, 
_ or kidneys of impurities or poisonous wastes; 

(2) That St. Alban Herb Tea No. 10 will beneficially influence con- 
ditions such as headache or accumulation of gases in excess of such 
temporary relief as may be afforded by a laxative when such conditions 
are due to or caused by constipation ; 

(2) That St. Alban Herb Tea No. 10 will beneficially influence con- 
ditions such as dizziness, restlessness, sleeplessness, nervousness, or in- 
digestion ; 

(7) That St. Alban Herb Tea No. 10 will cleanse the stomach, in- 
testines or kidneys of impurities; and 

(%) That St. Alban Herb Tea No. 10 is safe to use. 

The said Casimir Albert Lesiak further agrees not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. 

It is further agreed, That Stipulation No. 0964, executed by the said 
Casimir Albert Lesiak and accepted by the Commission on October 7, 
1935,*° is to remain in full force and effect, and that the terms and 
agreements therein are not to be considered modified or altered in any 
way by this supplemental stipulation. (1-8748, May 4, 1948.) 

03331.°° Medicinal Preparation—Qualities, Properties or Results and 
Safety—The Commission directed that Stipulation No. 03331 be 
amended so that it now reads: , 

C. A. Seroy, an individual, doing business under the trade name 
Legumin Products Co., 850 Euclid Avenue, Cleveland, Ohio, vendor- 
advertiser, was engaged in selling a medicinal preparation variously 
designated Legu-Con, Legucon, and Legumins Herbolax Tablets and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication: 

(a) That use of the said preparation will have any effect on the 
condition known as constipation except to the extent that it may pro- 
vide temporary relief therefor ; 

(6) That use thereof will have any effect on symptoms such as 
fatigue, tiredness, gas, bloat or biliousness except to the extent that it 
may temporarily relieve such symptoms only when they are known to 
be due to constipation ; 

(c) That use thereof will eliminate waste through the liver or 
through the kidneys; 

(d) That use thereof will facilitate natural elimination or tone the 
digestive tract ; 


% See 21 F. T. C. 1043. 
86 Amendment. See 43 F. T. C. 743. 
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(e) That use thereof will prevent excess fat, relieve pain or dis- 
orders, promote sleep, create warmth or vitality, feed the nerves, 
improve the teeth or the eyes, prevent rickets, tone the blood, improve 
the user’s looks, prevent goitre, promote vitality or provide mental 
balance ; 

(7) That use thereof will provide appreciable amounts of sodium, 
potassium, magnesium, iron, chlorine, phosphorus, silicon, calcium, 
sulphur, iodine, fluorine or manganese ; 

(g) That the aforesaid preparation is a dietary supplement ; or 

(A) That the aforesaid preparation is safe to use. 

The said C. A. Seroy further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (1—20035, Apr. 2, 1948.) 


| 


STIPULATIONS 


DIGEST OF STIPULATIONS EFFECTED THROUGH THE 
COMMISSION’S DIVISION OF STIPULATIONS: 


7507.2 Laxative Preparation—Qualities, Properties, or Results.—Stipu- 
lation No. 7507 has been amended so that it now reads: 

Bi-Lets Products, Inc., a Tennessee corporation, with its prin- 
cipal office and place of Sees located in Nashville, Tenn., advertiser- 
vendor, and Kelly, Zahrndt & Kelly, Inc., a oe ce. 
with its principal place of business located in St. Louis, Mo., adver- 
tising agency, engaged in offering for sale and selling a laxative prepa- 
ration known as “Bi-Lets,” entered into an agreement, in connection 
with the dissemination of advertising relating to that preparation, to 
cease and desist from representing, directly or by implication, that 
said preparation : 

(a) Will have any effect on constipation other than to afford Bere 
rary relief for that condition; 

(6) Will have any effect on symptoms such as gas on the sfomtaele 
indigestion, headache, tired, all-in or restless feeling, except to the 
extent that it may temporarily relieve such symptoms when they are 
due to constipation ; 


1 Following the reorganization of certain of its divisions, effective August 12, 1946, the 
new Division (more recently Bureau) of Stipulations was charged with the handling of all 
matters considered appropriate for settlement by stipulation, including both such matters 
as had theretofore culminated in the false and misleading advertising stipulations effected 
through the Commission’s Radio and Periodical Division, as it theretofore functioned, and 
those theretofore effected through the Trial Examiner’s Division. 

The first of the matters thus dealt with by the Division of Stipulations to culminate in a 
stipulation was that of A. Grabezewski, trading as Larum Products, accepted September 27, 
1946, which was numbered 7506, a number arrived at through adding the 4173 stipulation 
matters handled prior thereto by the Trial Examiner’s Division and the 03332 matters 
handled prior thereto by the Radio and Periodical Division, and appears in 43 F. T. C. 745. 

The reorganization referred to, under which, among other things, the unit known as the 
Radio and Periodical Division, became a part of the Office of Legal Investigations, was 
incident to the reorganization plan drafted by the Commission in conformance with a 
program, which was approved by the President and is described in the Commission’s 
Annual Report for 1946 at page 2 et seq. 

The plan in question, as further referred to in operation, in the Commission’s Annual 
Report for 1947, was designed to expedite observance of the laws under the Commission’s 
jurisdiction, by emphasis upon industry-wide simultaneous action and by expanding the 
cooperative phases of its work, but subject to the qualification, as there explained, that 
under the program, with its greater emphasis on the elimination of unfair trade practices 
through cooperative means, no matter is disposed of by voluntary agreement through trade 
practice conference or stipulation, which involves violation of the Clayton Act, combina- 
tion or collective action in restraint of trade, or practices which are fraudulent or inher~ 
ently dangerous to health. 


2 Amendment. See 43 F. T. C. 746. 
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(c) Has any effect on intestinal fermentation except to the extent 
that it may, by reason of its laxative action, remove fermented waste 
matter from the intestinal tract; 

(d) Has any effect on the liver or upon the production or flow ot 
bile. 

Bi-Lets Products, Inc., and Kelly, Zahrndt & Kelly, Inc., further 
agreed not to publish or cause to be published any testimonial con- 
taining any representation contrary to the foregoing agreement. 
(1-19772, Jan. 20, 1948.) 

7509.3 Drug Preparations—Qualities, Properties or Results.—Supple- 
mental Stipulation No. 7509 has been amended so that it now reads: 

Southwestern Drug Corp., a Texas corporation, trading as Red Ar- 
row Laboratories, with its principal place of business located in Dallas, 
Tex., advertiser-vendor, and Ruthrauff & Ryan, Inc., a Delaware cor- 
poration, with its principal office located in New York, N. Y., adver- 
tising agency, engaged in advertising for sale and selling, in com- 
merce, drug preparations designated “Red Arrow Nose and Throat 
Drops,” “Red Arrow Mineral Crystals” and “Arro-Caps,” entered into 
an agreement, in connection with the dissemination of advertising re- 
lating to those preparations, to cease and desist from representing, 
directly or by implication: 

(a) That Red Arrow Nose and Throat Drops are beneficial in the 
treatment of colds, unless limited to such benefit as they may afford 
in temporarily relieving local nasal congestion ; 

(6) That Arro-Caps will correct tiredness or jittery or nervous 
conditions ; 

(¢) That Arro-Caps afford complete or sure security from a shortage 
of vitamins. 

The two corporations further agreed not to publish or cause to be 
published any testimonial contrary to the foregoing agreement. 

The two corporations further agreed that this stipulation is supple- 
mental to a certain Stipulation No. 02111 accepted and approved by 
the Federal Trade Commission on April 21, 1938, which stipulation 
remains in full force and effect. (1-12220, Apr. 27, 1948.) 

7510.° Cosmetic Preparations—Safety and Qualities, Properties or Re- 
sults.—Stipulation No. 7510 has been amended so that it now reads: 

Overton Hygienic Mfg. Co., an Illinois corporation, with its prin- 
cipal place of business located in Chicago, Il., advertiser-vendor, 
engaged in offering for sale and selling, in commerce, cosmetic prepara- 
tions designated “Ro-Zol Bleach,” “High Brown Bleach Ointment” 
and “Evergloss High Brown Hair Grower,” entered into an agree- 


’ Amendment. See 43 BF. T. C. 747, 
*See 26 F. T. C. 14735. 
5 Amendment. See 43 F. T. C. 748. 
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ment, in connection with the dissemination of advertising relating 
_to those preparations, to cease and desist from representing, directly 
| or by implication: 

(a) That a cosmetic preparation now designated RO-ZOL Bleach, 
_or any other preparation containing substantially the same ingredients, 
or possessing the same properties, whether sold under that name or 
| any other name, may have no harmful effects; that it is harmless; or 
| that it will remove skin blemishes; 

(6) That a cosmetic preparation now designated Evergloss or any 
| other preparation containing substantially the same ingredients or 
| possessing the same properties, whether sold under that name or any 
_ other name, contains no unctuous substance; and that it will invigorate 
the hair; 

(¢) That a cosmetic preparation formerly designated High Brown 
Hair Grower and now designated High Brown Hair Dressing or any 
other preparation containing substantially the same ingredients or 
possessing the same properties, whether sold under those names or 
any other name will cause the hair to grow or will stimulate the growth 
of the hair. 

Overton Hygienic Mfg. Co. further agreed to cease and desist from 
using the words “Hair Grower” or any similar words or phrases in 
the designation of the preparation “High Brown Hair Grower” or 
any other preparation containing substantially the same ingredients 
or possessing substantially the same properties. 

Overton Hygienic Mfg. Co. further agreed aot to publish or cause 
to be published any testimonial which fails to comply with the fore- 
going agreement. (1-14619, Nov. 4, 1947.) 

7517.6 Medicinal Preparation—Qualities, Properties or Results and Com- 
position —The Commission directed that Stipulation No. 7517 be 
amended so that it now reads: 

Robert I. Fleiss, an individual trading as St. Louis Medicine Co., 
Detroit, Mich., advertiser-vendor, engaged in advertising for sale and 

selling, in commerce, a medicinal preparation designated “Nu-Vita,” 
entered into an agreement, in connection with thé dissemination of 
advertising relating to that preparation, to cease and desist from 
representing, directly or by implication, that the preparation : 

(a) Endows one with new vitality, life, or strength ; 

(6) Contains any ingredient not actually contained therein ; 

(c) Overcomes or corrects poor blood, high or low blood pressure, 
weak rundown conditions, pain in the back, rheumatism, nervousness, 
jitters, dizziness, dyspepsia, stomach, kidney or liver disorders due 


to any cause; 


6’ Amendment. See 43 F. T. C. 758. 
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(d) Aids in toning, or tones the nerves, digestion or blood; siti 

(ce) Relieves or corrects tiredness, weakness, colds or coughs, fatigue 
or nervous indigestion. 

Robert I. Fleiss further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (1-19321, Apr. 6, 1948.) 

7528.7 Medicinal Preparation—Safety, Composition and Qualities, Prop- 
erties or Results.—The Commission directed that Stipulation No. 7528 
be amended so that it now reads: 

Paul Otto Lehmann, an individual doing business under the trade 
name of MY-X-YM Food Enzymes Products, with his principal 
place of business located in Chicago, Ill., advertiser-vendor, engaged 
in the business of offering for sale and selling in commerce, medicinal 
preparations including the preparation designated MY-—X-YM, 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease and desist from represent- 
ing, directly or by implication: 

(a) That said preparation is not habit forming, and is not harmful, 
contains no artificial cathartic, contains essential health-giving ele- 
ments, or is a natural food accessory ; 

(6) That use thereof will produce natural elimination, supply raw 
food enzymes, or supply enzymes for the needs of all organs, tissues, 
or cells of the body, cause a reduction of body weight, keep body 
weights controlled within certain limits, or balance the daily diet; 

(c) That use thereof will provide any beneficial effect when used 
in connection with conditions known as fatigue, chronic angioneurotic 
edema, allergic eczema, allergic rhinitis, chronic allergic headache, 
allergic vomiting, chronic urticaria, allergic edema, allergic papular 
eczema, chronic allergic colitis, gastric or pancreatic achylia, acidosis, 
autointoxication, acne, appendicitis, colitis, colds, catarrhal diseases, 
gall bladder trouble, neuritis, underweight, obesity, piles, rheumatism, 
stomach disorders or spasmatic colon; 

(d) That use thereof will provide any beneficial effect when used 
in connection with catarrhal conditions which may manifest them- 
selves in the sinuses, nose, ears, throat, bronchial tubes, lungs, stomach, 
liver, gall bladder, pancreas, intestine or colon; 

(e) That use thereof will provide any effect on the condition known 
as constipation except to the extent that it may provide temporary 
relief therefor ; 

(7) That use thereof will provide any effect on symptoms such as’ 
bad breath, headache or sluggishness, except to the extent that it may 
provide temporary relief therefor when such symptoms are due to 
constipation ; 


™Amendment. See 43 F. T. C. 758. 
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(g) That use thereof will solve the cooked diet problem, prevent 
pollution in the blood stream, prevent the formation of toxic matter 
in the food tract, increase vitality, provide proper gland functioning 
or restore energy or vigor. 

Paul Otto Lehmann further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (1-19904, Apr. 15, 1948.) 

7544.5 Laxative Preparation—Qualities, Properties or Results.—The 
Commission directed that Stipulation No. 7544, entered into by the 
respondent named below, has been amended so that it now reads: 

G. S. Cheney Co., a Massachusetts corporation, with its principal 
place of business located in Boston, Mass., advertiser-vendor, and 
Laurence L. Shea, an individual trading as the Lawrence Agency, 
with his principal place of business located in Boston, Mass., ad- 
vertising agency, engaged in advertising for sale and selling, in 
commerce, a laxative preparation designated “Cheney’s Compound 
Herb Tablets,” entered into an agreement in connection with the 
dissemination of advertising relating to that product, to cease and 
desist : 

(a) From representing, directly or by implication, that said prep- 
aration tones up the system, has a significant beneficial effect on 
the kidneys or liver, keeps the complexion clear, or beneficially in- 
fluences the condition known as constipation except to the extent that 
it may provide temporary relief therefor ; 

(6) From representing, directly or by implication, that said prep- 
aration, by checking or correcting constipation, prevents the poisoning 
of cells in the body, irritation of the nervous system, or interference 
with the normal functions of the organs of the body. (1-20294, Feb. 
5, 1948.) 

7549.9 Supplementary Food and Medicinal Preparations—Qualities, Prop- 
erties or Results, Scientific or Relevant Facts and Government and Medical 
Indorsement or Approval—The Commission directed that Stipulation 
No. 7549 be amended so that it now reads: 

Mineralized Foods, Inc., a Maryland corporation, with its principal 
place of business located in Baltimore, Md., advertiser-vendor, 
engaged in advertising for sale and selling in commerce, various sup- 
plementary food preparations, the principal ingredient thereof being 
dehydrated sea plants, and designated respectively Sodeom D-X 
tablets, D. X. T., Sea Vegecent, West’s Sea Vegetable Mucene and 
West’s Selected Imported Sea Vegetables, and a medicinal prepara- 


8 Amendment. See 43 F. T. C. 767. 
®’ Amendment. See 43 F. T. C. 770. 
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tion designated Ocean-Lax (heretofore designated Sea-Lax) , entered 
into an agreement, in connection with the dissemination of advertis- 
ing relating to those preparations, to cease and desist from repre- 
senting directly or by implication : 

(2) That Sodeom is of any value in the treatment of rheumatism, 
arthritis, neuritis, stiff joints, hardening of the arteries, stones in the 
bladder, gall or kidneys, acidosis, brain or nerve fatigue, neuralgia, 
liver ailments or loss of appetite; 

(6) That Sodeom is of any value in relieving pain or misery ; 

(¢) That Sodeom is a dissolving or softening agent; 

(d) That anyone taking Sodeom will experience beneficial results 
after consumption of any specified amount; 

(e) That Sodeom promotes strength, energy, or endurance; 

(7) That West’s Sea Vegetable Mucene is of any value in the treat- 
ment or prevention of colitis, unhealthy skin, hardening of the arteries, 
senility or premature old age or that it will neutralize or destroy 
poisons in the system; 

(g) That a person consuming a normal diet in the United States 
requires supplemental iodine in the form of Sodeom or West’s Sea 
Vegetable Mucene; 

(h) By citation of their names in a list designated “References,” 
or otherwise, that any government, medical or other authorities 
recommend any of said products or that the theories and claims pro- 
pounded by said Mineralized Foods, Inc., in its advertising represent 
the opinions of such authorities ; 

(¢) That West’s Selected Imported Sea Vegetables is a gland food; 


(7) That West’s Selected Imported Sea Vegetables is of value in 
preventing or treating, or will have a beneficial effect upon goitre, reg- 
ulation of weight or the glandular system, nerves, blood pressure, 
heart action, low vitality, constipation or other disorders of the human 
system, or that it will stimulate growth or promote normal mental or 
physical development, build up strength or correct listlessness ; 

(k) That West’s Selected Imported Sea Vegetables is of value in 
increasing beauty, preserving youth, clearing the complexion, building 
energy, retarding hardening of the arteries, destroying bacteria or 
eliminating body poisons; 

(4) D-X Tablets or D. X. T. is of any value in the prevention or 
treatment of diabetes; 


(m) That Ocean-Lax will have any effect other than to induce 
laxation temporarily ; 


(n) That either West’s Selected Imported Sea Vegetables or any 


other of the products herein referred to is of value in the prevention 
or treatment of cancer. 3 
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Mineralized Foods, Inc., further agreed not to publish any testi- 
monial containing any representation contrary to the foregoing agree- 
ment. (1-20278, April 2, 1948.) 

7612. Baby Chicks—Source or Origin, Price and Inspected—Stipula- 
tion No. 7612 has been amended so that it now reads: 

Tilmer Thompson, an individual trading as Tilmer Thompson 
Hatchery, in Elmore, Minn., and as Famous Chicks, in Winnebago, 
Minn., advertiser-vendor, engaged in hatching and selling baby chicks, 
in commerce, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist, with respect 
thereto: f 

(a) With respect to baby chicks hatched or sold by Tilmer Thomp- 
son Hatchery, from using the trade name “Famous Chicks” or any 
other name so as to conceal or fail to disclose that said chicks are 
actually hatched or sold by said hatchery, or that any such business 
operated under such other trade name is. independent of said business 
designated “Tilmer Thompson Hatchery”; : 

( 6) Offering baby chicks for sale at any specified price unless such 
price is the total amount charged for such chicks; 

(c) Representing that any breeding stock producing eggs from 
which these baby chicks are hatched, are inspected by an authorized 
inspector, unless limited expressly to such breeding stock as is so 
inspected. (1-20674, June 18, 1948.) 

7625. Umbrellas—Composition—Hyman Wank, an individual with 
his principal place of business located in New York, N. Y., engaged 
in offering for sale and selling in commerce, umbrellas, entered into 
an agreement, in connection with the offering for sale, sale and dis- 
tribution thereof, to cease and desist : 

From advertising, branding, labeling, invoicing, selling, or offering 
for sale, umbrellas, the covering material of which is made of or 
contains rayon, without disclosing, by use of the word “rayon,” the 
fact that such material is composed of or contains rayon; and when 
the material is composed in part of rayon and in part of fabrics or 
material other than rayon, from failing to disclose, in immediate 
connection or conjunction with the word “rayon” and in equally 
conspicuous type, each constituent fiber of such material in the order 
of its predominance by weight, beginning with the largest single 
constituent. (1-19923, July 9, 1947.) 

7626. Insecticide—Qualities, Properties or Results—Industrial Man- 
agement Corporation, a California corporation, with its principal 
place of business located in Los Angeles, Calif., and I. E. Hanover, 
A. E. Hanover and H. R. Hanover, copartners trading as Southern 


10 Amendment. See 43 F. T. C. 808. 
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Products Co., with their principal place of business located in Mem- 
phis, Tenn., advertiser-vendors, engaged in offering for sale and sell- 
ing in commerce, an insecticide designated “Aerosol Insect-O-Blitz,” 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from representing, 
directly or by implication : 

1. That Aerosol Insect-O-Blitz charges 1,000 cubic feet of space 
in 4 seconds, unless such representation is limited to flying insects; 

9. That Aerosol Insect-O-Blitz kills pests which contact a surface 
sprayed with it or air charged with the spray ; 

3. That Aerosol Insect-O-Blitz kills all bugs and insects within the 
space sprayed, unless such representation is limited to flying insects; 

4. That Aerosol Insect-O-Blitz penetrates crevices and insect breed- 
ing places, unless directions provide that the contents be specifically 
directed into such spaces and the time of application be adequate; 

5. That each dispenser contains sufficient Insect-O-Blitz to spray an 
“average 5-room house 40 times and protects for a full year. 

6. That each dispenser contains sufficient Insect-O-Blitz to spray 
an average room 150 times, unless such representation is limited to 
flying insects; 

7. That Aerosol Insect-O-Blitz kills all insects in the average size 
room with 4 seconds of spraying, unless such representation is limited 
to flying insects; 

8. That each dispenser contains sufficient Insect-O-Blitz to kill in 
an area of 150,000 cubic feet, unless such representation is limited to 
flying insects. (1-20422, July 16, 1947.) 

7627.4 Cosmetic Preparations—Qualities, Properties or Results —Melvin 
& Badger Co., a Massachusetts corporation, with its principal place 
of business located in Boston, Mass., advertiser-vendor, engaged in 
operating a drug store or pharmacy, and in addition manufactures or 
compounds, according to its own formulae, a small number of medici- 
nal and cosmetic preparations, designated “Massage Cream,” “M. & 
B. Ruggles Cream,” “Rose Almond and: Benzoin Lotion,” “Cleansing 
Cream,” and “M. & B. Menthol Cologne,” entered into an agreement, 
in connection with the dissemination of advertising, relating to said 
preparations, to cease and desist from representing, directly or by 
implication: 

1, That its “Massage Cream” will aid in the prevention of wrinkles; 

2. That M. & B. Ruggles Cream will heal cracked skin or is absorbed 
by the skin; 

3. That its “Rose Almond and Benzoin Lotion” will prevent chapped 
hands, sunburn, or skin roughness; 


U Substitute. 
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4. That its “Cleansing Cream” will nourish the skin; 
_ 5. That M. & B. Menthol Cologne is a remedy for headaches, hay 
_ fever, or head colds. 
_ Melvin & Badger Co. further agreed that this substitute stipulation 
supersedes Stipulation No. 75882 approved by the Federal Trade 
Commission on March 10, 1947. (1-18300, July 1, 1947.) 
7628. Uniforms for Doctors, Nurses, Waiters, Etc. sigderth ted Refunds 
_and Composition.—Arthur M. Berger and Sylvia J. Berger, copartners 
trading as Hoover Manufacturing & Sales Co., with their principal 
_place of business located in New York, N. Y., advertiser-vendors en- 
gaged in the business of offering for sale and selling specialty articles 
of wearing apparel, including uniforms for doctors, nurses, waiters 
and waitresses, in commerce, entered into an agreement, in connection - 
| with the offering for sale, sale and distribution thereof, to cease and 
desist from: 

(1) Representing, directly or inferentially, that they will refund 
the purchase price of any article of merchandise, or make refunds in 
accordance with their “Guarantee of Satisfaction,” unless all claims 
for refunds and all claims for adjustment under such “Guarantee of 
Satisfaction” are promptly adjusted in strict accordance with the 
terms and conditions of such representation or guarantee; 

(2) The use of the term “Linene” or any other term or word con- 
noting linen, to designate or describe any fabric or product not pro- 
duced wholly from fibers of flax plants. (1-20569, July 24, 1947.) 

7629. Medicinal Preparations—“Laboratories.”—Albert P. Shirley, an 
individual trading as Indola Products Co. and as The Sansol Labora- 
tories, with his principal place of business located in Chicago, IIl., 
advertiser-vendor, engaged in the business of offering for sale and sell- 
ing a medicinal preparation designated as “Sansol,” “Sansol Douche 
Powder” and “Sansol Hygienic Powder,” in commerce, entered into 
an agreement, in connection with the dissemination of advertising 
thereto, to cease and desist from: 

Using the word “Laboratories” or other word or term of similar 
import as part of his trade name, or otherwise representing, directly 
or inferentially, that he owns, operates or controls a laboratory 
equipped for the compounding of medicinal preparations and for re- 
search in connection therewith. (1-20585, Aug. 4, 1947.) 

7630. Douche Preparation—Qualities, Properties or Results and Hospital 
Tested.—Alfred Paul Zabin, an individual operating under the trade 
name of Avex Co., with his principal place of business located in New 


2 See 43 F. T. C. 793. 
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York, N. Y., advertiser-vendor, and Jasper, Lynch & Fishel, Inc., | 
a New York corporation with its principal place of business located 
in New York, N. Y., advertising agent, engaged in the business of 
offering for sale and selling a douche preparation designated Avex, 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product to cease and desist from dissemi- 
nating and from representing, directly or by implication: 

(a) That said preparation will be effective in stopping or lessening 
the secretion of vaginal discharge or that it will do more than act as 
a cleansing douche for the removal of accumulations of such discharge; 

(b) That said preparation is hospital tested, or from otherwise 
representing that said preparation has been used experimentally in 
- ahospital. (1-20686, Aug. 4, 1947.) 

7631. Paint Mixing 0il—Qualities, Properties or Results.—R. A. Davis, 
an individual trading as Chief Oil Co., with his principal office 
and place of business located in Raton, N. M., advertiser-vendor, en- 
gaged in offering for sale and selling an oil designating “Big Chief 
Paint Mixing Oil” (formerly designated “Chief Brand Paint Mixing 
Oil”), in commerce, in competition with other persons, firms and 
corporations likewise engaged, entered into an agreement, in connec- 
tion with the offering for sale, sale and distribution thereof, to cease 
and desist from representing in any manner that the product is a 
double purpose oil or that it serves the same purpose as, or is’ as 
efficacious as linseed oil and turpentine or of either in the mixing 
of white lead, ready mixed house, roof, or barn paints, or that it is 
an acceptable substitute for either or both when used for that purpose. 
(1-20484, Aug. 6, 1947.) 

7632. “Midget Adding Machine”—Qualities, Properties, or Results, Gov- 
ernment Use, Value, Price, Refund, Special Offer, Free, Etc.—Lee Ratner, 
an individual doing business under the trade name of Lee Specialty 
Co., with his principal place of business located in Chicago, Il., ad- 
vertiser-vendor, engaged in the business of offering for sale and selling 
a device designated “Midget Adding Machine,” sometimes referred to 
as “Midget Calculator,” in commerce, entered into an agreement, in 
connection with the offering for sale, sale and distribution thereof, to 
cease and desist from representing, directly or by implication: 

(a) That said product does everything a conventional adding ma- 
chine will do; 

(6) That it is used by employees of the Internal Revenue Depart- 
ment; 

(c) That it has a value of from $10 to $15 or any other amount 
greatly exaggerating the value of said product; 
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(d@) That the c. 0. d. price of said product is $2.60 or any other price 
less than a purchaser is charged when buying c. 0. d.; 

(e) That a refund of the purchase price is made to dissatisfied pur- 
_ chasers of the product. 

| Lee Ratner further agreed to cease and desist from representing 
that any offer is an introductory or special offer when, in fact, it is a 
regular offer, or that the usual or customary price of an article is an 
introductory of special price. 

Lee Ratner further agreed to cease and desist from using the term 
“free,” or any other term of similar import or meaning, to describe or 
refer to any article not given as a gratuity and unconditionally and 
the cost.of which is included in the purchase price of another article. 
(1-20401, Aug. 8, 1947.) 

7633. Seasoning Compounds, Spices, Vitamins, Etc.—Laboratories.— 
Morris Laboratories Company, Inc., a New York corporation, with 
its principal office and place of business located in New York, N. Y., 
advertiser-vendor, engaged in the business of offering for sale and 
selling meat curing and seasoning compounds, spices, binders, aromatic 
chemicals, essential oils and vitamins, in commerce, entered into an 
agreement, 1n connection with the offering for sale, sale and distribu- 
tion thereof to cease and desist from representing through use of the 
word “Laboratories” as a part of its corporate name or in any other 
manner that it maintains, owns, operates, or controls a laboratory 
equipped for the compounding and testing of products or for research 
in connection therewith when such is not the fact, (1-20653, Aug. 
12, 1947.) 

7634, Fur Coats—“Manufacturer.”—Northern Fur Coat Manufactur- 
ing Co., Inc., a Minnesota corporation, with its principal place of 
business located in Minneapolis, Minn., and Morris Selcer, president 
of the aforesaid corporation, and in his individual capacity, are en- 
gaged in offering for sale and selling in commerce, a general line of 
fur coats, entered into an agreement, in connection with the offering 
for sale, sale and distribution in commerce, of such fur coats, to cease 
and desist from: 

Representing that this corporation is a manufacturing furrier, or 
using the word “Manufacturing” as part of the corporate name 
“Northern Fur Coat Manufacturing Company, Inc.,” unless in direct 
connection with such representation, or such corporate name, and 
with equal conspicuousness, it is clearly explained that said corpo- 
ration is a wholesale dealer in fur garments, as well as a manufacturer 
of certain of such articles. (1-19480, Aug. 12, 1947.) 

7635. Quilt Pieces—‘“Fast Color” and “Free.”—Everett D. Biddle, 
William Kelley, Roy P. Biddle, and L. Lee Farris, partners, doing 
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business under the trade name Craft Remnant Co., with their plare of 
business located in Bloomington, Ill., advertiser-vendors, engaged in 
offering for sale and selling assorted pieces of cloth to be used in the 
making of quilts, customarily referred to as quilt pieces, in commerce, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from: 

(a) Using the term “fast color” or any term of similar import to 
describe fabrics which change or lose color or otherwise deviate from 
their original intensity when exposed to sunlight or when laundered ; 

(b) Using the word “free” or any term of similar import in referring 
to any merchandise which is not a gift or gratuity and delivered to 
the recipient thereof without cost and unconditionally. (1-20151, 
Aug. 11, 1947.) 

7636. Poultry Medicinal Preparation—Qualities, Properties or Results.— 
Alphonse LaRochelle, an individual trading as Stone Ridge Turkey 
Farm, with his principal place of business located in Crookston, Minn., 
advertiser-vendor, engaged in the business of offering for sale and sell- 
ing a medicinal preparation designated “Worturkchic,” entered into 
an agreement, in connection with the dissemination of advertising re- 
lating to that product, to cease and desist from representing, directly 
or by implication: 

(a) That the preparation will have any beneficial therapeutic effect 
in the prevention, mitigation, treatment, or cure of any type of worm 
infestation in poultry; 

(6) That the preparation will free turkeys or chickens from germs 
or keep them free therefrom ; 

(ce) That the preparation will beneficially influence the condition 
of health of poultry or that it will maintain poultry in good health. 
(1-20844, Aug. 15, 1947.) 

7637. Electric Water Heaters—Qualities, Properties or Results.—Louis 
C. Jepson, an individual doing business as Jepson’s and Jepson Elec- 
tric Water Heater Co., with his principal place of business located in 
Seattle, Wash., advertiser-vendor, engaged in the business of offering 
for sale and selling 115-volt and 230-volt electric water heaters desig- 
nated Jepson Side-Arm Electric Water Heaters, in commerce, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from misrepresenting the time 
it takes Jepson Electric Water Heaters to heat water. 

Louis C. Jepson also agreed to forthwith cease and desist from rep- 
resenting that his 230-volt electric water heaters require no special 
wiring. (1-20100, Aug. 18, 1947.) 

7638. Umbrellas—Composition.—Samuel Brettschneider, an individ- 
ual, trading as Brettschneider Bros., with his principal office and 
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_ place of business located in New York, N. Y., engaged in offering for 


sale, and selling in commerce, umbrellas, entered into an agreement, 


_ In connection with the offering for sale, sale and distribution thereof, 
| to cease and desist: 
From advertising, branding, labeling, invoicing, selling, or offering 
_ for sale, umbrellas, the covering material of which is made of or 
| contains rayon, without disclosing, by use of the word “rayon,” the 
| fact that such material is composed of or contains rayon; and when 
the material is composed in part of rayon and in part of fabrics or 
material other than rayon, from failing to disclose, in immediate 
connection or conjunction with the word “rayon” and in equally 
conspicuous type, each constituent fiber of such material in the order 
of its predominance by weight, beginning with the see single 
constituent. (1-19841, Aug. 21, 1947.) 

7639.5 Electric Fence (iptibebil eas Danlities; Properties or Results.— 

Babson Bros. Co., an Illinois corporation, with its principal place of 

‘business located ‘4 Chicago, IL, advertiser-vendor, engaged in offer- 
ing for sale and selling in commerce certain electric fence controllers 
designated Surge Fencers, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist from representing directly or by implication: 

That the use of a single wire with its electric fence controller will 
hold all livestock, including fence breakers; or that use of its device 
is a positive, sure or certain method of confining livestock. 

It is further agreed that Stipulation No. 02989, executed by the said 
Babson Bros. Co., and accepted by the Commission on May 27, 1942,1* 
is to remain in full force and effect, and that the terms and agreements 
therein are not to be considered modified or altered in any way by 
this supplemental stipulation. (1-17419, Aug. 21, 1947.) 

7640. Perfumes and Toilet Preparations—Domestic as Foreign.—Clair 
Spratley and Margaret Spratley, copartners trading as Joncaire Sales 
Co. with their principal place of business located in New York, N. Y., 
advertiser-vendors, engaged in the business of offering for sale and 
selling perfumes and other cosmetic preparations, using trade or 
brand names of French origin or connotation, such as “Vivette,” “Pois 
de Senteur” and “Un Peu D’Orient,” entered into an agreement, in 
connection with the dissemination of advertising thereof, to cease and 
desist from: 

Using the terms “Vivette,” “Pois de Senteur” and “Un Peu D’Orient” 
or any other French or foreign words or terms as brand or trade names 
for perfumes or other toilet preparations made or compounded in the 
United States, without clearly and conspicuously stating in connection 


13 Supplemental. 
14 See 34 F. T. C. 1771. 
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therewith that such products are made or compounded in the United 
States. (1-20724, Sept. 10, 1947.) 

7641. Ladies’ Garments—Composition.—Dolores Kronthal and Harold 
Kronthal, a California corporation, doing business under the trade 
name of De De Johnson, with their principal place of business located 
in Los Angeles, Calif., advertiser-vendors, engaged in offering for 
sale and selling in commerce, ladies’ garments, entered into an agree- 
ment in connection with the offering for sale, sale, and distribution 
thereof, to cease and desist from: 

(a) Using the term “linen” or any other word, term, phrase, des- 
ignation or representation of similar import, as descriptive of any 
fabric or garment, the fiber content of which is not linen exclusively, 
or which contains any fiber other than linen; and 

(b) Advertising, branding, labeling, fimieeitiet selling or offering 
for sale, garments made of or containing rayon, without disclosing 
by use of the word “rayon” the fact that such garments are composed 
of, or contain rayon; and when such garments are composed in part 
of rayon and in part of fabrics or material other than rayon, from 
failing to disclose in immediate connection or conjunction with the 
word “rayon,” and in equally conspicuous type, each constituent fiber 
of such material in the order of its predominance by weight, beginning 
with the largest single constituent. (1-20268, Sept. 19, 1947.) 

7642. Moisture Absorbing Preparations—Qualities, Properties or Results, 
Volume of Business and Guarantee.—Ralph Hillman and Arthur Hill- 
man, copartners, trading as Hill Manufacturing Co., with their place 
of business located in Atlanta, Ga., advertiser-vendors, engaged in the 
sale and distribution, in commerce, of household products including 
preparations designated as “Dry-Mo,” “Stop-Damp,” “Aire-Dri,” 
“Keep-Dri” and “Hydra-Tex 54 Waterproofer,” in competition with 
individuals, firms, and corporations likewise engaged, entered into 
an agreement, in connection with the sale and distribution thereof, 
to cease and desist from: 

(1) Representing, directly or inferentially, that the preparations 
designated as “Dry-Mo,” “Stop-Damp,” “Aire-Dri” or “Keep-Dri,” 
or other preparations of like composition, are effective in reducing 
humidity or dampness or in preventing mildew or other damage oc- 
casioned by excessive humidity, unless such representation wherever 
made be immediately accompanied in equally conspicuous type by a 
truthful disclosure, as to the number of cubic feet of space which a 
package or given quantity of a designated preparation can be de- 
pended upon adequately to dehumidify, and to the effect that the 
duration of time during which such package or quantity will continue 
effective as a dehumidifying agent is limited and is contingent upon 
the atmospheric conditions of the space in which it is to be used; 
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(2) Representing, by the use of statements such as “* * * will 
absorb 3 times its ne in moisture” or “absorbs 2 to 3 times its weight 
in moisture,” or in any other manner, that the moisture absorbent or 


_ dehumidifying qualities of such preparations or any thereof are in 


excess of the true dehumidifying qualities thereof; 

(3) Representing, directly or inferentially, that the preparation 
designated as “Keep-Dri,” or any like preparation will continue to 
absorb moisture as long as there is excessive humidity in the air or 
that it will continue to act as a dehumidifying agent for any period 
of time in excess of that during which it can be depended upon to 
so function; 

(4) Representing, directly or inferentially, that the preparation 
designated as “Dry-Mo” or other preparation of like composition, 
will repel moths; 

(5) The use of oe term “Cedarizes” as descriptive of the preparation 
designated as “Stop-Damp” or otherwise representing, directly or by 
implication, that said preparation or other preparation of like com- 
position, affords protection against moths; 

(6) The use of the word “Waterproofer” or other word or words 
of like meaning as a trade name or designation for or as descriptive 
of the preparation heretofore designated as “Hydra-Tex 54 Water- 
prooter” or of any preparation which is not effective as a waterproofing 
agent under all conditions of use; Provided, however, That if such 
preparation actually is an efficacious waterproofer under certain con- 
ditions then in that case such word or expression, whenever used, 
shall be immediately accompanied in equally conspicuous type by 
words or. statements definitely and truthfully disclosing the particular 
condition under which the preparation is effective as a waterproofing 
agent ; 

(7) The use of any statement or representation which tends or may 
tend to convey the belief or impression that the preparation here- 
tofore designated as “Hydra-Tex 54 Waterproofer” is permanent, or 
that any water repellent or other qualities of said preparation are 
permanent ; 

(8) Representing, directly or inferentially, that they are the world’s 
largest makers of packaged moisture absorbents, or otherwise that the 
extent or volume of their business is in excess of the true extent or 
volume thereof ; 

(9) Representing, by the use of the word “Guarantee” or other word 
or term of like meaning in their advertising material or otherwise, that 
their preparations are guaranteed, unless clear and unequivocal dis- 
closure be made in direct connection with such word or term of exactly 
what is offered by way of security as, for example, refund of purchase 
price. (1-19006, Sept. 29, 1947.) 
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7643. Dehumidifying Preparation—Qualities, Properties or Results.— 
Puritan Sales Co., a Georgia corporation, with its principal place 
of business (vated in Atlanta, Ga., advertiser-vendor, engaged in 
the business of offering for sale and selling a dehumidifying prepara- 
tion designated “Drier-Outer,” in commerce, entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from representing, directly or by implica- 
tion, that such preparation helps prevent or control mold, mildew, ~ 
rust or rotting caused by dampness or reduces humidity or dampness, 
unless such representations wherever made be immediately accomz,, 
panied in equally conspicuous type by a truthful disclosure as to 
the number of cubic feet of space which each given quantity will 
dehumidify, and the fact that the duration of time during which 
such quantity will continue effective is limited and contingent upon 
the atmospheric conditions of the space wherein used. (1-20140, 
Sept. 29, 1947.) 

7644. Watches, Silverware, Jewelry, Hosiery, and Radios—Lottery 
Schemes.—Jerome Pomeroy, an individual, doing business under the 
trade name of Berkeley Import & Export Co., with his place of business 
located in New York, N. Y., and with a mailing address in Jersey © 
City, N. J., engaged in the sale and. distribution of various items;of © 
merchandise, including watches, silverware, jewelry, hosiery and 
radios in interstate commerce, in competition with other individuals, 
and with partnerships and corporations likewise engaged, entered 
into an agreement in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from: ; 

1. Selling or distributing any merchandise so packed or assembled 
that sales of such merchandise to the public are to be made or, due 
to the manner in which such merchandise is packed or aateeeten at 
the time it is sold by him, may be made by means of a game of chance, 
gift enterprise or lottery scheme. 


2, Supplying to or placing in the hands of others punchboards or 
other lottery devices, either with items of merchandise or separately, 
which said punchboards or other lottery devices are to be used, or 
may be used, in selling or distributing said merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise or lottery scheme. (1-20465, Sept. 
29, 1947.) 

7645. Poultry Feeds—Qualities, Properties or Results, “Health” and 
“Tonic.”—Flory Milling Co., Inc., a Pennsylvania corporation, with 
its principal place of business located in Bangor, Pa., advertiser- 
vendor, and Wildrick & Miller, Inc., a New York por apiaiion, with its 
principal place of business Jocatod in New Novis N. Y., advertising 
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agency, engaged in the business of offering for sale and selling poultry 
| feeds, entered into an agreement, in connection with the. dissemi- 
_ nation of advertising relating to that product, to cease and desist from 
| disseminating and from representing, directly or by implication: 

(1) That the preparation heretofore designated as “Flory Health- 
Tonic Mash,” or any other preparation of substantially the same 
composition— 

(a) Isa tonic; 

(6) Will have any effect in the prevention or treatment of 
coccidiosis}; 

(¢) Will have any effect in the prevention of colds; 

(d) Will have any effect in correcting loss of appetite, except when 
such condition is solely due to nutritional causes; 

(e) Will have any effect in the treatment of such symptomatic con- 
ditions as going off feed, loss of pigment or unthriftiness, except 
when such conditions are solely due to nutritional causes; 

(7) Will insure the health of poultry ; 

(g) Will have any effect in maintaining the health of poultry, 
except when low mortality is solely due to nutritional causes. 

(2) That the preparation heretofore designated as “Flory Starter 
Mash” or any other preparation of substantially the same 
composition— 

(a) Will have any effect in the prevention of coccidiosis or colds; or 

(6) Will have any effect in the prevention or treatment of cannibal- 
ism, except when such cannibalism would be or is the result solely of 
inadequate nutrition. 

Flory Milling Co., Inc., in connection with the dissemination of 
advertising, by the means and in the manner above set out, of the 
preparation heretofore designated as “Flory Health-Tonic Mash” or 
any other preparation of substantially the same composition, further 
agreed that it will cease and desist from: 

The use of the words “Health” or “Tonic” in or as part of the 
brand name of such preparation. (1-20684, Sept. 29, 1947.) 

7646. Medicinal Preparation—Qualities, Properties or Results—F lorida 
Medicine Co., Inc., a Florida corporation, with its principal place of 
business located in Jacksonville, Fla., and Claude G. Phelps, president 
and principal stockholder of said company, advertiser-vendors, en- 
gaged in offering for sale and selling in commerce a medicinal prepara- 
tion designated “Rose Bud Suppositories,” entered into an agreement, 
in connection with the dissemination of advertising relating to that 
product, to cease and desist from representing directly or by 
implication : 
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(a) That said preparation eliminates unnatural discharges of the 
female organs; 

(6) That said preparation relieves female troubles generally ; or 

(c) That said preparation is effective in treating or relieving fibroid 
tumors or leucorrhea or any condition of irritation, inflammation or 
ulceration of the female organs. (1-20774, Sept. 29, 1947.) 

7647. Soap Flakes—Slack Filling of Containers—Arthur Zinnamon, an 
individual with his principal place of business located in Arlington, 
Va., advertiser-vendor, engaged in the business of offering for sale and 
selling flake soap designated as “E. Z. Suds” in commerce, entered into 
an agreement, in connection with the offering for sale, sale and dis- 
tribution thereof, to cease and desist from : 

(1) Offering for sale or selling soap flakes in a container or package 
which is substantially larger in size or capacity than is required for 
packaging the quantity of product contained therein. 

(2) Representing, directly or inferentially, that the quantity of 
soap flakes in a package or container is in excess of or greater than the 
quantity actually contained therein. (1-20567, Oct. 14, 1947.) 

7648. Animal Medicinal Preparation—Qualities, Properties or Results.— 
Owen E. Zugner, an individual trading as Canine Specialties, with his 
principal place of business located in Utica, N. Y., advertiser-vendor, 
and T. Leo Curtis, an individual trading as T. L. Curtis Advertising, 
with his principal place of business located in Utica, N. Y., advertising 
agency, engaged in the business of offering for sale and selling a prod- 
uct designated “Kanker-No” which is a medicinal preparation recom- 
mended for certain skin conditions of dogs, cats, and other animals, 
entered into an agreement, in connection with the dissemination of 
advertising relating to that product, to cease and desist from represent- 
ing directly or by implication : 

(a). That said preparation is effective in the treatment of otitis 
media; 

(6) That said preparation is of value in the treatment of chronic 
cases of canker ear or of any condition in which the inflammation has 
extended deep into the ear passage or beyond the eardrum; 

(¢c) That said preparation will heal body sores or will stop skin 
itch, or that it is of any value in such conditions beyond the tempo- 
rary relief thereof. (1-20798, Oct. 14, 1947.) 

7649. Medicinal Preparation—Qualities, Properties or Results—H. W. 
Barker, an individual, trading as H. W. Barker Chemical Co., Barker 
Chemical Co., and Barker Medication, with his principal place’ of busi- 
ness located in Sparta, Wis., advertiser-vendor, engaged in the business 
ot offering for sale and selling a medicinal preparation designated 

Barker Medication,” entered into an agreement, in connection with 
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the dissemination of advertising relating to that product, to cease and 
| desist from repr esenting, directly or by implication: 

That said preparation is a cure for athlete’s foot, hemorrhoids, itch, 
insect bites, or ivy or weed poisoning, or that it is of any value in the 
relief or treatment thereof beyond relieving itching and burning asso- 
| ciated therewith. (1-20951, Oct. 17, 1947. ) 

| 7650. Medicinal Piopioetasri. Ouatigies Properties or Results, and 
| Safety—Daw Drug Co., Inc., a New York corporation, with its prin- 
cipal office and place of business located in Rochester, N. Y., advertiser- 
| vendor, engaged in the business of offering for sale and selling a medic- 
inal preparation designated “Lavender Tablets,” entered into an agree- 
ment, in connection with the dissemination of advertising relating to 
that product, to cease and desist from representing, directly or by 
_ implication: 

(a) That the product is effective as a treatment for obesity ; 

(6) That the product is safe or harmless. (1-20715, Oct. 20, 1947.) 
7651. Rat Poison—Qualities, Properties or Results, and Safety.—Joseph 
_ D’Agostino, an individual trading as Rodent Control Co., with his 
_ principal place of business located in New York, N. Y., advertiser- 
| vendor, engaged in offering for sale and selling, in commerce, a rat 
poison variously designated “Rodent Control Cookies” and “R. C. 
Baits,” entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from disseminat- 
ing any advertisement in regard thereto which represents directly or 
_ by implication : 

(a) That said product is an effective poison for al] rodents, or is an 
effective poison for any rodents other than rats and mice, or that it is 
a dependable poison for mice; 

(6) That said product is completely safe or without harm if con- 

sumed by human beings or by pets or other domestic animals. (1- 
20179, Oct. 22, 1947.) 

7652. Turkey Eggs—United States and State Approved, Tested, and 
—“Farm.”—Joseph P. Yotz, an individual trading as Yotz Farm with 
his principal place of business located near Shawnee, Kans., advertiser- 
vendor, engaged in offering for sale and selling, in commerce, turkey 
hatching eggs, entered into an agreement, in connection with the offer- 
ing for sale, sale and distribution thereof, to cease and desist from: 

(a) Representing by the use of the term “U. S. Approved,” or other- 
wise, that the turkey eggs he is selling are United States approved 
hatching eggs unless such representation is expressly and clearly lim- 
ited to eggs which come from United States approved flocks; 

(5) Representing that he is selling eggs from Kansas State ap- 
proved flocks unless expressly and clearly limited to such eggs which 

789940—50-_86 
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come from flocks which have been approved by some agency duly au- 
thorized by the State of Kansas to grant such approval ; 

(c) Representing that eggs are from United States blood-tested 
flocks unless expressly and clearly limited to eggs obtained from flocks 
which have been tested for pullorum disease in accordance with the 
procedure prescribed by the National Turkey Improvement Plan, or 
that eggs are from blood-tested flocks or from flocks free of pullorum, 
unless such flocks have been tested for pullorum disease by a qualified, 
competent inspector ; 

(d) Using the word “Farm” as a part of his firm name, or from 
otherwise representing, directly or by implication, that hatching eggs 
sold by him are from flocks which he owns or controls, unless expressly 
and clearly limited to such eggs as are actually obtained from flocks — 
so owned or controlled by him. (1-20380, Nov. 4, 1947.) 

7658. Radio Receiving Sets—Capacity.—Harry J. Brown and Samuel 
J. Brown, copartners operating under the firm name of Brown 
Brothers Enterprises and Major Radio & Appliance Co., with their 
principal places of business located in Washington, D. C., advertiser- 
vendors, engaged in offering for sale and selling in commerce, various 
radio receiving sets, including one designated Regal Radio, entered 
into an agreement, in connection with the offering for sale, sale and dis- 
tribution thereof, to cease and desist from representing, directly or by 
implication : 

That any radio receiving set contains a designated number of tubes 
or is of a designated tube capacity, when one or more of the tubes 
referred to are devices which do not perform the recognized and cus- 
tomary functions of radio receiving set tubes in the detection, ampli- 
fication, and reception of radio signals. 

Harry J. Brown and Samuel J. Brown, and each of them agreed 
not to publish or cause to be published any testimonial containing 
representation contrary to the foregoing agreement. (1-20314, Nov. 
3, 1947.) 

7654, Medicinal Preparation—Qualities, Properties or Results.—J. W. S. 
Delavau Co., Inc., a Pennsylvania corporation, with its principal 
place of business located in Philadelphia, Pa., advertiser-vendor, en- 
gaged in the business of offering for sale and selling to wholesale drug 
companies and proprietary wholesalers a medicinal preparation des- 
ignated “Delavau’s” and “Delavau’s Syrup for Coughs,” entered into 
an agreement, in connection with the dissemination of advertising 


thereof, to cease and desist from representing, directly or by impli- 
cation: 


(a) That said preparation is effective in the prevention of colds; 
(6) That said preparation possesses value in the treatment or re- 
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lief of colds in excess of such relief as it may afford from the reduction 
of coughing and minor throat irritations; 

(c) That said preparation has any effect in cases of whooping cough 
orcroup. (1-20515, Nov. 7, 1947.) 

7655. “Artichoke Macaroni”—Comparative Merits, Composition and 
Qualities, Properties or Results—Musolino Lo Conte Co., a Massachu- 


_’ setts corporation, operating under the aforesaid name and under the 


trade names Lion Brand Products Co. and San Martin Food Products 
Co., with its principal office and place of business located in Boston, 
Mass., advertiser-vendor, engaged in: the business of offering for sale 
and selling a food product designated “San Martin Artichoke Mac- 
aroni,” entered into an agreement, in connection with the dissemina- 
tion of advertising relating to that product to cease and desist directly 
or by implication: . 

(a) That the product is more digestible than ordinary macaroni; 

(6) That the product contains no fattening or sugary substances 
or that it is not fattening; 

(c) That the product is of special value for persons whose ability 
to assimilate starchy foods is impaired; 

(d@) Through use of such phrases as “rich in organic minerals” or. 
“rich with precious vitamins,” or in any other manner, that the prod- 
uct is capable of supplying a substantial proportion of a person’s vita- 
min or mineral requirements. (1-20954, Nov. 14, 1947.) 

7656. Nursery Stock—“Nursery,’”’ History, Qualities, Properties or Re- 
sults, ete—Arthur L. Bradley and Herbert J. Bradley, copartners 
doing business under the trade name Bradley Bros., with their princi- 
pal places of business located in Carbondale, Ill., advertiser-vendors, 
engaged in offering for sale and selling in commerce, nursery stock, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from: 

(a) Using the word “Nursery” in such manner as to represent that 
they raise the nursery stock or substantially all such stock, they offer 
for sale, and from representing in any manner, either directly or by 
implication, that they raise nursery stock which they purchase from 
outside sources ; 

(6) Directly or impliedly representing seedling stock as having 
been propagated by budding or grafting, or as being the result of 
extended scientific breeding, hybridizing or experimenting or as being 
of horticultural variety ; 

(c) Representing directly or by implication that Wagner’s Black 
Walnut tree is hardy or productive in any section of the United States 
where it cannot generally be grown successfully ; 

(d) Representing that the All State Pecan tree will yield crops in 
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every State of the United States or is productive in any section of 
the country where it will not yield, that it will grow in any kind of 
soil, that it begins to bear the second year after transplanting or in 
any specified time less than is generally required for the tree to yield 
significantly, that it is immune or virtually immune to insects or that 
the tree sold as the All State Pecan is unavailable from any source other 
than the said Bradley Bros.; 

(e) Representing directly or by implication that any item of nur- 
sery stock is self-pollinizing when such is not a fact; 

(f) Representing directly or by implication that the fruit of the 
shrub sold as the All-American Cranberry is the well known cran- 
berry of commerce; 

(g) Representing that the Golden Jubilee pear tree is disease resist- 
ant or will not bight; 

(h) Representing that the Flaming Triumph apple tree yields a 
crop the year after it is planted or in-any specified time before which 
the tree will not yield significantly. } 

Arthur L. Bradley and Herbert J. Bradley, and each of them, fur-_ 
ther agreed not to publish, disseminate, or cause to be published or 
disseminated, any testimonial containing any representation con- 
trary to the foregoing agreement. (1-19606, Nov. 28, 1947.) 

7657. Motion Picture Film—Government and Parent-Teachers’ Associa- 
tions Sponsorship or Indorsement.—Harry G. Silverman, Harold 
Schwarz, and Lillian Bullard, individuals with their principal places 
of business located in Dallas, Tex., advertiser-vendors, engaged in the 
business of leasing and distributing in interstate commerce a motion 
picture film entitled “The Burning Question,” entered into an agree- 
ment, in connection with the leasing and distribution thereof, to cease 
and desist from: 

Representing, directly or inferentially, or placing in the hands of 
others a means to represent that said film is based on authentic data 
obtained from the files of the Bureau of Narcotics of the Department 
of the Treasury ; that it was filmed through or by the cooperation of 
the Bureau of Narcotics or any other governmental agency or author- 
ity; or that it is sponsored or indorsed by the Bureau of Narcotics or 
by parent-teachers’ associations. (1+20994, Dec. 12, 1947.) 

7658, Medicinal Preparation—Qualities, Properties or Results.—J. S. 
Miller, Inc., a New Jersey corporation, with its principal place of 
business located in Bloomfield, N. J., advertiser-vendor, and Stanis- 
law Bulkowski and Antionette Bulkowski, individually, and in their 
official capacities as president and treasurer respectively of J. S. 
Miller, Inc., formulating and controlling the policies, methods and 
practices of said corporation, engaged in the business of offering for 
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sale, and selling a medicinal preparation designated Millerton Laxa- 
tive, also sometimes known as Millerton Herb Laxative, Millerton, 
Millerton Herbs, and Ziola Millerton, entered-into an agreement, in 
connection with the dissemination of advertising relating to those 
preparations, to cease and desist from representing, directly or by 
implication: 

(a) That this product is a cure or remedy for constipation, or that 
it has any value in the treatment thereof beyond according temporary 
relief ; . 

(6) That this product is of any value in the treatment of acid 
stomach, indigestion, lack of appetite, or any other ailment or con- 
dition arising from poor or impaired digestion. (1-20714, Dec. 17, 
1947.) 

7659. Drug Preparation—Qualities, Properties or Results—Henry C. 
Fleming, an individual, trading as Henco Products Co., with his 
principal place of business located in Chicago, II]., advertiser-vendor, 
engaged in the business of offering for sale and sclling a drug prepa- 
ration designated as “Gar-Kaps,” entered into an agreement, in con- 
nection with the dissemination of advertising relating: to that product, 
to cease and desist from representing directly or by implication that 
said preparation: 

1. Will have any beneficial therapeutic effect in the treatment of 
rheumatism or arthritis, or the symptomatic pains thereof; 

2. Will have any beneficial therapeutic effect in the treatment of 
high blood pressure ; 

3. Will increase the flow of gastric juices, or have a stimulating 
action on the intestines. (1-20740, Dec. 17, 1947.) 

7660. Woolen Wearing Apparel—Noncompliance with Wool Products 
Labeling Act.—Jack Takiff, doing business as Studio Sport Modes, Los 
Angeles, Calif.; Eddie Allen, Los Angeles, Calif.; Philip Takiff, Los 
Angeles, Calif.; Firestone Tire & Rubber Co., an Ohio corporation, 
with its principal office located in Akron, Ohio, and Firestone Tire 
& Rubber Co. of California, a California corporation, with its prin- 
cipal office located in Los Angeles, Calif., engaged in manufacturing, 
offering for sale and selling in commerce, articles of woolen wearing 
apparel, entered into an agreement, in connection with and in the 
course of the aforesaid manufacture for introduction into commerce, 
and sale, distribution and transportation in commerce, agreed to cease 
and desist from failing to affix to such wool products a stamp, tag, 
label or other means of identification, or a substitute in lieu thereof, 
as provided by said Act, showing (a) the percentage of the total fiber 
weight of the wool product, exclusive of ornamentation not exceeding 
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5 percent of said total fiber weight, of (1) wool, (2) reprocessed wool, 
(3) reused wool, (4) each fiber other than wool where said per centum 
by weight of such fiber was 5 per centum or more, and (5) the aggre- 
gate of all other fibers; (6) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling or adulterat- 
ing matter; (¢) the percentages in words and figures plainly legible 
by weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d@) the name of the manu- 
facturer of the wool product, or the manufacturer’s registered identi- 
fication number and the name of a seller or reseller of the product as 
provided for in the rules and regulations promulgated under such act, 
or the name of one or more persons subject to section 3 of said act 
with respect to such wool product. 

The aforesaid parties also agreed that they and each of them will 
hereinafter fully comply with the provisions of the Wool Products 
Labeling Act of 1939 and the rules and regulations promulgated 
pursuant thereto. (D. 5396, Dec. 23, 1947.) 


7661. Cigarette Tubes—Composition and Source or Origin of Product.— 
Gluckman & Strauch, Inc., a New York corporation, with its prin- 
cipal office and place of business located in New York, N. Y., and 
Paul Gluckman, Charles Gluckman, and Ruth Gluckman, advertiser- 
vendors, engaged in the offering for sale and selling in commerce, 
cigarette tubes, entered into an agreement, in connection with the 
offering for sale, sale, and distribution thereof, to cease and desist 
from: 


(a) Representing in any manner that a cigarette tube is equipped 
with a cotton fi.ter, when such is not the fact; 

(0) Representing in any manner that a cigarette tube is made 
in France or other foreign country, when such is not the-fact ; 

(c) Representing that a cigarette tube is made from paper im- 
ported from France or other foreign country, when such is not the 
fact. (1-20016, Jan. 2, 1948.) 


7662. Radio Receiving Sets—Capacity.—Sonora Radio & Television 
Corp., an Illinois corporation, with its principal place of business 
located in Chicago, Ill., advertiser-vendor, engaged in the business 
of offering for sale and selling in commerce, Sonora radio sets, entered 
into an agreement, in connection with the offering for sale, sale, and 
distribution thereof, to cease and desist from representing directly 
or by implication : 

That any radio receiving set contains designated tubes or is of 
a designated tube capacity, when.one or more of the tubes referred 
to are devices which do not perform the recognized and customary 
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functions of radio receiving set tubes in the detection, amplification, 
and reception of radio signals. (1-20539, Jan. 2, 1948.) 

7663. Medicinal Preparation—Manufacturer and Qualities, Properties or 
Results.—T-Lax Products Co., an Alabama corporation, with its prin- 
cipal office and place of business located in Birmingham, Ala., adver- 
tiser-vendor, engaged in the business of offering for sale and selling a 
medicinal preparation designated K & K, entered into an agreement, 
in connection with the dissemination of advertising relating to that 
product, to cease and desist from representing directly or by impli- 
cation : 

(a) That the product is manufactured by it or that the said corpora- 
tion is a manufacturer ; 

(6) That the product is a cure or remedy for colds or that it will 
have any beneficial effect or influence on colds or nasal congestion; 

(¢) That the product is a remedy or cure for bronchial irritations; 

(d) That the product has any effect on coughs due to colds except 
to the extent that it may provide temporary relief therefrom. 
(1-20608, Jan. 2, 1948.) 

7664. Candy, Novelties, Etc.—Lottery Schemes—Earl Ruby Ruben- 
stein, an individual trading as Earl Products Co., with his principal 
place of business located in Chicago, Ill., advertiser-vendor, engaged 
in the business of offering for sale and selling candy, novelties, and 
other merchandise in commerce, in competition with other individuals 
and with partnerships and corporations lkewise engaged, entered 
into an agreement, in connection with the sale and distribution 
thereof, to cease and desist from: 

1. Supplying to or placing in the hands of others push cards, pull 
cards, punchboards, or other lottery devices, either with assortments 
of candy or other merchandise or separately, which said push cards, 
pull cards, punchboards, or other lottery devices are to be used, or may 
be used, in selling and distributing such candy or merchandise to the 
public; 

2. Selling or distributing candy or any other merchandise so packed 
and assembled that sales of said candy or other merchandise to the 
public are to be made or, due to the manner in which such merchandise 
is packed and assembled at the time it is sold by the respondent, may 
be made by means of a game of chance, gift enterprise, or lottery 
scheme; 

3. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. (1-19956, Jan. 


8, 1948.) 
7665.5 Laxative—Qualities, Properties or Results—Union Pharma- 


4 Supplemental. 
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ceutical Co., Inc., a New Jersey corporation with its principal place of 
business located ut 12. Roosevelt Avenue, Bloomfield, N. J., advertiser- 
vendor, engaged in the sale, advertising, and distribution of a bulk 
type faxalive designated “Saraka,” entered into an agreement, in con- 
nection with the dissemination of advertising relating to that prepara- 
tion to cease and desist from : 

Representing, directly or by implication, that said preparation de- 
rives its laxative effect solely from its bulk forming properties; that 
its use gives natural relief of constipation ; that it is. effective in directly 
relieving rectal irritations. 

Union Pharmaceutical Co., Inc., agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. 

The corporation also agreed that this stipulation is considered to be 
supplemental to Stipulation No. 01778 accepted by the Federa] Trade 
Commission on June 2, 1937,1° and supplemental stipulation also num- 
bered 01778 accepted from Union Pharmaceutical Co., Inc., on Decem- 
ber 18, 1942,17 and that Stipulation No. 01778 and said supplemental 
stipulation are to remain in full force and effect and that the terms and 
agreements therein are not to be considered or amended in any way by 
this supplemental stipulation. (1-10708, Jan. 13, 1948.) 

7666. Coffee—Comparative Merits, Safety, Source, or Origin and Quali- 
ties, Properties, or Results —J. A. Folger & Co., a Nevada corporation, 
with its principal place of business located at 330 West Kighth Street, 
Kansas City, Mo., advertiser-vendor, engaged in the business of offer- 
ing for sale and selling coffee, in interstate commerce, entered into 
an agreement, in connection with the dissemination of advertising 
relating to that product, to cease and desist from representing directly 
or by implication that said coffee: 

(a) In its use as a beverage is, as distinguished from other coffees, 
conducive to health, or that its use in immoderate quantities is not 
harmful; or that its use can in no instance produce in any user harmful 
or unpleasant effects, including inability to sleep; or that compared 
with other coffees it is more beneficial or less harmful in any respect, or 
less likely than such other coffees to tend in immoderate use to induce 
subsequent grogginess or dullness in some cases; 

(6) Is composed of coffees exclusively from Central America; or 

(c) Possesses an inherent superiority over other coffees approxi- 
mately commensurate in price which warrants the characterization of 
these other coffees by the respondent as or dinary or common in com- 
parison with respondent’s coffee, or as requiring the use of larger quan- 
tities to make each cup enpata with respondent’s coffee, or that most 
of the coffees sold in the United States are lowland grown, provided, 


=oiSee Zonk Onan. 
7 See 35 F. T. C. 901. 
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however, that nothing herein shall prevent truthful characterization 
by respondent of its coffee as mountain grown. (D. 4860, Jan. 5, 1948.) 

7667. Coffee—Comparative Merits, Safety, Source, or Origin and Quali- 
ties, Properties, or Results.—J. A. Folger and Co., a California corpora- 
tion, with its principal place of business located at 101 Howard Street, 
San Francisco, Calif., advertiser-vendor, engaged in the business of 
offering for sale and selling coffee, in interstate commerce, entered into 
an agreement, in connection with the dissemination of advertising 
relating to that product, to cease and desist from representing, directly 
or by implication, that said coffee: 

(a) In its use as a beverage is, as distinguished from other coffees, 
conducive to health, or that its use in immoderate quantities is not 
harmful; or that its use can in no instance produce in any user harmful 
or unpleasant effects, including inability to sleep; or that compared 
with other coffees it is more beneficial or less harmful in any respect, 
or less likely than such other coffees to tend in immoderate use to in- 
duce subsequent grogginess or dullness in some cases; 

(6) Is composed of coffees exclusively from Central America; or 

(c) Possesses an inherent superiority over other coffees approxi- 
mately commensurate in price which warrants the characterization 
of these other coffees by the respondent as ordinary or common in com- 
parison with respondent’s coffee, or as requiring the use of larger 
quantities to make each cup compared with respondent’s coffee, or 
that most of the coffees sold in the United States are lowland grown, 
provided, however, that nothing herein shall prevent truthful charac- 
terization by the respondent of its coffee as mountain grown. (D. 
4859, Jan. 5, 1948.) 

7668. Medicinal Preparations—Qualities, Properties or Results—Park 
Laboratory Co., Inc., a Texas Corporation, and Charlotte Fitch Byers, 
an individual, president of said corporation, with its principal place 
of business located in San Antonio, Tex., advertiser-vendors, and 
Herald Advertising Co., a Texas Corporation, with its principal place 
of business located in San Antonio, Tex., advertising agency, engaged 
in the business of offering for sale and selling certain medicinal prepa- 
rations designated Absorbo Nose and Throat Drops and Grandma’s 
Tea, entered into an agreement, in connection with the dissemination 
of advertising relating to those preparations, to cease and desist from 
representing, directly or by implication: 

That said Absorbo Nose and Throat Drops— 

(az) Cures, controls, or prevents colds; 

(0) Contains a powerful germicidal or possesses a germicidal effect ; 

That Grandma’s Tea— 

(¢c) Does not act by irritation ; 

(d) Cures constipation ; 
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(e) Restores normal or regular bowel movements. (1-20363, Jan. 
21, 1948.) 

7669. Soil Testers—Approved, Recommended, or Endorsed by Govern- 
ment, Institution, University, Ete—American Soil Products Co., Inc., a 
New York corporation, with its principal place of business located in 
New York, N. Y., and Lawrence M. Craner and Witliam V. C. Ruxton, 
as officers of said corporation and as individuals, advertiser-vendors, 
engaged in the business of offering for sale and selling in commerce, 
soil testers packaged in four different kits designated respectively 
Alkemi Soil Tester Model No. 10, Alkemi Soil Tester Model No. 25, 
Alkemi Soil Tester Model No. 100, and Alkemi Soil Tester Model SP, 
entered into an agreement in connection with the offering for sale, sale 
and distribution thereof, to cease and desist from representing, directly 
or by implication: 

(a) That the said models have been approved, recommended, or 
endorsed by officials of the United States Department of Agriculture; 

(6) That the said models have been approved or recommended by 
officials of any institution, university, magazine, or any organization 
when such is not the fact. (1-19172, Jan. 26, 1948.) 

7670. Medicinal Preparation—Qualities, Properties, or Results—Omin 
Co., Inc., a New York corporation, with its principal place of busi- 
ness located in Hopewell Junction, N. Y., advertiser-vendor, and 
Jasper, Lynch, & Fishel, Inc., a New York corporation, with its prin- 
cipal place of business located in New York, N. Y., advertising agency, 
engaged in the business of offering for sale and selling a medicinal 
preparation designated Omin Tablets, sometimes referred to also, as 
Omin Tonic Tablets, entered into an agreement in connection with the 
dissemination of advertising relating to that product, to cease and 
desist from disseminating and from representing, directly or by 
implication: 

(a) That this preparation is of any value in cases of fatigue, run- 
down condition, lack of energy, or any manifestation of disease or 
symptom, or diminished vigor, vitality, pep, or energy, beyond helping 
to prevent such cases as might result from a dietary deficiency of 
Vitamin B1, Vitamin B2, iron, or thiamin, or beyond helping to relieve 
such cases as may be due to or accompany simple iron deficiency 
anemia; 

(6) That said preparation is a tonic, unless it is clearly explained 
and limited to an iron tonic; 


(c) That said preparation is a gland product or is an effective 
source of any glandular substance; 


(d@) That this preparation will enable the user to feel, look, or act 
younger. (1-20789, Jan. 26, 1948.) 


i 
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7671. Anti-Gray Hair Vitamin—Qualities, Properties, or Results.— 
Harry L. Williams, an individual doing business as Williams Chemical 
Co. and Williams SLK Laboratories, with his principal place of busi- 
ness located in Milwaukee, Wis., advertiser-vendor, and R. L. Kulzick, 


| Ine., a Wisconsin corporation, with its principal place of business lo- 
_ cated in Madison, Wis., advertising agency, engaged in offering for 
_ sale and selling vitamin preparations designated Williams ‘Anti-Gray 
| Hair Vitamin, also known as Williams Liquid Anti-Gray Hair Vita- 


min and Liquid Williams Anti-Gray Hair Vitamin; and Williams 
Liquid Vitamin Compound, also known as Williams Vitamin Com- 


| pound, Williams Liquid Vitamins and Liquid Williams Vitamin 
' Compound, entered into an agreement, in connection with the dis- 
_ semination of advertising relating thereto, to cease and desist from 


representing directly or by implication: 

(a) Through the use of the phrases “anti-gray hair vitamin” or 
“anti-gray hair factor” as descriptive of the products, or in any other 
manner or by any other means or device, that the said products will 
end gray hair or restore the original natural color to the hair; 

(6) That restoration of the original natural. color of a head of 
hair has been effected in 8 out of 10 or 88 percent, or any other definitely 
stated proportion or percentage of those to whom calcium panto- 
thenate, the principal ingredient of the products, was administered, 

(c) That it has been established by tests that 8 out of 10 or 88 
percent, or any other definitely stated proportion or percentage of 
those to whom calcium pantothenate, the principal ingredient of the 
products, was administered, had the natural color of their hair 
restored ; 

(d) That the products improve the texture of the hair or fingernails. 
(1-20795, Jan. 27, 1948.) 

7672. Floor Finishes, Polishes, and Waxes—Size of Business.—Conti- 
nental Car-Na-Var Corporation, an Indiana corporation, with its 
principal place of business located in Brazil, Ind., advertiser-vendor, 
engaged in the business of offering for sale and selling: floor finishes, 
polishes, and waxes in commerce, entered into an agreement, in con- 
nection with the offering for sale, sale, and distribution thereof, to 
cease and desist from representing, directly or by implication : 

That it is the world’s largest manufacturer specializing in floor 
treatments for large floor areas. (1-20186, Jan. 29, 1948.) 

7673. Radio Advertising Time, Etc.—Certificates of Endorsement, Seals 
of Approval, Etc.—Robert A. Bories, treasurer and general manager, 
and American Institute of Food Products, Inc., a New York corpora- 
tion, with their principal place of business located in New York, N. Y., 
engaged in the production of a radio program called The Food Forum, 
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and offered for sale and sold in commerce advertising time on the 
said program. It was represented by Robert A Bories and American. 
Institute of Food Products, Inc., that the food produets of purchasers 
of such advertising time would be scientifically tested and if the prod- 
ucts met certain standards a-certificate of endorsement, bearing the seal 
of approval of American Institute of Food Products, Inc., would be 
issued and the advertisers permitted to use such seal of approval on 
their labels and in their advertising. 

They entered into an agreement, in connection with the offering 
for sale and selling in commerce of radio advertising time and certifi- 
cates of endorsement and seals of approval, they will forthwith cease 
and desist from : 

(a) Using or authorizing others to use certificates of endorsement, 
seals of approval or other insignia, which represent in any manner 
that any food has been examined, tested, or tested and approved, or 
endorsed by, or at the instance of, Dr. Walter H. Eddy, the American 
Institute of Food Products; Inc., or any organization owned or con- 
trolled by them, or any of them, or otherwise representing or author- 
izing others to represent in any manner that any such product has 
been examined, tested, or tested and approved, or endorsed by, or 
at the instance of, Dr. Walter H. Eddy, the American Institute of 
Food Products, Inc., or any organization owned or controlled by 
them, or any of them, unless and until the product concerning which 
such representation is made has, in fact, been adequately and thor- 
oughly examined and tested, in such manner as to assure, at the time 
such product is sold to the consuming public, the quality, purity of 
ingredients, and methods of production of such product; 

(6) Representing that Dr. Walter H. Eddy or American Institute 
of Food Products, Inc., owns, operates, controls, or maintains an estab- 
lishment where the products approved are endorsed by them, or either 
of them, are examined or tested as to quality, purity of ingredients, or 
methods of production of such products. (1-19280, Feb. 4, 1948.) 

7674. Radio Advertising Time, Ete.—Certificates of Endorsement, Seals 
of Approval, “Laboratories,” Ete-——Dr. Walter H. Eddy formerly was 
president of American Institute for Food Products, Inc., with his 
principal place of business located in New York, N. Y.,, engaged in 
the production of a radio program called The Food Forum, and 
offered for sale and sold in commerce advertising time on said pro- 
gram. It was represented by Dr. Walter H. Eddy that the Dr. 
Walter H. Eddy Laboratories, Inc., of which he was also president, 
scientifically tested the food products of purchasers of said advertising 
tame and if the products met certain standards'a certificate of endorse- 
ment, bearing the seal of approval of American Institute of Food 


STIPULATIONS 1323 


Products, Inc., would be issued and the advertisers permitted to use 
such a seal of approval on their labels and in their advertising. 

He entered into an agreement, in connection with the offering for 
sale and selling thereof, to cease and desist from: 


(a) Using or authorizing others to use certificates of endorsement, 
seals of approval or other insignia, which represent in any manner 
that any food has been examined, tested, or tested and approved or 
__ endorsed by, or at the instance of, Dr. Walter H. Eddy, the American 
Institute of Food Products, Inc., or any organization owned or con- 
trolled by them, or any of them, or otherwise representing or author- 
izing others to represent in any manner that any such product has 
been examined, tested, or tested and approved, or endorsed by, or at 
the instance of, Dr. Walter H. Eddy, the American Institute of Food 
Products, Inc., or any organization owned or controlled by them, or 
any of them, unless and until the product concerning which such rep- 
resentation is made has, in fact, been adequately and thoroughly ex- 
amined and tested, in such manner as to assure, at the time such 
product is sold to the consuming public, the quality, purity of in- 
gredients, and methods of production of such product; 


(6) Representing by the use of the word “Laboratories” in the 
trade name “Dr. Walter H. Eddy Laboratories, Inc.,” or by any 
other means, that Dr. Walter H. Eddy or American Institute of 
Food Products, Inc., owns, operates, controls, or maintains an estab- 
lishment where the products approved or endorsed by them, or either 
of them, are examined or tested as to quality, purity of ingredients 
or methods of production of such products. (1-19280, Feb. 4, 1948.) 

7675. Food Products—Examined, Tested, Approved, or Endorsed.—A. 
Irving Grass and Sidney J. Grass, copartners, trading as I. J. Grass 
Noodle Co., with their principal place of business located in Chicago, 
Ill., advertiser-vendor, were engaged in offering for sale and selling 
in commerce a food product designated “Mrs, Grass’ Egg Noodles,” on 
the carton of which there were imprinted the seal of approval issued 
by American Institute of Food Products, Inc. Also, they were en- 
gaged in offering for sale and selling in commerce, food products 
designated “Mrs. Grass’ Vegetable Noodle Soup” and “Mrs. Grass’ 
Noodle Soup Including Chicken:Fat and Vegetable Oil,” which prod- 
ucts were advertised on The Food Forum Program where it was 
represented that such products bore the seal of approval of American 
Institute of Food Products, Inc., and had been tested as to quality, 
purity of ingredients, and methods of production. 

A. Irving Grass and Sidney J. Grass entered into an agreement, in 
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connection with the offering for sale, sale, and distribution thereof, 
to cease and desist from: 

Using certificates of endorsement, seals of approval or other in- 
signia, which represent in any manner that any food product has been 
examined, tested, or tested and approved, or endorsed by, or at the 
instance of, Dr. Walter H. Eddy, the American Institute of Food 
Products, Inc., or any organization owned or controlled by them, or 
otherwise representing in any manner that any such product has been 
examined, tested, or tested and approved, or endorsed by, or at the 
instance of, Dr. Walter H. Eddy, the American Institute of Food 
Products, Inc., or any organization owned or controlled by them, 
unless and until the product concerning which such representation 
is made has, in fact, been adequately and thoroughly examined and © 
tested, in such manner as to assure, at the time such product is sold 
to the consuming public, the quality, purity of ingredients, and 
methods of production of such product. (1-19280, Feb. 4, 1948.) 

7676. Nursery Stock-Free and Fictitious Collection Agency.—C. W. 
Stuart & Co., Quaker Hill, Inc., Knight & Bostwick, Inc., Emmons 
& Co., Inc., Empire Nursery Products Co., Inc. and Wm. C. Moore & 
Co., Inc., New York corporations, each having its principal place of 
business located in Newark, N. Y., advertiser-vendors, engaged in the 
business of merchandising fruit trees, fruit-bearing plants, ornamental 
shrubs and trees, rose bushes, and miscellaneous items of nursery stock, 
entered into an agreement, in connection with the sale and distribution 
thereof, to cease and desist from: 

(a) Using the word “free” or any other term of similar import to 
describe nursery stock or any article which is not a gift or gratuity 
and delivered to the recipient without cost and unconditionally ; 
and they further agreed to cease and desist from: 

(6) Using collection letters, notices, forms, or other communica- 
tions purporting to emanate from their “Legal Department,” when in 
fact they do not maintain a legal department for the collection of 
accounts; and from using the names of fictitious and nonexisting col- 
lection agencies, representing that collection offices set up by them are 
independent, bona fide collection agencies, and using simulated legal 
forms or other intimidating or threatening methods to induce pay- 
ment. (1-19282, Feb. 4, 1948.) 

7677. Dinnerware—Reproduction and Connections.—Mabel Cumbow 
Ruskin, an individual trading and doing business as Cumbow China 
Decorating Co., with her principal place of business located in Abing- 
don, Va., advertiser-vendor, engaged in offering for sale and selling, 
in commerce, dinnerware, entered into an agreement, in connection 
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with the offering for sale, sale and distribution thereof, to cease and 
desist, with respect thereto, from: 

Using the word Waiamneeutist in the designation of any dinner- 
ware sold by her, unless in direct connection therewith, it is clearly, 
explained that such dinnerware is not an authentic Sse ah of the 
old Williamsburg pattern, or of the dinnerware of Governor Alex- 
ander Spottswood, or is other than a pattern developed by her, and it 
is so explained also that Colonial Williamsburg, Incorporated, has 
no connection or association with the production or sale thereof. (1- 
19494, Feb. 4, 1948.) 

7678. Medicinal Preparation—Qualities, Properties, or Results; Composi- 
tion, Safety, and Guaranty—Jack Nelson, an individual, doing business 
under the trade name of Minex Remedy Co., advertiser-vendor with 
his principal place of business located in Reading, Pa., engaged in 
the business of offering for sale and selling a medicinal preparation 
designated Minex, entered into an agreement, in connection with the 
dissemination of advertising thereof, to cease and desist from repre- 
senting directly or by implication: 

1. That said preparation will overcome ill-health, will cure skin 
blemishes, pimples, or rash, or will influence the course or duration of 
a cold; 

2. That said preparation will help rid the system of poisons or 
excess acids, will keep the intestinal tract clear of poisonous acids or 
waste, or will eliminate poisons from the system which cause one to 
feel tired; nervous, or worn-out, or which cause one to suffer from 
minor aches or pains; 

3. That said preparation contains elements essential for building 
up or maintaining the organs of the human body, is a body builder or 
conditioner, or will relieve aches, pains, or other discomforts caused 
by a run-down condition ; 

4. That said preparation does not contain any harmful drug or 
that it is nonhabit forming; and 

5. That said preparation is sold on a satisfaction or money-back 
guaranty so long as he fails to comply by making prompt refund of 
purchase price to dissatisfied purchasers. (1-20485, Feb. 5, 1948.) 

7679. Skin Lotion—Qualities, Properties or Results, “Laboratory” and 
“Institute.” Erwin R. Thaler, an individual doing business under the 
trade names Healthmaster, and Healthmaster Skin Institute and Lab- 
oratory, with his principal place of business located in Brooklyn, N. Y., 
advertiser-vendor, engaged in the business of offering for sale and sell- 
ing skin lotion designated “Superskin Complexion Formula” and in- 
structions relating to diets and skin hygiene to be followed in conjunc- 
tion with the use of the said lotion, entered into an agreement, in 
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connection with the dissemination of advertising thereof, to cease and 
desist from: 

(a) Representing that said skin lotion and said instructions, singly 
or in combination, constitute a remedy or an effective treatment for 
pimples, acne, or skin ailments, or provide an effective means for clear- 
ing the skin or improving the complexion ; 

(b) The use of the word “Laboratory” or any word or words of 
similar import as part of his trade name, or from otherwise repre- 
senting that he owns, controls or operates a laboratory properly 
equipped-and staffed for compounding the said skin lotion and for 
scientific research and experimentation in connection therewith ; 

(c) The use of the word “Institute” or term “Skin Institute” or 
any words or terms of similar import as part of his trade name, and 
from otherwise representing that he is associated with or directs an 
organization devoted to the promotion of learning and research in 
connection with skin diseases or that the business operated by him is 
anything other than a private business enterprise for profit. (1—20818, 
Feb. 5, 1948.) 

7680. “Boiler Solder Seal”—Nature and Qualities, Properties or Re- 
sults.—Radiator Specialty Co., a North Carolina corporation, with its 
principal place of business located in Charlotte, N. C., advertiser- 
vendor, engaged in the business of offering for sale and selling, in com- 
merce, products designated “Boiler Solder Seal” and “Solder Seal” 
brand “Radiator Repair,” entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist from : 

(a) Failing to disclose that the product “Solder Seal” brand “Ra- 
diator Repair” is a metallic powder ; 

(6) Representing that the product “Boiler Solder Seal” will effect a 
permanent repair; 

(c) Representing that the product “Solder Seal” brand “Radiator 
Repair” oxidizes at the leaks forming a metallic bearing patch which 
becomes.a part of the radiator metal. (1-20564, Feb. 10, 1948.) 

7681. Intaglios—Nature, Scarcity and Qualities, Properties or Results.— 
Gabriel Williams Co., Inc., a New York corporation, and Matthew A. 
Rosenthal and Daniel Rosenthal, copartners, with their principal 
place of business located in New York, N. Y., advertiser-vendors, 
engaged in offering for sale and selling, in commerce, intaglios desig- 
nated “Hemetine,” entered into an agreement, in connection with the 
. offering for sale, sale and distribution thereof, to cease and desist, 
with respect thereto, from: . 

(a) Representing that said product is a semiprecious stone, a semi- 
precious mineral or a semiprecious gem, or that it is a natural sinele 
mineral, or natural gem; i 
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| (6) Representing that the supply of said product. is extremely 
| limited, or that it is scarcer than the world’s most precious gems; 

(c) Representing that said product has 40 percent greater tough- 
ness qualities than Hematite or that it has any definitely stated 

greater or superior toughness qualities unless and until that fact is 
scientifically established ; 

(d) The use of the word “Hemetine” as the trade name for this 
product without clearly disclosing in direct connection therewith, 
that it is a manufactured, or synthetic, product, or that it is not a 
natural stone, mineral or gem. (1-19533, Feb. 12, 1948.) 

7682. Yarn—Composition and Source or Origin.—Shepherd Worsted 
Mills, a Massachusetts trust, with its principal place of business located 
in Newton, Mass., advertiser-vendor, engaged in the business of 
offering for sale and selling yarn in commerce, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from: 

(1) Using the word “Shetland,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or refer 
to any product which is not composed entirely of wool of Shetland 
sheep raised on the Shetland Islands or the contiguous mainland of 
Scotland; provided, however, that in the case of a product composed 
in part of wool of Shetland sheep and in part of other fibers or ma- 
terials, such word may be used as descriptive of the Shetland wool 
content if there are used in immediate connection therewith, in letters 
of at least equal conspicuousness, words truthfully describing such 
other constituent fibers or materials; 

(2) Using the word “Scotch,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or 
refer to any product which is not composed entirely of wool from 
sheep raised in Scotland; provided, however, that in the case of a 
product composed in part of wool from sheep raised in Scotland and 
in part of other fibers or materials, such word may be used as descrip- 
tive of the Scotch wool content if there are used in immediate con- 
nection therewith, in letters of at least equal conspicuousness, words 
truthfully describing such other constituent fibers or materials; 

(3) Using the word “Saxony,” or any simulation thereof, either 
alone or in connection with other words, to designate, describe or 
refer to any product not imported from the Province of Saxony or 
made of wool imported from said Province; provided, however, that 
in the case of a product composed in part of wool imported from 
Saxony and in part of other fibers or materials, such word may be used 
as descriptive of the content imported from Saxony if there are used 
in immediate connection therewith, in letters of at least equal con- 
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spicuousness, words truthfully describing such other constituent fibers 
or materials. (1-20335, Feb. 13, 1948.) 

7683. Cosmetics—Qualities, Properties or Results and Free—Cuban 
Cosmetic Co., an Illinois corporation, and Alexander C. Brent, Jr., 
Carrie Brent, and Rhodina Brent, as individuals and officers of said 
corporation, with their principal place of business located in Chicago, 
Ill., advertiser-vendors, engaged in the business of offering for sale 
and selling cosmetics designated Four-In-One Cuban Combination 
Hair Treatment and Hot Oil Preparation, and a course in Hair Cul- 
ture, entered into an agreement, in connection with the dissemination 
of advertising relating to those products, to cease and desist from 
representing directly or by implication: 

(1) That Four-In-One Cuban Combination Hair Treatment has 
any effect in preventing hair from turning in color; 

(2): That the Hot Oil Preparation has any effect in the treatment 
of dandruff in excess of facilitating the temporary removal of loose 
dandruff scales. 


Cuban Cosmetic Co., Alexander C. Brent, Jr., Carrie Brent and 
Rhodina Brent, and each of them, further agreed to cease and desist 
from using the word “free” or any other word of similar import to 
designate or describe merchandise sold or distributed, in commerce 
as defined by the Act, that is not in truth and in fact a gift or gratuity 
or which is not given to the recipient thereof without requiring the 
purchase of other merchandise or requiring the performance of some 
service inuring directly or indirectly to their benefit. (1-12521, Feb. 
17, 1948.) 


7684. Civil Service Correspondence Courses—Fictitious Collection Agency, 
Corporation, Branch Offices, Government Approval, Endorsement or Con- 
nection, Ete—Edward J. Keenan and John L. Keenan, Jr., as trustees 
under the will of the late John L. Keenan, doing business as Franklin 
Institute and International Creditors Protective Association, with 
principal office and place of business located in Rochester, N. Y., 
under the name of Franklin Institute have been engaged in offering 
for sale and selling, in commerce, certain courses of instruction and 
other information with respect to United States Civil Service examina- 
tions, also under the aforesaid trade name, engaged in the operation of 
an enterprise known as International Creditors Protective Association, 
for the purpose of collecting accounts of their students which may be 
in arrears, entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist with respect 
thereto from: 


( a) Representing by the unqualified use of the trade name Inter- 
national Creditors. Protective Association, that they employ an in- 


STIPULATIONS 1329 


dependent or separate organization to collect accounts which are in 
arrears, or that said International Creditors Protective Association 
is such an independent or separate organization or association ; 

(6) Representing or implying by use of the designation “President” 
_ or otherwise, that Franklin Institute is a corporation ; 
_ (e) Representing that the John L. Keenan who founded Franklin 
_ Institute is presently actively associated therewith in any way; 

(ad) Using the term “Registrar” as a designation for or as description 

_ of their representatives or salesmen; 
| (e) Representing by means of distribution thereafter by pictures or 
| otherwise that they maintain offices or representatives in particular 
| office buildings or cities, when such is not, or ceases to be, the fact; 

(7) Representing directly or by implication the time or place of 

| prospective Civil Service examinations unless such representations: 
are actually in accord with the expressed intentions or policies of the 
Civil Service Commission in such respect; 

(7) Representing directly or by implication in any manner whatso- 
ever, that the Franklin Institute has any official relationship, connec- 
tion, or association with the United States Government, that any 
training or service offered has the approval or endorsement of the 
United States Government, or that it has any connection or association 
which enables it to offer or influence the procurement of positions in the 
United States Government service, or that any literature which it dis- 
tributes has any approval of, or any other connection or association 

whatsoever with, the United States Government or any branch or 
agency thereof; . 

(A) Representing directly or by implication that any specified 
number of positions are available, or appointments will be made, or 
appointments have been made, by the United States Government or 
any branch or agency thereof, or any other representation respecting 
the likelihood or possibility of appointment, unless such representation 
is in accord with established fact or official estimate. (1-20498, Feb. 
18, 1948.) 

7685. Medicinal Preparation—History and Qualities, Properties or Re- 
sults.—Oxford Products, Inc., an Ohio corporation, with its principal 
place of business located in Cleveland, Ohio, advertiser-vendor, en- 
gaged in offering for sale and selling, in commerce, a medicinal prepa- 
ration designated Be-Trex Vitamin B Complex, entered into an agree- 
ment, in connection with the disseminating of advertising relating to 
that product, to cease and desist from representing directly or by’ im- 
plication : 

(a) That said product is a new vitamin discovery ; 

(5) That said product will increase one’s energy, vigor or vitality 
or will enable one to have healthy nerves; 


} 
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(c) That said product, when taken in the dosage of one capsule 
daily, will correct or prevent such symptons as fatigue, sleeplessness, 
loss of strength or skin disorders when such symptoms are due to a 
lack of Vitamin B Complex. (1-21057, Feb. 18, 1948.) 

7686.8 Medicinal Preparation—Qualities, Properties or Results.—Gore 
Products, Inc., a Louisiana corporation, with its principal place 
of business located in New Orleans, La., advertiser-vendor, en- 
gaged in the business of offering for sale and selling, in commerce, a 
medicinal preparation for athlete’s foot designated “H. F.” and “H. F. 
Athlete’s Foot Medicine,” entered into an agreement in connection 
with the dissemination of advertising relating to that product,.to cease 
and desist from : 

Representing, directly or by implication, that said preparation 
penetrates the skin and that it reaches deep-seated athlete’s foot infec- 
tions. 

This stipulation is supplemental to Stipulation No. 02417 executed 
by Gore Products, Inc., and approved by the Federal Trade Commis- 
sion on August 3, 1939 7° (1-13961, Feb. 19, 1948). 

7687. Fueltone, Carbolite, and Aquatone—Qualities, Properties, or Results 
and Savings.—Ampion Corporation is a New York corporation with its 
principal office and place of business located in Long Island City, N.Y. 
Tempo Chemical Co., Inc., a New. York corporation with its principal 
office and place of business located in Long Island City, N. Y. Leon- 
ard B. Schwarez is president and secretary of the said corporations. 
Henry Mass is vice president and treasurer of the said corporations and 
H. Schwarcz is a director of the said corporations. Said corporations 
are at all times under the supervision, domination and control of the 
aforesaid persons. Ampion Corporation and Tempo Chemical Co., 
Inc., are engaged in offering for sale and selling in commerce, products 
designated Fueltone, Carbolite, and Aquatone. 

Ampion Corporation and the aforesaid persons and each of them, 
in connection with the offering for sale, sale and distribution of the 
aforesaid products, agreed to cease and desist from representing: di- 
rectly or by implication : 

(a) That Fueltone eliminates or prevents sludge in fuel oils or 
ends the sludge problem; 

(6) That Fueltone converts sludge into good or usable fuel oil; 

(c) That Fueltone assures no sludge in tank, cleaner strainer or 
nozzle, minimum of carbon, complete atomization, instant ignition, 
clean or glowing fire box or maximum combustion ; 

(d) That Fueltone quickly or definitely disintegrates sludge or im- 
purities or renders them fluid or easy to ignite; alt 


18 Supplemental. 
19 See 29 BF. T. C. 1531. 
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(e) That Fueltone imparts a uniform consistency to oil or enables 


J a smooth or efficient utilization of oil; 


(f) That Fueltone saves fuel or increases the number of B. T. U.’s 
per galion of oil consumed, or from otherwise representing or implying 


| that it increases the calorific value of oil or increases the efficiency 


of the combustion process; 
(g) That Aquatone removes or cleans out rust, rust scale or sludge 


_ from high- or low-pressure boilers, pipes, or pedicles 


(h) That Aquatone assures the elimination of such conditions as 
inability to raise steam pressure, water leaving boiler when pressure 


rises, hammering or knocking of water pipes or radiators, water in 
_ radiators, inability to heat all radiators, air valves ejecting water or 
excessive fuel consumption; 


(i) That Aquatone counteracts chemicals in boiler feed water re- 
gardless of the amount or kind of salts in such water or that without 
phukieal analysis of the water supply there is any certainty of favor- 


_ able results from its use; 


(7) That Carbolite eradicates and completely removes soot, fire 
scale or carbon from boilers, tubes or chimneys; 

(%) That use of Carbolite affords a sure method of reducing fuel 
bills or of increasing boiler efficiency. 

Tempo Chemical Co., Inc., and the aforesaid persons, and each of 
them, entered into an agreement, in connection with the offering for 


sale, sale and distribution of the aforesaid products, to cease and 


desist from representing directly or by implication: 

(1) That Aquatone is a positive antidote for boiler troubles; 

(2) That Carbolite eradicates or completely removes soot or carbon 
from ‘boilers, tubes, fire boxes, or chimneys. (1-18769, Feb. 19, 1948.) 

7688. Neckties and Necktie Material—Composition and Non-Compli- 
ance With Wool Products Labeling Act—Max Thau, an individual trad- 


ing as Savoy Cravat Co., with his place of business located in New 


York, N. Y., engaged in the business of manufacturing neckties and 


necktie materials, entered into an agreement, in connection with the 


offering for sale, sale and distribution in commerce, as defined by the 
said Federal Trade Commission Act, of such neckties and necktie 
materials, composed in whole or in part of rayon, he will forthwith 
cease and desist from branding, labeling, offering for sale or selling 
such articles, composed in whole or in part of rayon, without clearly 
disclosing such rayon content; and from failing to disclose, accurately 
and clearly, when such articles are composed in part of rayon and in 
part of other fibers or materials, all such fibers or materials, including 
the rayon. 

Max Thau further agreed that in connection with the manufacturing 
for introduction into commerce, the intreduction into commerce, sale, 
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transportation or distribution in said commerce, as defined by the said 
Wool Products Labeling Act, of wool products as such products are 
defined thereby, he will cease and desist from failing to affix to such 
wool products a stamp, tag, label, or other means of identification, or 
a substitute in lieu thereof, as provided by said act, showing (a) the 
percentage of the total fiber weight of the wool product, exclusive of 
ornamentation not exceeding five percentum of said total fiber weight, 
of (1) wool, (2) reprocessed wool, (3) reused wool, (4) each fiber other 
than wool where said percentum by weight of such fiber is five per- 
centum or more, and (5) the aggregate of all other fibers; (6) the 
maximum percentage of the total weight of the wool product of non- 
fibrous loading, filling or adulterating matter; (c) the percentages in 
words and figures plainly legible by weight of the wool contents of 
such wool product where said wool product contains a fiber other than 
wool; (d@) the name of the manufacturer of the wool product, or the 
manufacturer’s registered identification number and the name of a 
seller or reseller of the product as provided for in the Rules and Regu- 
lations promulgated under such Act, or the name of one or more °} 
persons subject to section 3 of said act with respect to such wool 
product. 

Max Thau, an individual trading as Savoy Cravat Co., further 
agreed that he will hereafter fully comply with the provisions of the 
Wool Products Labeling Act of 1939, and the rules and regulations 
promulgated pursuant thereto. (1-20065, Feb. 19, 1948.) 


7689. War Surplus Materials—Government Connection, Stock on Hand, 
Refunds, Territorial Limits, History, Delivering Inferior Goods, Ete—Jack 
C. Palmer, an individual trading as Northwest War Surplus Advisor 
and Northwest Implement & Supply Co., with his principal office and 
place of business located in Seattle, Wash., engaged in offering for 
sale, and selling in commerce, war surplus materials, entered into an 
agreement, in connection with the offering for sale, sale and distri- 
bution thereof, to cease and desist from representing in any manne 
under his own name or under any other name: 


(a) That he has been appointed an agent of the Government to 
handle and dispose of war surplus materials or that he is officially 
connected with the United States Government; 

(6) That he has access to official information pertaining to the 
quantity, grade, character, nature, and location of war surplus mate- 
rials which is secret and not available to the general public; 

(c) That he has available a million dollars worth of war surplus 
materials or that he has access to or can make immediate delivery of 
large quantities of various kinds of war surplus materials; 


STIPULATIONS 1333 


(@) That war surplus materials are sold by him at a mark-up of 
only 5 percent over their cost to him; 

(e) That the money required to be paid to him as a prerequisite to 
the purchase from him of war surplus materials will be credited as 
a payment on purchases of any amount other than the actual amount 
on which it is credited ; 

(7) That refunds of money will be made on any condition other 
than that on which he actually makes such refunds; 

(9) That war surplus materials may be purchased from him at less 
than their regular wholesale price; 

(h) That 12,000 persons have paid the required amount of money to 
enable them to purchase material from him or that the number of per- 
sons so doing is any number other than the number of persons who 
have actually paid said amount; 

(2) That the effective date of the contract entered into by him with 
prospective purchasers is any date other than the date on which the 
contract is entered into; 

(7) That he has extraordinary buying power; 

(%) That he limits sales of war surplus materials to one person in 
a particular city or community; 

(Z) That he has sold or been instrumental in the sale of war surplus 
materials amounting in value to $750,000, or amounting to any sum, 
within any period, other than the actual amount thereof; 

(m) That he can obtain tractors, automobiles, trucks, or farm ma- 
chinery and equipment for veterans or have available for sale as war 
surplus materials, items other than those which he can actually pro- 
cure and have available therefor ; 

(n) That delivery of war surplus materials will be made from near- 
by Government warehouses or any particular Government warehouse, 
or from any place other than that from which delivery is actually 
made; 

(o) That all merchandise is new and packed in original crates or 
packages; 

_ (p) That bulletins will be received regularly by his customers, and 
that his agents will make regular calls on them to determine their 
requirements. 

Jack C. Palmer further agreed to cease and desist from delivering 
merchandise of a quantity, grade or value less than that offered by him 
and ordered by purchasers in response to said offer. 

Jack C. Palmer further agreed to cease and desist from accepting 
payment for merchandise without making delivery thereof or refund- 
ing the purchase price. (1-—20338, Feb. 19, 1948.) 


7690. Medicinal Product—Qualities, Properties or Results.—Leo Drey- 
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fus, an individual trading as Dreyfus’ Drug. Store and Obesta Co., 
with his principal place of business located in New York, N. Y., ad- 
vertiser-vendor, engaged in offering for sale and selling in commerce, a 
medicinal product designated Obesta Tea and Obesta Herb Tea, en: 
tered into an agreement, in connection with the dissemination of ad- 
vertising relating to those products, to cease and desist from represent- 
ing directly or by implication: 

(a) That said product will relieve upset stomach, indigestion, or 
backache : 

(0) That said product will aid digestion or will induce sleep; 

(c) That said product is a health drink, or will guard the health, or 
will keep one fit or promote the general health; 

(d) That said product will relieve symptoms such as headache or 
dizziness except when such symptoms are due to constipation. (1- 
20629, Feb. 19, 1948.) 

7691. Correspondence Course in Diesel Training—Connection of Indus- 
‘trial Corporations, Jobs and Employment Opportunities, Refunds, Ete.— 
Tractor Training Service is an Oregon corporation with its principal 
office and place of business located in Portland, Oreg., and has been 
engaged in offering for sale and selling in commerce a correspondence 
course in diesel training. Joe KE. Badley, as president, treasurer, and 
principal stockholder of the aforesaid Tractor Training Service, for- 
mulates, directs, dictates and controls the acts, policies and practices of 
the aforesaid corporation in the conduct of the business hereinabove 
referred to. 

Tractor Training Service and Joe E. Badley entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from: 

(a) Representing by the unqualified or unexplained use of their 
names, or otherwise, that any industrial corporations are backing or 
are in any manner interested in or connected with the training pro- 
gram herein referred to; 


(0) Representing that there are thousands of diesel engineering 
jobs available to trainees who complete respondent’s course of instruc- 
tion; that the industry is demanding graduates of said course; that 
there are 1,709 employers requesting such graduates or any other repre- 
sentation to the effect that the requests for such graduates is greater 
than the number completing this course; or from misrepresenting in 
any manner whatsoever the employment opportunities available to 
students or graduates of this course; 


(c) Exaggerating the ability of the placement service maintained 
by Tractor Training Service to procure employment for students or 
graduates, by making promises to procure jobs, or by representations 
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concerning jobs which have been or are being secured by its efforts, or 
by statements pertaining to employment agreements with employers, 
_ or otherwise, in excess of such statements and representations as may 
be truly established by current placement records; 

(d) Making representations concerning the education, experience, 
or other qualifications of instructors or representatives unless expressly 
and clearly limited to such instructors or representatives, if any, who 
actually possess such qualifications; 

(e) Representing that students are afforded “on-the-job training,” 
| or part-time employment; 

(7) Representing that all money paid by students would be re- 
funded if they discontinue the course, or fail to pass the final exami- 
nation, or if employment is not furnished them upon completion of 
the course, without actually refunding the money as promised. 
(1-20645, Feb. 26, 1948.) 

7692. Rings, Table Flatware, and Compasses—Nature, Composition, and 
Qualities, Properties or Results—Harold S. Schwartz, Bernice N. 
Schwartz, and Louis E. Schnitz, copartners trading as Illinois Mer- 
chandise Mart, with their place of business located in Chicago, II1., 
advertiser-vendors, engaged in the business of offering for sale and 
selling finger rings, table flatware, and wrist compasses, entered into 
an agreement in connection with the offering for sale, sale and dis- 
tribution thereof, to cease and desist from: 

(a) Using the word “cameo” to designate or describe such rings 
or their settings unless qualified by the word “imitation” or the word 
“simulated” or by some other word of like import clearly showing that 
the settings are not true or genuine cameos but mere imitations; 

(6) Using the terms “24 K. gold plated” or “Gold plated” as 
descriptive of finger rings or other articles of jewelry not having a 
plating composed throughout of gold: Provided, That if an article is 
substantially plated or filled with an alloy containing gold and the 
word “gold” is used in any description or branding of said plating or 
filling, then the word “gold” shall be immediately preceded by an 
appropriate quality mark or designation clearly and correctly indi- 
cating its carat fineness, and shall be immediately followed by the word 
“plated” or the word “filled,” as the case may be, all in like lettering 
of equal size: And Provided also, That if the covering of an article 
is not of such substantial thickness as properly to be described as gold 
plate or gold filled, but is merely flashed or colored with gold, then 
the word “gold,” if used, shall be immediately followed in like lettering 
of equal size by the word “flashed” or the word “colored” ; 


(c) Representing that such table flatware is sterling silver plated 
or “quality silver plate” or “long-life quality,” or that any table flat- 
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ware or any article is silver plated when it does not have a coating 
the thickness of which at least equals the minimum thickness generally 
regarded as necessary to render such articles “silver plated” ; 

(d) Representing that such wrist compasses are “luminous” or can 
be read in the dark, unless qualified by statements displayed with 
equal prominence revealing that the compass is luminous and can be 
read in the dark only for short periods immediately following ex- 
posure to light. (1-19761, Feb. 19, 1948.) 

7693. Metal Sealing Product—Qualities, Properties or Results and Com- 
position Lawrence KE. Kunkler, Robert E. Kunkler, and Vernon Cook, 
copartners trading as Moguloid Co. of America, with their principal 
place of business located in Chicago, IIl., advertiser-vendors, engaged 
in offering for sale and selling in commerce a product for sealing leaks 
and cracks in automobile radiators, cylinder blocks, etc., designated 
“Moguloid,” entered into an agreement, in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from: 

1. Using the words “Permanent,” “Permanently” or the statement 
“will last forever” or otherwise representing that the product effects 
a permanent seal or repair; or 

2. Through use of the word “Pure” or otherwise, representing that 
the product contains only a blend of copper and chrome flour. (1- 
20291, Mar. 2, 1948.) 

7694. Mange Product—Qualities, Properties or Results.—Charles W. 
Berg, an individual trading as Fairchild & French, with his principal 
place of business located in Philadelphia, Pa., advertiser-vendor, en- 
gaged in offering for sale and selling in commerce a medicinal product 
designated “Formula 81,” entered into an agreement, in connection 
with the dissemination of advertising relating to that product, to cease 
and desist from representing directly or by implication: 

(a) That said product will cure mange immediately ; 


(6) That said product will cure mange without either limiting it to 
sarcoptic mange or without disclosing that it will not cure demodectic 
or follicular mange; 


(c) That said product will destroy the demodectic or follicular 
mange mite as it occurs in the mange lesion ; 

(d@) That said product promotes or encourages regrowth of hair 
without either limiting it to loss of hair due to sarcoptic mange or 
without disclosing that it will not encourage or promote regrowth of 
hair where loss of hair is due to demodectic or follicular mange. (1- 
21180, Mar. 2, 1948.) 

7695. Shoe Polish—Qualities, Properties, or Results—Mervin E. Lyons 
and Clarence B. Lyons, copartners trading as Lyons & Co., with their 
place of business located in New York, N. Y., advertiser-vendors, and 
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The Frederick-Clinton Co., Inc., a New York corporation, with its 
| principal place of business Lede in New York, N. Y., advertising 
agency, engaged in the business of offering for dele and aclling a shoe 
polish designated as “Kiwi” and “Kiwi Boot Polish,” entered into an 
_ agreement, in connection with the offering for sale, sale and distribu- 
_ tion thereof, to cease and desist from representing : 

That said shoe polish will cause nicks and scratches in shoe leather 
to disappear. (1-21056, Mar. 4, 1948.) 

7696. Soap Washing Powder, Ete.—Slack Filled Containers, Qualities, 
_ Properties, or Results and Safety —Mira-Glo Products, Inc., a Maryland 
_ corporation with its principal place of business located in Baltimore, 
| Md., advertiser-vendor, engaged in the business of offering for sale 
and selling various detergent or cleansing preparations designated as 
“Mira-Glo Granulated Soap” and “Mira-Glo Washing Powder,” 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof to cease and desist from: 

(1) Offering for sale or selling granulated soap, washing powder 
or other detergent preparations in cartons or containers which are 
substantially larger in size or capacity than are required for packaging 
the quantity of product contained therein ; 

(2) Representing that the preparation designated as “Mira-Glo 
Washing Powder” or any other preparation of substantially the same 
composition, whether sold under that name or any other name, is easy 
on the hands or is harmless to the hands; or otherwise representing, 
directly or inferentially, that such preparation will have no ill effects 
onthe hands or person. (1-20568, Mar. 10, 1948.) 

7697. Books, Encyclopedias, and Publications—‘“Free,” Advertising 
Offer, Value, Price, and Publisher— Alfred A. Meneley, an individual 
doing business as Compton House, R. James, and as Weston Hall, with 
a Post Office Box in St. Louis, Mo., and an abode at Dayton, Ohio, 
transacting business from both places, engaged in the business of 
offering for sale and selling in commerce, encyclopedias, books and 
divers publications and combinations of such books, encyclopedias 
and publications, entered into an agreement, in connection with the 
offering for sale, sale and distribution thereof, to cease and desist, with 
respect thereto, from: 


(a) The use of the word “free” or words of similar import, in adver- 
tising to designate or describe merchandise sold or distributed in inter- 
state commerce, that is not in truth and in fact a gift or gratuity or 
is not given to the recipient thereof without requiring the purchase of 
other merchandise or requiring the performance of some service 
inuring directly or indirectly to his benefit. 

(0) Advertising or representing in any manner that a certain num- 


| 


; 
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ber of sets or any set of books offered for sale or sold has been reserved 
to be given free of cost to selected persons as a means of advertising 
or for any other purpose, the only requirement being that recipient 
should write a letter of endorsement or recommendation when such 
is not the fact. 

(c) Advertising or representing in any manner that certain books or 
sets of books together with a quarterly service included in a combina- 
tion offer only, were covered by the price to be paid and that all other 
books in the combination were free if the purchaser or prospective 
purchaser would write a letter of recommendation when such is not 
the fact. 

(d) Advertising or representing in any manner to purchasers or 
prospective purchasers that any books or sets of books offered for sale 
or sold to prospective purchasers have a sales value or price in excess 
of the price at which they are offered for sale or sold, when such is 
not the fact. 

(e) Advertising or representing in any manner to purchasers or 
prospective purchasers, that he is the publisher of the books or sets 
of books sold or offered for sale when such is not the fact. (1-19086, 
Mar. 16, 1948.) 

7698. Medicinal Preparation—Qualities, Properties, or Results.—Joseph 
F. Mikolajezak, an individual, with his principal place of business 
located in Buffalo, N. Y., is engaged in the business of offering for 
sale and selling a medicinal preparation designated Father Justyn’s 
Ointment. 

Everybody’s Daily Publishing Co., a New York corporation, with 
its principal place of business located in Buffalo, N. Y., is engaged in 
offering for sale and selling a medicinal preparation designated Father 
Justyn’s Ointment. 

Joseph F. Mikolajczak entered: into.an. agreement, in connection with 
the dissemination of advertising relating to that product, to cease and 
desist from representing directly or by implication: 

(a) That the preparation is a remedy or cure for eczema; pimples; 

blemishes; rashes ; itching skin or skin irritations or disorders, or that 
it has any value in the treatment of such symptoms, ailments, or con- 
ditions other than temporary palliative relief; 
. (6) That the preparation is a remedy or cure for tired, burning, 
inflamed or swollen feet resulting from structural defects of the feet 
or that it has any value.in the treatment of such symptoms, ailments 
or conditions other than temporary palliative relief ; 

(c) That the preparation is a remedy or cure for burns; scalds; 
blisters ; cuts; stings; sores; boils; tetter; dandruff or conditions re- 
sulting in the formation of scabs or that it has any value in the treat- 


\ 
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ment of such symptoms, ailments, or conditions other than temporary 
palliative relief. 

Everybody’s Daily Publishing Co. entered into an agreement, in 
connection with the dissemination of advertising relating to that prod- 
uct, to cease and desist from representing directly or by implication: 

(d) That the preparation is a remedy or cure for eczema; pimples; 
scaly or itching skin or irritations of the skin; burns; cuts; bruises; 
insect bites or conditions resulting in the formation of scabs or that 
it has any value in the treatment of such symptoms, ailments, or con- 
ditions other than temporary palliative relief. (1-20355, Mar. 16, 
1948.) 

7699. Paint and Varnish Additive—History and Qualities, Properties or 


| Results——Samuel Small and Esther Small, copartners, trading as 


Builders Products, with their principal place of business located in 
Chicago, Ill., advertiser-vendors, engaged in offering for sale and 
selling in commerce a paint and varnish additive designated “Plast-X” 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from representing: 

(a) That the composition of this product is a recent discovery ; 

(6) That this product prevents paint to which it is added from 
cracking, chipping, or peeling; 

(c) That this product tends to contract or expand with the build- 
ing ; 

(d) That this preparation has any insulating value; 

(e) That addition of this product to ordinary paint will make the 
latter a plastic paint. 

Samuel Small and Esther Small, and each of them, further agreed 
that, with respect to the use of the brand name “Plast-X,” and to rep- 
resentations claiming tougher and tilelike properties for paint to 
which it may be added, they will be bound by and will adhere to, 
without further proceedings by the Federal 'Trade Commission in the 
premises, the final decision reached in any of those cases now pending 
before the Commission in which issues similar to these are involved, 
namely those cases identified as Docket Numbers 5379, 5890, 5391, and 
5392, which first may arrive at such final determination, and to the 
extent to which such final decision may pertain to the issues herein- 
above specified. (1-21046, Mar. 19, 1948. ) 

7700. Books—‘“Free.”—Michael Estrin and Maurice Fryefield, co- 
partners, trading as Knickerbocker Publishing Co., with their prin- 
cipal office and place of business located in New York, N. Y., adver- 
tiser-vendors, engaged in the business of offering for sale and 
selling books, in commerce, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist with respect thereto, from: 
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The use of the word “free” or any words of similar import to desig- 
nate or describe merchandise sold or distributed in interstate commerce 
that is not in truth and in fact a gift or gratuity or is not given without 
requiring the purchase of other merchandise or requiring the per- 
formance of some service. (1-20048, Mar. 25, 1948.) 

7701. Boys’ and Girls’ Coast—Composition and Noncompliance with 
Wool Act.—George Gastwirth and Morris Gastwirth, copartners, trad- 
ing as Gastwirth Bros., with their principal place of business located 
in Philadelphia, Pa., advertiser-vendors, engaged in the business of 
manufacturing, offering for sale and selling “wool products” as defined 
in and subject to the Wool Products Labeling Act of 1939, consisting 
of boys’ and girls’ coats, in interstate commerce, entered into an agree- 
ment, in connection with the introduction or manufacture for intro- 
duction into commerce, or the sale, transportation, or distribution in 
commerce thereof, to cease and desist from: 

(1) Using the term “Llama-Tex” or the word llama as a designa- 
tion for or as descriptive of products not made or composed of llama 
hair; 

(2) Misbranding garments or articles made from pile fabrics, the 
face and back of which differ as to constituent fibers, by failing to 
include on stamps, tags or labels securely affixed thereto, a statement 
setting forth the respective percentages of the weight of the fabric 
which is represented by the face or pile and by the back or base, so as 
to show the ratio between such face and back. 

George Gastwirth and Morris Gastwirth further agreed that they 
and each of them will hereinafter fully comply with the provisions of 
the Wool Products Labeling Act of 1939 and the rules and regulations 
promulgated pursuant thereto. (1-20068, Mar. 29, 1948.) 

7702, “Surplus Sales Reporter’—Government Connection Opportunities 
in Product or Service, Ete.—George Silverman and Sadie J. Silverman, 
his wife, individuals, formerly dealing as Surplus Sales Reporter, 
subsequently the office of Consolidated Directories, a corporation, pub- 
lishers and vendors of a printed service known as “Surplus Sales 
Reporter,” listing available Government war surplus property, have 
entered into an agreement in connection with the offering for sale, 
sale and distribution of the reporter service, they and each of them, 
in their individual capacities and through any corporate agency, its 
officers or representatives, will forthwith cease and desist from repre- 
senting, directly or by implication: 

(a) That they or their agents or their distributors or dealers are 


in any way connected with or financed by the Government or any of its 
agencies or departments; 


(5) That they, the said George Silverman and Sadie J. Silverman, 


jj 
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or either of them, receive any cooperation from any chamber of com- 
merce other than that usually extended to a member thereof; 

(¢) That the purchase of a subscription to the Surplus Sales Re- 
porter assures the obtaining of Government surplus property ; 

(d) That a subscription to the Surplus Sales Reporter will entitle 
the subscriber to any exclusive rights or any letter of credit; 

(¢) That subscribers to the Surplus Sales Reporter will be fur- 


| nished with information concerning’ proposed sales of war surplus 
materials in advance of its availability to the general public. (1- 
20548, Mar. 19, 1948.) 


7703. Dresses—Incorporated.—David M. Perlman, Lawrence Perl- 


' man, and Edith R. Perlman operate a business organized as a limited 


partnership and generally trade under the name David M. Perlman 
Co. Their place of business is located in Chicago, Ill., and they are 
engaged in the business of offering for sale and selling dresses labeled 
“The Casual Dress by David M. Perlman.” 

In the course and conduct of their business as above set forth, the 
said David M. Perlman, Lawrence Perlman, and Edith R. Perlman in 
certain advertising mats supplied by them to customers engaged in 
retail business, which mats featured “The Casual Dress,” have used the 
trade name “David M. Perlman, Inc.,” thereby directly and impliedly 
representing contrary to fact that their business is incorporated. 

David M. Perlman, Lawrence Perlman, and Edith R. Perlman 
agreed that in connection with the offering for sale, sale and distribu- 
tion of their product, to cease and desist from: 

Using the abbreviation “Inc.” as part of the name or any name under 
which they conduct business, or any other means of representing, di- 
rectly or by implication, that their business is incorporated when such 
isnota fact. (1-20488, Mar. 29, 1948.) 

7704. Radio Receiving Sets—Capacity—Electronic Laboratories, Inc., 
an Indiana corporation, with its principal office and place of business 
located in Indianapolis, Ind., advertiser-vendor, engaged in offering 
for sale and selling in commerce, radio receiving sets, entered into an 
agreement, in connection with the offering for sale, sale and distribu- 
tion thereof to cease and desist, with respect thereto, from 
representing : 

That any radio receiving set contains a designated number of tubes 
or is of a designated tube capacity, when one or more of the tubes 
referred to are devices which do not perform the recognized and cus- 
tomary functions of radio receiving set tubes in the detection, amplifi- 
cation, and reception of radio signals. (1-21157, Mar. 30, 1948.) 

7705. Hats and Caps—Manufacturer—Moses L. Aronson, an individ- 
ual with his principal place of business located in New York, N. Y., 
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advertiser-vendor, engaged in offering for sale and selling in com- 
merce, hats and caps, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing, directly or by implication: 

That he is a manufacturer of hats and caps, unless and until he owns, 
operates or controls a place or plant where hats and caps are fabri- 
cated, manufactured, and made. (1-19816, Mar. 29, 1948.) 

7706. Drug Preparation—Qualities, Properties or Results——The Dill 
Co., a Pennsylvania corporation, with its principal place of business lo- 
cated in Norristown, Pa., has been engaged in the business of offering 
for sale and selling a drug preparation designated as “Espotabs.” 

Street & Finney, a New York corporation, with its principal place 
of business located in New York, N. Y., has been engaged in the 
business of conducting an advertising agency, and in preparing, dis- 
seminating and causing to be disseminated advertisements for com- 


modities sold by various vendors, including the products sold by the 
aforesaid The Dill Co. 


The Dill Co. and Street & Finney, and each of them, entered into: 
an agreement, in connection with the disseminating of advertising 
relating to “Espotabs,” to cease and desist from representing directly 
- or by implication : 

That said preparation is of any benefit as a treatment for the con- 
dition known as constipation, except to the extent that it may provide 
temporary relief therefor. (1-20717, Mar. 30, 1948.) 

T7107. Leather Wrist Watch Straps—Qualities, Properties or Results.— 
David Guss, Joseph Guss, and Harry Smith, copartners, with their 
principal place of business located in Philadelphia, Pa., advertiser- 
vendors, engaged in manufacturing leather wrist watch straps, entered 
into an agreement, in connection with the offering for sale, sale and 
distribution thereof, to cease and desist from representing directly or: 
by implication: 

That the said leather wrist watch straps are sweatproof. (1-20581. 
Apr. 1, 1948.) 

7708. Mail Order Merchandise—Order Noncompliance, Price, Whole-. 
saler and Subsidiary Company.—Mills Sales Co., a New York corpora-: 
tion with its principal place of business located in New York. N. Y. 
and David Jacoby, an officer of the said corporation and as am ae 
vidual, advertiser-vendors, engaged in the mail order business offering: 
for sale and selling in commerce, various and sundry articles of mer- 
chandise, entered into an agreement, in connection with the offering” 
for sale, sale and distribution thereof, to cease and desist from : 


(a) Failing to clearly and conspicuously disclose to prospective: 
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purchasers and purchasers that merchandise may be substituted for 
merchandise ordered ; 

(6) Representing directly or by implication that Mills Sales Co. 
' is the world’s lowest priced wholesaler ; 

(c) Representing directly or by implication that Mills Sales Co. 
owns or controls any subsidiary firm, company or corporation when 
such is not the fact. (1-19774, Apr. 2, 1948.) 

7709. Medicinal Preparation—Qualities, Properties or Results and Com- 
position.—Fru-Lax, Inc., an Illinois corporation, with its principal 
place of business located in Chicago, Ill., and S. L. Schwartz, presi- 
dent and treasurer of the aforesaid corporation, individually formu- 
lating, directing, dictating and controlling the acts, policies and 
practices of the aforesaid corporation, are engaged in the business 
of offering for sale and selling a medicinal preparation designated 
“Fru-Lax,” entered into an agreement in connection with the dissemi- 
nation of advertising relating to that product, to cease and desist from 
disseminating and from representing, directly or by implication: 

(a) That use of this preparation will purify the blood; 

(6) That this product is of value in the treatment of piles, colds, 
lowered resistance, chronic ailments, mental dullness, nervousness, 
poor complexion, susceptibility to infection, gall bladder trouble, 
arthritis or rheumatism ; 

(ec) That this preparation is of value in the treatment of constipa- 
tion except to afford temporary relief ; 

(@) That the use of this product is of benefit in the treatment of 
headaches, poor appetite, bad breath, coated tongue, or bloated stomach 
beyond affording temporary relief when such conditions are due to 
constipation ; 

(e) That this product produces natura] or naturallike bowel move- 
ments, or is “Nature’s Laxative” ; 

(f) That the laxative action of Fru-Lax is produced in any manner 
other than by irritation of the intestinal tract; 

(g) That this product supplies factors helpful to bodily well-being, 
or that it is of any value or benefit except such as may result from its 
laxative action ; 

(h) That this preparation is a food laxative or is a blend of fruits, 
or any other statement importing or implying that it is composed of, 
or has any effect resulting from, ordinary edible fruits. (1-20033, 
Apr. 5, 1948.) 

7710. Hair Preparation—Qualities, Properties or Results.—Jacquim F. 
Pestaner and Esther I. Pestaner, copartners trading as Pilon Institute, 
Pilon Hair Grower Institute and Pilon Co., with their principal place 
of business located in San Francisco, Calif., advertiser-vendors, en- 
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gaged in the business of offering for sale and selling a hair preparation 
designated “Pilon,” in commerce, entered into an agreement, 1n con- 
nection with the dissemination of advertising relating to that product 
to cease and desist from representing, directly or by implication : 

(a) By the use of the words “Hair Grower” as part of or in connec- 
tion with the trade name with which they carry on their business, or 
otherwise, that the said preparation will grow hair or promote a 
healthy growth of hair ; 

(6) That the said preparation will nourish hair roots, stop falling 
hair or prevent baldness; 

(c) That said preparation has any effect on the condition known as 
dandruff except to the extent that it may facilitate removal of loose 
dandruff scales. (1-20206, Apr. 6, 1948.) 

7711. Diamonds—Source or Origin—Herbert M. Shook, an individual 
doing business under the trade names Herbert’s Jewelry Co. and 
Herbert’s Diamond Exchange, with his place of business located in 
Pittsburgh, Pa., engaged in business, in part, devoted to the offering for 
sale and sale of articles of jewelry containing diamond settings, in 
commerce, entered into an agreement in connection with the offering 
for sale, sale and distribution thereof, to cease and desist from: 

Representing directly or by implication through the use of the state- 
ment “Diamonds from Estates” or otherwise, that he has obtained such 
diamonds or articles of jewelry from those sources. (1-19824, Apr. 
8, 1948.) 

7712. Medicinal Preparation—Qualities, Properties, or Results——Earle 
G. Hastings, an individual trading under the names of Detergen Co. 
and Colloidal Distributing Co., with his place of business located in 
Tulsa, Okla., advertiser-vendor, engaged in the business of offering 
for sale and selling a medicinal preparation designated Detergen, in 
commerce, entered into an agreement, in connection with the dissemi- 
nation of advertising thereof, to cease and desist from representing 
directly or by implication: 

(a) That said preparation exercises or tones the intestinal muscles; 

(6) That said preparation aids in restoring normal peristalsis, or 
restores the natural structures or processes of the body; or 

(c) That said preparation is effective in the treatment of any form 
of colitis or spastic or atonic conditions of the colon. (1-21098, Apr. 8, 
1948.) 

7713. Pressing Unit—Unique Nature——The Unipress Co., Inc., a Min- 
nesota corporation, with its principal place of business located in 
Minneapolis, Minn., engaged in offering for sale and selling in com- 
merce, a finishing or pressing unit designated as “2 Girl 3 Press Unit” 
and as “3 Press 2 Girl Unit,” entered into an agreement in connection 
with the offering for sale, sale and distribution thereof, to cease and 
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desist from representing directly or by implication that its unit is the 
only unit which completely machine irons or which completely machine 
finishes shirts. (1-21196, Apr. 9, 1948.) 

7714. Costume Jewelry—Hand Made, Nature, Quality, and Composition.— 
French Jewelry Co., Inc., a Pennsylvania corporation, with its busi- 
ness offices and one factory located in Providence, R. I., and with 
two factories located in Philadelphia, Pa., and Attilia Castigliani, 
Bruno Castigliani, and Joseph Santini, officers and sole stockholders 
of said corporation, have been engaged in the business of offering for 
sale and selling costume jewelry, in commerce, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from: 

(1) Representing, directly or inferentially, that any jewelry is 
made entirely by hand or is hand made, unless such jewelry is made 
entirely by hand; 

(2) Designating or describing glass insets as “jewels” or “first 
quality stones”; or using the words “jewels” or “stones” or other word 
or term of like connotation in any manner which tends or may tend 
to convey the belief or impression that glass settings in jewelry are 
genuine jewels; 

(38) Using the terms “24-K gold plated” or “gold plated,” or other 
term of like connotation, as descriptive of articles of jewelry not plated 
throughout with fine gold: Provided, That if an article is substantially 
plated or filled with an alloy containing gold and the word “gold” is 
used in any description or branding of said plating or filling, then 
the word “gold” shall be immediately preceded by an appropriate 
quality mark or designation clearly and correctly indicating its carat 
fineness, and shall be immediately followed by the word “plated” or 
the word “filled” as the case may be, all in like lettering of equal size; 
and provided also, that if the covering of an article is not of such sub- 
stantial thickness as properly to be described as gold plate or gold 
filled, but. is merely flashed or colored with gold, then the word “gold,” 
if used, shall be immediately followed in like lettering of equal size 
by the word “flashed” or the word “colored” ; 


(4) Representing, directly or inferentially, that a product is com- 
posed of sterling silver unless such product is made throughout, and 
in its entirety, of sterling silver, as defined by the National Stamping 
Law; 

(5) Representing, directly or inferentially, that a product is filled 
or plated with a gold alloy of a specified fineness or percentage, such 
as “14, 12-K gold filled,” unless the entire surface of such product 
is plated or filled with an alloy of the fineness and in the percentage 
so indicated. (1-20279, Apr. 18, 1948.) 
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7715. Rabbits—Rabbitry —Edward H. Stahl, an individual with his 
principal place of business located in Pearl River, N. Y., engaged in the 
business of buying and selling rabbits which he offers for sale and 
sells in interstate commerce, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
desist, with respect thereto, from representing directly or by 
implication : 

(a) That said rabbits are bred and raised by him in his own rabbitry 
when such is not the fact. 

(0) That he maintains or operates a rabbitry in Holmes Park, Mo., 
or any other place, when such is not the fact. (1-20205, Apr. 15, 1948.) 

7716. Trading Stamps—Size of Business, Corporation, Value of Premiums, 
Free, Time in Business, Ete.—Robert D. Bertrand, an individual trading 
as Coast to Coast Trading Stamp Co., with his principal place of busi- 
ness located in Rochester, N. Y., engaged in offering for sale and 
selling in commerce, trading stamps, entered into an agreement, in 
connection with the offering for sale, sale and distribution thereof, 
to cease and desist from representing: 

(a) That he maintains trading posts from coast to coast; 

(6) That Coast to Coast Trading Stamp Co. is a subsidiary of 
“Surety Service”; 

(¢c) By the use of such terms as “Directors,” or otherwise, that Coast 
to Coast Trading Stamp Co. is a corporation ; 

(@) That the value of any premiums is greater than is actually the 
fact. 


Robert D. Bertram further agreed to cease and desist from the use 
of the word “free,” or any word of similar import, to designate or 
describe merchandise sold or distributed in interstate commerce that 
is not in truth and in fact a gift or gratuity or is not given without 
requiring the purchase of other merchandise or requiring the perform- 
ance of some service. 


He further agreed to cease and desist from representing that he or 
the Coast to Coast Trading Stamp Co. is a member of the International 
Association of Trading Stamp Companies, unless and until such so- 
called association has, as actual members, trading stamp companies 
of various nations. 


He further agreed to cease and desist from representing that the 
Coast to Coast Trading Stamp Co. maintains a premium department 
or that it has at any time maintained a premium department, or that 
this company was organized, or existed prior to the year 1942, or any 
other representation which exaggerates, pictorially or otherwise, di- 
rectly or by implication, the size of business quarters or other facilities 
or attributes of said enterprise. (1-20215, May 4, 1948.) 
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7017. Food Flavoring Preparation—Composition—John P. Ralls, an in- 
dividual trading as California Fruit Products, Ltd., with his principal 
place of business located in Los Angeles, Calif., advertiser- -vendor, 
engaged in the business of offering for sale and sollte a food flavoring 
preparation consisting principally of maple sap concentrate, with alco- 
hol, foenugreek, coffee, vanilla, cocoa, copaibia, corn syrup, caramel 
color and water added, which he designates as “Tru-Mapl,” entered 
into an agreement, in connection with the dissemination of advertis- 
ing wherein the said flavoring preparation is designated or described 
as “Tru-Mapl” unless it is plainly and conspicuously disclosed by the 
word “Imitation” or other words or terms that the preparation con- 
tains ingredients other than concentrated maple sap and that the 
product resulting from its use will not be real maple syrup. (1-20927, 
May 7, 1948.) 

7718. Phonograph Needles—“Sapphire” and Qualities, Piduettics or Re- 
sults.—Capitol Records, Inc., a California corporation, with its prin- 
cipal place of business lected in Los Angeles, Calif., advertiser-ven- 
dor, engaged in the business of offering for sale and selling phono- 
graph needles designated as “The High-Fidelity Sapphire Needle,” in 
interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale, and distribution thereof to cease and desist 
from: 

(1) Designating synthetic sapphire tipped needles as “sapphire” 
without plainly describing them as synthetic sapphire; 

(2) Representing that its said synthetic sapphire tipped needles 
will give up to 10,000 plays or any other stated number of plays, with- 
out plainly indicating that such needles may chip, break, or wear 
which will cause sound distortion and result in improper tone fidelity. 
(1-20561, May 7, 1948.) 

7719. Specialty and Novelty Goods—Lottery Scheme.—Morris Kind, an 
individual trading as M. Kind Novelty Co., with his place of Pusiteee 
located in Seattle, Wash., engaged in the sale and distribution of 
specialty and novelty goods of various types, in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from: 

1. Selling or distributing fountain pens or any other merchandise 
so packed or assembled that sales of such fountain pens or other mer- 
chandise to the public are made or may be made by means of a game 
of chance, gift enterprise, or lottery scheme; 

2. Supplying to or placing in the hands of others punchboards or 
other lottery deviccs either with assortments of fountain pens or other 
merchandise which said punchboards or other lottery devices are to 


1348 FEDERAL TRADE COMMISSION DECISIONS 


be used or may be used in selling or distributing said fountain pens or 
other merchandise to the public; 

3. Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

Morris Kind further agreed to cease and desist from selling or dis- 
tributing in commerce punchboards or other lottery devices which are 
to be used or may be used in the sale or distribution of merchandise 
to the public by means of a game of chance, gift enterprise, or lottery 
scheme. (1-21009, May 13, 1948.) 

7720. Home Study Courses—Opportunities and Employment.—The Fed- 
eral Trade Commission has accepted an agreement executed by 
Charles F. Gomez and Marie J. Gomez, copartners, trading as Western. 
Coaching Bureau, 26 O’Farrell Street, San Francisco, Calif., by the 
terms of which they bind themselves to cease and desist from publish- 
ing certain representations in the sale of their home study courses. 

They agree to discontinue from representing that civil service em- 
ployees cannot be removed by their supervisors, can advance to super- 
visory positions if so inclined or will be paid “high salaries” if appoint- 
ed to positions which require no experience or technical training. 

They also agree to discontinue representing that any definite num- 
ber of Government positions will be filled within any stated period of 
time or that there is no backlog of examinations or lists of eligible 
personnel for civil-service positions as we emerge from a wartime into 
a peacetime economy. (1-20856, May 19, 1948.) 

7721. Jewelry—Manufacturer, Composition, Quality, Guaranteed Prices, 
Ete—George P. Van Dyne, Maurice Van Dyne, and A. Robert Van 
Dyne, copartncrs trading under the names Solid Gold Manufacturing 
Co. and House of Diamonds, with their placé of business located in 
New York, N. Y., advertiser-vendors, engaged in the business of offer- 
ing for sale and selling by mail order miscellaneous articles of jewelry, 
including identification bracelets and finger rings, in interstate com- 
merce, entered into an agreement, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from: 


(a) Representing directly or by implication through the use of the 
word “manufacturing” in their trade name, or in any other manner, 
that they manufacture the jewelry they sell, when in fact they do not 
own and operate or directly and absolutely control a plant or factory 
wherein such jewelry is manufactured ; 


(b) Using the terms “24 K. gold plated” or “Gold plated” as de- 
scriptive of articles of jewelry not having a plating composed through- 
out of gold: Provided, That if an article is substantially plated or 
filled with an alloy containing gold and the word “gold” is used in 
any description or branding of said plating or filling, then the word 
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“gold” shall be immediately preceded by an appropriate quality mark 
or designation clearly and correctly indicating its carat fineness, and 
shall be immediately followed by the word “plated” or the word 
“filled,” as the case may be, all in like lettering of equal size: And 
provided also, That if the covering of an article is not of such sub- 
stantial thickness as properly to be described as gold plate or gold 
filled, but is merely flashed or colored with gold, then the word “gold,” 
if used, shall be immediately followed in like lettering of equal size by 
the word “flashed” or the word “colored” ; 

(ce) Using such terms as “Gold,” “Solid Gold” or “Rich Yellow 
Gold” as descriptive of articles of jewelry not composed throughout 
of gold of 24 carat fineness: Provided, That if the metal portion of an 
article is composed throughout of gold of less than 24 carat fineness 
and the word “Gold” is used in any description or branding of such 
article, then the word “Gold” shall be immediately preceded or fol- 
lowed by an appropriate quality mark or designation clearly and 
correctly indicating the carat fineness; 

(d) Representing as “Diamonds” or as “Genuine Diamonds” or as 
cut, polished, brilliant or faceted stones, any diamonds or insets in 
their rough or uncut state, without clearly and conspicuously disclos- 
ing in immediate connection with such representations that such dia- 
monds or insets are “roughs,” uncut and unpolished stones or chip 
diamonds, as the case may be; 

(e) Using any illustration exaggerating the size of jewelry insets 
without clearly and conspicuously stating in immediate connection 
therewith either the number of times the illustrated insets are greater 
than the actual size, or that they are enlarged to show detail; 

(7) Representing as “Guaranteed Forever” or as “Guaranteed” any 
article not unconditionally guaranteed, unless wherever such’ repre- 
sentation is used, a clear and conspicuous disclosure is made in direct 
connection therewith setting forth the limitations or the terms of the 
guarantee ; 

(g) Representing in any manner that their prices are lower than 
the prices charged elsewhere when such is not a fact. (1-19935, May 
20, 1948.) 

7722. Drug Preparation—Qualities, Properties or Results, History and 
Success, Use or Standing.—Penilin, Inc., an Illinois corporation, with its 
principal place of business located in Chicago, IIl., advertiser-vendor, 
engaged in the business of offering for sale and selling a drug prepara- 
tion designated as “Penilin Tablets,” in commerce, entered into an 
agreement, in connection with the dissemination of advertisement 
relating to that product, to cease and desist from representing directly 
or by implication : 
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(1) That Penilin Tablets will relieve or cure ulcers or ulcerous con- 
ditions or afford other than temporary relief of the pains incident 
thereto. 

(2) That Penilin Tablets are an effective treatment for any kind 
of stomach trouble other than stomach pains incident to excess gastric 
hyperacidity. 

(3) That Penilin Tablets are a new discovery or a new drug, or 
have new drug ingredients. 

(4) That doctors or hospitals everywhere depend on the active 
ingredients of Penilin Tablets. 

(5) That Penilin Tablets will restore natural stomach acid balance 
and that Penilin Tablets will not interfere with digestion of food 
already in the stomach. (1-20429, May 21, 1948.) 

7723. Medicinal Preparations—Qualities, Properties or Results.—An- 
tonio Prieto, an individual trading under the name of Indian Labora- 
tory Co., with his place of business located in Laredo, Tex., advertiser- 
vendor, engaged in the business of offering for sale and selling 
medicinal preparations designated “Ritones Tablets,’ “Prieto Corn 
Salve,” “Keetah Cough Syrup,” “Caspina Lotion,” and “Prieto Tonic,” 
entered into an agreement, in connection with the dissemination of 
advertising relating to those preparations, to ceases and desist from: 

(a) Representing that Ritones Tablets are effective in the treat- 
ment of any disease or disorder of the kidneys, or, when taken in the 
dosage recommended, provide a reliable or effective urinary antiseptic 
or disinfectant ; 

(6) Representing that Prieto Corn Salve is effective for the removal 
of warts; 


(c) Representing that Keetah Cough Syrup relieves hoarseness or is 
a remedy for coughs or that it is effective in the treatment of coughs 
except to the extent that it may temporarily reduce coughing resulting 
from colds or minor throat or bronchial irritations; 

(d) Representing that Caspina Lotion will prevent the loss of hair 
or that it will have any effect upon dandruff except as an aid in the 
removal of loose dandruff scales; 


(e) Representing that the preparation now designated “Prieto 
Tonic” will correct an iron deficiency, is efficacious for the nerves, will 
improve the blood or is effective in the treatment of physical debility, 
exhaustion, dizziness, fainting spells or skin blemishes; 

(7) Using the word “tonic” or any other word of similar import as 
part of the brand name “Prieto Tonic,” and from otherwise represent- 


ing that said preparation possesses the properties of a tonic. (1-21126, 
May 21, 1948.) 
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7724. Diamonds—‘Certified.”—Ben Tipp and Arthur Polacheck, co- 
partners trading as Ben Tipp, with their principal office and place of 
business located in Seattle, Wash., advertiser-vendors, engaged in the 
business of offering for sale and selling in commerce, diamonds desig- 
nated as “Certified,” in competition with other persons, firms, and cor- 
porations likewise engaged, entered into an agreement, in connection 
with the offering for sale, sale and distribution thereof, to cease and 
_ desist from representing directly or by implication that their dia- 

monds are certified without clearly disclosing the identity of the cer- 
tifier in direct connection therewith. (1-20464, May 21, 1948.) 

7725. Photographs—Studios in Principal Cities—Allan J. Lewis, prior 
to January 2, 1947, was an individual, trading as Lloyd’s Photogra- 
phers, with his principal place of business located in Washington, 
D. C., and with studios or places of business located also in Baltimore, 
Md., and Alexandria and Arlington, Va. During a period of time 
prior to January 2, 1947, he was engaged in the business of offering 
for sale and selling photographs in interstate commerce. 

On January 2, 1947, the said Allan J. Lewis caused to be incorpo- 
rated in the State of Maryland a corporation designated as “Lloyd’s, 
Inc.” Afterward the name of the corporation was changed from 
“Lloyd’s, Inc.,” to “Allan J. Lewis Enterprises, Inc.” Said corpora- 
tion has continued the business formerly conducted by the said Allan 
J. Lewis, as hereinabove described, and the said Allan J. Lewis has 
operated and controlled and has dictated the policies of said corpora- 
tion from the time of the inception thereof. 

Allan J. Lewis agreed, in connection with the offering for sale, 
sale and distribution of photographs, to cease and desist from repre- 
senting directly or inferentially : 

That he operates or maintains photographic studios in the principal 
cities of the United States; or otherwise that the number of photo- 
graphic studios operated or maintained by him is in excess of the actual 
number thereof. (1-20989, May 21, 1948.) 

7726. Poster Calendars—Publishing Plant and Sample Nonconform- 
ance.— Vernon W. Bennett and Paul J. Belanger, copartners trading as 
National Safety Publishing Co., with their principal place of business 
located in Methuen, Mass., advertiser-vendors, engaged in offering for 
sale and selling poster calendars designed as “Safety Posters” for 
use in safety campaigns or drives, in commerce, entered into an agree- 
ment in connection with the offering for sale, sale and distribution 
thereof, to cease and desist from: 

(1) Representing, directly or inferentially, that they own and 
operate a publishing plant; 

(2) Displaying, exhibiting or otherwise using samples differing 
in kind or quality from the merchandise actually delivered. (1-19747, 
May 25, 1948.) 
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"797. Table Flatware and Fabric Remnants—Quality, Composition, Quan- 
tity, “Fast Color’ and Reduced Price-—Great American Sales Co., an 
Illinois corporation, with its principal place of business located in 
Chicago, Ill., and Milton Meyer, an individual, a principal stock- 
holder of the said corporation, and who controls its policies, manage- 
ment and operation, are engaged in the business of offering for sale 
and selling table flatware and fabric remnants sold as “Quilt pieces,” 
in interstate commerce, and have entered into an agreement, in connec- 
tion with the offering for sale, sale and distribution thereof, to cease and 
desist from: 

(a) Using the terms “life-long quality” and “reinforced” or terms 
of similar import in describing the said table flatware, and from rep- 
resenting that the plating of said table flatware is sterling silver ; 

(6) Representing that the bundle of fabric remnants which they 
sell as quilt pieces contains 30 yards of material or any specific number 
of yards in excess of the yardage actually contained in the bundle; 

(c) Using the term “fast color” or any term of similar import to 
describe fabrics which change or lose color or otherwise deviate from 
their original intensity when exposed to sunlight or when laundered ; 

(d) Representing that the bundle of fabric remnants which they 
sell is suitable for use in the making of quilts or consists of “large” or 
“excellent quality” pieces when in fact the bundle contains pieces too 
small for quilting purposes or it contains such materials as coat lining 
or drapery goods, muslins, or velvets; 

(e) Representing that any price is a bargain, sale or reduced price 
when it is actually the customary and usual price. (1-20148, May 
26, 1948.) 

7728. Vita-Plex Wheat Products—‘“Laboratories.”—John Heue, an in- 
dividual trading as Holton Laboratories, with his principal 
place of business located in Detroit, Mich., advertiser-vendor, 
engaged in offering for sale and selling in interstate commerce, 
products designated Vita-Plex Wheat Embryo and Vita-Plex Cara- 
melized Wheat Germ, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing through use of the word “Laboratories” as a part of 
his trade name or in any other manner that he owns, controls or op- 
erates a laboratory equipped for the compounding and testing of prod- 
ucts or for research in connection therewith. (1-20253, May 26, 1948. 

7729. Flower Bulbs—Free Products.—Robert Valentine, an individual 
trading as Beaverton Bulb Gardens, with his place of business located 
near Beaverton, Oreg., advertiser-vendor, engaged in the business of 
offering for sale and selling flower bulbs, in interstate commerce, 
entered into an agreement, in connection with the offering for sale, 
sale and distribution thereof, to cease and desist from: 
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The use of the word “free,” or “gift,” or any word of similar import 
to designate or describe merchandise sold or distributed in interstate 
commerce that is not in truth and in fact a gift or gratuity or is not 
given without requiring the purchase of other merchandise or requir- 
ing the performance of some service. (1-21320, May 27, 1948.) 

7730. Automobile Tires—Quality or Grade—Pennsylvania Rubber Co., 
a Pennsylvania corporation, with its principal office and place of busi- 
ness located in Jeannette, Pa., advertiser-vendor, engaged in manu- 
facturing, offering for sale, and selling in commerce, automobile tires, 
entered into an agreement to cease and desist from the offering for 
sale, sale or distribution of automobile tires graded as seconds without 
stamping or labeling such tires with the word “second” or some other 
word of similar import which will indicate clearly to the consuming — 
public that such tires are not first class. (1-20508, June 1, 1948.) 

7731. Punchboards, Push Cards, and Novelty Merchandise—Lottery 
Schemes and Devices.—Harry Berool, an individual trading as B. & F. 
Sales Co., with his principal place of business located in Seattle, Wash., 
engaged in the business of offering for sale and selling punchboards 
and push cards, either separately or in combination with novelty mer- 
chandise, including cigar lighters, flashlights, alarm clocks, cameras 
and other items in interstate commerce, in competition with other 
individuals and with partnerships and corporations likewise engaged, 
entered into an agreement to cease and desist from: 

Selling or distributing in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, punchboards, push cards or other 
lottery devices which are to be used or may be used in the sale or dis- 
tribution of merchandise to the public by means of a game of chance, 
gift enterprise or lottery scheme. 

Harry Berool further agreed, in connection with the offering for 
sale, sale and distribution thereof, to cease and desist from: 

(1) Selling or distributing cigar lighters, flashlights, alarm clocks, 
cameras, or other merchandise so packed or assembled that sales 
thereof to the public are made or may be made by means of a game of 
chance, gift enterprise or lottery scheme. 

(2) Supplying to or placing in the hands of others punch boards 
or other lottery devices with assortments of merchandise which said 
punch boards or other lottery devices are to be used or may be used in 
selling or distributing said merchandise to the public; 

(3) Selling or otherwise disposing of any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (1-21012, June 
7, 1948.) 

7732. Brine Systems—Qualities, Properties, or Results, Ete —TFrank 
Philabert, an individual trading as Chemical Solvent Co., with his 
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principal place of business located in Birmingham, Ala., advertiser- 
vendor, engaged in the business of offering for sale and selling a device 
for use in connection with brine systems, designated CSCO Stableizer 
in interstate commerce, entered into an agreement, in connection with 
the offering for sale, sale and distribution thereof, to cease and desist 
from representing directly or by implication: 

(a) That the device lasts forever ; 

(6) That the device maintains perfect brine; 

(c) That the device keeps brine in a safe neutral condition ; 

(2) That the device keeps the pH at neutral to 7.5; 

(e) That chemical additives destroy brine. (1-20932, June 14, 
1948.) 

7733. Radio Receiving Sets—Capacity.—Fonotalk Corp., an Illinois 
corporation, with its principal office and place of business located in 
Chicago, IIL, advertiser-vendor, engaged in offering for sale and selling 
in commerce, radio receiving sets, in commerce, entered into an agree- 
ment, in connection with the offering for sale, sale and distribution 
thereof, to cease and desist, with respect thereto, from representing : 

That any radio receiving set contains a designated number of tubes 
or is of a designated tube capacity, when one or more of the tubes re- 
ferred to are devices which do not perform the recognized and custo- 
mary functions of radio receiving set tubes in the detection, amplifica- 
tion, and reception of radio signals. (1-21255, June 23, 1948.) 

7734. Cigarettes, Cigars, Candies, Etc—Army Connection or Sponsorship 
and Size of Business—The Post Exchange, Inc., a New Jersey corpora- 
tion, with its principal office and place of business located in Newark, 


N.J., and David M. Steinberg, as president, and Betty R. Steinberg, as 
secretary and treasurer, advertiser-vendors engaged 1n the business of 


offering for sale and selling, cigarettes, cigars, candies, and other such 
items of merchandise in commerce, entered into an agreement, in con- 
nection with the offering for sale, sale and distribution thereof, to 
cease and desist from representing, directly or by implication: 

(a) By the use of the words “Post Exchange,” or “PX,” in the name 
of this corporation, or otherwise, that— 

(1) This enterprise is connected with, sponsored or authorized by, 
or in any manner whatsoever connected or associated with the Army 
Exchange Service of the United States Government; or 

(2) Respondent corporation is offering for sale and selling goods 
and merchandise equal as to variety or quantity to those offered for 
sale and sold by the Army Exchange Service of the United States 
Government; ' 

(6) Pictorially or otherwise, that respondent covers, or that it main- 


tains places of business throughout, the United States. (1-20781, 
June 30, 1948.) 
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SYLLABUS 


As respects a contention, with regard to the conduct by an association under the 
Webb-Pomerene Export Trade Act of productive enterprises within foreign 
countries or trading between such countries, that the Antitrust Acts do 
not prohibit such joint enterprises, and that the Export Trade Act, in setting 
up permissible exceptions to such laws, did not add to the prohibitions of 
those laws or proscribe as new offenses, acts or practices not otherwise 
illegal, there is to be noted the fact that the language of the Export Trade 
Act itself reads “actually engaged solely in export trade,” and that it may 
be argued that the “solely” is to be strictly construed. Furthermore, the act 
in spirit contemplates that the organization and operation of the combina- 
tions to which exceptions are granted are to be confined exclusively to 
operations and functions in connection with the exportation of commodities 
from the United States to foreign countries. And, while apparently not con- 
sidered by Congress, it is not to be presumed that there was any intention 
to encourage the formation of combinations among American enterprises 
to go into business in foreign countries, and the well-settled policy of the 
United States as opposed to the growth of combinations and restraints of 
trade generally is also against the contention that the statute is to be so 
construed as to facilitate or encourage combinations of American enter- 
prises operating in international trade outside the sphere of the export 
trade of the United States. 
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With regard to the acquisition and ownership of foreign milk product subsidi- 
aries by such an association, there was no reason to conclude in the instant 
proceeding that this had the effect of decreasing the association’s own 
exports from the United States to the foreign countries involved, since such 
exports had, or were about to, become nonexistent due to unfavorable con- 
ditions and developments which antedated and brought about such acquisi- 
tions. And while the record also showed that a greater portion of the 
association’s business had been in canned milk products which were made 
in and shipped from some foreign countries to other foreign countries, evi- 
dence was lacking that such foreign activities on the part of the association 
at any time had effected restraints upon domestic trade or, in themselves, 
independent of other controlling factors, were restraints upon export trade. 


The Commission recognized the fact that the aforesaid activities of the associa- 
tion in the field of foreign production and trade between foreign countries, 
were, as far as the evidence showed, embarked upon in good faith, as a 
normal and legitimate response to the imposition of obstacles in the path of 
the export trade from the United States, and to changing commercial condi- 
tions brought about by factors beyond its control. So also it recognized that 
the association’s foreign productive program enabled it to maintain its 
trade position in certain areas—a result which could not be condemned in 
the light of the fact that competitors, both foreign and domestic, were at 
liberty to adjust themselves to the self-protective measures adopted by the 
foreign countries involved. Nevertheless, having in mind the actual word- 
ing of the law, the spirit thereof, and the well-settled policy of the United 
States as respects preventing the growth of combinations and restraints of 
trade generally, the Commission was unwilling to put the stamp of admin- 
istrative approval upon the association’s ownership of foreign subsidiaries 
not engaged in any respect in the exportation of milk products from the 
United States, and was constrained by broad considerations of policy, and 
the inadvisability of setting a precedent which might serve as a vehicle 
for a further increase in the concentration of economic power in this coun- 
try, to recommend that the association divest itself of its wholly owned sub- 
sidiaries, or, in the alternative, take steps to withdraw as an export trade 
association qualifying under the provisions of the statute. 


As respects certain consultative agreements entered into by the association with 
its foreign subsidiaries, in order to supply the need in the foreign countries 
concerned, due to inadequate personnel experienced in operating milk con- 
denseries, and its contention that such contractual relationships with its 
wholly owned foreign subsidiaries, and the activities thereunder whereby it 
furnished instruction, advice, ete., with respect to the business involved, 
did not constitute foreign or domestic commerce, and that Congress did 
not intend to provide in the Export Trade Act that corporations could engage 
in no activities other than exporting, since, under existing law, domestic 
corporations might jointly undertake such activities, it was the Commission’s 
conclusion that, although such advice and assistance appeared to have been 
a necessary and reasonable incident of the ownership and operation of the 
producing companies concerned in the foreign countries involved, having 
found that an export trade association qualifying under the provisions of the 
act could not engage in activities other than exporting from the United 
States, it should recommend that the association rescind the contracts in 
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question, or, in the alternative, take steps to withdraw as an export trade 
association qualifying under the provisions of the statute. 


With regard to the establishment and operation by the association of com- 
panies engaged in the manufacture of milk products in Cuba, Panama, and 
Jamaica, its partial interest therein and the contracts which it entered into 
with respect to said companies, defining and setting out the rights and obliga- 
tions of the parties concerned and including voting trusts and exclusive 
Selling arrangements and other limitations whereby business of said cor- 
porations was confined to their domiciliary situs, and the contention that 
this was not prohibited by the antitrust laws, that Congress did not mean 
to provide in the Export Trade Act that an association thereunder could 
engage in no activity other than export, that the antitrust law does not 
invalidate exclusive sales agreements, and that even construing the act 
to preclude activities other than export, an exclusive sales arrangement 
relating solely to exports would raise no question of ultra vires: the Commis- 
sion was of the opinion that the same considerations apply to such minority 
stock ownership in said foreign producing companies in Cuba, Panama, and 
Jamaica as demanded recognition in connection with its fully owned sub- 
sidiaries in Europe, South Africa, and Peru, and that the contracts and 
agreements which grew out of the exercise of the association’s rights of 
ownership in each case were subject to the same tests; and the Commission 
therefore concluded that it should recommend that the association divest 
itself of its stock interests in said companies and rescind the contracts 
flowing therefrom, or, in the alternative, take steps to withdraw as an 
export trade association qualifying under the provisions of the statute. 


As concerns two wholly owned domestic subsidiaries whose functions were 
solely to hold the stock of foreign corporations owned by the association, 
such stock holdings fall within the same category as those of the associa- 
tion’s wholly owned foreign subsidiaries, and called for the same 
recommendation. 


As respects the “Cow’s Head Label” agreement—in accordance with which the 
association and its competitor agreed upon markets in which one or the 
other should be entitled to use the label—and whether or not it in fact 
accomplished more than to resolve conflicts and confusion in connection with 
the trade-mark claims of the respective parties, and effected a restraint 
upon imports into the United States or upon domestic trade within the 
country, and whether the Association exceeded its authority by making 
such an agreement: it appeared that sales by the association increased in 
the countries in which it had previously sold under said label, and subse- 
quently under another, after discontinuing the use of the former. And while 
said agreement was world-wide in that it related not only to milk products 
exported from the United States by the association, but also to those made 
by it through its wholly or partly owned foreign subsidiaries, it could not 
be said that, insofar as it related to non-American products and territories 
it ran afoul of the provisos of the Webb-Pomerene Export Trade Act relating 
to restraints upon domestic trade or competing American exporters. Never- 
theless, since the association was prohibited by law from engaging in the 
domestic manufacture or distribution of milk products within the United 
States and its dependencies, such an agreement involving the use of certain 
labels therein was beyond its authority, and the Commission concluded 
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accordingly that it should recommend that the association amend the same 
so as to delete therefrom all reference to the use of trade marks or labels 
within this country or its dependencies. 


While the agreement among the members of the association provided in effect 


that the export business of each should be conducted by the association, 
which was to be the selling agent of all evaporated and condensed milk 
marketed by the members in countries outside of the United States, its ter- 
ritories- and dependencies, it appeared nevertheless that Such arrangement 
was not observed, that it related only to direct marketing of milk products 
in foreign countries, and that the members had in fact made exports from 
the United States to foreign countries; and, there being no evidence of any 
restraint upon competing American exporters as a result of such agreement, 
it was concluded that no recommendation was called for with respect thereto. 


In practice the use of exclusive agents in foreign countries to market American 


products is often unavoidable if efficient sales outlets are to be obtained, 
and the association’s pursuit of such a policy in distributing its products, 
and in remitting to its foreign salés agent, in those cases involving sales to 
domestic exporters for foreign shipment, of an amount equal to the com- 
mission which would have been earned had the sale been made direct by 
such agent, did not call for a recommendation since it did not appear to 
have effected any unlawful restraint upon domestic competitors. 


Where an association which was organized in 1919 under the Webb-Pomerene 


(a) 


(b) 


Export Trade Act by three domestic producers of milk products for the 
purpose of engaging Solely in export trade as defined in said act, in the 
hope of finding thereby a solution to problems incident to increased produc- 
tive capacity following the cessation of hostilities in 1918, and stock on 
hand in excess of domestic demand, and of which the 2 remaining corporate 
stockholders, with various subsidiaries, operated 62 domestic factories pro- 
ducing evaporated or canned milk products in many States— 

As the result of competitive conditions in many foreign markets, including 
the enactment of protective tariffs and preferential quota laws, lower costs 
of production and subsidies of foreign governments; and faced with the al- 
ternative of losing foreign markets because of consequent inability to export 
to and sell at a profit; began, after 1923, to organize or acquire companies 
in foreign countries engaged in manufacturing and selling milk products 
in such countries, including France, England, Germany, Holland, the Union 
of South Africa, and Peru, so that it might thus meet competition in foreign 
countries in instances in which it could not be met by exportation from the 
United States; 

Faced with the alternatives, as respects its foreign subsidiaries, of finding 
skilled technicians in the United States who would be agreeable to residing 
abroad, or setting up its own technical staff in this country for the purpose 
of supplying the instruction, advice and assistance in the subsequent opera- 
tion of its foreign plants, entered into consultant agreements with each of 
its six foreign subsidiary corporations under which it not only furnished 
instruction, advice, and assistance with respect to all aspects of the business, 
but alSo made available by lease to some of such subsidiaries, certain of its 
trade-marks, and whereunder each foreign subsidiary, in order to meet 
the expense of maintenance of the high-salaried technical and administra- 
tive exports concerned, undertook to make payments to the association 
measured by the amount of milk products sold; 
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(d) 


(e) 


Following operation at a loss for a number of years in Cuba—where a sub- 
stantial increase in consumption had been accompanied by keen competi- 
tion from Holland—and following a meeting attended by its representatives 
and those of L and N, competitors, at which it was agreed that a single jointly 
owned plant would prove more practicable than three individually owned 
subsidiaries, and it was concluded on the basis of a prior survey that Cuba 
could not support several new condensing plants, took part with said com- 
petitors in the organization of a jointly owned Cuban corporation and, 
through its wholly owned Dutch subsidiary A, entered into a voting trust 
agreement with said L and N, designed to protect the minority interests 
of A and L, as well as that of N, as majority stockholder; apportioned, 
on the basis of the ratio of their respective sales of milk products in Cuba, 
24 percent of the stock to A, 12 percent to L, and 64 percent to N; took 
part in the creation of a similar selling company in Cuba (the stock of 
which was also held in a voting trust) whereby stock of a prior selling 
company owned by N was distributed to the shareholders of said joint 
Cuban company; and, along with N and L, entered into exclusive sales 
agency agreementS and arrangements with said jointly owned company, 
whereby it, the association, agreed to refrain from sale of milk products 
in Cuba except upon orders from said joint company, and latter agreed not 
to export from or sell for resale outside of Cuba milk products bearing 
the association’s labels, or products under trade-marks leased by the 
association to it, and both undertook to prevent infiltration into Cuba of 
milk products under said leased trade-marks; 

In order not to lose an existing market in Panama, and because the 
demand there was insufficient to warrant the operation of more than one 
local condensery, and following its ascertainment that a foreign com- 
petitor was giving consideration to the construction of a condensery, entered 
into an agreement with N, pursuant to which a company was organized 
to build and operate a milk condensery in said country, with it receiving 
30 percent and N 70 percent of the stock; agreed with N that neither 
would sell any of said stock publicly, that the association should nominate 
two of the seven directors, and that they would both turn over their entire 
business in condensed and evaporated milk products in Panama to their 
said jointly owned company, would endeavor to prevent infiltration of milk 
products under their brand names, would supply said company with what- 
ever milk products it needed to import, in proportion to their respective 
interests, and that fees or royalties accruing would be pooled and redivided 
between them accordingly ; that said company would not sell milk products 
outside of Panama as long as they continued to own their respective in- 
terests therein; and that it should become the exclusive sales agent of 
the association’s products for 25 years and would not export such products 
from Panama, and that they, the parties, would endeavor to prevent in- 
filtration into Panama of milk labeled with the association’s brand and 
trade-marks; 

Due to the prevailing high import duties on milk products being exported 
to Jamacia, where conditions made the operation of more than one con- 
densery unprofitable, organized, along with N, a local company to manu- 
facture such products, dividing the stock between them 30 and 70 percent in 
the ratio of their sales volumes there, and agreed that fees or royalties accru- 
ing would be pooled and divided between them accordingly; agreed that 
neither would sell its stock publicly prior to offering it to the other, that: 
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the association was entitled to name two of the directors as long as it 
owned 30 percent of such stock, that they would turn over their business 
in the sale of Jamaica milk products to the new company, lease their reg- 
istered trade-marks to it, and endeavor to prevent infiltration into Jamaica 
of milk products bearing their names; entered, as did its two stockholder 
members also, into exclusive sales agreements with said company com- 
parable to the aforesaid Cuban agreements; and annually entered into one 
year so-called manufacturing agreements with it, calculated to bypass the 
Jamaica law against the leasing of trade-marks through providing for the 
sale to them of unlabeled products made by said company, and their resale 
to it of such products after having been labeled; and entered into a dis- 
tributing agreement with said Jamaican company, whereby the latter under- 
took not to sell any of its milk products outside of Jamaica and to use its best 
efforts to prevent their infiltration into other countries; 

To avoid confusion among their customers on milk products sold in foreign 
countries due to long use by both of similar labels bearing pictures of a cow’s 
head, and to resolve the conflict between them arising from their respective 
trade-mark claims, as advertised, entered into an agreement with respect 
to the use of the so-called ‘“‘Cow’s Head Label,’ and thereby divided the 
markets of the world into three categories, namely, those reserved to N, 
those reserved to it, and “open markets,” as determined by those in which 
the previously established use of said label by one or the other, or neither, 
had predominated, and in accordance therewith allocated 60 markets to 
the association including North America, the United States and its depend- 
encies, New Foundland, the Philippines, Canada, St. Pierre and Miquelon; 
-and 24 markets to N; and 

Failed to include with information filed with the Commission, in response 
to the latter’s annual requests therefor—as respects the methods and plan 
of operation followed by it in the conduct of its business, together with its 
relationships, contractual and otherwise, with other associations, eorpora- 
tions, partnerships, and individuals—contracts and other information with 
reference to its ownership of foreign manufacturing companies, as involy- 
ing, in its belief, data relating to activities outside the scope of the act and 
not related to exporting from the United States; but which was nevertheless 
concluded to be relevant to the plant under which its business was done 
and its relation with other associations, corporations and individuals: 


Held, That certain agreements made and acts done by said association, as 


hereinbefore indicated, were in violation of law; and 


Recommended, pursuant to the provisions of the Export Trade Act authorizing 


(1) 


{2) 


the Commission so to do, that it readjust its business as below set forth, 
namely, that it— 

Wither (@) divest itself of its wholly owned foreign subsidiaries engaged 
in the manufacture and sale of milk products, and rescind all existing agree- 
ments with its foreign subsidiaries under which it furnishes consultative 
advice and renders other assistance in connection with the manufacture and 
sale of milk products in foreign countries, including the French, English, 
German, Dutch, South African, and South American companies named; or 
(0) in the alternative, withdraw as an export trade association qualifying 
under the provisions of the statute; 

Hither (a@) divest itself of its wholly owned domestic subsidiaries whose 
functions are solely to hold the stock of foreign companies, including the 
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two companies named; or (0) in the alternative, withdraw as an export 
trade association; 
Hither (@) divest itself of its minority stock ownership in foreign com- 
panies engaged in the manufacture and sale of milk products in Cuba, Pan- 
ama, and Jamaica, and rescind all existing agreements with such foreign 
companies, producers and others relating to such minority ownership, in- 
cluding the three Cuban, Panamanian, and Jamaican companies specified ; 
or (0) in the alternative, withdraw as an export trade association; 

(4) In the future either (a) refrain from acquiring stock or any other benefi- 
cial interest in commercial enterprises engaged in the manufacture or sale 
of milk products in foreign countries or in trade in milk products of for- 
eign manufacture within any foreign country; or (0) withdraw as an export 
trade association ; 

(5) Amend the so-called ‘‘Cow’s Head Label” agreement so as to delete there- 
from the reference to the use of trade-marks or labels within the United 
States or its dependencies, as involved in a certain agreement entered into 
between it and a Swiss company which competed with it in many foreign 
countries; and 
Seasonably file with the Commission, so long as it continues to be an export- 
trade association qualifying under the provisions of the statute, all infor- 
mation required by the Export Trade Act to be filed annually, and furnish 
all documentary evidence requested or required by the Commission, pur- 
suant to said act, whether called for by report form, by questionnaires or 
communications, by personal visitation or otherwise. 


(3 


— 


(6 


— 


Before Mr. Randolph Preston, trial examiner. 

Mr. Allen C. Phelps, Chief of the Division of Export Trade and 
Mr. James W. Kemp for the Commission. 

Ur. Ledlie A. De Bow, of New York City, for General Milk Co., Inc., 
L. C. Gunther and L. A. DeBow. 

Mr. E. 8. Hartwick, of Milwaukee, Wis., for E. H. Stuart, P. G. 
Kinzer, and Carnation Co. 

Ur. Richard 8. Jones, of St. Louis, Mo., for W. T. Nardin, J. A. 
Latzer and Pet Milk Co. 


Report or INVESTIGATION 
I. THE PROCEEDINGS 


Pursuant to the provisions of an act of Congress, approved April 
10, 1918, entitled “An act to Promote Export Trade and for Other 
Purposes” (40 Stat. 516, 15 U. S. C. A. secs. 61-65), commonly known 
as the Webb-Pomerene Act (hereinafter sometimes referred to as the 
Export Trade Act), and by virtue of the authority conferred upon it 
by said act, the Federal Trade Commission did, on the 30th day of 
April 1945, issue its Notice of Investigation and Summons to General 
Milk Co., Inc. (hereinafter referred to as the “association”), a cor- 
poration registered with the Commission as an association engaged 
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solely in export trade as provided in said Act, and to its officers, 
directors, and stockholders, as above named. 

The said notice and summons set forth that the Commission had 
reason to believe that the said named parties may have entered into 
certain agreements and done acts in violation of law by means of the 
matters and things specified in the bill of particulars attached to said 
notice and summons. 

Pursuant to the order of the Federal Trade Commission, hearings 
for the reception of testimony and evidence in this investigation were 
held before a trial examiner, duly appointed by the Commission in 
New York, N. Y., on August 28 and 29, 1945. Thereafter, the investi- 
gation was closed by order of the trial examiner. Sworn testimony 
and documentary evidence were received in the record, the parties 
were requested and permitted to make such statements for the record 
and to submit such information to the Commission as they desired to 
offer. The proceedings were reduced to writing and the transcript 
of the record and exhibits were filed in the office of the Commission. 
The Commission, having examined and analyzed said record, makes 
this report on the facts. 

However, before reporting in detail upon the activities of the asso- 
ciation, a brief reference in general to the canned milk industry should 
be made. 

Il, THE CANNED MILK INDUSTRY 


A. Origin and Development of Manufacturing Processes 


Although the term “canned milk” comprises several products, it is 
necessary herein to refer to two only, namely: Sweetened condensed 
and evaporated milk. Sweetened condensed milk may be defined as 
fresh cow’s milk after much of the water has been removed and 
sucrose or dextrose added. Evaporated milk may be defined as fresh 
‘cow’s milk from which a considerable quantity of water has been 
removed by a process of evaporation and which has been sterilized 
in hermetically sealed cans.? 

In 1853, the process of producing concentrated sweet milk by evap- 
oration in vacuo without the admixture of sugar or other foreign mat- 
ter was invented by one Gail Borden, an American. 

The process patented by Borden provided for concentrating milk 
in a vacuum pan from which all air was excluded during evaporation, 
with the result, as claimed, that incipient decomposition was pre- 
vented. The vacuum pan had been invented in England as early as 
1813 and its use in connection with milk permitting rapid evaporation 
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at low temperature was apparently first made in 1835.2 In 1884, 
Meyenberg was granted a patent by the United States on a process of 
sterilizing by steam condensed milk in cans; and, in 1885, that process 
was used in connection with the organization and operation of the 
Helvetia Milk Condensing Co., Highland, Ill. Borden, then, was the 
first to successfully make and sell condensed milk; and Helvetia Milk 
Condensing Co. is recognized as the first, perhaps, commercially suc- 
cessful packer of evaporated milk. The fundamental processes uti- 
lized in the manufacture of condensed and evaporated milk products 
have remained materially unchanged.‘ 


B. Consumer Demand 


The over-all demand of consumers for evaporated milk exceeds that 
for condensed milk. Recently, millions of cases have been supplied 
alike to armed forces of the United Nations, and civilians in this and 
foreign countries. It is estimated that the production of evaporated 
and condensed milk in the United States, in 1944, totaled 3,764,336,000 
pounds,’ while, in 1919, the total was 1,883,448,000 pounds. Impetus 
was given to growth of the industry by the Spanish-American War, 
the First World War, an increased demand during the depression 
period in the years, 1930 to 1936, and by wide-spread favorable com- 
ment of physicians, for example, upon results obtained from use of 
such milk products as food for infants.’ 


III. THE ASSOCIATION 
A. Factors Preceding Formation 


During World War I, domestic producers of evaporated and con- 
densed milk greatly increased their manufacturing capacity to meet 
the resultant consumer demand abroad. Upon the cessation of hos- 
tilities in 1918, certain manufacturers of milk products, hereinafter 
more particularly described, found themselves not only with increased 
production capacity but stocks of milk products on hand in excess of 
the domestic demand. A solution of problems presented thereby was 
sought by three domestic producers and plans were considered for 
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the formation of an export trade association. On April 4, 1919, the 
Helvetia Milk Condensing Co., an Illinois corporation with its prin- 
cipal office in Highland, Ill.; Carnation Milk Products Co., a Maine 
corporation with its principal offices in Chicago, l., and Seattle, 
Wash.; and the Highland Milk Condensing Co., a Pennsylvania cor- 
poration with its principal office in Elkland, Pa., entered into an agree- 
ment to organize and operate an export trade association under the 
Webb-Pomerene Act of April 10, 1918.2 The preamble of this agree- 
ment reads as follows: 


Whereas the parties hereto are engaged in the manufacture and sale of evap- 
orated milk and contemplate the manufacture by one or more of the said parties 
of condensed milk, 

And whereas the production of evaporated and condensed milk in the United 
States is greatly in excess of the present domestic consumption of said com- 
modities, and it is desirable and necessary to find and develop markets for the 
said commodities in foreign countries. 

And whereas the said parties are desirous of combining their resources for the 
purpose of entering the markets of such foreign countries, and the development 
of export trade from the United States, in accordance with the permission and 
privilege extended to manufacturers under the act of Congress, generally known 
as the Webb-Pomerene Act. 

And whereas the parties hereto are proceeding with the organization of a cor- 
poration, the stock of which shall be owned by the parties hereto, through which 
corporation it is intended that the said export trade shall be established and 
developed, 

Now, therefore, this memorandum sets forth the agreement between the re- 
spective parties with reference to the respective rights and duties of the several 
parties hereto, with reference each to the other and to the said export corporation. 


B, Description of Organization 


On April 5, 1919, American Milk Products Corp. was incorporated 
in Delaware. Its name was changed by charter amendment to Gen- 
eral Milk Co., Inc., on December 26, 1930. A further amendment on 
January 18, 1940, broadened the scope of the association’s charter 
and provided for an extension of financial assistance to its related and 
subsidiary companies. The principal office of the association at the 
time of the hearing herein was located at 19 Rector Street, New York, 
N. Y.*° The association was primarily organized for the purpose of 
engaging solely in export trade as defined in the act. Paragraph 
“Third” of the Certificate of Incorporation reads as follows: 

THIRD. The objects and purposes for which and for any of which this corpora- 


tion is formed are, to do any or all of the things herein set forth to the same 
extent as natural persons might or could do, viz: 
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To engage solely in export trade as the term export trade is defined in the act 
of Congress approved April 10, 1918, entitled, “An Act to Promote Export Trade 
and For Other Purposes,’ commonly known as the Webb Act, namely, “trade or 
commerce in goods, wares or merchandise exported or in the course of being ex- 
ported from the United States or any Territory thereof to any foreign nation,’ 
and as defined in any and all acts of Congress amendatory of or supplementary 
to said Webb Act, and in connection with such trade, to do any and all things 
necessary and incidental thereto, including the following, provided that this 
corporation shall not have power to do any act or thing because of the doing of 
which it would be deemed to be engaging in business other than export trade 
as defined by the said Webb Act and any and all acts amendatory thereof or 
supplementary thereto:”’ (There follows 12 subparagraphs, of which the first 6 
and the ninth and eleventh are here set forth.) 

To buy and sell for its own account merchandise of every kind and nature, for 
exportation, and to export the same, from the United States to all foreign 
countries. 

To buy and sell merchandise of every kind and nature for exportation, and to 
export the same, from the United States to all foreign countries, for the account 
of others, and incidental thereto to make advances on consignments of such 
merchandise, or to hypothecate the same. 

To act commercially and generally as agent for other corporations, partner- 
ships, associations and individuals, to the extent permitted by the corporation 
laws of Delaware hereinafter referred to. 

To charter, purchase, or otherwise acquire any interest in vessels, both for the 
accounts of itself and for the account of others, for the carrying of freight or 
passengers between the United States and any foreign country and between any 
foreign countries ; and to operate such vessels. 

To contract for and engage in the construction in any foreign country of any 
structure or article made entirely or partly of any article exported by this 
corporation. 

To appoint agents and representatives in all parts of the world for the purpose 
of carrying on any and all of the objects of this corporation. 

To acquire the good will, rights, property, and franchises of any person, firm, 
association, or corporations, and to pay for the same in cash or bonds of this 
corporation, or otherwise, and to hold or in any manner dispose of the whole or 
any part of the property so acquired. 

To have one or more Offices, to carry on any or all of its operations and business, 
and without restriction or limit as to amount to purchase or otherwise to acquire, 
hold, own, mortgage, sell, convey, or otherwise dispose of real and personal 
property of every class and description in any of the States, Districts, Territories, 
or Colonies of the United States and in any and all foreign countries, subject to 
the laws of such State, Territory, Colony, or country. 

Tn the beginning, the association in fact did engage chiefly in the expor- 
tation and sale of canned, evaporated or condensed milk.” However, 
competitive conditions subsequently arose which caused the association 
to acquire, directly or indirectly, foreign producing plants.* Im- 
mediately after its incorporation, the association was appointed ex- 
clusive selling agent by its stockholders for all canned milk products 
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to be marketed abroad. The shareholders undertook to furnish the 
association with 1 million cases for export during the year 1919. The 
association agreed to buy its canned milk requirements from its share- 
holders provided those requirements were not in excess of what the 
latter were willing to supply, and if so, then the association was 
authorized to buy from other milk manufacturers.* A price formula 
adopted for use by the association shareholders in pricing and in- 
voicing milk products sold to the association was based on the price 
at. which the association sold such products.° Each of the stock- 
holders obligated itself to furnish its quota of milk products calculated 
upon the percentage of stock owned in the association. Eventually, 
under this plan, the stockholders became subject to requisition by the 
association for milk products in the following proportions: Carnation 
Co., 65 percent; Pet Milk Co., 35 percent.° The association under- 
took to foster foreign sales, develop its own specified labels and sell 
or dispose of any labels so developed to none other than its own stock- 
holders.*7_ The undertakings relating to foreign sales and labels are 
contained in an agreement between the association and the member 
stockholders entered into on April 12, 1919, shortly after incorpora- 
tion of the association, and read as follows: 


Whereas the parties of the first part are manufacturers of evaporated milk, 
and contemplate the manufacture of condensed milk, in the United States, and 

Whereas the party of the second part is a corporation organized for the sole 
purpose of carrying on export trade, and 

Whereas the parties of the first part desire to make an arrangement for the 
purpose of selling their product in foreign countries and to have such sales made 
through party of the second part as the selling agent for the parties of the first 
part, 

Now therefore, it is agreed by the parties hereto as follows, to wit: 

First: Parties of the first part agree that party of the second part shall be 
the exclusive selling agent of all evaporated and condensed milk marketed by 
parties of the first part in countries outside of the United States, its territories 
and dependencies. Party of the second part agrees, as such selling agent, to 
use its best efforts to sell evaporated and condensed milk manufactured by the 
parties of the first part in all countries outside of the United States, its Terri- 
tories and dependencies. 

* * * * * Da * 

FourtH: Party of the second part, in carrying on a business of exporting 
condensed and evaporated milk for parties of the first part, agrees that it will 
establish agencies either through individual representatives in foreign countries, 
or through manufacturers’ agencies in such foreign countries, or through bro- 
kerage houses in such countries, or in such other way as may seem most advan- 
tageous in the development of the sale of the goods manufactured by parties of 
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the first part, and that it will do such advertising and such work of salesman- 
ship as may be necessary and advisable in the conduct of the said export 
business. 

* * * * cd Eo * 

SixtH: It is the purpose and understanding of the parties hereto that the ex- 
port of the evaporated and condensed milk manufactured by parties of the first 
part shall be made under a label or labels separate and distinct from the labels 
under which the business of the parties of the first part is carried on in the 
United States; that such label or labels shall be the property of the party of 
the second part. It will, however, be some time before party of the second 
part can establish such label or labels in foreign markets, and until such label 
or labels are established, parties of the first part grant to party of the second 
part the right to sell evaporated and condensed milk under the labels used by 
parties in markets of the United States. It is the understanding, however, and 
agreement between the parties hereto that party of the second part will, as 
quickly as possible, establish its separate and distinct label or labels, and make 
all sales of goods for export under such label or labels, except in cases where 
the demand is expressly for the labels of parties of the first part, and in such 
cases, party of the second part shall as quickly as possible, without sacrifice of the 
business, secure the substitution in such markets of the export label. 

Until party of the second part has established an export label, on orders 
taken by it in which no particular label is called for, the parties of the first 
part may furnish the goods under any label which the said parties, or either 
of them, have legal right to use in the foreign countries to which such goods are 
sold, it being the express agreement and understanding that the party of the 
second part shall not have the right to exploit for permanent business in foreign 
countries either the “PET,’ “CARNATION,” or “HONOR” labels. 

SEVENTH: It is expressly agreed between the parties hereto that the party 
of the second part shall not sell, assign, or dispose of any label which it may 
establish in the export business to any person, firm, corporation, or partner- 
ship other than one or more of the parties of the first part hereto and such 
other persons as may be joined hereafter with parties of the first part in this 
agreement. In the event that party of the second part desires to dispose of 
its export label or labels, it shall offer the same to the parties of the first part 
and shall dispose of such label or labels to such party of the first part as may 
offer the highest cash price therefor. 


A capital of 20,000 shares having a par value of $100 each was author- 
ized, of which 1,000 shares were issued at the time of the association’s 
organization, 9,000 in 1923, and 5,000 in 1927. The principal sources 
of income of the association have been from sales, dividends, and 
consultants’ fees.7® 


C. Actwities 


The chief activities of the association have been referred to as 
follows: (1) Sales of both domestic and foreign milk products abroad ; 
(2) owning foreign companies and stock in foreign companies en- 
gaged in manufacturing and selling milk products abroad; (3) acting 
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as consultant to foreign companies; and, (4) owning companies not 
engaged in manufacturing.® The principal activity of the associa- 
tion at the time of the hearing herein, it was testified, might be 
characterized as international trade.” 


D. Officers and Directors 


The principal officers and directors of the association, together with 
their office addresses, are the following : * 

1. E. H. Stuart, president and director, with offices in the Stuart 
Building, Seattle, Wash. 

2. W. T. Nardin, vice president and director, with offices in the 
Arcade Building, St. Louis, Mo. 

3. L. C. Gunther, vice president and treasurer, with offices at 19 
Rector Street, New York, N. Y. 

4, H. J. Mountrey, vice president, with offices at 19 Rector Street, 
New York, N. Y. 

5. L. H. Wilson, vice president, with offices at 19 Rector Street, 
New York, N. Y. 

6. L. A. DeBow, secretary and assistant vice president, with offices 
at 19 Rector Street, New York, N. Y. 

7. P. G. Kinzer, director, with offices in the Milwaukee Gas Light 
Building, Milwaukee, Wis. 

8. J. A. Latzer, director, with offices in the Arcade Building, St. 
Louis, Mo. 


E. Stockholders 


A brief description of the two shareholders presently comprising 
the association is made as follows: 

(1) Pet Milk Co. (hereinafter sometimes referred to as Pet), in- 
corporated in Delaware, March 31, 1925, is an operating company as 
well as the parent of a group of wholly owned subsidiaries; it operates 
30 evaporated milk plants, 29 fresh milk receiving stations, 8 can 
factories, and is engaged in the production of evaporated and other 
canned milk products in 16 States. Although a different corporate 
entity, Pet is an outgrowth of the Helvetia Milk Condensing Co., 
which began business in 1885 under a 20-year charter from the State 
of Illinois, and was succeeded by a new Illinois corporation of the 
same name on February 25, 1905. The Helvetia Milk Condensing 
Co. of Illinois, incorporated in 1905, was one of the organizers of the 
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association in 1919. It leased, in April 1920, the plants and equip- 
ment of Highland Milk Condensing Co., which was also one of the 
organizers of the association. On September 27, 1923, Pet Milk Co., 
an Illinois corporation, acquired the property of the said Highland 
Milk Condensing Co. Soon after Pet was organized in Delaware, 
as aforesaid in 1925, it acquired the assets and liabilities of the Illi- 
nois corporation of the same name, and has since that time continued 
in the manufacture of canned-milk products. One of Pet’s principal 
places of business is the Arcade Building, St. Louis, Mo.” Its stock 
ownership of 35 percent in the association determines the percentage 
of milk products it is obligated to furnish to the association under 
agreements with the association and the other stockholder.” 

(2) Carnation Co. (hereinafter sometimes referred to as Carna- 
tion) was incorporated in Delaware on May 21, 1920, under the name 
of Carnation Milk Products Co. The latter name was changed to 
Carnation Co. on November 1, 1929, and has been continued to the 
present time. Carnation stemmed from a partnership formed in 1889 
under the name of Pacific Coast Condensed Milk Co., which was 
incorporated on December 24, 1900, under the laws of the State of 
Washington. On October 20, 1910, a new company under the old 
name of Pacific Coast Condensed Milk Co. was incorporated under 
the laws of Maine, and acquired all the assets of the Washington 
corporation. On February 7, 1916, the Maine corporation changed its 
name to Carnation Milk Products Co. and its assets were acquired on 
May 21, 1920, by a Delaware corporation of the same name. Finally, 
as above indicated, the name of the Delaware corporation was changed 
to Carnation Co. on November 1, 1929. 

Carnation is an operating company, as well as the parent of a 
group of wholly owned subsidiaries, which owns and operates either 
directly or indirectly, among other things, 32 evaporated milk plants, 
41 receiving stations, and 7 can factories located in 24 States. Through 
a Canadian subsidiary, Carnation operates two milk-condensing 
plants and several receiving stations in Canada.* The sales quota 
allotted to Carnation is determined upon the basis of its 65 percent 
stock ownership in the association. One of its principal places of 
business is the Milwaukee Gas Light Building, Milwaukee, Wis.” 


EF. Former Stockholders 


The three original stockholders in the association were Carnation 
Milk Products Co., a Maine corporation; Helvetia Milk Condensing 
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Co., an Illinois corporation, and Highland Milk Condensing Co., a 
Pennsylvania corporation.” 


G. Subsidiaries 


(1) Wholly owned companies —The association organized or caused 
to be organized companies in Holland, England, France, Germany, 
South Africa, and Peru during the period from 1923 to 1941, which 
companies are engaged in the manufacture and sale of milk products.”* 
The entire shares of capital of these companies are owned directly 
or indirectly by the association. Two of the association’s foreign 
manufacturing subsidiary companies above referred to own stock 
in other foreign companies.” 

(2) Minority interest in joint owned companies.—The association 
owns a minority stock interest in each of four foreign companies, three 
of which are engaged in the manufacture and sale of milk products, 
one each in Cuba, Panama, and Jamaica, respectively.” 

(3) Miscellaneous companies—The Association owns the entire 
share capital of a company in the Bahamas and the stock of two 
domestic subsidiaries. The Bahamas company was organized Febru- 
ary 18, 1935, in connection with foreign exchange contracts and 1s 
presently inactive.*° The two wholly owned domestic subsidiaries 
are (a) the International Finance Co., organized by the association 
September 3, 1926, as a stock-holding company; * and, (6) the Inter- 
national Industries, Inc., organized September 12, 1942, to hold the 
association’s voting trust certificates in the Cuban company. A 
Delaware corporation, organized by the association in 1934, to engage 
in the purchase and sale of fruit juices, was dissolved June 25, 1940.38 
‘The association also held stock in another Delaware corporation, 
organized October 15, 1935, by one of its shareholders to sell milk 
products in Japan. This company was dissolved April 17, 1942.54 


H. Ownership of Production and Sources of Supply 


As heretofore indicated, the two stockholders in the association 
operate a total of 62 domestic factories producing evaporated or 
canned milk products. One stockholder operates evaporated or 
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canned-milk plants in 16 and the other in 24 States and Canada.%® 
Through the ownership of the entire share capital of six foreign 
companies, the association is engaged in the manufacture and sale of 
foreign milk products. It also owns a minority stock interest in 
three other foreign companies, located in Cuba, Jamaica, and Panama, 
which are engaged in the production and sale of milk products 
abroad." 


I. Methods of Operation, Sales, and Distribution 


(1) Competition from Holland and England.—(a) Holland.—As 
stated, milk products were purchased at the outset by the association 
from its shareholders in the United States and exported to and sold 
in foreign countries.* However, eventually competitive conditions in 
many foreign markets forced the association to purchase milk prod- 
ucts outside the United States, chiefly in Holland, Canada, and Eng- 
land. As early as 1927, the association was confronted with the 
alternative of either abandoning sales in markets where Holland 
competition was active, or acquiring in Holland milk products for 
sale in such foreign markets, in order to meet competition. Accord- 
ingly, in 1927, the association caused to be organized a company in 
Holland and thereafter, until 1940, sold products of that company in 
other countries. After 1940, competition from low cost Holland man- 
ufacture ceased, due to the war; and the association again found it 
possible to sell American milk products profitably in markets formerly 
closed by Holland competition. The association’s vice president testi- 
fied that the acquisition of the Holland plant was made necessary in 
order to meet competition of producers in Holland selling in foreign 
markets; and that in no sense has the association decreased the expor- 
tation of milk products from the United States by purchases from 
its Holland subsidiary and the resale thereof in markets where the 
association could not otherwise profitably sell in competition with 
cheap Holland milk products.* 

(6) ELngland.—After the First World War, many of the countries 
comprising the British Empire developed their own milk products 
industries and sought governmental protection against competition 
from non-Empire countries. This protection was eventually given 
in part through the imposition of preferential tariffs, the establishment 
of import quotas, “sterling blocs” and laws to protect Empire prod- 
ucts. The association obtained a substantial sale of milk products in 
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England and in 1924, organized a subsidiary which functioned in 
that country until 1935, solely as a merchandising company. How- 
ever, in 1932, the association was faced with the necessity of either 
ceasing entirely to make sales in certain British Empire countries, or 
of acquiring milk products at a price low enough to permit absorption 
of increased duty rates and preferentials which had been adopted 
in the United Kingdom. The testimony of the association’s vice 
president describing the increased duties, reads as follows: 

Thus in 1932 there was adopted in the United Kingdom the “Import Duties 
Act, 1932” which together with the “Ottawa Agreements Act’’ of the same 
year established a high preferential in favor of milk products imported into 
the United Kingdom from Empire sources. Prior to such act, duty was assessed 
on evaporated milk and on sweetened condensed milk imported into the United 
Kingdom from foreign countries at the rate of 10 per cent ad valorem plus 
an additional ‘sugar duty” in the case of sweetened condensed milk. After the 
aforementioned 1932 duty rate revisions, evaporated milk imported into the 
United Kingdom from foreign countries was assessed at the rate of 6x, ($1.44) 
per hundredweight whereas evaporated milk imported into the United Kingdom 
from Canada, Australia, New Zealand, Newfoundland, and Southern Rhodesia was 
admitted duty free, and sweetened condensed milk imported into the United 
Kingdom from non-Hmpire countries was assessed at the rate of 10s. 4d. ($2.48) 
per hundredweight whereas the same product imported from said Hmpire sources 
was subject only to a sugar duty at the rate of 2s. 8d. ($0.64) per hundredweight. 
The association decided to engage in the manufacture, as well as the 
sale of milk products in the United Kingdom in order to meet com- 
petition. Accordingly, in 1935, a condensery was caused to be con- 
structed in Scotland and milk products produced by this plant and 
by plants in Canada owned by a Canadian subsidiary of one of the 
association’s stockholders were purchased and resold by the associa- 
tion or subsidiary of the association in British Empire markets. Re- 
specting these sources of supply, this officer testified that “in so doing, 
the association has in no sense decreased the exportation of milk 
products from the United States. The development of low cost manu- 
facturing in Holland made impossible the profitable exportation of 
American-made milk products to foreign markets in which such 
Holland products were sold; the establishment by British Empire 
territories of preferential tariffs in favor of Empire products and the 
imposition of import quotas in the United Kingdom were equally 
effective in terminating profitable exportation of American-made milk 
products to British territories. It was because exportation of milk 
products from the United States to such markets was dead, not as 
an incident of its death, that the association acquired Holland and 
British Empire sources for the purchase of milk products.” “. The 

40'T. 67-76, 128-132 . (See Import Duties Act, 1932; also Foodstuffs ’Round the World, 
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total exportation of evaporated or canned milk products from the 
United States to the United Kingdom, not only by the association, 
but all others, registered a marked decline from 165,306 per hundred- 
weight in 1931, immediately prior to the preferential duty acts, to 5,556 
per hundredweight in 1933. In fact, there had been a steady decline in 
the total exports of milk products from the United States from 1919, 
when 852,865,000 pounds were exported, to 1933, when 37,090,000 
pounds were exported. This trend, excepting for the year 1934, with 
46,165,000 pounds, continued through 1938, when 29,125,000 pounds 
were exported. These statistics, based on a United States Department 
of Agriculture study, also reveal that the 1919 exports comprised 45.28 
per cent of domestic production whereas 1938 exports. proportion 
had fallen to 1.25 per cent. The association’s exports from 1930 to 
1939 likewise showed a marked decrease, the percentage of its sales 
to the total volume of American-made milk products declining during 
the same period in substantially the same ratio. The advent of 
World War II brought about conditions wherein the association 
again became a substantial exporter from the United States. Co- 
incident with the association’s resumption of exports from the United 
States was the association’s increase of purchases in Canada of milk 
products which went to meet the war stimulated demand in British 
Empire territories theretofore closed to American-made milk prod- 
ucts, due to the aforesaid preferential tariffs.” 

(2) Sales methods.—In selling milk products to independent Amer- 
ican exporters, the association made each sale upon an individual 
transaction basis, at prices and upon terms prescribed therefor. When 
the exporter proposed to export to a country wherein the association 
maintained an exclusive foreign sales agent, the association as a rule 
quoted a price high enough to enable it to remit to its exclusive foreign 
agent the commission which would have been earned had the sale been 
made in the first instance by the agent. In that way, by the associa- 
tion’s refusal to quote prices which would enable an American ex- 
porter to undersell the association’s agent in a foreign country, said 
agent was protected on its commissions. Apparently, the associa- 
tion handled its business in this manner in order to keep the good will 
of its agents and thus protect its markets. The association’s sales to 
independent American exporters for the years 1941, 1942, and 1943, 
averaged about one-third of its average annual exports of American- 
made products. Figures for previous years are lacking, but the 
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evidence is that there was a large increase in American exports and in 
the number of independent American exporters during the war years. 

While comprising a minor portion of its total sales, the associa- 
tion has made sales direct to buyers in foreign markets, on an individ- 
ual transaction basis; however, the great bulk of sales made by the 
association has been through its exclusive distributors and agents 
abroad, acting under continuing contracts from year to year. Such 
agents and distributors as a rule were granted exclusive rights within 
specified territory to stipulated brands of the association’s products.* 

(3) Types of sales contracts —The principal types of sales contracts, 
embodying somewhat similar provisions, used by the association have 
been designated by the following terms: (a) Exclusive distributor, 
(b) exclusive sales agency, (c) consignment agency, and (d@) exclusive 
distributorship and sales agency contracts.“ 

(4) Sales agents protected—In making sales to independent Amer- 
ican exporters for export to foreign countries in which the association 
has appointed exclusive distributors and agents, the association in 
such cases has generally protected such distributors and agents on 
their commissions. However, with respect to Cuba, Jamaica, and 
Panama, the association has made sales only to or upon the order of 
the association’s exclusive distributor in each of those countries.*® 

On December 17, 1931, the association entered into an agreement with 
its exclusive sales agent and distributor in Cuba to refrain from selling 
milk products in or for exportation into Cuba except upon the order of 
such agent or distributor. In the same agreement, the association 
leased certain of its trade-marks to the Cuban company it had appoint- 
ed as its exclusive distributor and the said lessee in turn agreed not to 
sell for resale in any country outside of Cuba, milk products packed 
under trademarks leased to it by the association. Both parties agreed 
to endeavor to prevent infiltration into Cuba of milk products under 
specified leased trade-marks. The other two organizers of the Cuban 
company also at the same time entered into exclusive sales agreements 
with the Cuban company.“ Similar provisions were likewise em- 
bodied in exclusive agency contracts between the association and its 
exclusive sales agents in Jamaica and Panama. Attention is directed 
to the provisions of the latter contracts covering sales in Jamaica and 
Panama, which are herein incorporated by reference.* 


47T. 76-82; ex. 1, Doc. 18—M (sealed evidence). 

447. 81; ex. 1, Docs. 18—N to 13-Q, inclusive. 

45" 81,782. 

© T. 216-218, 305; ex. 8, Doc. 6-B. 

TT, 262-271, 287-298 ; ex. 8, Docs. 7—-C, 7—D, 8-B, 8-D. 


GENERAL MILK CO., INC., ET AL. 1377 
1355 A. Proceedings 


IV. ACQUISITION AND OWNERSHIP OF FOREIGN SUBSIDIARIES 
A. Proceedings 


The bill of particulars asserted that the association owns, controls, 
and operates foreign corporations engaged in the manufacture and 
sale of milk products in foreign countries. On this matter testimony 
was given and relevant exhibits were introduced.** Further specific 
reference thereto will hereinafter be made. 


B. French Subsidiary 


On October 10, 1923, the association organized in France the Societe 
Ampco, a joint stock company, which name was changed on June 29, 
1929, to Lait Gloria, S. A. (hereinafter sometimes called the French 
company). Since 1923, therefore, this subsidiary has been engaged 
in manufacturing and selling butter and other milk products in 
France and its colonial possessions. The capital stock of the French 
company is beneficially owned by the association, although held of 
record by International Finance Co. The latter domestic subsidiary 
is engaged in no activities whatsoever other than the ownership of 
subsidiary companies of the association, and the receipt and payment 
of dividends out of earned surplus. The association took steps to 
acquire within France the milk products which it proposed to sell 
there in order to maintain its market which had been developed over 
a period of 5 years. French manufacturers had lower costs on labor 
and fresh-milk products than corresponding costs in the United 
States. This lower cost enabled them to sell their products in France 
at a price which made it difficult, if not impossible, for exporters of 
American-made milk products to compete profitably. It was to meet 
that type of competition that the association organized the French 


subsidiary.” 
C. English Subsidiary 


General Milk Products, Ltd. (hereinafter sometimes called the 
English company), was organized by the association on November 7, 
1924, and functioned until 1935 as a selling company for milk products 
exported to England from the United States and Canada. The asso- 
ciation, for 2 years prior to 1935, supplied milk from the Canadian 


plant of one of its stockholders in an effort to escape duty preferen- 
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tials imposed in 1932 on milk products imported into the United 
Kingdom. Milk producers in the United Kingdom had other cost ad- 
vantages over American producers which were further augmented by 
import quotas established by or prior to 1935. The association, there- 
fore, seeking to preserve its English markets, caused its subsidiary, 
General Milk Products, Ltd., in 1935, to erect a condensery in Scotland 
where this subsidiary has since produced evaporated and condensed 
milk, and sold such products chiefly in British Empire territories. 
The association owns the capital stock of the English company through 
the International Finance Co., the aforesaid wholly owned domestic 
subsidiary of the association. 


D. German Subsidiary 


Glucksklee Milchgesellschaft, m. b. H. (hereinafter sometimes called 
the German company), was organized by the association on November 
19, 1925, and thereafter engaged in the manufacture and sale of milk 
products at three or four plants in Germany until World War II. 
The association discovered, in 1925, that the business it had developed 
in Germany was being threatened by an increase of 100 percent in duty 
on imported milk products; and that the canned milk industry in Ger- 
many had grown sufficiently in size to enable its owners to prevail upon 
the German Government to double the duty on condensed and evapo- 
rated milk imported into Germany. Mr. Gunther, the association’s 
vice president, testified that all exporters of American-made milk 
products were affected by the duty increase, Department of Commerce 
statistics disclosing that exports of these products from the United 
States to Germany fell from 62,280,885 pounds in 1924, to 4,813,620 
pounds in 1926. These factors constituted the reason for the action 
taken by the association in organizing a subsidiary in Germany. The 
capital stock of the Germany company is likewise owned entirely by 
International Finance Co., the association being the beneficial owner 
of such capital stock. 


E. Holland Subsidiary 


Handelmaatschappij Amilko, Naamlooze Vennootschap was organ- 
ized in Holland on April 27, 1927, its name being changed in 1932 to 
Amilko N. V. (hereinafter sometimes called Holland company). This 
company, since its organization, has been beneficially owned by the 


Ud We 128-132 ; ex. 2, Doc. 2-D. (See Dairy Produce Supplies, 1934; Intelligence Br, 
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association, and engaged in the operation of various plants manu- 
facturing and selling milk products in Holland to the association. The 
association in turn has made sales of such milk products in foreign 
markets, principally where the association encountered or had to meet 
competition from Holland and British manufacturers. The low cost 
of labor, the subsidizing of production by the Government of Holland, 
together with the rapid expansion of the Holland canned-milk indus- 
try, were among the factors which combined to enable manufacturers 
in Holland to undersell their foreign competitors in foreign countries. 
The association being unwilling to abandon its foreign business, there- 
fore, sought to take advantage of the local low cost of labor and other 
favorable conditions by acquiring plants for the manufacture of milk 
products in Holland. The share capital of the Holland company is 
owned by the association, the stock being held by its subsidiary, the 
aforesaid International Finance Co., and by individuals to whom 
shares were issued qualifying them as directors.” 


F. South African Subsidiary 


In 1938, the association began to consider the advisability of enter- 
ing South Africa in the conduct of its business. The vice president 
testified that tariff duties on imports to the Union of South Africa, in 
terms of United States currency, amounted to $1.53 and $1.38 per case 
respectively for condensed and evaporated milk, and “made importa- 
tion of such products from the United States into the Union of South 
Africa impossible except on infrequent and special occasions when the 
Government of the Union granted exemption from such duty, such 
for example, as drought years in which local fresh milk production was 
abnormally low”; and also that “the Union of South Africa therefore 
presented the picture of a country in which there was a substantial 
demand for milk products and at least a potential demand which was 
not being fully met by the domestic industry, but which could not be 
capitalized upon by foreign manufactures because of excessively high 
import duties.” “From the outset of such consideration,” he testified, 
“the association was fully cognizant of the fact that there was but one 
method under which it could profitably engage in the sale of milk prod- 
ucts in that country, that method being the acquisition of a condensery 
in the Union of Africa at which plant it would produce the milk prod- 
ucts it sold in that territory.” A survey, made in 1939, indicated the 
existence of a potential consumer demand together with sources of 
fresh milk to meet the requirements of a new condensery in South 
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Africa. Accordingly, on March 8, 1940, organization papers of Union 
Milk Products, Ltd. (hereinafter sometimes called the South African 
company), were filed, and, shortly thereafter, a condensing plant was 
erected, since which time the association has engaged in the manu- 
facture and sale of milk products in the Union of South Africa. The 
association owns directly or beneficially all the stock, in the South 
African company.** 


G. South American Subsidiary 


In 1938, the association considered the construction of a plant in 
Peru wherein a market existed for non-Peruvian milk products due to 
consumption and the absence in Peru of any canned milk manufactur- 
ing industry. There had been competition from Holland, and certain 
competitive interests in Switzerland were conducting investigations 
with a view to building a condensery in Peru. In order to avoid losing 
an existing market which had been developed, the association, on 
February 5, 1941, caused to be organized Leche Gloria, 8. A. (herein- 
after sometimes called the South American company). Shortly there- 
after a condensery was erected and since its completion the South 
American company has engaged in the maunfacture and sale of milk 
products in Peru. The entire capital stock of the South American 
company is owned directly or beneficially by the association.* The 
testimony in explanation of this investment reads as follows: 


Then in the late 1930’s, the association learned that Nestle & Anglo-Swiss 
Holding Co., Ltd., a Swiss corporation, or one of its related companies had been 
making investigations in Peru with reference to the possibility of building a 
condensery there. As is apparent from the discussion relating to the Union of 
South Africa in the immediately preceding section hereof as well as from dis- 
cussion of its acquisition of manufacturing subsidiaries in other foreign coun- 
tries set forth in the written statement prepared and filed herein by the association 
with reference to paragraph 2 of the bill of particulars herein, the association 
was by then fully aware of the fact that when local condenseries were con- 
structed in a foreign country, sooner or later there came a day when the 
government of such country moved to protect its local industry by the imposition 
of import duties sufficiently high to preclude profitable importation of foreign- 
made milk products on a price basis competitive with that of locally manufac- 
tured products. In Germany and in England, after the imposition of such 
protective tariffs, the association had been forced to acquire local maunfacturing 
subsidiaries as the only alternative to abandoning the sale of milk products in 
those countries. In the Union of South Africa, it had for years been precluded 
by such a protective tariff from importing milk products and, as hereinabove 
noted, had finally been forced to acquire manufacturing facilities in that country 
as the only method by which it could profitably engage in business in that 
zountry. This practice of protecting local industry with high import duties is, 
of course, by no means peculiar to countries foreign to the United States; the 
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United States itself has long engaged in that practice, with the result that 
foreign capital has interested itself in subsidiary plants within the United States 
just as American capital, the association’s capital, has been utilized to acquire: 
manufacturing plants in foreign countries closed to importation by protective 
tariffs. 

So the association knew full well that if competitive interests constructed a 
condensery in Peru, it would not be long before the Peruvian Government would 
be increasing the then low duty on milk products imported into Peru from foreign 
countries including the United States. Once again, therefore the association 
was faced with the dilemma of losing an existing market for its milk products 
or of building in that market a condensery at which it would produce the milk 
products it sold there. 


H. Association’s Contentions 


The association takes the position that its ownership of foreign 
corporations violates no law; that such activity on its part does not 
in any way constitute engaging in commerce, or tend to restrain trade 
within or between the United States and foreign countries; and that 
it does not adversely affect prices within the United States, since such 
acquisition of foreign subsidiaries was necessitated by the fact that 
exports of milk products from the United States to foreign countries: 
concerned were an impossibility, or were about to become an 
impossibility. 

The association has never construed the Export Trade Act as re- 
stricting its activities solely to exporting from the United States, but. 
has understood that act to provide merely that, subject to certain limi- 
tations therein set forth, domestic competitors may export their prod- 
ucts through an association or corporation jointly owned by them, 
providing such association or corporation makes no domestic sales 
in the United States, in which respect the act sets up an exception to 
the Sherman Act and the Clayton Act, which, by their terms, brand. 
such joint ownership illegal. It is not, however, the association’s. 
understanding that the Export Trade Act relates in any way to activi- 
ties other than exporting from the United States in which such an 
association or corporation may engage or that that act in any way pre- 
cludes an association or corporation from engaging in activities other 
than exporting from the United States. 

As for the precise language of the Export Trade Act, it has been the 
association’s understanding that in speaking of an association or cor- 
poration “engaged solely in export trade,” Congress was merely empha- 
sizing the dividing line it was drawing between “export trade” and 
“domestic trade,” and was in no sense providing that corporations 
qualified under that act to engage in exporting could engage in no other 
activities ; and, that there is sound legal basis for so construing the Ex- 
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port Trade Act. It is urged that as no exception to the Sherman Act 
or the Clayton Act was required to permit competitive domestic cor- 
porations jointly to own a corporation carrying on business not con- 
stituting engaging in commerce within the United States or between 
the United States and foreign countries, there was, therefore, no 
reason for Congress to refer expressly to such a situation in the Export 
Trade Act; and that the failure of Congress to provide expressly that 
an association or corporation exporting goods from the United States 
while jointly owned by domestic competitors, as authorized by that 
act, might at the same time engage in other activities, not illegal either 
under the Sherman Act or the Clayton Act, is not logically susceptible 
to the conclusion that Congress, by its silence, thereby meant to pre- 
clude such an association or corporation from engaging in any activi- 
ties other than exporting from the United States.” 


Vv. JOINT OWNERSHIP OF FOREIGN CORPORATIONS 


A. Cuban Market Agreements 


(1) Proceedings—An. item in the bill of particulars stated in sub- 
stance that the association participated in the management of and ac- 
quired stock in Cuban corporations engaged in producing and selling 
milk products, a portion of the stock therein being owned by producers 
competing in Cuba; that the association appointed an exclusive agent 
in Cuba and entered into agreements with reference to labels, exports, 
manufacture, sale and the prevention of infiltration of non-Cuban 
milk products into that country; and that the association acted in 
concert with competitors in refusing to make sale in Cuba except 
through a corporation jointly owned by the association and its com- 
petitors. Testimony and exhibits were introduced relative to the 
matters alleged in this item.* 

(2) Background.—Prior to 1921, the association developed a mar- 
ket in Cuba, and established a branch office in Habana, where sales of 
milk products were carried on until 1931. The Cuban market wit- 
nessed a substantial growth, and an increase in consumption which, 
however, was accompanied by keen competition from Holland. The 
association operated at a loss of considerable money in Cuba until 
December 17, 1931, when a jointly owned ‘corporation was organized 
in Cuba under the name of Compania Nacional de Alimentos (herein- 
after sometimes called the Cuban company).*? The stockholders were 
Amilko, a wholly owned subsidiary of the association ; Libby, McNeill 

851, 111-113; ex. 1, p. 274, 275. 
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& Libby of Canada, Ltd. (hereinafter sometimes referred to as Libby 
Canada), a wholly owned subsidiary of Libby, McNeill & Libby (here- 
inafter sometimes called Libby), a corporation existing under the 
laws of Maine, and the Nestle & Anglo-Swiss Condensed Milk Co. of 
Switzerland (hereinafter sometimes called Nestle Co.). The Cuban 
company was organized following a meeting attended by representa- 
tives of the association, Libby and the Nestle Co., at which meeting the 
consensus of opinion was that a single jointly owned plant would 
prove to be more practicable than three individually owned subsidi- 
aries.°* A previous preliminary survey of Cuba by the association 
indicated that Cuba could not support several new milk-condensing 
plants. The Nestle Co. was apportioned 64 percent, Libby Canada 12 
percent, and Amilko 24 percent of the stock in the Cuban company. 
This apportionment, it was testified, was “in the ratio which their 
respective milk products sales in Cuba immediately preceding the 
organization of Alimentos bore to the total of their said sales vol- 
umes.” *° ‘ 

(3) Voting trust relating to stock of Cuban company.—On Decem- 
ber 17, 1931, a voting trust agreement was entered into by Amilko, the 
aforementioned foreign subsidiary of the association, Libby Canada, 
and the Nestle Co.” The trust agreement, signed by the said three 
foreign companies, provided for deposit of the Cuban company shares. 
in a Canadian bank in favor of trustees. The agreement was designed 
to protect not only the interests of Amilko and Libby Canada, as minor- 
ity stockholders, but of the Nestle Co., as majority stockholder. In 
certain specified instances no action could be taken except upon the 
unanimous consent of all three trustees and all three holders of voting 
trust certificates.“ Each of the three owners of beneficial interests in 
the stock of the Cuban company was entitled to nominate one-third of 
the directors, and to share in any royalties, which were to be divided 
in proportion to their respective stock interests in the Cuban company. 
None of the parties to the trust agreement was to dispose of any shares 
in the Cuban company prior to offering such stock for sale to the other 
two parties in interest. Two members of the board of directors nom- 
inated by the association have attended meetings of the board, entered 
discussions and participated in voting; and advice has been given to: 
the local management of the Cuban company with respect to advertis- 
ing and other business matters. However, the Cuban company has. 
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maintained its own local personnel to manage its day-to-day busi- 
ness.°° On January 21, 1941, the association succeeded to the voting 
trust certificates in the Cuban company theretofore held for the asso- 
ciation by Amilko, its foreign subsidiary.“ The vice president’s testi- 
mony on this stock transaction reads as follows: 

When in the early part of 1940 it seemed likely that German military forces 
would soon occupy Holland and the association was taking such action as it 
could to protect its investment in Amilko, the association obtained from Amilko 
a pledge of Amilko’s entire share’ capital interest in Alimentos as collateral 
securing certain then outstanding funded indebtedness of Amilko to the associa- 
tion which was due to mature on December 31, 1940. This pledge arrangement 
was entered into at the instance of the association solely in order that, without 
the necessity of any actual share transfer at that time, the association would 
be in such position that in the event of German occupation of Holland it could 
without further recourse to Amilko foreclose on such collateral and thereby 
preclude its appropriation by the Germans as an asset of Amilko. Following 
the invasion of the Netherlands in May of 1940 and the consequent default of 
Amilko on its indebtedness on December 31, 1940, the association foreclosed on 
the collateral on January 21, 1941, and purchased Amilko’s entire interest in 
Alimentos stock. Since then, the association has continued to own 24 percent 
of the capital stock of Alimentos and has by substitution for Amilko been a 
party to the voting trust agreement hereinafter discussed pursuant to which all 
Alimentos stock has always been on deposit with Voting Trustees. 


It is contended by the association that the joint-owners of the Cuban 
company, namely, Amilko, Libby Canada, and the Nestle Co., are not 
now and have never been at any time during the life of the Cuban 
company, competitors in Cuba; and that as joint-owners, said stock- 
holders in the Cuban company are not in competition with each other 
in Cuba. Moreover, it is contended by the association that the three 
stockholders in the Cuban company were never producers in Cuba.°5 

(4) Voting trust relating to stock of the Cuban Sales Co—When the 
jointly owned Cuban company was organized on December 17, 1931, 
the Nestle Co. owned a Cuban company which had theretofore been 
engaged in selling Nestle’s milk products. To provide for a sales 
company, the Nestle Co. transferred its stock in the selling company 
to the Cuban company, and on December 23, 1932, a new selling com- 
pany was organized under the name of Productos Lacteos Selectos S. A. 
(hereinafter sometimes called selling company), the stock of which 
was distributed, March 31, 1934, to the shareholders in the Cuban 
company. The selling company was thereafter so utilized for the 
benefit of the jointly owned Cuban company. At the time of the 
hearing herein, the stock of the selling company was held in a voting 
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trust under a voting stock agreement identical with the voting trust 
agreement heretofore referred to in respect of the shares of stock 
jointly held in the Cuban company. This stock was acquired con- 
currently with the manufacturing company’s stock in the pledge 
transaction above described, the officer testifying that : 

when in 1940 Amilko pledged with the association the voting trust certificates 
representing its 2,400 share interest in Alimentos, it also pledged the voting 
trust certificate representing its 24-share interest in Selectos and such voting 


trust certificate passed to the association as a result of the aforementioned 
January 381, 1941 foreclosure. 


(5) Joint exclusive sales agency.—The association, the Nestle Co., 
and Libby Canada (joint stockholders in the Cuban company) on De- 
cember 17, 1931, each entered into an exclusive sales agreement with 
the Cuban company. The association leased its trade-marks to the 
Cuban company, appointed that company its exclusive sales agent and 
agreed to refrain from sales of milk products in Cuba except upon 
orders emanating from the Cuban company. On its part the Cuban 
company agreed that it would not export from or sell for resale outside 
of Cuba milk products bearing labels of the association, or products 
under trade-marks leased by the association to the Cuban company. 
Both the association and the Cuban company undertook to endeavor 
to prevent infiltration into Cuba of milk products under the leased 
trade-marks of the association.** Under the terms of said exclusive 
sales contracts of December 17, 1931, the Cuban company was pre- 
cluded from exporting under any of the labels leased to it by the three 
joint stockholders.’ The provisions concerning exclusive sales 
agency, exporting, and infiltration appear as follows in the associa- 
tion’s contract with the Cuban company : 

Witnesseth: 1. That in consideration of the mutual promises hereinafter 
contained first party agrees to appoint and does hereby appoint second party 
the exclusive sales agent and distributor of the first party in Cuba, for condensed 
and evaporated milk, and agrees to sell exclusively to second party, or its nominee 
at prices to be agreed upon by the parties hereto for the term of 50 years, 
from the 1st day of January 1932, all condensed and evaporated milk imported by 
second party for resale in the Republic of Cuba under the trade-marks, brands 
and labels of first party, or under the trade-marks, brands and labels herein 
leased, demised and let. 

* * * * * * * 

13. Second party covenants with first party that it will not sell or sell for 
resale in any country outside of Cuba, condensed or evaporated milk or any other 
product packed under the said labels, brands and trade-marks, or any of them. 

* * * * * * * 
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15. First party agrees and covenants that it will make no sales of condensed. 
and evaporated milk or any skimmed condensed or skimmed evaporated milk, 
compound condensed, or compound evaporated or any condensed or evaporated. 
milk to which has been added solids other than milk solids or sterilized whole 
milk in tin containers, or any of the same, in said Republic; except as afore- 
said, nor will it make sales for importation directly or indirectly into said: 
Republic, except upon the orders of the second party. Hach party further 
covenants that it will use its best endeavors to prevent infiltration of first 
party’s brands of the products above enumerated into the Republic of Cuba. 
during the life of this contract. 

The vice president testified in explanation of the export and infiltra- 
tion provisions as follows: 

The contracts concerned in no way provide that the association will refrain: 
from selling milk products in Cuba but only that the association will sell milk 
products in Cuba exclusively to a designated distributor; those contracts in. 
no way provide that Alimentos will refrain from exporting any milk products 
from Cuba but only that Alimentos will not export from Cuba milk products: 
labeled with trade-marks owned by the association and leased by the association: 
to Alimentos solely for use on milk products manufactured and sold in Cuba; 
and those agreements in no way provide that the Association will prevent in- 
filtration of non-Cuban milk products into Cuba but only that it will endeavor 
to prevent the infiltration into Cuba of those particular milk products which may- 
be labeled with trade-marks owned by the association. 


The Cuban company had no labels of its own. On December 17,. 
1931, the two stockholders of the association also entered into like: 
exclusive sales agreements with the Cuban company.” The Cuban: 
company had authority to make sales under the labels of its three 
stockholders.” 

(6) Manufacturing—On August 21, 1940, the association entered! 
into an agreement with the Cuban company providing for the pur- 
chase of milk products by the association from the Cuban company 
and the resale thereof by the association in foreign markets. To in- 
sure that the transaction did not violate the exclusive sales agreement 
of December 17, 1931, a letter-form agreement was signed by the par- 
ties. A few purchases only were made thereunder and none subse- 
quent to 1941." 

(7) Trade-marks of Stockholder—On June 6, 1941, the association. 
subleased to the Cuban company the trade-mark of Pet Milk Co., one: 
of the stockholders of the association.” 

(8) Association’s contentions—In connection with the foregoing 
described contracts of the association with respect to the production 
and sale of milk products in Cuba, officials of the association concede, 

9 'T, 218, 240, 

mT, 235, 
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up to the date of the hearing herein, inter alia, (a) that the association 
is the beneficial owner of shares of capital stock in 2 Cuban com- 
panies, such interest in each company being evidenced by voting trust 
certificates; (6) that the association nominates 2 of the 6 directors of 
the 2 Cuban companies, respectively, and from time to time offers 
advice to the local management; (c) that the association has appointed 
an exclusive sales agent and distributor in Cuba, as well as in some 
90 other foreign territories; (d) that the association owns a 24-per- 
cent interest in the Cuban company and has granted it a license to 
use certain trade-marks in Cuba; (e) that the association has agreed 
not to export to Cuba except to its exclusive sales agent, and the agent 
in turn has agreed not to export products from Cuba under the trade- 
marks of the association; and, (/) that both the association and its 
exclusive agent have agreed to endeavor to prevent infiltration of 
milk products into Cuba bearing labels of the association. Officials 
of the association deny that its various contracts with or joint stock 
ownership in the two Cuban companies, including the voting trusts 
and other contracts with the two joint owners, both foreign companies, 
are in any sense invalidated by the Export Trade Act or the antitrust 
acts.” 


B. Panama Market Agreements 


(1) Proceedings—The bill of particulars cited the existence of 
contracts between the association and its competitors relative to the 
production and sale of milk products in Panama. It alleged, in effect, 
that the association, acting in concert with a foreign competitor, be- 
came a joint owner, participated in the management of, and sold 
exclusively to a Panamanian corporation; and agreed to prevent 
infiltration of milk products into Panama. Testimony was taken 
and exhibits relative to allegations in this paragraph were received in 
evidence.”® 

(2) Background.—In 1937, the association was engaged in selling 
milk products in Panama through a distributor when it ascertained 
that a foreign competitor was giving consideration to the construction 
of a condensery in that country.” In order not to lose an existing 
market, and because the demand was insufficient to warrant the opera- 
tion of more than one local condensery in Panama, a joint agreement 
was entered into by the association and the Nestle Co., pursuant to 
which there was organized, on December 22, 1937, the Compania 


maT, 219-222. 
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Panamena de Alimentos Lacteos, S. A. (hereinafter referred to as the 
Panama company). It was the purpose of the parties to said agree- 
ment to build and operate a milk condensery in Panama; and, under 
the terms of the agreement, the association received 30 percent and 
the Nestle Co. 70 percent of the stock in the Panama company.” 
The association’s vice president’s testimony describing the background 
of this transaction reads as follows: 


So the association knew that if the Nestle interests constructed a condensery 
in Panama it was not unlikely that eventually the Panamanian Government 
would be imposing a high duty on milk products imported into Panama from 
foreign countries, including the United States. Once again, therefore, the asso- 
ciation was faced with the alternative of losing an existing market for its 
milk products or building in that market a condensery at which it would pro- 
duce the milk products it sold there. 

From the outset, however, it was apparent that Panama could not support 
two milk-condensing plants. There was in that small country neither such 
demand for canned milk nor such supply of fresh milk for condensing as made 
practical the erection of more than one local condensory and it was obvious 
that if the Nestle interests and the association each erected a condensery in 
Panama, both ventures would prove to be financially unsuccessful. At the same 
time it was equally clear that if either constructed a plant in Panama and the 
other did not, the latter company would shortly thereafter find itself with no 
business in Panama. 

Out of such dilemma grew negotiations between the association and the Nestle 
interests resulting in their agreement jointly to organize 2 local Panamanian 
company which would construct and thereafter operate a milk condensery in 
Panama. 

Compania Panamena de Alimentos Lacteos, S. A. (hereinafter sometimes re- 
ferred to as the Panama company) was organized under the laws of the Republic 
of Panama on December 22, 1937, its charter (document No. 7-A) providing 
for an authorized capital stock of 250,000 balboas divided into 5,000 shares of 50 
balboas each. All 5,000 shares were issued at the time of the formation of the 
company and were apportioned between the 2 shareholders, respectively, in the 
ratio which their respective sales volumes in Panama immediately preceding the 
organization of the Panama company bore to the total of their said sales volumes; 
70 percent in respect of Nestle and 30 percent in respect of the association. 


(3) Share ownership—On December 31, 1937, an agreement be- 
tween the association and the Nestle company was entered into, which 
provided that neither the association nor the Nestle Co. would sell any 
of the Panama company stock publicly; that the association would 
nominate two of the seven directors; and that the fees or royalties 
accruing from the Panama company would be pooled and redivided 
between the association and the Nestle Co. in proportion to their 
respective share interests in the Panama company.” 
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(4) Purchase of imports——On December 31, 1937, the association 
and the Nestle Co. also agreed (a) to turn over and sell their entire 
business in condensed and evaporated milk products in Panama to 
their jointly owned Panama company, and to endeavor to prevent 
infiltration under their brand names; () to supply the Panama 
company with whatever milk products it needed to import in propor- 
tion to their respective share ownership interests therein; and, (c) 
that the Panama company would not sell milk products outside of 
Panama so long as the then shareholders continued to own their 
respective stock interests in the Panama company.®* The association’s 
vice president testified that these provisions were not deemed unusual 
ia view of each party’s endeavor to protect their joint enterprise from 
competition by their own products. 

(5) Haclusive sales agent.—On the same date, December 31, 1937, 
the association and the Panama company entered into agreement under 
the terms of which the Panama company became the exclusive sales 
agent of the Association’s products for 25 years, and agreed not to 
export such products from Panama. The parties thereto agreed to 
endeavor to prevent infiltration into Panama of milk products labeled 
with the association’s brands and trade-marks. That this exclusive 
sales contract was assented to by the Nestle Co. is evidenced by a foot- 
note therein signed by the attorney-in-fact for that company. The 
two stockholders of the association also entered into like agreements 
with the Panama company." The exclusive sales agency contract 
provisions concerning exporting and infiltration, reads as follows: 

FourtH: Second Party convenants that it will not export or sell for export any 
condensed or evaporated milk packed under the labels, brands, or trade-marks 
of First Party. 

* * * * * * * 

Bach party further covenants that it will use its best endeavors to prevent 
infiltration of First Party’s brands of the products above enumerated in the 
Republic of Panama during the life of this contract. 


Respecting the foregoing covenants, he testified that these provisions 
reflected the agreement with Nestle and were designed to prevent 
competition from infiltration of “the association’s brands and 
trade-marks.” ; 

(6) Association’s contentions—In connection with the foregoing 
described contracts and activities of the association relating to the 
production and sale of milk products in Panama, officials of the associ- 
ation concede and contend: (a) That the association is the owner 
of a portion of the capital stock of the Panama company, has nomi- 
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nated two directors who attend no meetings of the board, and has 
not participated in the Panama company’s management, except as 
a substantial minority stockholder; (6) that the association and 
the Nestle Co. are the only beneficial holders of stock in the Panama 
company and have not competed in Panama since the Panama com- 
pany was organized; (c) that the association has turned over its 
business in milk products in Panama to the Panama company as its 
exclusive agent; (d) that it is not a competitor of but rather a joint 
venturer with Nestle company in Panama; * (¢) that the association 
has been a party to an agreement to prevent infiltration of milk 
products under its brands into Panama but has not acted in concert 
with competitors to keep all foreign milk products out of Panama; * 
(f) that a decision, reflected by an agreement, of two stockholders 
of all the share capital of a foreign company that that company shall 
confine its business to its domiciliary situs, is not prohibited by the 
antitrust laws; %* and, (g) that proxies have been sent to the officers 
of the Panama company, which maintains its own local management- 
personnel, and to the extent that the Panama company is subject to 
outside supervision, if any, such supervision stems from the Nestle 
company rather than the association.*” 


C. Jamaican Market Agreements 


_ (1) Proceedings.—The bill of particulars specified that the associ- 
ation entered into agreements with competitors and engaged in ac- 
tivities with respect to the production and sale of milk products in 
Jamaica which may have violated the law; that with competitors, it 
acquired the capital stock of a corporation in Jamaica engaged in 
the manufacture and sale of milk products; that it turned over all its 
trade and business in Jamaica to a Jamaica corporation jointly owned 
by it.and its competitors and participated in the management of such 
Jamaica corporation; and that, with its competitors, the association 
prevented any infiltration of non-Jamaican milk products into Ja- 
maica.** Evidence and exhibits were admitted with respect to the 
allegations in this item.” 

(2) Background.—In 1988, the association and the Nestle Co. each 
had under consideration the construction of a condensery in Jamaica, 

21. 267. 
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due to the prevailing high import duties on milk products then being 
exported to that country.°° However, since the consumer demand 
for canned milk in Jamaica was insufficient to make the operation of 
more than one local manufacturing plant profitable, the association 
and the Nestle Co., on March 22, 1939, organized the Jamaican Milk 
Products, Limited (hereinafter called the Jamaica company), under 
the laws of Jamaica.*t The association received 30 percent, and the 
Nestle Co. 70 percent of the stock in the Jamaica company.®? This was 
pursuant to an agreement between them to apportion the stock “in 
the ratio which their respective sales volumes in Jamaica immediately 
preceding the organization of the Jamaica company bore to the total 
of their said sales volumes,” it was testified. The testimony as to the 
volume of the association’s sales in Jamaica was conflicting. Mr. 
Gunther’s testimony, in connection with the Jamaica tariff, reads as 
follows: 

Thus in 1938, an importer of non-Empire milk products in Jamaica paid import 
duty in the amount of US $0.892 per case in respect of evaporated milk and US 


$0.87 in respect of sweetened condensed milk. There were, therefore, practically 
no importations of American-made milk products into Jamaica. 


And further on, he testified as follows: 

Q. Had the association built up a pretty good market in that territory? 
A. Yes, sir. 

(3) Share ownership.—On March 23, 1939, the association and the 
Nestle Co. agreed, among other things: (a) That neither would sell 
its stock in the Jamaica company publicly prior to offering it to the 
other; (0) that so long as the association owned 80 percent of such 
stock it was entitled to name two of the directors; (¢) that fees and 
royalties from the Jamaica company were to be pooled and redivided 
between the parties in proportion to their respective share interest 
in the Jamaica company; (d@) that the parties would turn over their 
business in the sale of Jamaica milk products to the Jamaica company, 
and, for so long as they continued to be shareholders in the Jamaica 
company, and for 5 years thereafter, would sell milk products ex- 
clusively to the Jamaica company; and (¢) that the parties were to 
lease their Jamaican registered trade-marks to the Jamaica company 
and endeavor to prevent infiltration into Jamaica of milk products 
bearing their trade-marks. Also, on or about March 23, 1939, the two 
stockholders in the association entered into exclusive sales agreements 
_ with the Jamaica company, comparable to the exclusive sales agree- 
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ments heretofore described between the two stockholders in the Cuban 
company.” 5 

(4) Manufacturing and distributing agreements.—F rom the time 
of the organization of the Jamaica company, March 22, 1939, the asso- 
ciation and Nestle company have annually entered into respective 1- 
year so-called manufacturing agreements with the J amaica company 
providing for the sale to them of unlabeled milk products manufac- 
tured by the Jamaica company and for the resale by them to the 
Jamaica company of such products after those products had been 
fully labeled. The January 16, 1941, “Manufacturing Agreement” 
between the association and the Jamaica company provided for the 
manufacture by the Jamaica company of milk products which the 
Jamaica company would then sell unlabeled to the association, after 
which sale the Jamaica company, acting as the association’s agent 
for that purpose, would label those products with brands and trade- 
marks owned by the association. The so-called “Distributing Agree- 
ment,” also dated January 16, 1941, between the association and the 
Jamaica company, provided that the Jamaica company would buy 
from the association the milk products which it had previously sold 
to the association pursuant to the terms of the aforementioned manu- 
facturing agreement; and that the price to be paid by the Jamaica 
company would equal the cost of such products to the association plus 
an “overage.” This arrangement was designed to accomplish the 
same result as would have been accomplished had the association 
leased to the Jamaica company the trade-marks owned by the associa- © 
tion in Jamaica, which under the Jamaican trade-mark law was not 
permissible.** The third paragraph of said “Distributing Agree- 
ment” read as follows: 

THIRD: The Jamaica company agrees not to sell any of said Goods outside of 
Jamaica and undertakes to use its best endeavors to prevent any of said Goods 
distributed by it in Jamaica from infiltrating into other countries. 

(5) Association’s shareholders.—At the time the association be- 
came a shareholder in the Jamaica company, March 23, 1939, the 
association’s shareholders, Carnation Co. and Pet Milk Co., respec- 
tively, entered into exclusive sales agreements with the Jamaica com- 
pany, those agreements corresponding substantively to the exclusive 
sales agreements between Carnation and Pet, respectively, and the 
Panama company, which in turn were “like the association agreement 
with the Panama company of December 31, 1937.% 

© T, 287-289; ex. 8, Doc. 8-B, Cf. T. 218, 240. 
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(6) Association’s contentions.—Officials of the association concede 
that it is the owner of a portion of the stock of the Jamaica company, 
participates in the Jamaica company’s management to the extent that 
the association nominates two of the directors, who attend no meetings 
of the board, and sends its proxies to an officer or employee of the 
Jamaica company without prescribing how the shares represented by 
the proxies shall be voted; that the Jamaica company has its own 
local management, and its outside supervision, if any, stems entirely 
from the Nestle Co. organization; that the Nestle Co. and the 
association are the only shareholders, and, as joint-ventures the two 
stockholders in the Jamaica company are not now and have never 
been during the life of the Jamaica company competitors in Jamaica; 
that the Association has turned over all its trade and business in milk 
products in Jamaica to the Jamaica company; that the association 
has merely appointed an exclusive distributor and sales agent in that 
area in pursuance of its established practice followed in other foreign 
territories; that it was perfectly normal that the association would 
agree to sell exclusively through the Jamaica company and to en- 
deavor to prevent infiltration of milk products under the Association’s 
brands into the Jamaica territory; and that the appointment of an 
exclusive distributor and sales agent, together with the agreement to 
sell only through such agent and distributor, while endeavoring to 
prevent the products of the association being otherwise sold in Ja- 
maica, is not an agreement to endeavor to exclude all foreign milk 
products from Jamaica. In fine, the association urges that its owner- 
ship of stock and contractual relationships with respect to the Jamaica 
company violate no law; that it is not the understanding of the asso- 
ciation that Congress meant to provide that an export trade association 
could engage in no activities other than exporting; that the antitrust 
law does not invalidate exclusive sales agreements; and, that even 
were the Export Trade Act subject to the construction that it pre- 
cludes activities other than exporting, an exclusive sales arrangement 
which relates solely to exports would raise no question of ultravires.* 


VI. MANAGEMENT OF FOREIGN PLANTS 
A. Proceedings 


Testimony was taken with respect to an allegation in the bill of par- 
ticulars to the effect that the association managed foreign corporations 
engaged in the manufacture, sale and export of milk products, and in 
international trade incidental thereto.” 
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The association has furnished instruction, advice, and assistance to 
each of its six wholly owned foreign subsidiaries touching various as- 
pects of the business of each subsidiary. As sole stockholder, the 
association has decided all major questions of policy and elected the 
members of the Board of directors who are responsive to the will of 
the sole stockholder. However, each foreign manufacturing sub- 
sidiary of the Association has maintained its own local management 
to supervise the day-to-day business and its own officers and directors 
who act upon routine corporate matters. 


C. Association’s Contentions 


The association does not perceive that the activities herein named 
constitute “management,” or, even if so, that such activities are in 
any sense a violation of the law.” ‘ 


VII. FOREIGN AGREEMENTS 
A. Agreements of Assistance with Subsidiaries 


_ (1) Proceedings —The bill of particulars stated, in substance, that 
the association, under agreement, furnished technical advice, together 
with other services, to its wholly owned foreign corporations, with 
respect to production and sale of milk products in foreign countries. 
‘estimony and exhibits were introduced on this subject. 

(2) Consultant agreements.—The association entered into a con- 
sultant’s agreement with each of its six foreign subsidiary corpora- 
tions engaged in the production and sale of milk products in foreign 
countries. Under this agreement the Association not only furnished 
instruction, advice and assistance with respect to all aspects of the 
business of, but also made available by lease to such subsidiaries, in 
some instances at least, certain of its trade-marks.2 Because of in- 
adequate personnel in the foreign countries experienced in operating 
foreign condenseries producing evaporated and condensed milk prod- 
ucts, the association was at the outset confronted with the necessary 
alternative of finding skilled technicians in the United States who 
would be agreeable to residing abroad, or setting up its own technical 
staff in the United States for the purpose of supplying the instruction, 
advice and assistance required in the successful operation of its for- 
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eign plants. The latter alternative was adopted. In order to meet 
the expense of maintenance of high salaried technical and adminis- 
trative experts, it was decided that each foreign subsidiary company 
should pay the association direct for services thus rendered, and this 
practice has been followed.’ The reduction of this practice to a 
formalized basis is related in the testimony of Mr. Gunther, reading 
as follows: 


It was also apparent that the Association’s only then existing source of in- 
creased income to absorb such increased costs of operation was dividends paid 
by the foreign companies concerned. But income moving to the Association 
from one of its foreign subsidiaries in the form of dividends had already been 
subjected to the profits tax assessed against the net taxable income of said sub- 
Sidiary by the country in which it was domiciled, and it was therefore felt 
that this was not a proper channel of reimbursement. To the extent that the 
association supplied the local management of any such foreign subsidiary with 
instruction, advice, and assistance, that subsidiary was released from the neces- 
sity of permanently employing skilled technicians and administrative officers 
whose salaries would constitute a legitimate business expense deductible from 
its gross income before determination of its net income subject to the profits 
tax. It seemed only equitable, therefore, that if the association was to con- 
tinue supplying such instruction, advice, and assistance, it should be paid for 
that service directly by the foreign company receiving the service and, more- 
over, that so far as Lait Gloria was concerned, the Association should be re- 
imbursed by Lait Gloria for all such services rendered to date. 

Accordingly, on October 15, 1926, the association and Lait Gloria entered into 
a written agreement (Document No. 4-A) which by its terms was made retro- 
active to January 1, 1925, in order to cover the period during which the associa- 
tion had been furnishing advice and assistance pursuant to an oral agreement 
and in which the parties agreed as follows: 


1. The association agreed to transfer to Lait Gloria its French “Gloria” and 
“Ravorita” trade-marks for use in France and the French Colonies, subject to 
re-transfer of those marks to the association by Lait Gloria at the termination 


of the agreement ; 
2. The association agreed, in substance, to furnish Lait Gloria with such 


instruction, advice, and assistance as might be necessary to enable Lait Gloria 


to operate successfully; and ; 
8. Lait Gloria agreed to pay the Association fees computed at the rate of 


a stated amount per case of milk products sold by Lait Gloria. 

It was then agreed between the association and Lait Gloria that the total con- 
sultant fees payable by Lait Gloria for the year 1925 would be Fes. 606,605 and 
for the year 1926 Fes. 400,000 and, those sums being paid, the net result was 
that the consultant arrangement was operative from the outset of the manu- 


facture of evaporated milk by Lait Gloria. 

Contracts were entered into with the remaining subsidiaries as 
follows: (with Document numbers from Exhibit 2) German company, 
October 26, 1926 (4-B), Holland company, March 1, 1935 (retro- 
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active to 1927) (4-C), English company, May 15, 1935 (4-D), South 
African ¢éompany, April 1, 1940 (4-E), Peru company, August 1, 
1941 (4-F). 

The provision for services in the French contract (Ex. 2, Doc. 4A) 
reads as follows: 


Article 2—The American company agrees to give to the French company, 
which hereby accepts such, in the industrial as well as in the commercial field, 
its help to-the fullest extent possible; that is to say, the American company 
promises to supply the French company with all new knowledge and the super- 
vision necessary to make possible the manufacture of the most satisfactory 
products. 


The German contract, like the preceding (French) contract speci- 
fied compensation as a “royalty” or “fee,” based on a fixed amount 
per case of milk products manufactured by the subsidiary. The serv- 
ices provision in this contract reads as follows: 


2. 


The firm agrees to assist the company in connection with the development of 
a milk manufacturing plant and in particular to place at its disposal a techni- 
cally skilled personnel and officials (employees) to assist in the work, as also 
to make known the manufacturing secrets and the necessary instructions and 
Informations, same to be used confidentially by the company. 


The contracts of the remaining four also fix compensation on quan- 
tity of cases produced but refer to compensation as “consultant’s fee.” 
The services provision is substantially the same for all four, that of 
the Holland company (Document 4-C) being here cited: 


(1) General agrees to render to Amilko the following services: 

General agrees to advise Amilko from time to time on the selection of sites for 
railk factories and to give its opinion as to the desirability of sites suggested from 
the point of view of available milk supply, transportation to and from the factory, 
Suitability of water supply in relation to manufacturing processes, and on all 
other matters relative to the selection of sites. 

General also agrees to lay out and plan such factories to meet the manufac- 
turing conditions specified by Amilko. 

General will advise Amilko on the selection of machinery and equipment which, 
as the result of General’s experience, it believes most suitable. 

General will supervise the construction of such factories for Amilko and the 
installation of machinery and equipment. 

General will advise Amilko in the selection of employees to operate such fac- 
tories and will supervise their training. 

General will supervise all experimental runs and will indicate such protective 
measures as must be taken by Amilko to remedy any defects in manufacturing 
which may occur. 

After each such factory is placed in operation, General will Supervise all manu- 
facturing operations to the end that a uniformly high quality of product will be 
manufactured. 
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General will place at the disposal of Amilko, during the life of this agreement, 
such information and knowledge relating to the processes in which Amilko is 
interested as General has obtained in the many years of its experience with such 
problems. General will also communicate information regarding new processes, 
discoveries or improvements of which it may become possessed in the future. 

General will advise on methods of financing the construction and operation 
of the factory or factories and will at Amiko’s request use its best endeavors 
to interest bankers or others in such financing as General may consider 
appropriate. 

General will adyise Amilko regarding the purchase of materials to be used in 
its business and will place at its disposal the facilities now being availed of by 
General in its worldwide activities. 

General will advise Amilko on all problems relating to the distribution and 
sale of tinned milk products, including the advertising thereof, both in domestic 
and foreign markets. 

General will advise Amilko on all matters relating to accounting methods, in- 
cluding cost accounting, budgeting, statistics and all other records. 


No evidence in the form of correspondence in connection with afore- 
said services was included in the record.* 
Explaining the compensation, Mr. Gunther’s testimony is as 


follows: 


Although the October 26, 1926, agreement (Document No. 4-B) between the 
association and Glucksklee is entitled “License Contract,” it is apparent from 
a study of its provisions that such term is a misnomer; similarly, the term 
“royalty” in the October 15, 1926, agreement (Document No. 4-A) between the 
association and Lait Gloria is a misnomer, payments made by Lait Gloria to 
the association thereunder being fees constituting remuneration for services 
rendered. This early misuse of the terms “License” and “royalty” has reflected 
itself in various subsequent correspondence as well as in various accounting 
records of the association. That is particularly true with reference to the term 
“royalty” which whenever and wherever so used, represents merely an ill-advised 
selection of terminology. The association does not receive from any of its 
foreign subsidiaries income in the form of “royalties”? within the proper mean- 
ing of that term since it receives no income from any of its subsidiaries in con- 
sideration of the right to use property or property rights owned by the associa- 
tion. What the association does under each of said consultant agreements is 
actually to sell to its foreign subsidiary information and instruction relating to 
every aspect of carrying on the business of manufacturing and selling milk 
products. 

Although the six active consultant agreements hereinabove discussed are not 
identical in language and the later ones are much more detailed in their pro- 
visions than the earlier ones, the services rendered by the association to the 
foreign companies are identical in every case. 


(83) Consultant agreement with stockholder’s Affiliate. 

In addition, the association entered into a similar so-called con- 
sultant’s agreement with Carnation Products Co., an affiliated com- 
pany, on April 7, 1937, which agreement expired December 31, 1941. 


47. 162-171; ex. 2, Docs. 4-A to 4—F, inclusive. 
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This agreement covered the purchase and resale, after labeling, of 
milk products in Japan.° ’ 

(4) Association’s contentions —The association does not perceive 
that its contractual relationships with its wholly owned foreign sub- 
sidiaries as herein described in any way violate the law; or that such 
relationships and activities constitute either foreign or domestic com- 
merce; and it has never construed the Export Trade Act as restricting 
the association’s activities exclusively to exporting from the United 
States. On the contrary the association has understood that Congress 
was merely emphasizing the dividing line it was drawing between 
“export trade” and “domestic trade,” when the language “engaged 
solely in export trade” was used in the act; and that Congress in no 
sense intended to provide that Export Trade Act corporations could 
engage in no activities other than exporting. In fine, the association 
takes the position that there is no sound legal basis for construing 
the act so narrowly; that since competitive domestic corporations 
may, under existing law, jointly own a foreign corporation carrying 
on business not constituting domestic or foreign commerce, there was, 
therefore, no reason for Congress to refer expressly to such a situation 
in the Export Trade Act; and that the failure of Congress to provide 
expressly in that act that an association or corporation organized and 
operating thereunder might also engage in other activities not for- 
bidden by the antitrust laws, is not logically susceptible to the conclu- 
sion that Congress thereby intended to preclude such export trade 
association from thus engaging in any activities other than exporting 
from the United States.° 


B. Label Agreement with Foreign Competitor 


(1) Proceedings.—The bill of particulars, in effect, challenged as 
restrictive, the so-called cow’s head label contract between the asso- 
ciation and a foreign corporation, and alleged that markets are allo- 
cated by the use of such labels. Testimony was adduced and the so- 
called cow’s head label contract introduced relative to this matter.’ 

(2) Background.—Throughout a period of seventeen years prior to 
1936, the association had developed trade-marks which bore or in- 
cluded the picture of a cow’s head as an integral part of the design 
used on labels placed on milk products sold in foreign markets. While 
the association was thus developing and establishing its cow’s head 
labels in various foreign markets, a similar label was also developed 
and widely used by Nestle Co.. The Nestle Co. was organized in 

5T. 168, 169; ex. 2, Doc. 4-G. 


6 eds Ufa Be Uh a 
7™T. 177-201; ex. 2, Doc. 5-A. 
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Switzerland and operated in competition with the association in vari- 
ous foreign countries.* As the association and the Nestle Co. became’ 
chief competitors of each other in foreign markets, conflict and con- 
fusion arose between them as a result of the use of labels thus similar 
in design. Such confusion extended to their customers, especially in 
countries where illiteracy was more or less prevalent among customers, 
and the chief means of identifying any product was by its label or 
trade-mark design. The association and Nestle Co., therefore, de- 
cided to attempt a solution of the problem thus posed through an 
agreement, the asserted purpose of which was to avoid further con- 
fusion and conflict in the use of their respective cow’s head labels. 

(3) Cow’s head label agreement.—On October 6, 1936, the associa- 
tion and the Nestle Co. entered into the so-called Cow’s Head Label 
Agreement, which provided, among other things, (a) that world-wide 
markets were to be divided into three categories, namely, those of the 
Nestle Co., the association, and “open markets”; (6) that the markets 
of the Nestle Co. and the association, respectively, were to be those in 
which the previously established use of the cow’s head label of either 
party predominated over the other’s use in such markets; (c) that the 
“open markets” were to be those not classified either as Nestle Co. or 
association markets; (d) that each party would refrain from using its 
cow’s head label in the other’s established markets; and, (¢) that 
whenever either the association or the Nestle Co. desired to establish 
its label in any “open market” the party desiring so to do would 
first agree with the other party that the particular “open market” con- 
cerned would thenceforth be considered the market of the party first 
indicating its desire to secure such new market. This contract allo- 
cates most of North America as the territory of the association, the 
Nestle allocation being specified as follows: *° 


NORTH AMERICA 


None 
CENTRAL AMERICA 


Virgin Islands 
Leeward Islands 
WEST INDIES 

None 


The cow’s head label had been established in some 84 markets and each 
corporation had achieved priority in the use of the cow’s head label in 


§7T, 179, 180. 
®T, 179-181. 
10'T 181-1838 ; ex. 2, Doc. 5—A. 
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certain of those markets. The association agreed not to use the 
cow’s head label in 24, and the Nestle Co. in 60, markets theretofore 
established. The contract accorded to the Nestle Co. the right to the 
exclusive use of the cow’s head label in Holland, although the associa- 
tion was given the privilege of exporting milk products from Holland 
under its own cow’s head label.” 

The record evidences no significant diminution of sales by the 
association in designated territories where it agreed in 1936 to re- 
frain from using the cow’s head label, to use another or different one, 
and, thereafter, to accord to the Nestle Co. the exclusive right to sell 
under a trade-mark of similar design. On the contrary, the factual 
proof indicates that sales of the association increased in countries in 
which the association, prior to 1936, had sold under its cow’s head label, 
and subsequently under another label. Except for some five minor 
variances, the following chart of sales made by the association in 
countries wherein it agreed not to use the cow’s head label shows a sub- 
stantial increase of sales (measured by number of cases) from 1935 
to 1940, inclusive: 


Territory 1935 1936 1937 1938 1939 1940 
ial babe 28g 2h dt bere ape eet eb ee) 1, 280 660 2, 530 3, 722 6, 365 1, 250 
Portia 2 2945) es oe as ae 34, 710 40, 344 57, 198 70, 537 74, 762 36, 215 
Wipryi Gs etter s8a8 2 erst esac tao e Hanes. tate a | cea de asa] ML RE ee 400) S552). 22 ,)se eee 
Wiadsrascar= se 6-2 ae eee 200 150 BO! fis Se oe aS ge lly ee 
nid o=G hinatts 8s 8 eee Es ee 2, 195 3, 592 4, 670 | 3, 225 7, 329 28, 484 


342 2,174 4, 401 3, 845 4, 402 6, 925 
1 11, 748 19, 872 18, 482 12, 065 5, 669 12, 814 
Beloian Con gonre: -so2e sei AE Lon oe ” 625 
Palestmev sess lte iti See ee 


Of the 24 countries in which the Nestle company was given the 
exclusive right to sell under the cow’s head label, there appears to 
have been thirteen territories wherein no sales were made by the 
association either before or after the 1936 agreement.?® 

(4) Stockholders’ agreement relative to cow’s head label.—The as- 
sociation also undertook to secure compliance by one of its two stock- 
holders with the terms of the cow’s head agreement. 

(5) Association’s contentions.—It is urged by the association that 
the cow’s head label agreement with its principal competitor re- 


am. 1:91, 
q2T" 3:96; 
Soe SG: 
144T, 189; ex. 2, Doc. 5-A. 
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lated not to the sale of milk products as such in foreign markets, but 
sought merely to eliminate the existing confusion between labels so 
similar in design that trade-mark infringement litigation was result- 
ing from their use in the same markets; and that the only competi- 
tion, if any, that was terminated was solely competition engendered 
through the use of similar labels which caused buyers to confuse the 
product of one with that of the other manufacturer. 

Moreover, the association contends that its sales have not only in- 
creased in markets in which it agreed to refrain from using the cow’s 
head label—a fact cited which it says proves that no restraint of 
trade even in those markets resulted—but that in any event restrain- 
ing competition is illegal only when the competition restrained is 
itself legal, and that the antitrust laws do not require competitors 
to engage in competition which is illegal under other laws. 


C. Cancellation and Revision of Foreign Agreements 


(1) Joint-owned companies.—During the formal hearings in this 
matter, counsel for the association presented some 21 agreements dated 
August 27, 1945, and requested that said agreements be received in 
evidence. The agreements in question were received in evidence. 
They relate to the three joint-owned companies in Cuba, Jamaica, and 
Panama, and were executed by those companies, their joint owners, 
and the stockholders of the association. These agreements in effect 
purport to provide, among other things, for cancellation by the parties 
of other agreements theretofore existing, with respect to voting trusts, 
exclusive sales agents, leased trade-marks and a change in the method 
in dealing with the stock in said Cuban, Jamaica, and Panama com- 
panies.*7 

(2) Cuban contracts—old and new.—Concerning the newly exe- 
cuted contracts, as of August 27, 1945, with reference to Cuba, it was 
testified: “These new agreements provide for a change in the share 
ownership arrangement and * * * cancel the old exclusive sales 
agreements * * * with the result that the association is simply a 
stockholder in the Cuban company, and has leased certain trade-marks 
to the Cuban company, but has the right to ship into Cuba at any 
time independently of the Cuban company.” * 

16'T. 184, 185, 187. 


T, 248-256 ; 276-281 ; 299, 302; exs. 4—A to 24—F, inclusive. 
18T, 248-256 ; exs. 4—-A to 13—E, inclusive. 
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For further details with reference to said Cuban contracts, both old 
and new, attention is invited to the testimony, and exhibits, footnotes 
19 to 28, inclusive. 

(3) Panama contracts—old and new.—Concerning the newly exe- 
cuted contracts, as of August 27, 1945, with reference to Panama, it 
was asserted: “These contracts provide for a new arrangement of 
share ownership * * * cancel the old exclusive sales agreements 
* %* * nrovide for the lease of certain Panamanian trade-marks 
of the association to the Panama company,and * * * permit the 
association to sell milk in Panama to anyone or to any company 
* * * it is a cancellation of the old agreements which are in ex- 
hibit 8, statement 7.” For further details with respect to said 
Panama contracts, both old and new, attention is invited to the testi- 
mony, and exhibits, footnotes 30 to 36, inclusive. 

(4) Jamaica contracts—old and new—Concerning the newly ex- 
ecuted contracts, as of August 27, 1945, with reference to Jamaica, 
it was testified: “The exhibits in question cancelled the old exclusive 


19'T., 248, 249 ; ex. 4-A to 4-C, inclusive ; agreement, August 27, 1945, which purports to 
cancel voting trust agreement of December 17, 1931. Cf. ex. 3, doc. 6—B. 

20'T. 248, 249; exs. 5—-A to 5—C, inclusive; agreement, August 27, 1945, which purports to 
cancel voting trust agreement of March 31, 1934. Cf. ex. 3, Doc. 6—D. 

717, 249, 250; ex. 6: agreement, August 27, 1945, which purports to cancel exclusive 
sales agreements of December 17 and 19,1931. Cf. ex. 8, Docs. 6-H, 6—F. 

27. 250, 251; ex. 7: agreement, August 27, 1945, which purports to cancel manufac- 
turing agreement of August 21,1941. Cf. ex. 3, Doc. 6—-G. 

23'T. 251; ex. 8: agreement, August 27, 1945, which purports to cancel a sublease of the 
“Pet” trade-mark dated June 6, 1941. Cf. ex. 3, Doc. 6-H. 

24'J'", 252; ex. 9: agreement, August 27, 1945, which purports to cancel exclusive sales 
agreements dated December 17 and 19, 1931. Cf. T. 218, line 6. 

2% 'T, 252, 253; ex. 10: agreement, August 27, 1945, which purports to cancel exclusive 
sales agreements of December 17 and 19, 1931. Cf. T. 218, ex. 3, Docs. 6-H, 6-F. 

261, 253, 254; ex. 11—A to 11—F, inclusive: agreement, August 27, 1945, which purports 
to set forth new or revised agreement with respect to the ownership of stock in the Cuban 
company. Cf, T. 248, ex. 4—A to 4—-C, inclusive ; also ex. 8, Docs. 6—B. 

TT. 254; ex. 12—A to 12—H, inclusive: agreement, August 27, 1945, which purports to 
lease the association’s Cuban trade-marks to the Cuban company. 

*8'T. 254, 255; exs. 18-A to 13—-H, inclusive: agreement, dated August 27, 1945, which 
purports to sublease the Pet trade-mark to the Cuban company. 

29'T, 281; exs. 14-A to 20-H, inclusive. 

%0'T, 276, exs. 14—-A to 14—B: agreement, August 27, 1945, which purports to cancel 
share-ownership agreement of December 31, 1937. Cf. T. 268; ex. 3, Docs. 7—B. 

311, 277, ex. 15: agreement, August 27, 1945, which purports to cancel agreement for 
the purchase of imports, December 31, 1937. Cf. ex. 3, Doe. TC. 

271, 277, 278; ex. 16: agreement, August 27, 1945, which purports to cancel exclusive 
sales agreement of December 31, 1937. Cf. ex. 3, Doc. 7—D. 

331. 278, ex. 17: agreement, August 27, 1945, which purports to cancel exclusive sales 
agreement of December 31, 1937. Cf. T. 267, lines 1 and 2; also ex. 3, Doc. 7—D. 

347. 279, ex. 18: agreement, August 27, 1945, which purports to cancel exclusive sales 
agreement of December 31, 1937. Cf. ex. 3, Doc. 7-D; aiso T. 266, 267. 

3 'T, 279, 280 ; exs. 19—A to 19-—H, inclusive: agreement, August 27, 1945, which purports 
to revise agreement of December 31, 1937. Cf. ex. 8, Doc. 7-B. See also T. 263, et seq. 

86'T. 280, 281; exs. 20—A to 20—H, inclusive : agreement August 27, 1945, which purports 
to lease association’s trade-marks to the Panama Company. 
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sales agreement and permits the shipment into Jamaica of canned milk 
-to anyone, and also sets forth the new arrangement of the share 
ownership.” ** 

For further details with reference to said Jamaica contracts, both 
old and new, attention is invited to testimony, and exhibits, footnotes 
38 to 41, inclusive. 


D. Contracts not Cancelled 


On January 16, 1941, the association and the Jamaica company 
entered into a “Manufacturing Agreement” and a “Distributing 
Agreement,” * pursuant to which the Jamaica company agreed to 
manufacture and sell unlabeled milk products to the association, and 
repurchase such products after the association had attached thereto 
its own trade-marks. It is provided in the “Distributing Agreement” 
that the Jamaica company would not sell outside of Jamaica milk 
products bearing the labels of and purchased from the association. 
These two agreements have not been cancelled.* 

Included among the foreign contracts, not cancelled, which re- 
mained in effect at the close of the proceedings herein, is the so-called 
Cow’s Head Agreement.** The new or revised agreements, previously 
referred to, having to do with new relationships created thereunder, 
as indicated, became effective on August 27, 1945. 


VIII. FOREIGN PRODUCTION NOT FOR EXPORT—TRADE-MARKS 
A. Proceedings 


A paragraph in the bill of particulars stated that the association 
entered into foreign agreements which provided that milk products 
would not be shipped outside of the foreign countries where produced. 
Evidence was given and exhibits were adverted to respecting this 


item.* 


37 T. 802; exs. 21 to 24-F, inclusive. 
3 T. 299, 300; ex. 21; agreement, August 27, 1945, which purports to cancel March 23, 


1939, agreement. Cf. ex. 3, Doc. 8—B. 

39T, 300, 301; ex. 22; agreement, August 27, 1945, which purperts to cancel exclusive 
sales agreement of March 22,1939. Cf. T. 290, lines 5 to 14, inclusive ; also ex. 38, Doc. 8—D. 

420T, 301; ex. 23; agreement, August 27, 1945, which purports to cancel exclusive sales 
agreement of March 22,1939. Cf. ex. 3, Doc. 8—D; also T. 290, lines 5 to 14, inclusive. 

417. 301, 302; ex. 24-A to 24-F, inclusive; agreement, August 27, 1945, which purports 
to set forth revised agreement of March 23, 1939, with respect to the ownership of stock 
in the Jamaica company. Cf. ex. 3 Doc. 8—B. 


4227. 313; ex. 3, Docs. 8-C, 8-D. 
47. 309, line 16, Docs. 8-C, 8—-D. See also Infra VIII, D. 


447, 255, 256, 281, 301, 302; ex. 2, Doc. 5—A. 
45'T. 309-318; ex. 3, Docs. 6-H, 7—C, 8—C, 8—-D. 
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An agreement of December 17, 1931, between the association and the 
Cuban company, provided that the Cuban company would not sell 
or sell for resale outside of Cuba milk products packed under asso- 
ciation trade-marks.“ 


C. Panama Company Production 


A contract dated December 31, 1937, among the Association, the 
two Nestle companies and the Panama company, provided that so 
long as the then shareholders owned the stock of the Panama com- 
pany, the Panama company would not export from Panama. It is 
contended by the association that it and the Nestle company were 
dealing with each other not as competitors, but as sole and joint owners 
of the Panama company; that the contract relates only to milk prod- 
ucts imported into Panama, since the association had not leased its 
trade-marks to the Panama company; * and, that the stockholders. 
were merely making a written agreement which could as easily have 
been presented in a stockholders’ meeting of the Panama company. 


D. Jamaica Company Production 


On January 16, 1941, a manufacturing agreement and a distributing 
agreement provided that the Jamaica company would manufacture 
and sell unlabeled milk products to, and repurchase from, the asso- 
ciation after such products had been labeled; and that the Jamaica 
company would not thereafter sell such labeled products outside of 
Jamaica. As stated, these two contracts have not been cancelled 
and, it is contended by the association, were entered into solely because 
direct leasing of trade-marks is not permitted under the Jamaica 
trade-mark laws.” 


EK. Association’s Contentions 


Officials of the association assert that agreements relating to the 
use of association trade-marks by foreign companies do not constitute 
agreements that foreign companies will refrain from shipping milk 
products outside of the countries where manufactured but merely 
define the territorial limits of authorized use of certain trade-marks; °° 

© T. 313; ex. 3, Doc. 6-H, par. 138. 

1T, 312, ex. 8, Doc. TC, par. 7. 

*8'T. 313, 8314; ex. 3, Docs. 8—C, 8—D. 


©7T. 309. 
501, 314, 315. 


GENERAL MILK CO., INC., ET AL. 1405 
1355 C. Stock in the Panama Company 


that the prohibition against shipment outside the countries where 
produced is specifically limited to products labeled with trade-marks 
belonging to the association; that the antitrust laws have not been 
‘violated by the contractual relationship heretofore described in con- 
nection with the Cuban, Panamanian and Jamaican markets; and, 
that such relationships, therefore, are fully intra vires the asso- 
~ ciation.™ 


IX. FOREIGN STOCK—NO SALES FOR FIVE YEARS AFTER OWNERSHIP 
A. Proceedings 


An allegation in the bill of particulars is made to the effect that 
the association agreed with joint stockholders in foreign corporations 
to make no sales of milk products in certain areas for 5 years after 
the association had ceased to be a stockholder in such foreign corpo- 
rations, testimony was adduced and exhibits referred to in connection 
with this item.*? 


B. Stock in the Jamaica Company 


The “Share Ownership Agreement,” dated March 23, 1939, between 
the association and the Nestle company, provided, in effect, that both 
of the parties would turn over to their jointly owned Jamaican com- 
pany their business in milk products so long as either remained the 
beneficial owner of stock therein; that for 5 years after either had 
ceased to be a stockholder, such former stockholder would make no 
sales in Jamaica except to the Jamaican company; and, that the parties 
would endeavor to prevent infiltration of milk products into Jamaica 
under their trade-marks or labeled brands.** 


C. Stock in the Panama Company 


An “Agreement for Purchase of Imports,” dated January 1, 1938, 
provided that both of the parties thereto, namely, the association and 
the Nestle Co., would turn over their business in milk products to 
their jointly owned Panamanian company so long as either party 
remained a stockholder, and that for 5 years after each or either had 
ceased to be a stockholder such former stockholder would make no 
sales in Panama except to the Panama company; and, that the parties 
would endeavor to prevent infiltration of their brands into Panama.* 


oT, 314-318; Cf. T. 219-224, 269-271, 290-294. 
52T. 320-328. 

53'T, 323; ex. 8, Doc. 8—-B, par. 12. 

54'T, 323, 324; ex. 3, Doc. 7-C, par. 1. 
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Officials of the association, in effect, contend that their intention 
was merely to continue to make sales in any such foreign country only 
upon the order of the foreign company involved; that the agreement 
to sell only to a specified purchaser for 5 years is not an agreement to 
make no sales; and, that not only is no law violated by such an ex- 
clusive sales agreement, but the agreement is within the scope of the 
corporate power of the association under the act.” 


X. ASSOCIATION AS EXCLUSIVE EXPORT AGENT 
A. Proceedings 


The bill of particulars directed attention to agreements between the 
association and its members and between its members, providing, in 
effect, that all export business of the members would be conducted by 
the association. Testimony was taken and exhibits introduced in 
connection with this allegation.” 


B. Operations Prescribed 


On April 12, 1919, an agreement between the association and its 
stockholders purported to prescribe the manner in which the associa- 
tion should operate, providing, among other things, that the associa- 
tion should be the exclusive selling agent for milk products manu- 
factured by its stockholders and marketed in countries outside of the 
United States.*” 


C. Association’s Contentions 


It is conceded by the Association that the language in the agreement 
of April 12, 1919, is ambiguous, but it is asserted that such language 
if literally construed relates to “direct marketing” of milk products 
in foreign countries; and, that subsequent activities of the parties dis- 
close that their actual intent was that the shareholders of the associa- 
tion were to be restricted only from engaging in direct marketing of 
milk products in foreign countries, and not from making exports from 
the United States independently of the association.* It is further 
asserted by the association that its shareholders have in fact regularly 
made export sales other than through the association, and have made 
sales in the United States to domestic purchasers who exported such 


tl Baya 


56 1. 328-340 ; ex. 3, Does. 11—A to 11-I, incl. 
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milk products to foreign countries.” It was testified that the term 
“direct marketing” implies that Pet and Carnation, stockholders of 
the association, would not engage in business in foreign countries di- 
rectly but would make sales for export from the United States to 
foreign countries.° The association also concedes that it has declined 
to accept offers to purchase its products but not because the prospec- 
tive purchasers were exporters or competitors of the association or of 
its shareholders, nor because of the association’s appointment as ex- 
clusive selling agent for its shareholders. The reason assigned for 
such refusal to sell to domestic exporters stems from Governmental 
regulations as to what constitutes an “export sale” for the purpose of 
computing the maximum price at which products could be sold,* since 
the company could not afford to make sales at domestic ceiling prices. 


XI. ASSOCIATION’S FAILURE TO FILE INFORMATION 
A. Proceedings 


It is charged in the bill of particulars that the association failed as 
required by law to report fully to the Commission upon the methods 
and practices in conducting its business.” 


B. Association's Contentions 


Officials of the association assert that it was guided in filing infor- 
mation covering the exportation of milk products from the United 
States by its understanding of the Export Trade Act which was con- 
strued to apply only to that portion of business done involving exports 
from the United States and not business transacted wholly within 
a foreign country. The association concedes that it omitted to in- 
clude data touching various aspects of its business which were not 
incidents of actual exportation of milk products from the United States 
to foreign countries; and that it incorporated into reports to the Com- 
mission such material only as related to that portion of its business 
having to do with direct exportations from the United States to foreign 
countries. The association accordingly proceeded upon the assump- 
tion that insofar as it was exporting milk products from the United 
States to foreign countries, thereby engaging within the United States 
in foreign commerce, the Export Trade Act governed its activities, 
granting its immunity from those provisions of the Sherman Act and 


59'T. 331-333; ex. 3, Docs. 11-I, 11—H. 
60-7P. 338, 339. 
SLU 36) SoM 
eT, 340-348. 
68 'T, 341, 342. 
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the Clayton Act which otherwise would have made illegal its joint 
ownership by Carnation Co. and Pet Milk Co., and subjecting it to 
supervision by the Federal Trade Commission; but, that insofar as it 
was engaging in business activities not constituting commerce in or 
from the United States, the Export Trade Act neither governed its 
activities nor precluded its engaging therein; that the association 
has functioned in the belief that the periodic reports it was required 
to file with the Commission related only to so much of its business as 
consisted of direct exportations from the United States to foreign 
countries; and, that not until 1944, when a Federal Trade Commission 
attorney raised the question whether the association could legally 
function as an export association under the Export Trade Act and at 
the same time engage in activities other than exporting from the 
United States, in which it had long been engaged, did the association 
have reason to suspect that the Commission might not construe the 
Export Trade Act in the same manner as did the association. The 
association maintains that there can be no question that it was sincere 
in interpreting the Export Trade Act as it did; and that conclusive 
proof thereof lies in the fact that had the association otherwise in- 
terpreted the Act it would have been simple for its stockholders to or- 
ganize a fourth corporation, which, functioning in no way under the 
Export Trade Act, could have carried on those activities unrelated 
to direct exporting in which the association has engaged. Finally, 
the association asserts that, consistent with its understanding of the 
act, it exercised the utmost good faith in preparing reports to the Com: 
mission, and if it erred, it erred through lack of understanding, not 
by intent.“ 


CONCLUSIONS 


This investigation of the operations of General Milk Co., Inc., dis- 
closes that in recent years this association’s most important function 
has been to carry on activities undertaken as a result of its ownership 
of stock in producing companies engaged in the manufacture and sale 
of canned milk products in foreign countries. In some instances, the 
capital stock of such producing companies is wholly owned by the 
association; in others the association holds only a minority interest. 
As a result of this stock ownership, certain contractual relationships, 
between the association and these wholly owned producing companies, 
and between the association and the other stockholders in such com- 
panies as are not wholly owned, have eventuated. In addition, the 
record shows that a trade-mark agreement, known as the “Cow’s Head 


“TT, 344, 345. 
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sA.greement,” had been entered into and effectuated by the association 
and Nestle and Anglo-Swiss Condensed Milk Co., a competitive Swiss 
company, operating on a world-wide basis. All of these factors and 
agreements will be examined and given consideration, as well as some 
other miscellaneous activities of the association. 


I. WHOLLY OWNED FOREIGN SUBSIDIARIES 


Subsequent to its organizauon in 1919, and until 1923, the chief 
activities of the association were in furtherance of the export of 
domestic milk products manufactured and supplied by its stockholders. 
After 1923, the association began to organize or otherwise acquire 
companies in foreign countries which were entirely engaged in manu- 
facturing and selling milk products in foreign countries. The associa- 
tion, through such foreign subsidiaries, owns milk-producing plants 
in France, England, Germany, Holland, the Union of South Africa, 
and Peru. The companies located in France, England, Germany, and 
Holland are owned by the association through a wholly owned domes- 
tic corporation which engages in no activity other than holding stock 
in foreign subsidiaries of the association and receiving dividends 
therefrom. The South African and Peruvian companies are owned 
directly by the association. Although its foreign companies are oper- 
ated under the laws of the respective countries where located, the 
association maintains contact with the operating personnel of each 
company and furnishes each such company with services of an advisory 
or consultative character, and receives stipulated fees in return. 

The evidence indicates that the association through such foreign 
companies entered into foreign production and sale of milk products 
in foreign countries in order to hold markets previously won through 
exportations from the United States; that the enactment of protective 
tariffs and preferential quota laws in various countries gave substan- 
tial preferences to producers in those countries; and that other im- 
portant advantages, including lower costs of production and sub- 
sidies of foreign governments, arose from time to time in favor of 
producers domiciled in foreign countries and operating under foreign 
governments. The association, therefore, was faced with the alterna- 
tive of losing such foreign markets because of inability to export to 
and sell at a profit in said markets or of building and operating its 
own plants under the jurisdiction of foreign governments. Hence, 
the organization and acquisition of foreign companies was for the 
purpose of meeting competition in foreign countries in instances in 
which it could not be met by exportations from the United States. 

The evidence points to the fact that there was a general decrease in 
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the volume of all milk products exported from the United States 
between 1919 and 1938, and that the exports of milk products by the 
association during the 1930’s reflected this general declining trend of 
exports throughout the industry. However, it appears that the com- 
bined volume of exports by the association and its stockholders from 
1930 to 1944, inclusive, was hardly of sufficient size, as compared to the 
total volume of exports from this country, to effect any appreciable, 
and certainly not any controlling, influence upon either the domestic 
or foreign trade of the United States in milk products. 

There is no reason to conclude that the association’s acquisition and 
ownership of foreign subsidiaries, per se, had the effect of decreasing 
its exports of canned-milk products, since exports from the United 
States to the foreign countries involved had, or were about to, become 
nonexistent, for the reasons stated, which antedated and brought about 
such acquisitions. Although the record shows that a greater portion 
of the association’s business has been in canned-milk products which 
were manufactured in and shipped from some foreign countries to 
other foreign countries, evidence is lacking that such foreign acitvities 
on the part of the association at any time have effected restraints upon 
domestic trade, or in themselves, independent of other controlling 
factors, upon export trade. 

The Commission recognizes the fact that the activities of the associa- 
tion in the field of foreign production and trade between foreign coun- 
tries were, as far as the evidence shows, embarked upon in good faith, 
as a normal and legitimate response to the imposition of obstacles in 
the path of the export trade from the United States and to changing 
commercial conditions brought about by factors beyond its control. 
Recognition is also given to the fact that the association’s foreign pro- 
ductive program enabled it to maintain its trade position in certain 
areas, a result which cannot be condemned in the light of the fact that 
competitors, both foreign and domestic, were at liberty to adjust them- 
selves to the self-protective measures adopted by the foreign countries 
involved. 

The association maintains, as a legal proposition, that while the Ex- 
port Trade Act provides that associations organized under it shall en- 
gage solely in export trade, the history of the act indicates that the 
legislative intent was to differentiate between export trade and domestic 
trade and to make it clear that under no circumstances could the activi- 
ties of such associations extend over into or include interstate com- 
merce ; that the Antitrust Acts do not prohibit two or more American 
corporations or individuals from engaging in joint productive enter- 
prises within foreign countries or in trading between foreign countries; 
that the Export Trade Act, setting up permissive exceptions to au 
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antitrust laws, did not add to the prohibitions of those laws or pro- 
scribe, as new offenses, acts or practices not otherwise illegal. 

As opposed to this, it may be argued that the word “solely” in the 
clause in the law reading “actually engaged solely in export trade” is 
to be strictly construed and that an association engaging in produc- 
tion in foreign countries or in trade between foreign countries is 
exceeding the powers granted to it by the statute. It can be said also 
that in spirit the Export Trade Act contemplates that the organiza- 
tion and operation of the combinations to which exemptions are 
granted are to be confined exclusively to operations and functions in 
connection with the exportation of commodities from the United 
States to foreign countries. Apparently, the question involved here 
was not considered one way or the other by Congress, but it is not to 
be presumed that there was any intention of encouraging the forma- 
tion of combinations among American enterprises to go into business 
in foreign countries. 

From the standpoint of the well-settled policy of the United States 
to prevent the growth of combinations and restraints of trade gen- 
erally, it must be held that the scales are weighted against the con- 
tention that the statute is to be so construed as to facilitate or 
encourage combinations of American enterprises operating in inter- 
national trade outside the sphere of the export trade of the United 
States. The Commission is unwilling to place the stamp of admin- 
istrative approval upon the association’s ownership of foreign sub- 
sidiaries which are not engaged in any respect in the exportation of 
milk products from the United States. It is of the opinion that. broad 
considerations of policy and the inadvisability of setting a precedent 
which might serve as a vehicle for a further increase in the concentra- 
tion of economic power in this country should impel it to recommend 
that General Milk Co., Inc., divest itself of its wholly owned sub- 
sidiaries, or in the alternative, take steps to withdraw as an export trade 
association qualifying under the provisions of the statute. 


II. CONTRACTS WITH WHOLLY OWNED FOREIGN SUBSIDIARIES 


Supplemental to the association’s acquisition and ownership of its 
foreign subsidiaries in France, England, Germany, Holland, Peru, and 
the Union of South Africa, it entered into certain contractual rela- 
tionships with them. Agreements known as consultant agreements 
were effectuated, which provided that the association should furnish 
consultative advice, instructions, assistance in connection with all 
aspects of the businesses of these wholly owned foreign subsidiaries. 
Such advice and assistance appeared to have been a necessary and 
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reasonable incident of the ownership and operation of these producing 
companies operating in these foreign countries. However, since the 
Commission finds that an export trade association qualifying under 
the provisions of the act cannot engage in activities other than export- 
ing from the United States, the Commission concludes it should 
recommend that General Milk Co., Inc., rescind the contracts in ques- 
tion, or in the alternative, take steps to withdraw as an export trade 
association qualifying under the provisions of the statute. 


III. MINORITY INTEREST IN FOREIGN COMPANIES 


Another phase of the investigation deals with agreements that were 
entered into by the association with certain foreign producers relating | 
to the establishment and operation of companies engaged in the manu- 
facture of milk products in Cuba, Panama, and Jamaica. The as- 
sociation contends that its joint venture in production in these coun- 
tries was necessary to meet foreign competition in these markets, be- 
cause the volume of consumption of milk products therein was so 
small as to warrant the operation of only one plant in each of those 
countries. 

A. The Cuban Company 


For more than 10 years prior to 1931, the association maintained a 
branch office in Havana and supplied the Cuban market by exporting 
milk products from the United States. This market witnessed a 
substantial growth and an increase in consumption during those years,. 
and there developed a very keen competition from Holland. On De- 
cember 17, 1931, a jointly owned corporation was organized in Cuba 
under the name of Compania Nacional de Alimentos. The stock- 
holders were Amilko, a wholly owned subsidiary of the association ; 
Libby, McNeill & Libby of Canada, Ltd., a wholly owned subsidiary 
of Libby, McNeill & Libby, a domestic corporation and the Nestle & 
Anglo-Swiss Condensed Milk Co., of Switzerland, the latter two 
companies being competitors of the association. 

Supplementing the organization of Alimentos, the stockholders 
entered into a voting trust agreement. Prior to the time of the or- 
ganization of Alimentos, the Nestle company owned a Cuban com- 
pany which was engaged in selling Nestle’s milk products in Cuba. 
The stock in this selling company was transferred to Alimentos and 
a new selling company was organized under the name of Productos 
Lacteos Selectos S. A. This company was thereupon used to sell the 
milk products of Alimentos, its stock being subject to a voting trust 
agreement identical with the voting trust agreement relating to the 
Alimentos stock above mentioned. 
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The association, the Nestle Co., and Libby Canada each entered 
into an exclusive sales agreement with Alimentos. The association 
leased its trade-marks to Alimentos, appointed’ that company its ex- 
clusive sales agent, and agreed to refrain from sales of milk products 
in Cuba except upon orders emanating from the Cuban company. On 
its part, Alimentos agreed that it would not export from or sell for 
resale outside of Cuba milk products bearing the labels of the associa- 
tion, or products under trade-marks leased by the association to the 
Cuban company. Both the Association and Alimentos undertook to 
endeavor to prevent infiltration into Cuba of milk products under the 
leased trade-marks of the association. 


B. The Panamanian Company 


In 1937 the association, which was then engaged in marketing milk 
products in Panama, learned that the Nestle Co. was giving considera- 
tion to the construction of a condensery in that country. The associa- 
tion says that in order not to lose an existing market and because the 
demand was insufficient to warrant the operation of more than one 
local condensery in Panama, it entered into an agreement with the 
Nestle Co., pursuant to which a producing company was organized, 
known as the Compania Panamena de Alimentos Lacteos, S. A. The 
purpose of the company was to build and operate a milk condensery 
in Panama. 

Supplemental agreements were entered into between the two stock- 
holders relating to the stock and the fees or royalties accruing there- 
from, the turning over of the stockholders’ businesses to Panamena, 
and the supplying to Panamena of whatever milk products it needed 
toimport. It was agreed that Panamena would not sell milk products 
outside of Panama so long as the shareholders continued to own their 
respective stock interest in that company. It was likewise agreed 
that the Panamena should become the exclusive sales agent for the 
association’s products, and this company agreed not to export such 
products from Panama. It was also agreed that the association and 
the Panamena would endeavor to prevent infiltration into Panama 
of milk products labeled with the association’s brand and trade-mark. 


C. The Jamaican Company 


In 1938, the association and the Nestle Co. each had under considera- 
tion construction of a condensery in Jamaica. This is said to have 
been brought about by the prevailing high import duties on milk 
products then being exported to that country. Here again, it was 
thought that the operation of more than one local manufacturing 
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plant in Jamaica would not be profitable. Therefore the association 
and the Nestle Co., on March 22, 1939, organized the Jamaica Milk 
Products, Ltd. under the laws of Jamaica. : 

It was agreed by the association and the Nestle Co. that each would 
turn over its business in the sale of milk and milk products to the 
Jamaica company and that they would sell their milk products ex- 
clusively to the Jamaica company. It was also agreed that the parties 
were to lease their Jamaican registered trade-marks to the Jamaica 
company and endeavor to prevent infiltration into Jamaica of milk 
products bearing their trade-marks. Exclusive sales agreements 
similar to those existing between the two stockholders in the Cuban 
company were entered into with the Jamaica company. 

Since the organization of the Jamaica company, the association and 
the Nestle Co. have annually entered into 1-year so-called manufactur- 
ing agreements with the Jamaica company, providing for the sale 
to them of unlabeled milk products manufactured by the Jamaica 
company and for the resale by them to the Jamaica company of such 
products after they have been fully labeled. This arrangement was 
designed to accomplish the same result as would have been accom- 
plished had the association leased to the Jamaica company the trade- 
marks owned by the association in Jamaica. However, under the 
Jamaican trade-mark law, this was not permissible. The Jamaica 
company agreed also not to sell any of its milk products outside of 
Jamaica and undertook to use its best endeavors to prevent any of 
said goods distributed by it in Jamaica from infiltrating into other 
countries. The members of the association, the Carnation Co. and 
the Pet Milk Co., also entered into exclusive sales agreements with the 
Jamaica company. 


D. Conclusion 


The same considerations apply to the association’s minority stock 
ownership in the foreign producing companies in Cuba, Panama, and 
Jamaica as demand recognition in connection with its wholly owned 
subsidiaries in Europe, South Africa, and Peru. And the contracts 
and agreements which have grown out of the exercise of the associa- 
tion’s rights of ownership in each case are subject to the same tests. 
Therefore the Commission concludes it should recommend that Gen- 
eral Milk Co., Inc., divest itself of its stock interest in the Cuban, 
Panamanian, and Jamaican companies and rescind the contracts flow- 
ing therefrom, or in the alternative, take steps to withdraw as an 
export trade association qualifying under the provisions of the 
statute. 
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IV. COW’S HEAD LABEL AGREEMENT 


In 1936, the association and the Nestle Co. entered into an agreement 
which is commonly referred to as the Cow’s Head Label Agreement. 
For a period of 17 years prior to that date, the association had used 
trade-marks which bore or included a picture of a cow’s head as an 
integral part of the design used on labels placed on milk products sold 
in foreign markets. At the same time, a similar label was also devel- 
oped and widely used by the Nestle Co. which operated in competition 
with the association in various foreign countries. It is alleged that 
as a result of the similarity between the cow’s head design and the 
labels of the two competitors, confusion arose among their customers, 
especially in countries where illiteracy was more or less prevalent and 
the chief means of identifying any product was by its label. The 
asserted purpose of the agreement was to avoid this confusion and re- 
solve the conflict between the two competitors arising from their 
respective trade-mark claims. 

The association and the Nestle Co. therefore entered into an agree- 
ment with reference to the use of the Cow’s Head Label, which divided 
the markets of the world into three categories, namely, those reserved 
to the Nestle Co., those reserved to the association and “open markets.” 
The markets of the Nestle Co. and the association, respectively, were 
to be those in which the previously established use of the Cow’s Head 
Label of either party predominated over the others’ use in such mar- 
kets. The “open markets” were to be those not classified either as 
Nestle markets or association markets. Each party agreed to refrain 
from using its Cow’s Head Label in the others’ markets. It was fur- 
ther agreed that in case either party desired to establish this label in 
any “open market” that party would reach an agreement with the 
other party that such markets should thenceforth be considered as 
belonging to such party who should first indicate its desire to secure 
the market in question. 

The Cow’s Head Label had been established in some 84 markets and 
each party to the agreement had achieved priority in certain of these 
markets. The association agreed not to use the Cow’s Head Label in 
24, and the Nestle Co. in 60 markets theretofore established. Among 
the markets which were allocated to the Association were North Amer- 
ica, including the U. S. A., U. S. dependencies, Newfoundland and 
the Philippines, Canada, St. Pierre, and Miquelon. The Nestle Co. 
agreed not to use Cow’s Head Labels in North America. 

Two questions arise from this agreement: First, did the agreement 
in fact accomplish more than to resolve conflicts and confusion in con- 
nection with the trade-mark claims of the respective parties, and did it 
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in fact effect a restraint upon import trade into the United States or 
upon domestic trade within this country; and second, did the Asso- 
ciation exceed its authority by making an agreement which involved 
the use of its own or a competitor’s label in the United States and its 
dependencies ? 

As to the first question, the statistical evidence indicates that there 
was no significant dimunition of sales of milk products in the aggre- 
gate by the association in territories reserved to the Nestle Co. subse- 
quent to the execution of the agreement in 1936. On the contrary, the 
facts in the case prove that such sales by the association increased in 
the countries in which the association, prior to 1936, had sold under 
its Cow’s Head Label, and subsequently under another label after 
having discontinued the use of the former. Of the 24 countries in 
which the Nestle Co. was given the exclusive right to sell under the 
Cow’s Head Label, there appear to have been 13 territories wherein 
no sales were made by the association either before or after the 1936 
agreement. 

The association contends that the Cow’s Head Label Agreement re- 
lated not to the sale of milk products as such in foreign markets but 
sought merely to eliminate the existent confusion between labels so 
similar in design that trade-mark infringement litigation was result- 
ing from their use in the same markets; and that the only competition, 
if any, which was terminated was solely competition engendered 
through the use of similar labels which caused buyers to confuse the 
product of one with that of the other manufacturer. It also makes 
the point that its sales have increased in markets in which it agreed 
to refrain from using the Cow’s Head Label. 

Of course the Cow’s Head Agreement related not only to milk prod- 
ucts exported from the United States by the association but also to 
such products manufactured by the association through its wholly or 
partly owned foreign subsidiaries. This being true, the agreement was 
of worldwide scope and effect. However, insofar as it relates to non- 
American products and territory, it cannot be said that it runs afoul 
of the provisos of the Webb-Pomerene Act relating to restraints upon 
domestic trade or competing American exporters. 

The second question, as to whether or not the association exceeded 
its authority in entering into a trade-mark agreement involving the 
use of certain labels within the United States and its dependencies 
must be answered in the affirmative because the Association is pro- 
hibited by law from engaging in the domestic manufacture or distribu- 
tion of milk products within the United States and its dependencies, 
Therefore, the Commission concludes it should recommend that the 
Association amend the so-called Cow’s Head Label Agreement so as 
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to delete therefrom all reference to the use of trade-marks or labels 
within the United States or its dependencies. 


V. ASSOCIATION AS AN EXCLUSIVE EXPORT AGENT 


The agreement among the members of the association provided in 
effect that the export business of each member should be conducted by 
the association. The association was to be the exclusive selling agent 
of all evaporated and condensed milk marketed by the members in 
countries outside of the United States, its territories and dependencies. 
Nevertheless, the record indicates that this arrangement was not ob- 
served ; that it relates only to direct marketing of milk products in for- 
eign countries; and that the members of the association have in fact 
made exports from the United States to foreign countries. The record 
is barren of any evidence of any restraint upon competing American 
exporters arising from this agreement. It is to be concluded that no 
recommendation is called for in respect thereto. 


VI. SALES POLICY 


The association pursued in the main a policy of distributing its 
products in foreign countries through exclusive distributors or agents. 
In sales made to domestic exporters, for foreign shipment, the general 
policy was to remit to its foreign sales agent in the country to which 
shipment was made an amount equal to the commission which would 
have been earned had the sale been made direct by the foreign agent. 
In practice, the use of exclusive agents in foreign countries to market 
American products is often unavoidable if efficient sales outlets are 
to be obtained. The practice of the association in respect of this 
policy does not appear to have effected any unlawful restraint upon 
domestic competitors and hence imposes no necessity for a recom- 
mendation. 

VII. DOMESTIC SUBSIDIARIES 


The association has two wholly owned domestic subsidiaries whose 
functions are solely to hold the stock of foreign corporations owned by 
the association. As to the ownership of such subsidiary domestic cor- 
porations, which perform no important function other than holding 
the stock of foreign corporations for and on behalf of the association, 
it is to be said that such stock holdings fall within the same category 
as those of its wholly owned foreign subsidiaries and call for the same 
recommendation. 


VIL. NONFILING OF INFORMATION 


Pursuant to its invariable rule, the Commission has requested the 
association annually to file information with respect to the methods 
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and plan of operation followed by the association in the conduct of its: 
business, together with its relationships, contractual and otherwise, 
with other associations, corporations, partnerships, and individuals. 
The association failed to file its contracts and other information with 
reference to its ownership of foreign manufacturing companies in the 
belief, so it is said, that such data related to activities outside the scope 
of the act, and did not relate to exporting from the United States. 
Copies of these contracts were, however, furnished to an investigator 
of the Commission in 1944. The conclusion is reached that informa- 
tion concerning such contracts and activities is relevant to the plan 
under which the association’s business is done and to its relation with 
other associations, corporations, and individuals; and that a recom- 
mendation should be made to the Association that, so long as it con- 
tinues to be an export trade association qualifying under the provisions 
of the statute, it shall seasonably file all information hereafter required 
either by law, or by the Commission acting pursuant to the law. 


RECOMMENDATIONS FOR THE READJUSTMENT OF THE BUSINESS OF 
GENERAL Minx Co., Inc. 


To: General Milk Co., Inc., an export trade association, incorporated 
under the laws of the State of Delaware, with principal office and 
place of business at 19 Rector Street, New York, N. Y., and to its 
officers, directors, and stockholders: 

The Federal Trade Commission, having reason to believe that Gen- 
eral Milk Co., Inc. (hereinafter referred to as the “association”’), an 
association engaged in export trade (as “association” and “export 
trade” are defined in the act of Congress known as the Export Trade 
Act, approved April 10, 1918), and certain of its agreements made and 
acts done were in restraint of trade within the United States or of the 
export trade of domestic competitors of said association, or substan- 
tially lessened competition within the United States and otherwise 
restrained trade therein, summoned said association, its officers, di- 
rectors, and stockholders to appear before it on the 8th day of June 
1945, as provided by section 5 of said Export Trade Act. Said asso- 
ciation having duly appeared before the Commission pursuant to said 
summons, and a formal investigation into the alleged violations of 
law having been made, in the course of which testimony and evidence 
were taken and incorporated into the record, and the Commission 
having examined the record and made a report thereon and concluded 
therefrom that certain agreements made and acts done by such asso- 
ciation have been and are in violation of the law, 

Now, therefore, pursuant to the provisions of said Export Trade 
Act and by virtue of the authority conferred upon it by said act, the 


GENERAL MILK CO., INC., ET AL. 1419 
1355 Recommendations for the Readjustment of the Business 


Federal Trade Commission hereby makes to said association and its 
officers, directors, and stockholders, the following recommendations 
for the readjustment of said association’s business : 

1. That the association either divest itself of its wholly owned for- 
eign subsidiaries engaged in the manufacture and sale of milk prod- 
ucts, and rescind all existing agreements with its foreign subsidiaries 
under which it furnishes consultative advice and renders other as- 
sistance in connection with the manufacture and sale of milk products 
in foreign countries, or in the alternative, withdraw as an export trade 
association qualifying under the provisions of the statute. The for- 
eigh companies, to which this paragraph applies, as shown by the 
record herein, include, but are not limited to, the following: 

(a) Societe Ampco, a company organized under the laws of France, 
on October 10, 1923, which name was changed to Lait Gloria, S. A., 
on June 29, 1929; 

(6) General Milk Products, Ltd., a company organized under the 
laws of England, on November ie 1924; 

(c) Glucksklee MilcH posellccbaté, m. b. H., a company heeiiieed 
under the laws of eee on Species 19, 19255 

(d) Handelmaatschappij Amilko, Reinet Terncetitan a com- 
pany organized under the laws of Holland, on April 27, 1927, which 
name was changed in 1932 to Amilko, N. V.; 

(e) Union Milk Products, Ltd., a company organized under the 
laws of the Union of South Africa, on March 8, 1940; 

(7) Leche Gloria, S. A., a company organized under the laws of 
the Republic of Peru, on February 5, 1941. ; 

2. That the association either divest itself of its wholly owned do- 
mestic subsidiaries whose functions are solely to hold the stock of 
foreign companies, or in the alternative, withdraw as an export trade 
association qualifying under the provisions of the statute. The do- 
mestic companies to which this paragraph applies, as shown by the 
vecord herein, include, but are not limited to, the following: 

(a) International Finance Co., a corporation organized under the 
laws of the State of Delaware, on cr 3, 1926; 

(6) International Industries, Inc., a cor we organized under 
the laws of the State of Delaware, on ianreniee 12, 1942. 

3. That the association either divest itself of ihe minority stock 
ownership in foreign companies engaged in the manufacture and sale 
of milk products in Cuba, Panama, and Jamaica, and rescind all ex- 
isting agreements with such foreign companies, producers, and others 
relating to its ownership of such minority stock, or to the establish- 
ment and operation of such foreign companies in connection with the 
manufacture and sale of milk products, or in the alternative, with- 
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draw as an export trade association qualifying under the provisions 
of the statute. The foreign companies to which this paragraph ap- 
plies, as shown by the record herein, include, but are not limited 
to, the following: 

(a) Compania Nacional de Alimentos, a company organized under 
the laws of the Republic of Cuba, on December 17, 1931; 

(b) Compania Panamena de Alimentos Lacteos, S. A., a company 
organized under the laws of the Republic of Panama, on December 
22, 1937; ; 

(c) Jamaica Milk Products, Ltd., a company organized under the 
laws of Jamaica, March 22, 1939. 

4. That the association in the future either refrain from acquiring 
stock or any other beneficial interest in commercial enterprises en- 
gaged in the manufacture or sale of milk products in foreign coun- 
tries or in trade in milk products of foreign manufacture within any 
foreign country, or withdraw as an export trade association qualifying 
under the provisions of the statute. 

5. That the association amend the so-called Cow’s Head Label 
Agreement so as to delete therefrom the reference to the use of trade- 
marks or labels within the United States or its dependencies. This 
paragraph applies to the agreement entered into on October 6, 1936, 
between the association and Nestle & Anglo-Swiss Condensed Milk 
Co., a company organized under the laws of Switzerland and a com- 
petitior of the association in many foreign countries. 

6. That the association, so long as it continues to be an export trade 
association qualifying under the provisions of the statute shall season- 
ably file with the Commission all information required by the Export 
Trade Act to be filed annually, and furnish all documentary evidence 
requested or required by the Commission, pursuant to said act, whether 
called for by report forms, by questionnaires or communications, by 
personal visitation or otherwise. 

It is ordered by the Commission that the association file with the 
Commission within ninety (90) days hereof a report stating whether 
it has elected to comply with the above recommendations and, if so,. 
the manner in which it has so complied. 

Commissioner Mason not participating. 

Notre.—According to a Commission release dated March 8, 1948, respondent 
association complied with the Commission’s recommendations through following 
the suggested alternative of withdrawing from the export business, and was 
succeeded by a new export trade association, namely, General Milk Sales, with 
offices at 19 Rector Street, New York, which filed papers with the Commission 


under the Webb-Pomerene Export Trade Act for the exportation of food products, 


and which has as members the Carnation Co., of Milwaukee, and the Pet Milk 
Co., of St. Louis. 


MEMORANDUM 


On July 24, 1947, the Commission dismissed its investigation in 
Electrical Apparatus Export Association et al., Docket 202-4, in which 
it had issued its formal “notice of summons to appear at an investiga- 
tion” on October 28, 1944, directed to the association, its 3 managers 
and 38 member companies. 

Said proceeding, which was instituted to determine whether the 
association, with offices at 70 Pine Street, New York, and its members, 
had entered into agreements and engaged in restraint of trade prac- 
tices in violation of law, was suspended upon the filing of a complaint 
by the Attorney General, charging the association and some of its 
members with certain violations of the antitrust laws which had also 
been included in the Commission’s bill of particulars. 

The consent decree, entered on March 12, 1947, enjoined the defend- 
ants, namely, the Association, International General Electric Co., Inc., 
General Electric Co., Westinghouse Electric Corp., and Westinghouse 
Electric International Co., from engaging in the practices alleged in 
the amended complaint, which charged defendants with restraining 
trade on all types of electrical equipment and apparatus for the gen- 
eration, transmission, and use of electricity, and with having entered 
into cartel agreements providing for allocating orders, fixing prices, 
and eliminating competition between the parties in certain markets of 
the world. 

Thereafter, and following the dissolution of the association as of 
June 10, 1947, the Commission dismissed the proceeding, its order of 
dismissal providing “that nothing herein shall be construed to be an 
adjudication or determination by the Commission of any of the ques- 
tions of fact, or law which might have been involved herein had this 
matter proceeded to a final conclusion in accordance with the usual 
procedure and with the statute.” 

Subsequently a new association, namely, the Electrical Manufac- 
turers Export Association, as described in a Commission release dated 
July 24, 1947, the members of which included, among others, Inter- 
national General Electric Co., Inc., and Westinghouse Electric Inter- 
national Co., members of the dissolved association, filed papers under 
the Export Trade Act for the exporting of electrical apparatus. 

The consent decree referred to, or final judgment, entered on March 
12, 1947, follows: 

United States v. Electrical Apparatus Fuport Association et al. 
Civil action No. 33275. District Court for the Southern District of 
New York. 
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The complainant, United States of America, having filed its amended 
complaint herein on March 11, 1947; the defendants having appeared 
and filed their answers to such amended complaint denying the sub- 
stantive allegations thereof; all parties hereto by their attorneys herein 
having severally consented to the entry of this final decree herein with- 
out trial or adjudication of any issue of fact or law herein and without 
an admission by any party in respect of any such issue ; 

Now, therefore, before any testimony has been taken herein and 
without trial or adjudication of any issue of fact or law herein, and 
upon consent of all parties hereto, it is hereby 

Ordered, adjudged, and decreed as follows that: 


if 


This court has jurisdiction of the subject matter herein and of all 
of the parties hereto; and the amended complaint states a cause of 
action against each of the defendants under section 1 of the act of 
Congress of July 2, 1890, entitled “An act to Protect Trade and Com- 
merce Against Unlawful Restraints and Monopolies,” commonly 
known as the Sherman Antitrust Act. 


II 


When used in this decree: 

1. The term “electrical equipment” means electrical apparatus and 
equipment other than lamps and radios. 

2. The term “Webo Act” means the act of Congress of April 10, 
1918, c. 50, 40 Stat. 516, commonly known as the Webb-Pomerene Ex- 
port Trade Act. 

3. The term “EAEA” means defendant Electrical Apparatus Ex- 
port Association. 


Til 


Defendants, their directors, officers, agents, employees, successors 
and assigns, be and they hereby are individually enjoined and re- 
strained from: 

1, Performing, reviving, or otherwise carrying out, after the date of 
entry of this decree, any of the terms or provisions of the so-called 
Notification Agreements and Compensation Agreements with foreign 
companies referred to in paragraphs 15 to 19 and 28 and 29 of the 
amended complaint herein;* provided, however, that the defendants 


+ According to the allegations of the complaint, as referred to in said paragraphs, the 
first agreement, known as the “International Notification and Compensation Agreement,” 
was between International General Blectric and Westinghouse International and seven 
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may give appropriate notice to all other parties of their withdrawal 
from said agreements. ; 

2. Entering through or by means of any association organized or 
purporting to be organized under the Webb Act into any contract, 
agreement or understanding with any foreign company or companies 
in competition with defendants in the manufacture and sale of elec- 
trical equipment or with any group, association, subsidiary, or repre- 
sentative of such foreign companies to— 

(a) Give notification of inquiries for bids, 

(6) Fix prices, 

(¢c) Allocate individual orders, 

(d) Divide sales territories, 

(e) Pay sums as compensation to bidders, or, 

(7) In any manner unlawfully restrain trade, on export or import 
sales of electrical equipment to or from the United States; provided, 
however, that the defendants, or any of them, shall be entitled to apply 
to the court to reopen this decree and, upon such application, to obtain 
modification or vacation of any injunction herein against transactions 
or conduct of a nature which the Supreme Court of the United States 
or the Congress of the United States shall hereafter determine to be 
lawful. 


IV 


Within 3 months from the date of entry of this decree EAKA shall 
be dissolved, shall cancel its articles of association filed with the 
Federal Trade Commission, and shall notify in writing each member 
of EAEA and each member of each section of EAEA that said asso- 
ciation has been dissolved; provided, however, that— 

(1) Nothing in this decree shall be construed as preventing any 
company or companies organized and existing under the laws of any 


foreign companies engaged in the manufacture and sale of electrical equipment, of which 
two were German. four were English, and one was Swiss. Said agreement, which applied 
to specified types or classes of electrical equipment, was to operate in all countries of the 
world except the United States and its territories, Canada, Newfoundland, the countries 
of Hurope, Russia, Turkey, Spanish and French colonies, and Japan. 

It provided, among other things, that the parties thereto were to exchange information 
through a central agency known as the Secretary, on inquires or requests to bid on prospec- 
tive orders for the products involved, for use in the territory included, and that, unless 
otherwise agreed, the successful bidder on each order pay a sum called “compensation” to 
be divided among the parties to the agreement who bid on the particular order; that each 
party to the agreement ‘exercise whatever influence he reasonably can on non-members 
* * * with a view to inducing them not to sell electrical equipment in * * #* 
[INCA] territory”; and that the terms of the agreement be kept secret by each party 
thereto. 

Later said agreement was superseded, as alleged, by a “series of separate notification 
agreements and compensation agreements among the same parties,’ which ‘applied to 
substantially the same specific types or classes of electrical equipment as the INCA agree- 
ment,” a separate agreement being executed for each of such types or classes, and which 
contained substantially the provisions of the first agreement. 
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state of the United States, including the corporate defendants herein, 
from exercising any right granted by the laws of the United States 
to organize and participate as a member in an association for the pur- 
pose of engaging in export trade. 

(2) Nothing in this decree shall be construed as determining, ad- 
judicating or affecting the legality or illegality of an association 
organized under the Webb Act the members of which carry on 
export trade in their individual names subject to prices, allocations, 
terms and/or conditions of sale determined by the association as to 
subject matter within the legal scope of the association. 


Vv 


For the purpose of securing compliance with this decree, and for no 
other purpose, duly authorized representatives of the Department of 
Justice shall, on written request of the Attorney General or an Assist- 
ant Attorney General and on reasonable notice to any of the defend- 
ants made to the principal office of such defendant, be permitted 
subject to any legally recognized privilege, (1) access, during the 
office hours of such defendant, to all books, ledgers, accounts, corre- 
spondence, memoranda, and other records and documents in the 
possession or under the control of such defendant, relating to any 
matters contained in this decree, and (2) subject to the reasonable 
convenience of such defendant and without restraint or interference 
from them, to interview officers or employees of such defendant, who 
may have counsel present, regarding any such matters, provided, 
however, that. information obtained by the means permitted in this 
paragraph shall not be divulged by any representative of the Depart- 
ment of Justice to any person other than a duly authorized representa- 
tive of the Department of Justice except in the course of legal pro- 
ceedings for the purpose of securing compliance with this decree in 
which the United States is a party or as otherwise required by law. 


VI 


Jurisdiction of this cause is retained for the purpose of enabling 
any of the parties to this decree to apply to the court at any time for 
such further orders and directions as may be necessary or appropriate 
for the construction or carrying out of this decree, for the modifica- 
tion or termination of any of the provisions thereof, for the enforce- 


ment of compliance therewith and for the punishment of violations 
thereof. 
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None of the prohibitions contained in this decree shall in any way 
apply to or have any effect with respect to the issues raised in or the 
subject matter of the cases presently pending in the United States 
District Court for the District of New Jersey, entitled United States 
of America v. General Electric Company, et al., Civil Action No. 45- 
75-, and United States of America v. Westinghouse Electric & Manu- 
facturing Co., et al., Civil Action No. C-5152, and this decree shall be 
without prejudice to such cases.? 


? Complaint in the General Electric matter, which is pending at this writing, was filed 
on January 18, 1945, under sec. 1 of the Sherman Act and secs. 73 and 74 of the Wilson 
Tariff Act, and charged defendant corporation and a subsidiary with restraining interstate 
and foreign commerce in all types of electrical equipment except electric lamps and radio 
equipment. 

As alleged, defendants and certain foreign companies conspired to divide the world 
into exclusive marketing areas, with the United States allocated exclusively to defendants, 
and agreed to grant each other exclusive rights under all ther present and future patents 
relating to electrical equipment. 

Relief asked includes an injunction against continuation of the practices alleged, an 
order requiring compulsory licensing of the patents involved, and divestiture by defendants 
of their interest in the companies named co-conspirators. 

Complaint in the Westinghouse matter, which is also pending at this writing, was filed on 
April 12, 1945, under sec. 1 of the Sherman Act, and sec. 73 of the Wilson Tariff Act, and 
charges defendant corporation and a subsidiary with conspiring with two German com- 
panies to restrain interstate and foreign commerce in electrical equipment, alleging that 
the parties divided trade territories and agreed to exchange exclusively with each other 
both know-how and rights under their present and future patents. 
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ADMINISTRATIVE INTERPRETATIONS 


During the period covered by this volume, namely, from July 1, 
1947, to June 30, 1948, inclusive, the Commission, in two public releases 
issued on September 2, 1947, and January 30, 1948, defined its position 
with respect to the following advertising practices: ; 


NONDISCLOSURE IN CASE OF LAXATIVES, AND PREPARATIONS CONTAINING 
AMMONITATED MERCURY, IODIDES, OR ACETOPHENE RIDIN 


The Federal Trade Commission on December 11, 1946, announced 
that “in the case of advertisements of food, drugs, cosmetics, or devices 
which are false because of failure to reveal facts material in the light 
of the advertising representations made or material with respect to 
the consequences which may result from the use of the commodity, it 
is the policy of the Commission to proceed only when the resulting 
dangers may be serious or the public health may be impaired, and in 
such cases to require that appropriate disclosure of the facts be made 
in the advertising.” 

In line with this policy the Commission has considered the remedy 
to be applied generally with respect to certain classes of drugs and 
cosmetics, under section 12 of the Federal Trade Commission Act, and 
has determined that it will not require the disclosure in advertising 
that under certain conditions injury may result through the use of 
laxatives, preparations containing not in excess of 5 percent of am- 
moniated mercury, preparations containing iodides, or preparations 
containing acetophenetidin, unless scientific information becomes 
more specific as to substantial injury. 


USE OF WORD “FREE” AND WORDS OF SIMILAR IMPORT IN ADVERTISING 
MERCHANDISE 


The Federal Trade Commission has formulated and adopted an 
administrative interpretation with reference to the use of the word 
“free” and words of similar import in advertising to designate or 
describe merchandise sold or distributed in interstate commerce. This 
interpretation, which will be published in the Federal Register, 


follows: 


The use of the word “free,” or words of similar import, in advertising to desig- 
nate or describe merchandise sold or distributed in interstate commerce, that is 
not in truth and in fact a gift or gratuity or is not given to the recipient thereof 
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without requiring the purchase of other merchandise or requiring the performance 
of some service inuring directly or indirectly to the benefit of the advertiser, 
seller or distributor, is considered by the Commission to be a violation of the 
Federal Trade Commission Act. 

For a number of years prior to the adoption of this administrative 
interpretation, the Commission had given this matter consideration 
in connection with a number of its proceedings. As a result of the 
Commission’s actions in these proceedings, which involved many varied 
circumstances and factual situations, numerous inquiries were received 
by the Commission from Better Business Bureaus and representatives 
of affected industries requesting for their guidance and administrative 
interpretation in this regard. After giving the matter the fullest 
consideration; analysis and study, and because of the widespread 
interest therein, the Commission decided that, in addition to publica- 
tion in the Register of the interpretation itself, a public release regard- 
ing the matter was desirable and necessary in order to advise all 
interested parties and to protect the public interest. 

Commissioners Freer and Mason voted in the negative on the ques- 
tion of the adoption of the administrative interpretation. 


1See 13 F. R. 414. 


DECISIONS OF THE COURTS 


IN CASHS INSTITUTED AGAINST OR BY THE COMMISSION 


SCOTCH WOOLEN MILLS v. FEDERAL TRADE COMMISSION 
No. 8855—F. T. C. Docket 940 
(Circuit Court of Appeals, Seventh Circuit. Aug. 15, 1947) 


Ordered in connection with petition to review cease and desist order of Com- 
mission in Docket 940, 40 F.T.C. 484 at 491—requiring respondent to 
cease and desist from using the word ‘Mills’ in its corporate or trade 
name and from representing in any manner that it manufactured the cloth 
used in the articles of clothing it sold, etc.; and from misleading use of 
the word “Scotch” in its trade name or otherwise—on motion of counsel 
for petitioner and pursuant to stipulation of counsel, that petition to 
review be dismissed and that aforesaid cease and desist order entered on 
May 1, 1945, be modified, in accordance with said stipulation. 

Mr. Isaac 8. Rothschild, of Chicago, for petitioners. 
Mr. James W. Cassedy, Asst. Chief Counsel, and M7. John W. Car- 
ter, Jr., both of Washington, D. C., for Federal Trade Commission, 


respondent. 
Orper Dismissinc Prtirion For Review, Etc. 


Before J. Eart Magsor, Circuit Judge. 

On motion of counsel for the petitioner and pursuant to stipulation 
of counsel, it is ordered and adjudged by this Court that the Petition 
for Review in the above entitled cause be, and the same is hereby, 
dismissed, and that the Cease and Desist Order entered in this cause on 
May 1, 1945 by the Federal Trade Commission be modified in accord- 
ance with the stipulation filed herein and signed by counsel for both 


of the parties. 


CALLAGHAN & CO. ET AL. v. FEDERAL TRADE 
. COMMISSION ? 


Nos. 38, 39, 40—F. T. C. Dock. 4526 
(Circuit Court of Appeals, Second Circuit. Aug. 19, 1947) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS or CoMMISSION—CouRT LIMI- 
- TATIONS—HVIDENCE—WHETHER SUPPORTING SUBSTANTIAL 


Power of court in reviewing order of Federal Trade Commission in re- 
spect to sufficiency of findings on which order is based is limited to deter- 
mination of whether there is substantial evidence to support findings. 


1 See 40 F. T. C. 484. 
2 Reported in 163 F. (2d) 359. For case before Commission, see 88 F. T. C. 319 and 


89 F. T. C. 101. 
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APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION 
TATIONS—HVIDENCE—WEIGHT AND INFERENCES 


Court LiIMI- 


Bxistence in record of substantial evidence to support findings of Federal 
Trade Commission must appear to satisfaction of court if order of Commis- 
sion is to be given effect, but the weight to be given established facts and 
reasonable inferences to be drawn therefrom are within sole province of 
Commission. 


Meruops, Acts AND PrAcricES—CoNcEeRT or ACTION—PRICE FIXING-—WHETHER 
HisTABLISHED 


Findings of Federal Trade Commission that sellers and distributors of law 
books and related legal publications engaged in certain acts and practices 
which constituted unfair acts and practices and unfair methods of competi- 
tion in interstate commerce held supported by substantial evidence. 


EyIDENCE—STIPULATIONS OF FACTS—WHERE SIGNED BY CERTAIN RESPONDENTS 
ONLY—WHETHER CoMPETENT AGAINST CONTESTING NON-SIGNERS 


Stipulation of facts signed by certain respondents in proceedings by Fed- 
eral Trade Commission was not competent evidence against respondents who 
did not sign stipulation and who contested proceedings. 


CEASE AND DESIST ORDERS—ADEQUACY—WHETHER REQUISITE CLARITY AND PRE- 
CISION—CONCERT OF ACTION—PRICE FIXING 


Cease and desist order by Federal Trade Commission prohibiting sellers 
and distributors of law books and related legal publications from engaging 
in certain acts and practices held not vague and uncertain as against con- 
tention that what was required of sellers and distributors was not stated 
with adequate clarity and precision. 


(The syllabus, with substituted captions, is taken from 163 F. (2d) 359) 


On petitions for review of order of Commission, order modified as 
to The Frank Shepard Co. and, as modified, affirmed, and petitions 
otherwise dismissed. 


Isham, Lincoln & Beale, Mr. Cyrus H. Adams and Mr. Justin A. 
Stanley, all of Chicago, Ill., and Mr. William M. We 2nd, of New 
York City, for petitioner Galician & Co. 

Sullivan & Cromwell (Mr. Arthur H. Dean and Mr. Howard T. 
Milman, of counsel), all of New York City, for petitioner Frank 
Shepard Co. 

Lundgren, Bartels & Lincoln, of New York City, for petitioners 
West Publishing Co., and others. 

Mr. W. T. Kelley, General Counsel, Mr. Walter B. Wooden, Asso- 
ciate General Counsel, Mr. K. £. Steinhauer, Special Attorney, all of 
Washington, D. C., for Federal Trade Commission. 

Before Aucusrus N. Hann, Cuase and Franx, Cirewit Judges. 


[360] The petitioners have presented for review, and are seeking to 
have set aside, an order duly entered against them by the Federal 
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Trade Commission, They are Callaghan & Company who filed a sep- 
arate petition; The Frank Shepard Company who also filed a separate 
petition; and West Publishing Company, The American Law Book 
Company, Edward Thompson Company, Vernon Law Book Company, 
Washington Law Book Company, Burdette Company and James R. 
Spillane who filed a joint petition. The petitions, which were con- 
solidated for hearing and heard upon a consolidated record of the 
proceedings below, question the sufficiency of the proof to support the 
order; the competency of some of the evidence; and the language of 
the order on the ground that what is required of them is not stated 
with adequate clarity and precision. 

The Commission, having twice modified its original order, entered 
on August 23, 1944, the following as its final order: 

It is ordered, That the respondents American Association of Law 
Book Publishers, ari unincorporated association; The American Law 
Book Company, a corporation; The W. H. Anderson Company, a cor- 
poration; Baker, Voorhis and Company, a corporation; Bancroft- 
Whitney Company, a corporation; Matthew Bender and Company, 
Inc., a corporation; Bender-Moss Company, a corporation; Clark 
Boardman Company, Ltd., a corporation; Bobbs-Merrill Company, a 
corporation; John Byrne and Company, a corporation; Dennis and 
Company, Inc., a corporation; The Harrison Company, a corporation; 
The Lawyers Co-Operative Publishing Company, a corporation; Lit- 
tle, Brown and Company, a corporation; The Michie Company, a cor- 
poration ; National Law Books Company, a corporation; Public Utili- 
ties Reports, Inc., a corporation; The Frank Shepard Company, a cor- 
poration; Burdette Smith Company, a corporation; Soney and Sage 
Company, a corporation; Thomas Law Book Company, a corporation ; 
Edward Thompson Company, a corporation; Vernon Law Book Com- 
pany, a corporation; Washington Law Book Company, a corporation ; 
West Publishing Company, a corporation ; Williamson Law Book Com- 
pany, a corporation; Callaghan & Company, a corporation; and Fal- 
lon Law Book Company, a corporation, and their respective officers, 
agents, representatives, and employees, in connection with the offer- 
ing for sale, sale, and distribution of law books and related legal pub- 
lications in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from entering into, 
continuing, cooperating in, or carrying out, or directing, instigating, 
or cooperating in, any planned common course of action, mutual agree- 
ment, understanding, combination, or conspiracy between and among 
any two or more of said respondents or between any one or more of 
said respondents and others not parties hereto to do or perform any of 
the following acts or practices: 

1. Establishing, fixing, or maintaining discounts, terms, or con- 
ditions of sale for law books and related legal publications or adhering 
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to or promising to adhere to the discounts, terms, or conditions of sale 
so fixed. 

9. Maintaining or adhering to the selling price, terms and con- 
ditions of sale of law books and related publications fixed and es- 
tablished by the respondent who publishes such books. 

3. Holding or participating in any meeting, discussion, or exchange 
of information among themselves or under the auspices of the respon- 
dent American Association of Law Book Publishers or any other 
medium or agency concerning proposed or future discounts, terms, or 
conditions of sale or concerning bids and price quotations in advance 
of the submission of such bids or price quotations to purchasing officals 
of the Federal Government or to awarding authorities of other gov- 
ernmental units or subdivisions or to any buyer of law books and 
related legal publications. 

4. Arriving at the amount of any bid or the discount, terms, or 
conditions of sale to be submitted to purchasing officials of the Federal 
Government, to awarding authorities of other governmental units 
or subdivisions, or to any buyer of law books and related legal publica- 
tions through agreement, understanding, or collusion with other 
bidders. 

[361] 5. Establishing, fixing, or maintaining the rates of allowances 
to be made, used, and applied on books and other publications received 
in trade, or fixing and maintaining the prices, terms, or conditions 
of sale governing the resale of such law books and related legal 
publications taken in trade. 

6. Jointly or cooperatively inducing or promoting adherence to, 
or attempting to induce or promote adherence to, agreements and 
understandings relative to the sale and distribution of law books and 
related legal publications by interchange of correspondence, by per- 
sonal contact with one another individually or in groups, or by policing 
the bids or sales transactions of respondent members through the 
respondent Association or otherwise. 

7. Employing or utilizing any of the actual practices specifically 
prohibited herein as a means or instrumentality of otherwise restrict- 
ing, restraining, or eliminating competition in the sale and distribu- 
tion of law books and related legal publications. 

8. Employing or utilizing American Association of Law Book Pub- 
lishers or any other medium or central agency as an instrument, 
vehicle, or aid in performing or doing any of the acts and practices 
prohibited by this order. 

It appearing to the Commission that the record herein does not 
directly and specifically raise any issue of the legality of joint publica- 
tion ventures and that it is not necessary to determine any such issue 
in the present proceeding, it 2s therefore further ordered that the order 
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to cease and desist herein shall not be construed as prohibiting joint 
publishers of any specific law book, set of law books or related legal 
publication, from engaging in the cooperative activities otherwise — 
prohibited by this order, provided that such activities are pursued 
in good faith and solely with respect to publishing and selling such 
jointly published law book, set of law books, or related legal publicas 
tions in the usual and ordinary course of business and are not used for 
the purpose of evading the terms of the order. By this action the 
Commission does not now pass upon the legality or illegality of joint 
publication ventures as such, and this action is without prejudice to 
the Commission’s right to institute a new proceeding at any time with 
respect to the legality of such ventures. 

It is further ordered, That nothing herein contained shall be con- 
strued as prohibiting a parent corporation from directing the prices 
or terms at which any of its subsidiary corporations shall sell any law 
book or related legal publication published by the parent corporation 
or by any of its subsidiaries when such prices or terms have been 
arrived at by the parent corporation acting separately and independ- 
ently of any competitor of the parent corporation or of any of its 
subsidiary corporations. 

It is further ordered, That nothing in this order is to be construed as 
prohibiting any of said corporate respondents from entering into such 
contracts or agreements relating to the maintenance of resale prices 
as are not prohibited by the provisions of an Act entitled, “An Act to 
protect trade and commerce against unlawful restraints and monop- 
olies,” approved July 2, 1890 (the Sherman Act), as amended. 

It is further ordered, That the complaint herein be and it hereby is, 
dismissed as to George T. Bisel, an individual trading as George T. 
Bisel Company. 

This order was entered after the commission had found facts and 
concluded as follows: 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 30, 1941, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
named in the caption hereof, charging them with the use of unfair 
acts and practices and unfair methods of competition in commerce in 
violation of the provisions of said Act. After the issuance of said 
complaint and the filing of respondents’ answers thereto, a stipulation 
as to the facts and a supplemental stipulation as to the facts were 
entered into between W. T. Kelley, Chief Counsel for the Federal 
Trade Commission, and the following corporate respondents: the 
W. H. Anderson Company; Baker, Voorhis and Company; Bancroft- 
Whitney Company; Matthew Bender and Company, Inc.; Bender- 
Moss Company; Clark [362] Boardman Company, Ltd.; Bobbs-Mer- 
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rill Company ; John Byrne and Company ; Dennis and Company, Inc.; | 
The Harrison Company ; The Lawyers Co-Operative Publishing Com- } 
pany; Little, Brown and Company; The Michie Company; National 
Law Book Company; Public Utilities Reports, Inc.; Soney and Sage 
Company; Thomas Law Book Company; Williamson Law Book 
Company; and Fallon Law Book Company, whereby it was stipulated 
and agreed that, subject to the approval of the Commission, the state- 
ment of facts contained in said stipulation and supplemental stipula- 
tion may be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint and in 
opposition thereto, and that the Commission may proceed upon said 
statement of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon, and enter its order disposing of the 
proceeding without the presentation of further testimony, argument, 
filing of briefs, or other intervening procedure. 

Thereafter, hearings were held in this matter, at which time testi- 
mony and other evidence were introduced in support of and in opposi- 
tion to the allegations of the complaint as to the respondents American 
Association of Law Book Publishers, an unincorporated association, 
and its officers James R. Spillane, president, Clifford W. Mueller, vice 
president, Richard Reiner, treasurer, and R. Walter White, secretary ; 
and The American Law Book Company; George T. Bisel, an individ- 
ual trading as George T. Bisel Company; The Frank Shepard Com- 
pany; Burdette Smith Company; Edward Thompson Company; 
Vernon Law Book Company; Washington Law Book Company; West 
Publishing Company; and Callaghan & Company, before a trial exam- 
iner of the Commission theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the office 
of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint, answers thereto, stipulation 
and supplemental stipulation as to the facts executed by certain of the 
respondents (such stipulations having been approved, accepted, and 
filed), testimony and other evidence, report of the trial examiner upon 
the evidence and exceptions filed thereto, briefs in support of the 
complaint and in opposition thereto, and oral argument of counsel; 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom : 


FINDINGS AS TO THE Facts 


Paragraph One: Respondent American Association of Law Book 
Publishers (hereinafter referred to as “respondent Association”) is 
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an unincorporated, voluntary, nonprofit trade association organized 
te promote the mutual interests of its members. The membership of 
this Association was composed of individuals, partnerships, and cor- 
porations engaged in the publication of law books and related legal 
publications. Respondent Association was dissolved by motion 
adopted by its members on September 5, 1940. During the time of its 
existence the headquarters of the respondent Association were in the 
offices of its secretary R. Walter White, who was associated with 
respondent The Lawyers Co-Operative Publishing Company, 
Rochester, New York. 

With the exception of the period from September 1924 to September 
1927, respondent R. Walter White was at all times secretary of respond- 
ent Association until the date of its dissolution. The individual re- 
spondents James R. Spillane, Clifford W. Mueller, and Richard Reiner 
were president, vice president, and treasurer, respectively, of respond- 
ent Association from September 1939 until dissolution of said Associa- 
tion on September 5, 1940. 

Paragraph Two: Respondent The American Law Book Company 
is a New Jersey corporation, having its office and principal place of 
business at 272 Flatbush Avenue Extension, Brooklyn, New York. 

Respondent The W. H. Anderson Company is an Ohio corporation, 
having its office and principal place of business at 524 Main Street, 
Cincinnati, Ohio. 

Respondent Baker, Voorhis and Company is a New York corpora- 
tion, having its office and principal place of business at 119 Fulton 
Street, New York City. 

[363] Respondent Brancroft-Whitney Company is a California cor- 
poration, having its office and principal place of business at 200-214 
McAllister Street, San Francisco, California. 

Respondent Matthew Bender and Company, Inc., is a New York 
corporation, having its office and principal place of business at 109 
State Street, Albany, New York. 

Respondent Bender-Moss Company is a California corporation, hav- 
ing its office and principal place of business at 91 McAllister Street, 
San Francisco, California. 

Respondent George T. Bisel was an individual trading as George 
T. Bisel Company, with his office and principal place of business at 
724 Sansom Street, Philadelphia, Pennsylvania. Said respondent 
George T. Bisel died on March 28, 1941, and answer on behalf of his 
astate was filed in this proceeding by the Pennsylvania Company for 
[Insurance on Lives and Granting Annuities and Raymond M. Remick, 
sxecutors and trustees under the will of George T. Bisel, deceased. 

Respondent Clark Boardman Company, Litd., is a New York cor- 
poration having its office and principal place of business at 11 Park 
Place, New York City. 
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Respondent Bobbs-Merrill Company is an Indiana corporation, 
having its office and principal place of business at 724 North Meridian 
Avenue, Indianapolis, Indiana. 

Respondent John Byrne and Company is a District of Columbia 
corporation, having its office and pricipal place of business at 1324 
Eye Street, N. W., Washington, D. C. 

Respondent Dennis and Company, Inc., is a New York corporation, 
having its office and principal place of business at 269 Main Street, 
Buffalo, New York. 

Respondent The Harrison Company is a Georgia corporation, hav- 
ing its office and principal place of business at 141 Spring Street, 
N. W., Atlanta, Georgia. 

Respondent The Lawyers Co-Operative Publishing Company is a 
New York corporation, having its office and principal place of business 
at Rochester, New York. . 

Respondent Little, Brown and Company is a Massachusetts cor- 
poration, having its office and principal place of business at 34 Beacon 
Street, Boston, Massachusetts. 

Respondent The Michie Company is a Virginia corporation, having 
its office and principal place of business at Charlottesville, Virginia. 

Respondent National Law Book Company is a Maryland corpora- 
tion, having its office and principal place of business at 1110—13th 
Street, N. W., Washington, D. C. 

Respondent Public Utilities Reports, Inc., is a Delaware corpora- 
tion, having its office and principal place of business at 1329 E Street, 
N. W., Washington, D. C. 

Respondent The Frank Shepard Company is a New York corpora- 
tion, having its office and principal place of business at 76-88 LaFayette 
Street, New York City. 

Respondent Burdette Smith Company is an Illinois corporation, 
having its office and principal place of business at 111 West Washing- 
ton Street, Chicago, Illinois. 

Respondent Soney and Sage Company is a New Jersey corporation, 
having its office and principal place of business at 71 Clinton Street, 
Newark, New Jersey. 

Respondent Thomas Law Book Company is a Missouri corporation, 
having its office and principal place of business at 209 North Third 
Street, St. Louis, Missouri. 

Respondent Edward Thompson Company is a New York corpora- 
tion, having its office and principal place of business at 141 Willoughby 
Street, Brooklyn, New York. 

Respondent Vernon Law Book Company is a Missouri corporation, 
having its office and principal place of business at 915 Grand Avenue 
Kansas City, Missouri. 
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Respondent Washington Law Book Company is a Delaware cor- 
poration, having its office and principal place of business at 810 
Thirteenth Street, N. W., Washington, D. C. _ 

Respondent West Publishing Company is a Minnesota corporation, 
having its office and principal place of business at 50 West Kellogg 
Boulevard, St. Paul, Minnesota. 

Respondent Williamson Law Book Company is a New York corpo- 
ration, having its [864]) office and principal place of business at 51 
State Street, Rochester, New York. 

Respondent Callaghan & Company is an Illinois corporation, hav- 
ing its principal office and place of business at 401 East Ohio Street, 
Chicago, Illinois. 

Respondent Fallon Law Book Company is a New York corporation, 
having its office and principal place of business at 292 Broadway, 
New York, New York. 

The above named respondents are all publishers of law books and 
related legal publications and constituted the entire membership of 
respondent Association, except for the periods of time hereinafter 
described. For convenience, the above-named respondents are herein- 
after referred to as “respondent members.” 

Paragraph Three: As of October 1, 1924, the membership of re- 
spondent Association was composed of all of the respondent members 
hereinbefore named, except George T. Bisel Company and Burdette 
Smith Company, which were accepted to membership in November 
1924; The Michie Company and Fallon Law Book Company accepted 
in July 1925; Williamson Law Book Company accepted February 18, 
1926; Public Utilities Reports, Inc., accepted August 21, 1933; Na- 
tional Law Book Company accepted September 11, 1934; Dennis and 
Company, Inc., accepted September 20, 1935; and Washington Law 
Book Company accepted July 15, 1937. Respondent Callaghan & 
Company resigned from respondent Association November 26, 1924, 
was reinstated September 13, 1926, and again resigned October 14, 
1938. Respondent Fallon Law Book Company resigned from re- 
spondent Association November 8, 1938. There were several other 
publishers who were members of respondent Association for only a 
short period of time who either resigned or discontinued business. 
These latter publishers were not included as respondents in this 
proceeding. 

Paragraph Four: All of the respondent members are engaged in 
the business of compiling, publishing, selling, and distributing text- 
books, treatises, legal reference books, official reports of court de- 
cisions in state and federal courts, codes, digests, annotations of codes, 
and other legal publications. With a few exceptions each respondent 
member sells its own publications and sells and distributes publica- 
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tions of the other respondent members. Exceptions to this general 
rule are that The American Law Book Company sells its publication 
Corpus Juris and its publication Corpus Juris Secundum exclusively 
itself. The Lawyers Co-Operative Publishing Company and West 
Publishing Company sell their publications exclusively through their 
own sales forces. These three respondents, however, do sell and dis- 
tribute books of other respondents. The Frank Shepard Company 
publishes sets of citations for decisions of the United States Supreme 
Court, federal, district and circuit courts, and various state courts 
- with the exception of Mississippi and Nebraska, and does not sell 
publications of the other respondents or sell its publications through 
the other respondents. 

The West Publishing Company is the largest publisher of law 
books in the United States and owns the controlling interest in the 
following respondents: Vernon Law Book Company, The American 
Law Book Company, Edward Thompson Company, Burdette Smith 
Company, and Washington Law Book Company, having purchased 
the majority of the stock of the Vernon Law Book Company in 1911, 
The American Law Book Company in 1930, Edward Thompson Com- 
pany in 1935, and the Burdette Smith Company in 1935. The Wash- 
ington Law Book Company was incorporated in 1935 as a subsidiary 
of respondent. West Publishing Company. 

The Lawyers Co-Operative Publishing Company owns the ma- 
jority stock interest in the following named respondents: Baker, 
Voorhis and Company, Bender-Moss Company, and Bancroft- 
Whitney Company. 

Callaghan & Company, since 1934, has owned the controlling in- 
terest in the capital stock of John Byrne and Company. 

Paragraph Five: In the course and conduct of their respective 
businesses, respondent members cause their publications, when sold, 
to be transported from their respective places of business to the 
various purchasers thereof located in the various states of the United 
States other than the [865] states in which their respective ship- 
ments originate. Said respondent members maintain, and at all: 
times mentioned herein have maintained, a course of trade in said 
law books and related legal publications in commerce among and’ 
between the various states of the United States and in the District 
of Columbia. 

Paragraph Six: In 1928 and prior thereto, price cutting was more 
or less prevalent in the law-book industry. On September 25, 1923 
a meeting was held at the offices of The Lawyers Co-Operative Pat 
lishing Company in New York, New York, to consider the condi- 
tions in the industry. At this meeting the following respondent 
members were present: Vernon Law Book Company, West Publish- 
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ing Company, Thomas Law Book Company, Bobbs-Merrill Company, 
The W. H. Anderson Company, Edward Thompson Company, Baker, 
Voorhis and Company, Little, Brown and Company, Bancroft-Whit- 
ney Company, Bender-Moss Company, and The Lawyers Co-Operative 
Publishing Company. At this meeting a number of topics were dis- 
cussed, among which were protection of a publisher against competi- 
tion from work on a similar subject, the practice of trading for an 
old edition of a textbook when a new edition is announced, mainten- 
ance of list prices, discounts to the trade, basis of determining royal- 
ties, soliciting approval orders from attorneys, disposition of over- 
stock of textbooks, and uniformity of size of advertising circulars. 
At this meeting, motion was unanimously adopted that it was the 
consensus of opinion of the representatives present that the maximum 


discount to libraries from October 1, 1923, to January 1, 1925, be 


10 percent. As there was a variance as to the cash discounts allowed 
by the various members present, further discussion was continued 
until the next meeting. A further motion was unanimously carried 
that any house cutting prices should not be sold books. Respondent 
Association was formed at this meeting, to be known as the “American 
Association of Law Book Publishers,” which was to meet annually 
on the third Tuesday in September. 

At the next meeting of the respondent Association, held September 
30, 1924, discounts to libraries were discussed, and it was the con- 
sensus of opinion that libraries were entitled to a discount of not to 
exceed 10 percent. Cash discounts were discussed at this meeting 
but no decision arrived at. 

The question of library discounts was further discussed at the 
meeting held in September 1929, and respondent members agreed 
to discontinue entirely the discount of 10 percent to libraries and 
public institutions. This is indicated by the fact that subsequent to 
said meeting West Publishing Company, Vernon Law Book Com- 
pany, The W. H. Anderson Company, Little, Brown and Company, 
Matthew Bender and Company, Inc., Bobbs-Merrill Company, The 
Harrison Company, and John Byrne and Company issued notices 
to the trade that discounts to libraries had been discontinued except 
the cash discount of 6 percent allowed to all purchasers. 

Paragraph Seven: At the next meeting of the respondent Asso- 
ciation, held in September 1930, a general discussion was held as to 
the desirability of making the cash discounts uniform, which was 
referred to a committee. This committee reported that most houses 
were giving a cash discount on $40 or more and that discounts varied 
from 5 percent to 8 percent for cash, and recommended that the re- 
spondent members work out a uniform maximum discount. Motion 
was carried that the report of the committee be sent to each respondent 
member for study during the coming year. 

789940—50——94 
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At the meeting of respondent Association held September 24 and 
95, 1931, the committee appointed to investigate cash discounts re- 
ported that it thought it would be for the best interests of the general 
publishers to give a 6 percent discount for cash within 30 days from 
date of invoice on total purchase of $40 or over and that maximum 
approval period on books be set at 10 days. 

The following month The Lawyers Co-Operative Publishing Com- 
pany wrote Callaghan & Company and Clark Boardman Company, 
Ltd., advising them as to its policy of cash discount, which conformed 
to the recommendations of the committee. During the same month, 
West Publishing Company sent notice to the trade setting out [366] 
a cash discount of 6 percent on amounts of $40 or over, which likewise 
conformed with the recommendations of the committee. 

This cash discount was adopted and followed by all of the respond- . 
ent members from the time of the 1931 meeting until the early part 
of 1934, when the required amount of the order was reduced from 
$40 to $35 at the instance of respondent The Frank Shepard Company 
to conform with the usual amount received on sales of its Citators. 
This schedule of discounts as modified was followed by all the re- 
spondent members of the Association and is still in force and effect. 

Paragraph Eight: The respondent members also entered into agree- 
ments among themselves and through the respondent Association to 
establish uniform discounts on bids to the United States Government 
and to make such bids identical. In this connection and for the pur- 
pose of assuring that identical bids be made, respondent members 
from time to time exchanged information relative to proposed bids 
to be made to the Federal Government. 

In endeavoring to reach an agreement which would establish uni- 
form discounts on bids and uniform bids to the United States Gov- 
ernment, the respondent members encountered some difficulties, due to 
the fact that while they had agreed upon a cash discount of 6 percent 
payable in 30 days to purchasers generally, the Federal Government 
in most instances did not pay invoices within the 30-day period, and 
the question arose as to whether or not the cash discount should be re- 
fused the United States Government when payment of invoice was 
not made within 30 days. The West Publishing Company took the 
initiative on this on May 26, 1931, when it sent out a notice to the trade 
that it would quote the Department of Justice on Hughes Federal 
Practice a discount of 6 percent on $40 or over, provided cash in full 
was paid within 30 days, stating: 

This information is being sent to you because of the fact that you may wish 
to make bid uniform with ours. 

At the September 1933 meeting of respondent Association the cash 
discount to the Government and method of bidding were clarified and 


CALLAGHAN & CO. ET AL. VU. FEDERAL TRADE COMMISSION 144] 


immediately thereafter, on November 3, 1933, The Lawyers Co-Opera- 
tive Publishing Company wrote Dennis and Company, Inc., with 
copy to Matthew Bender and Company, Inc., stating: 

At the annual convention of the Law Book Publishers held in Chicago, the 
question was raised concerning the technique to be observed in submitting bids 
for laws books to the government. 

3 * * * * * * 

It was agreed at the Convention that hereafter in submitting bids to the 
government, all books would be shown on the bidding list at list price. Then, in 
connection with the bid or at the bottom of each sheet, will appear the memo- 
randum:; “Any order amounting to $40.00 or over is subject to 6% discount for 
cash.” 

We hope you will find it agreeable to join with the others in following this 
uniform technique in order that none may have any unfair advantage over the 
others. : 


Paragraph Nine: In 1933 the members of respondent Association 
had under consideration the formulation of a code under the National 
Industrial Recovery Act. They did not wish to join the general 
code for publishers, but instead, presented a code limited to the law 
book publishing industry. This code was never accepted during the 
existence of the National Industrial Recovery Act. During the time, 
however, that these negotiations were taking place a code committee 
appointed by the respondent members, from time to time made sug- 
gestions with reference to discounts and at first recommended reducing 
the cash discount from 6 percent to 5 percent. This, however, was 
never accepted by the respondent members, and in the code sub- 
mitted on April 23, 1934, to the Deputy Administrator of the NRA, 
it was provided that quotations should be at net list price and that no 
trade discount should be extended to any dealer who did not comply 
with this condition, and that the cash discount should not exceed 
6 percent, payable in 30 days, on amounts of $35 or more. 

On May 31, 1934, the respondent Association sent out a notice over 
the signature of John T. Bender, president, and R. Walter White, 
Secretary, with reference to [367] the provisions of the revised Law 
Book Code on cash discounts, showing 6 percent cash discount on 
purchases of $35 or more, with the exception that the 30-day stipu- 
lation might be omitted on any bids to the United States Government. 

The officers of respondent Association, following the issuance of 
the above notice, then insisted upon the wording of the provisions of 
the code being strictly followed in making bids to the United States 
Government. On June 18, 1934, R. Walter White, Secretary of re- 
spondent Association, wrote John Byrne and Company, objecting to 
the dropping of the word “cash” and calling attention to the copy 
of letters sent out to members of the Association the latter part of May 
containing the statement: 
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A cash discount of not more than 6% may be offered on purchases of $35.00 
or more (not $40.00 as heretofore), and provided payment is made with order, 
or within 30 days from date of invoice. 

The only exception is that the thirty day stipulation may be omitted from 
any Bids to the United States Government. 

On August 23, 1934, John T. Bender, president of respondent 
Association, wrote John Byrne and Company with reference to dis- 
crepancies in bids to the Government, stating: 

As President of the Association, I have been requested to see that we, at the 
next Convention, take such action as will standardize the methods of bidding to 
the Government, 

However, the respondent members did not standardize the method 
of bidding to the Government at the next meeting of respondent 
Association because they becaine concerned about the legality of this 
method of standardization, as is indicated by statement in letter of 
October 19, 1934, from Baker, Voorhis and Company to Bobbs-Merrill 
Company, as follows: 

The problem of government bidding was intentionally kept off the program 
at the suggestion of our legal advisor. We do not have any code yet so we 
must still be careful that we do not run afoul of the Sherman Act. 

Instead, standardization was accomplished by having the secre- 
tary of respondent Association discuss the matter of Government 
bids with the respondent members, and thereafter, on January 10, 
1935, the respondent Association issued a notice to his members reading 
as follows: 

Your Code Committee, after carefully canvassing the situation, and in order 
to prevent uncertainty in the matter of Federal Government Bids, recommends 
that in bidding on Federal Government orders the retail selling price on Text- 
Books should be stated (do not figure and deduct any discount). 

At the end of the Bid should appear the following: 

“Any order amounting to $35.00, and over, subject to a 6% discount.” 

Apparently this finally settled the method of bidding to the Gov- 
ernment, since from that time, with the exception of minor individual 
variations, the method suggested was followed by all the respondent 
members. 

Paragraph Ten: At the meeting held on September 19, 1935, the 
question came up as to whether the members of respondent Association 
should continue to operate under the code, since the National Indus- 
trial Recovery Act had been declared unconstitutional, and it was 
agreed that the members of the Association should continue the 
code. 

On September 23, 1935, R. Walter White, secretary of respondent 
Association, in a letter to Fred O. Dennis of Dennis and Company, 
Inc., advising him that Dennis and Company had been accepted as 
a member of the Association, stated : 
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Enclosed you will find copy of the By-Laws of the Association, copy of the 
Code of Fair Competition (under which, by the way, we are still operating), | 
also a copy of the writer’s letter dated January 10th, regarding 6% discount on 
Bids to the Federal Government. 

Paragraph Eleven: The question of disposition of second-hand 
books and overstock of books came up from time to time among re- 
spondent members of the Association, with the particular view of 
keeping second-hand books off the market. During the year 1938 
the respondent members be [368] came quite active in discussing 
means or methods which might be employed to dispose of overstock 
of books and second-hand books. This was probably induced by let- 
ter of Baker, Voorhis and Company dated February 2, 1938, signed 
by Geoffroy Billo, at that time president of respondent Association, 
to the respondent members, in which he suggested disposition of over- 
stock books at reduced price after first giving the publisher notice and 
opportunity to make other disposition of the books, and requested an 
expression of opinion on this matter from the respondent members. 

At the subsequent meeting of respondent Association in September 
1938, an agreement among the members was reached with reference 
to the methods of disposing of Abbott’s New York Digest, as is in- 
dicated by letter of Edward Thompson Company dated May 25, 1989, 
to West Publishing Company, stating: 

As you may know, practically all of the law book houses in New York State 
are now offering Abbott’s second hand, for a minimum of $350.00. 

This agreement, I understand, was entered into at the last Law Book Con- 
vention over the protest of Mr. Spillane. 

The respondent members from time to time made regulations or con- 
ditions as to the method of handling second-hand books issued by 
their respective companies, particularly when a new edition was placed 
on the market. The various respondent members agreed to, and did, 
follow such plan in the handling of second-hand books. ‘These plans 
in most instances were designed to take second-hand books off the 
market and particularly to prevent either second-hand or new editions 
getting into the hands of dealers in second-hand law books. 

Paragraph Twelve: The respondent members from time to time 
since the organization of respondent Association have entered into 
mutual agreements and understandings relative to preventing the 
duplication of various textbooks, as is evidenced by interchange of 
correspondence between Bancroft-Whitney Company and Bobbs- 
Merrill Company. On November 14, 1939, Bancroft-Whitney Com- 
pany wrote Bobbs-Merrill Company relative to the publication of 
Thompson on Real Property, in which it was stated: 

Wouldn’t it have been better for all should you have put the publication of 
Thompson ahead a year. We did that twice and I am sure we didn’t lose any- 
thing by so avoiding conflicts with other books on the same subject. 
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One of the underlying purposes of the forming of the American Association 
of Law Book Publishers was to avoid the duplication of textbooks within too 
short periods, and to avoid conflicts occasioned by the publication of two or 
more works on the same subject at the same time, or within too short intervals. 

Has all the work of our Association these years since 1923 in this regard been 
for naught? Ishould not like to think that. I do not think it. 


to which Bobbs-Merrill Company replied, stating: 


We had no intention of publishing Thompson on Real Property at this time 
and you will recall that we wrote to some of our friends in the trade when 
Jones on Real Property was announced and all of them, including yourself, 
suggested that we announce the book the first of 1940. 

Paragraph Thirteen: The respondent members entered into and 
carried out agreements and understandings providing that in the sale 
and distribution of law books and related publications, each respond- 
ent, when selling or offering for sale any law book or related legal 
publication published by it or by any of the other respondents, would 
observe and adhere to the selling price and conditions of sale fixed 
and established by the publisher of such books or publications, and 
refrain from deviating in any manner therefrom. In order to ac- 
complish this, a respondent, on issuing a new publication, sent out 
a prospectus or notice to the trade giving in detail the terms and con- 
ditions of sale, discounts, and other information pertaining to the 
sale of such publications. In sending out such notices or informa- 
tion relative to a new publication, the respondent as publisher speci- 
fied the conditions, if any, under which old editions would be accepted 
in trade and the trade-in allowance to be made. In some instances the 
publisher was not content with sending out notices [869] but, in 
addition, held meetings with the salesmen of other respondent mem- 
bers for the purpose of establishing rules of procedure in selling such 
publications. This was done by The Lawyers Co-Operative Publish- 
ing Company at the outset of the sale of its publication Standard 
Pennsylvania Practice. 

Paragraph Fourteen: The respondent members jointly and co- 
operatively attempted to, and have, promoted adherence to the agree- 
ments and understanding hereinbefore described by employing the 
Association offices to that end, by the interchange of correspondence 
between them, by personal contact with one another individually and 
in groups, and by systematically observing, checking, and policing 
the bids, sales, transactions, and activities of each and all of them 
through the Association and otherwise. 

On March 8, 1931, Callaghan & Company wrote West Publishing 
Company, advising that Edwin Valentine Mitchell, Inc., of Hartford, 
Connecticut, was allowing a 10 to 15 percent discount to libraries, to 
which West replied that it had had no dealings with this party but 
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would see that it was not given any discount that would enable it to 
sell West publications at a discount to libraries or other parties. 

On April 20, 1932, The Lawyers Co-Operative Publishing Company 
wrote The W. H. Anderson Company relative to activities of the 
firm of Barnes and Noble, stating that it had discontinued selling any 
books to this firm and that if The W. H. Anderson Company con- 
tinued to sell them at a discount The Lawyers Co-Operative Publish- 
ing Company, in the natural course of events, would probably have 
to eliminate Anderson’s textbooks from its list. The W. H. Ander- 
son Company, in reply, stated that it was withdrawing the 20 percent 
discount allowed Barnes and Noble and in the future would extend 
only a 6 percent discount for cash. 

On April 27, 1932, Baker, Voorhis and Company sent a notice to 
the trade calling attention to the activities of J. J. Sanders, who had 
started in the lawbook business by telling lawyers that he could under- 
sell any dealer, and stated that the entire law-book business would be 
better off if this type of individual were not encouraged. The Law- 
yers Co-Operative Publishing Company replied to this notice, stating: 


You may rest assured that we will not be of any assistance to this fellow. 


In March or April 1934 John T. Bender, then president of the 
respondent Association held a meeting at Chicago with C. C. Kryter 
of Bobbs-Merrill Company, Gosnell of The Lawyers Co-Operative 
Publishing Company, 8. M. Banks of John Byrne and Company, and 
Evan Jones, who represented four of the concerns who had been bid- 
ding to the Government deducting the 6 percent discount from their 
bids, and it was agreed at this meeting that such method of bidding 
should be discontinued and that each should bid as heretofore, without 
actually making the deduction and reducing the price accordingly, 
with the right, however, to omit the 30-day stipulation on Govern- 
ment bids. 

On June 25, 1934, The Lawyers Co-Operative Publishing Company 
wired The Harrison Company, calling attention to improper wording 
of bid to the Department of Justice, and on the same day The Har- 
rison Company wired the Department of Justice changing the bid 
to conform with the request of The Lawyers Co-Operative Publish- 
ing Company. 

In February 1936 in connection with application of Mason Publish- 
ing Company for membership in the Association, R. Walter White, as 
secretary of respondent Association required the Mason Publishing 
Company to change its method of advertising as a prerequisite to 
admission. 

In the early part of 1936 it came to the attention of R. Walter White, 
secretary of respondent Association, that Dennis and Company, Inc., 
and Soney and Sage Company were making improper bids to the 
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Department of Justice and R. Walter White suggested to W. G. Pack- 
ard of The Frank Shepard Company, president of respondent. Asso- 
ciation, that he write a letter to these parties, and on May 8, 1936, 
W. G. Paka wrote to both Dennis and Company, Inc., and Soney 
and Sage Company, stating in part: 

[370] As President of the Association I have been asked to direct this to your 
attention so that there will be no misunderstanding in submitting bids to the 
Federal Government during the present year. 

Both of these respondents replied that they would make their bids 
strictly in accordance with the rules of respondent Association. 

When any representative of a respondent member engaged in price- 
cutting activities or other violations of the rules of the respondent 
Association, such respondent member was immediately notified of such 
activities by one or more of the other respondent members, and was 
requested to take punitive action against such representative, which 
usually resulted in prompt corrective action. 

Paragraph Fifteen: Respondent Callaghan & Company has con- 
tended in this proceeding that it was not a party to any of the agree- 
ments hereinbefore described. This respondent joined the Associa- 
tion in the year 1924; resigned therefrom on November 26, 1924; 
and was reinstated as a member of the Association September 13, 1926, 
remaining a member until October 14, 1933, at which time it again 
resigned. During the times that this respondent was a member of 
respondent Association and also during the time that it was not a 
member of said Association, this respondent cooperated with the 
other respondent members in carrying out the agreements heretofore 
described. The only matter in which this respondent did not agree 
with the remaining members was in limiting cash discount to sales 
of $40 and later $35 on sales of its own publications. As to publications 
of the other respondent members it maintained the 6 percent discount 
limited to said amounts. As an example of the cooperation with the 
other respondent members, on May 5, 1931, Callaghan & Company 
wrote John T. Bender, president of Matthew Bender and Company, 
Inc. : 

Your position is right as usual and I sincerely hope that we can all get together 
for the purpose of arranging a uniform program. 
and again on May 8, 1931, said respondent wrote said John T. Bender, 
stating: 

I agree heartily with what you say on the discount proposition. It illustrates 
the importance of getting and framing a program which will have the unanimous 
consent of all the members of the committee and all of the big text book houses. 

J. C. Cahill, the representative of Callaghan & Company, was a 
member of the executive committee of respondent Association from 
September 28, 1928, to September 15, 1933. In 1930 he was appointed 
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chairman of the committee to investigate the question of cash discounts 
and took an active interest in arriving at the cash-discount formula 
reported by the committee at the meeting of respondent Association 
in. September 1931 and which was subsequently adopted by the 
respondent members. 

In 1934 Callaghan & Company purchased the controlling interest 
in John Byrne and Company, one of the respondent members of the 
Association, and subsequent to that time said John Byrne and Com- 
pany continued to take an active interest in the affairs of respondent 
Association and in the agreements and understandings entered into 
between and among the various respondent members. In addition to 
the cooperation of said respondent Callaghan & Company by and 
through John Byrne and Company, there is further indication of the 
cooperation of this respondent after it had discontinued its member- 
ship in said Association. For example, on July 20, 1935, Callaghan & 
Company wrote Geoffroy Billo of Baker, Voorhis and Company, 
stating: 

So far as the Association is concerned, even though we are not members, 
we want to cooperate with the trade and its policies as expressed by the Associa- 
tion, and we have done so, so far as I know, in all matters except a single one 
of allowing a cash discount on our own publications where the sale amounts 
to less than $35.00. 

On August 28, 1935, J. C. Cahill of Callaghan & Company wrote 
John T. Bender of respondent Matthew Bender and Company, Inc., 
stating: ; 

In the matter of a return to the Association, I question the advisability at this 
time. It is our aim to co-operate with the Association and its policies except in 
so far as we find these policies in conflict with what we [371] believe our own 
best interest. Thus far the only conflict that I know of is on the matter of 
discounts on purchases of $35.00 or more. This limitation obviously was im- 
posed by the subscription book houses for their benefit. I honestly feel that we 
can co-operate more effectively outside the Association than within it although 
I greatly miss the social feature. 

On September 9, 1937, J. C. Cahill of Callaghan & Company wrote 
Arthur Duhig of Little, Brown and Company stating that Mr. Cudahy 
thought it better not to rejoin the respondent Association and men- 
tioned the fact that the Federal Trade Commission was checking up 
on the Association, and further stated: 

Under these circumstances don’t you think it would be better if we were 
outside of the Association so that you could say that the practices followed by 
the Association were not the result of an agreement but were the result of com- 
mon business practices in the trade, and then point to this Company which is not 
a member of the Association and yet adopts the same practices. 

In view of the above, and also in view of other activities of the 
respondent Callaghan & Company as appears from the record and the 
participation of said respondent through the instrumentality of John 
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Byrne and Company, the Commission finds that respondent Callaghan 
& Company entered into the various agreements with the other 
respondent members as herein found, and participated in all the acts 
and practices described herein. 

Paragraph Sixteen: It is contended by respondent The Frank Shep- 
ard Company that since it does not sell any of its publications to or 
through the respondent members and does not sell any publications 
of the respondent members, it has not entered into or participated in 
any of the agreements charged in the complaint. This respondent has 
at all times been a member of the respondent Association since its 
organization and has taken an active interest in all of the activities of 
the Association and has attended all the meetings of the Association 
except the original meeting held on September 25, 1923. In addition, 
the president of said respondent, W. G. Packard, was a member of the 
executive committee from September 1931 to September 1933 and 
from September 1934 to September 1935. He served as vice president 
of respondent Association from September 1933 to September 1934 
and was president of respondent Association for the period from 
September 1935 to September 1936. In addition, said W. G. Packard 
acted as a member of the code committee of respondent Association, 
having been appointed to this committee on September 14, 1933. 

As a member of the code committee said W. G. Packard was active 
in outlining and establishing the plan of discounts and bids to the 
Federal Government on the part of the Association and which were 
adopted and followed by the members of the Association, and in addi- 
tion thereto, as president of the Association, took an active interest 
in bringing members of the Association who had departed from the 
rules and regulations of the Association with reference to making bids 
to the Federal Government back into line. In fact, the cash-discount 
formula was reduced from $40 to $35 at the instance of this respondent 
so that it might allow cash discount on its publication without violat- 
ing the rules of respondent Association with reference to cash 
discounts. 

The Commission finds that the respondent The Frank Shepard 
Company, through its participation in the affairs of respondent Asso- 
ciation and through the participation of its president, W. G. Packard, 
in the affairs of the Association and in the agreements entered into 
among the respondent members, did, itself, participate in the agree- 
ments and the acts and practices herein described. 

Paragraph Seventeen: The aforesaid understandings, agreements, 
combinations, and conspiracies and the things done thereunder and 
pursuant thereto and in furtherance thereof as hereinabove found, 
have had, and do have, the capacity, tendency, and effect of substan: 
tially reducing, lessening, hindering, and restraining competition in 
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the sale and distribution of law books [372] and related legal publi- 
cations between and among respondent members and between and 
among respondent members and other firms, partnerships, corpora- 
tions, and individuals in the same or similar lines of business, in com- 
merce among and between the various states of the United States and 
in the District of Columbia; of maintaining in existence arbitrary 
discounts and terms and conditions of sale for respondents’ publica- 
tions; ‘of substantially enhancing the cost of such publications and 
products to the purchasing public, and of making it more difficult for 
lawyers and other members of the purchasing public to acquire, ob- 
tain and own law books and related legal publications; of increasing 
the cost of establishing and maintaining law libraries; of increasing 
the cost to the Federal Government and to other public agencies of 
establishing and maintain law libraries; of providing those having 
dominant positions in the industry with an effective means of control 
over those less favorably situated; and of unduly restricting and re- 
straining interstate trade and commerce in law books and related 
legal publications between, among, and in the several states of the 
United States and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public and have a tendency to and have 
actually hindered, lessened, restricted, restrained, and eliminated com- 
petition in the sale and distribution of law books and related legal. 
publications in commerce as “commerce” is defined in the Federal 
Trade Commission Act; have placed in respondents the power to con- 
trol and enhance prices; and constitute unfair acts and practices and 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Cuase, Circuit Judge: 

It is well settled that in reviewing an order of the Federal Trade 
Commission in respect to the sufficiency of the findings upon which it is 
based our power is limited to the determination of whether there is 
substantial evidence to support them. It is not enough for the peti- 
tioners to persuade us that there was evidence on which the facts as 
claimed by them might have been found, or inferences favorable to 
them might have been drawn, by the Commission. Sec. 5 (c) of the 
Federal Trade Commission Act. 15 U.S. C. A. Sec. 45 (c), makes 
all the findings of the Commission which are supported by the evidence 
conclusive upon us. The existence in the record of substantial evi- 
dence to support the findings is a matter which must appear to our 
satisfaction if the order is to be given effect but the weight to be given 
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established facts and what reasonable inferences may be drawn from 
them is within the sole province of the Commission. Fed. Trade 
Comn. v. Pac. Paper Assn., 273 U.S. 52 [11 F. T. C. 636, 1S. & D. 583] ; 
Phelps Dodge Refining Corp. v. Federal Trade Comn., 2 Cir. 189 F. 
(2d) 398 [87 F. T. C. 828, 3S. & D. 621]. 

The record is extensive, in excess of four thousand printed pages, 
and no good purpose will be served by trying to isolate and comment 
upon parts here and there which support or conflict with the findings 
or some of them. U.S. Maisters Association v. F. T. C. Cir. 7, 152 F. 
(2d) 161 [41 F. T. C. 454]. A sufficient study of this record has con- 
vinced us that, despite such conflicts as are to be found, there is ample 
evidence to give substantial support to all of the findings on which 
the order is based. 

[373] The contention that the stipulation of facts signed by part of 
the respondents below was not competent evidence against these peti- 
tioners is sound but the point is quite immaterial because it does not 
appear that this stipulation was improperly used to the disadvantage 
of these petitioners, the competent evidence in the record, apart from 
this stipulation, being an adequate basis for the findings now 
questioned. 

Nor do we think that the order itself is vague and uncertain. If 
it be true, as petitioners argue, that what they did was the result of 
economic necessity created by the peculiar conditions inherent in the 
business of publishing and selling law books they are, indeed, fortunate 
in that each of them will still be free independently to decide for itself 
what business methods to pursue and each may find that its competi- 
tors have independently followed a like course. The order does not 
forbid anything not the result of concerted planning and makes 
abundently clear what may not be done by way of agreement to fix 
prices and discounts and to stifle competition. 

In our opinion the order is valid and enforceable in its entirety 
except in respect to one petitioner, The Frank Shepard Company. 
This petitioner publishes and sells its citators exclusively. It does not 
sell any books published by others. It alone fixed the prices of its own 
publications and, although its president was active as the president 
of the American Association of Law Book Publishers and it was a 
member, it participated in carrying out no agreement as to business 
methods except to follow in concert with the others the same practice as 
to allowable discounts which it had established for itself. The order 
should, therefore, be modified to apply to this petitioner only to the 
extent that it forbids agreement as to allowable discounts, see Labor 
Board v. Express Pub. Co., 312 U. S. 426,433. 

As so modified the order is affirmed and the petitions, other than that 
of The Frank Shepard Company, are dismissed. 
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ELI EGHAN, TRADING AS OX’0O-GAS CO. v. FEDERAL 
TRADE COMMISSION 


No. 19750—F. T. C. Docket 5040 
(Circuit Court of Appeals, Second Circuit. Sept. 19, 1947) 


Order dismissing upon agreement of counsel, petition for review of Com- 
mission’s order in Docket 5040, January 23, 1945, 40 F. T. C. 48 at 48, 
prohibiting respondent, his agents, ete., in connection with the offer, etc., of 
his “Ox’o” gasoline additive, or solution designed to be mixed with gasolines 
for use as a motor fuel, and of a gasoline to which said “Ox-o” had been added, 
designated ‘“‘Ox’o-Gas”, from representing that said products increase the 
combustion efficiency or power of an internal combustion engine or the 
mileage supplied by such engine, that they provide quicker starting or faster 
pick-up, and that said product “Ox’o” has been approved by major oil 
companies. 

Mr. John Howie and Mr. George E. Paith full, of New York City, 
for petitioner. 
Mr. Walter B. Wooden, Associate General Counsel, Federal Trade 


Commission, of Washington, D. C., for the Commission. 


Orper Dismissing Preririon To ReviInw 


On September 19, 1947, Judge Frank signed and filed the following 
stipulation to dismiss the petition to review : 


STIPULATION TO DISMISS PETITION TO REVIEW 


Whereas, the above named petitioner did on March 24, 1945, file 
with this Court a petition to review an order to cease and desist 
entered by the above named respondent on January 23, 1945. 

And whereas, the said respondent, the Federal Trade Commission, 
did on July 6, 1945 vacate and set aside said order to cease and 
desist and did on August 19, 1947, dismiss the complaint in the same 
proceeding in which said order to cease and desist was entered [44 
F. T. C. 1081], 

Now therefore, it is hereby stipulated and agreed by ana between 
parties to the above entitled action by and through their respective 
attorneys that the Court may without further notice dismiss said peti- 
tion to review filed as aforesaid on March 24, 1945. 

Washington, D. C., Sept. 19, 1947. 


AMASIA IMPORTING CORP. v. FEDERAL TRADE 
COMMISSION 


No. 20428—F. T. C. Docket 4459 
(Circuit Court of Appeals, Second Circuit. Dec. 18, 1947) 


Ordered, in connection with petition to review cease and desist order of Com- 
mission in Docket 4459, entered September 16, 1946, 43 F. T. C. 151 at 156— 
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requiring respondents to cease and desist from using the term “Silk Skin,” 
ete., to refer to any product not composed entirely of silk, the product of 
the cocoon of the silkworm—following the vacating and setting aside on 
December 3, 1947, of said order to cease and desist and reopening of the 
matter for further proceedings pursuant to stipulation by the parties, that 
said petition to review be dismissed. 

Mr. I. Gainsburg, of New York City, for petitioner. 

Mr. Walter B. Wooden, Associate General Counsel of Washington, 

D. C., for Federal Trade Commission, respondent. 


OrprerR Dismisstneg Peririon to Revinw 


Following the Commission’s vacating and setting aside on December 
3, 1947, 44 F. T. C. 1112, of the order to cease and desist in Docket 4459, 
entered September 16, 1946, 43 F. T. C. 151 at 156, and reopening of 
the matter for further proceedings, the court on December 18, 1947, 
dismissed the petition for review, as noted on the stipulation filed with 
it by counsel as immediately below set forth. 


“ STIPULATION 


Whereas, the above named petitioner, Amasia Importing Company, 
did on November 16, 1946 file in this Court a petition to review an 
order to cease and desist entered by the above named Respondent, 
Federal Trade Commission, on September 16, 1946 in a proceeding 
before said Federal Trade Commission known as “In the Matter of 
Amasia Importing Corporation, Docket No. 4459”, and whereas said 
Federal Trade Commission did on December 3, 1947 upon motion of 
the above named petitioner vacate and set aside said order to cease 
and desist of September 16, 1946, 

Now therefore, it is hereby stipulated and agreed by and between 
the parties to the above entitled proceeding by and through their 
respective attorneys that, subject to the approval of the Court, the 
said petition to review filed as aforesaid on November 16, 1946 may 
be dismissed by the Court without further notice. 

(S) I. Gainsburg, 
I. GarnsBure, 
Attorney for Petitioner, 122 East 42’d St., New York 17, N.Y. 
(S) Walter B. Wooden, 
Watrer B. Woopen, 
Associate General Counsel, Federal Trade Commission, 
Washington, D. 0. 

So ordered December 18, 1947. 

Avueustus N, Hann, 


SER CRY SIP & 
A true copy. 


Auexanper M. Betz, Clerk. 
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CONSUMERS HOME EQUIPMENT CO. ET AL. v. FEDERAL 
TRADE COMMISSION?! 


Nos. 10298, 10299—F. T. C. Dock. 5174 
(Circuit Court of Appeals, Sixth Circuit. Dec. 22, 1947) 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—IF SUSTAINED 
By RECORD 


Findings of Federal Trade Commission, sustained by record, are binding 
upon court, on review of cease and desist order. 


INTERSTATE COMMERCE—WHAT Dors AND Dors Nor CONSTITUTE—SOLICITATION, 
BY CORPORATION, THROUGH HoUsE-To-HoUSE CANVASSERS, OF OUT oF STATE 
CONSUMERS, FOR MERCHANDISE ORDERS, AND DELIVERY PURSUANT TO 


Corporation which was engaged in the sale and distribution of merchandise 
direct to purchasers in different states, through house to house canvassers, 
and which delivered goods to different states and received payment for 
merchandise sold, was engaged in “interstate commerce” for purpose of 
applying Federal Trade Commission Act. 


E\VIDENCE—INTRASTATE TRANSACTIONS—RELEVANCE AS ILLUSTRATING MERCHAN- 
DISING PLAN AND PoLicy oF CORPORATION ENGAGED IN INTERSTATE BUSINESS 


Evidence of intrastate transactions did not lessen the relevancy of evidence 
as to interstate practices violative of the Federal Trade Commission Act and 
was admissible as evidence of merchandising plan and policy of corporation 
and of course of business engaged in by its agents. 

CEASE AND DEsISsT ORDERS—SCOPE AND HEXTENT—PARTIES JOINED—CORPORATE 
OFFICERS AND DrREcroRS—IF RESPONSIBLE FOR POLICIES AND PRACTICES OF 
OFFENDING CORPORATION 

Cease and desist order properly applied to one who, during all of period 
involved, was an officer and director of offending corporation, responsible 
for its policies and practices. 

CEASE AND Desist OrnprERS—MerrHops, ACTS AND PRACTICES—SAMPLE, OFFER OR 
OrpDER CONFORMANCE—IF MERCHANDISE DELIVERED, WITH KNOWLEDGE OF 
CORPORATION AND OFFICERS, NOT IN CONFORMANCE, AS TO KIND AND QUALITY, 
WirH SAMPLES SHOWN BY CANVASSERS 

Corporation, and its officers, engaged in sale and distribution of mer- 
chandise direct to purchasers through house to house canvassers who, with 
knowledge of corporation and officers, engaged in deceptive practices, such 
as exhibiting to purchasers samples of merchandise of a kind and quality 
differing from that actually delivered were properly ordered to cease and 


desist. 
(The syllabus, with substituted captions, is taken from 164 F. (2d) 972) 
On petition to review order of Commission, order affirmed. 
Mr. Louis M. Hopping, of Detroit, Mich., (Fitzgerald, Walker, 


Conley & Hopping, by Louis M. Hopping, all of Detroit, Mich., on 
the brief), for Consumers Home Equipment Co. 


1 Reported in 164 F. (2d) 972. For case before Commission, see 42 F. T. C. 296. 
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Mr. Sylvan Rapaport, of Detroit, Mich. (Friedman, Meyers & Keys, 
of Detroit, Mich., on the brief), for Harry H. Chereton. 

Mr. James W. Cassedy, of Washington, D. C. (Mr. W. T. Kelley, 
Mr. Walter B. Wooden, Mr. James W. Cassedy, and Mr. John W. Car- 
ter, Jr., all of Washington, D. C., on the brief), for Federal Trade 
Commission. 

- Before Aten, McAtrister, and Muir, Circuit Judges. 

[973] Per Curiam. 

Petitioners were found by the Federal Trade Commission to have 
- committed and used unfair and deceptive acts and practices in com- 
merce in violation of the Federal Trade Commission Act, 15 U.S. C., 
$45. Petitioner Consumers Home Equipment Company is a Michi- 
gan corporation having branches in seven states of the United States, 
and individual petitioners were at the time of the hearing officers 
and directors of the corporation who formulate and control its 
policies and practices. The corporate business consists of the sale and 
distribution of silverware, blankets, mattresses, radios, and other 
articles of merchandise direct to the purchasing public through 
house to house canvassers, and usually upon an installment basis. It 
was found that in the conduct of their business and for the purpose of 
inducing purchases the petitioners, through their salesmen, had made 
use in interstate commerce of a sales plan employing false representa- 
tions and fraudulent schemes. <A cease and desist order was issued, 
commanding all of the petitioners to desist from the illegal practices 
specified. The findings and the cease and desist order were carefully 
limited by the Commission to those practices where the evidence 
showed were performed in interstate, as well as intrastate commerce. — 

The findings of the Commission are amply sustained by the record, 
and hence are binding upon this court. Aeasbey & Mattison Co. v. 
Federal Trade Commission, 159 F. (2d) 940 (C. C. A. 6) [48 F. T. C. 
1200]. Petitioner corporation contracts with purchasers in different 
states, delivers goods to different states, and receives payment for the 
articles sold. It clearly engages in interstate commerce. Federal 
Trade Commission v. Bunte Bros., Inc., 312 U. S. 349 [32 F. T. C. 
1848, 3S. & D, 337], relied upon by petitioners, presents a totally 
different fact situation, and has no bearing here. Cf. Brewer & Sons 
v. Federal Trade Commission, 158 F. (2d) 74, 79 (C. C. A. 6) [43 
F. T. C. 1182]. As typical of ihe deceptive practices engaged in, the 
salesmen were shown to have exhibited to purchasers samples of mer- 
chandise of a kind and quality different from that actually delivered. 
They represented that the merchandise offered for sale was limited in 
quantity or was offered at a special sale price which was a saving 
over prices charged by local retail stores. These representations were 
shown in a number of instances to be false. When an objection was 
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made to the quality of the merchandise received, the petitioners at- 
tempted to force the purchaser to accept the merchandise delivered, 
by threatening suit or refusing to return the down-payments thereto- 
fore made. The numerous letters concerning these transactions re- 
ceived by better business bureaus in Detroit and Toledo, and the 
petitioners’ answers thereto, are evidence that petitioners must have 
had knowledge of these unfair and deceptive practices. 

The fact that a number of the transactions of which evidence was 
given occurred in Michigan, the corporation’s state of residence, does 
not lessen the relevancy of the evidence as to the interstate practices 
shown to exist. The testimony as to the individual transactions was 
evidence of the merchandising plan and policy of petitioner Con- 
sumers Home Equipment Company, and shows the course of business 
engaged in by its agents and solicitors. Hills Bros. v. Federal Trade 
Commission, 9 F. (2d) 481 (C. C. A. 9) [10 F. T. C. 653, 1 S. & D. 
467], cert. denied, 270 U. 8S. 662. Since petitioner Harry H. Chereton, 
during all the period involved, was an officer and director of the 
corporation, responsible for its policies and practices, the order 
properly applies to him as well as to other officers and directors. 
Sebrone Co. v. Federal Trade Commission, 135 F. (2d) 676 (C. C. A. 
7) (36 F. T. C. 1142,3 S. & D. 570]. 

The order to cease and desist is affirmed, and the petitioners are 
ordered to comply therewith. 


A. P. W. PAPER CO., INC. v. FEDERAL TRADE 
COMMISSION? 


No. 20,342—F. T. C. Dock. 4747 
(Circuit Court of Appeals, Second Circuit. Jan. 8, 1948) 


Final decree, pursuant to stipulation, affirming and enforcing modified order, 
which (1) was entered by the Commission on December 18, 1947, 44 
F. T. C. 301; (2) followed the court’s per curiam decision on April 16, 1947, 
43 F. T. C. 1222, incident to the company’s petition for review of the Com- 
mission’s order as modified on Aug. 12, 1946, 48 F. T. C. 70, and remand of 
the cause in open court to the Commission to consider the desirability of 
modifying said order of August 12, 1946; (3) approved and accepted a 


1The original findings and cease and desist order, made as of January 7, 1944, were 
reported in 38 F. T. C. 1. Said order was reversed by the Circuit Court of Appeals on 
May 17, 1945, in A. P. W. Paper Co. Inc. v. Federal Trade Commission, 149 F. (2d) 424, 
40 F. T. C. 921, and the case remanded to the Commission, following the holding of the 
court that the order went beyond permissible limits in forbidding any use of the words 
and mark. On petition for certiorari, the Supreme Court, on May 6, 1946, in Federal 
Trade Commission vy. A. P. W. Paper Co., Inc., 328 U. S. 193, with the case before it, held, 
that without undertaking to prescribe the order which the Commission should enter, it 
could not, under the facts of the case, absolutely forbid the use of the words and the 
symbol by respondent. 
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stipulation entered into by counsel in the matter; and (4) ordered re- 
spondent, its officers, etc., in connection with the offer, etc., of respondent’s 
toilet tissue and paper towels in commerce, to cease and desist from using, 
subject to the permissible limits prescribed by the statutes specified, the 
words “Red Cross”, ete., on its products, or using said words or said trade 
mark in selling or advertising the same; unless subject to clarifying matter 
as below set out. 


Sullivan & Cromwell, of New York City, for petitioner. 
Mr. Walter B. Wooden, preceae General Counsel, es al Trade 
Commission, of Washington, D. C., for respondent. 


Finat Decree Mopiryine REesponpDENT’s OrpDER TO CEASE AND Desist 
AND ENFORCING SAID OrDER AS MopIrirep 


The A. P. W. Paper Company, petitioner herein, having filed in 
this Court on September 12, 1946, its petition to review the modified 
order theretofore entered by respondent Federal Trade Commission 
on August 12, 1946, in a proceeding before said respondent entitled 
“Tn the Matter of A. P. W. Paper Company, Inc., a corporation,” 
copy of said petition having been served upon the respondent, a tran- 
script of the record in said proceeding having been duly certified and 
filed herein, as required by the Federal Trade Commission Act, and 
the matter having been heard by this Court on briefs and oral argu- 
ment; and this Court having taken action in this matter on April 16, 
1947, by remanding the cause in open court to the Federal Trade 
Commission to consider the desirability of modifying the Commis- 
sion’s said order; and 

Pursuant to cae in conformity with the direction of ie court in its 
per curiam decision of April 16, 1947, the respondent and the peti- 
tioner having filed with this Can a stipulation dated the 5th day of 
January, 1948 agreeing upon a form of modified order and such modi- 
fied order having been entered and served upon petitioner by the 
Federal Trade Commission, said modified order reading as follows: 


MODIFIED ORDER TO CEASE AND DESIST 


This matter having been remanded to the Federal Trade Commis- 
sion by the Circuit Court of Appeals for the Second Circuit on April 
16, 1947, to consider the desirability of modifying the modified order 
entered by the Commission herein on August 12, 1946; and a stipula- 
tion having been entered into by and between Walter B. Wooden, 
Associate General Counsel of the Federal Trade Commission and 
the respondent A. P. W. Paper Company, Inc., providing that sub- 
ject to the approval of the Federal Trade Commission, the following 
modified order, prepared and agreed upon with due notice to and 
in pursuance of conferences and collaboration had with respondent 
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herein may be entered and issued by the Commission in this proceed- 
ing, and be thereafter duly served upon respondents and the Commis- 
sion also having taken into account all the proceedings had in the 
matter preceding its remand as above stated: 

It is ordered, That the said stipulation be approved, accepted and 
filed. 

It is further ordered, That the respondent, A. P. W. Paper Com- 
pany, Inc., a corporation, and its officers, representatives and em- 
ployees, directly or through any corporate device, in connection with 
the offering for sale, sale and distribution of respondent’s toilet 
tissues and paper towels in commerce as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

Using (subject to the permissable limits prescribed by the Act of 
January 5, 1905, as amended by Section 4 of the Act of June 23, 
1910) the words “Red Cross” or any abbreviation or simulation 
thereof, or the mark of a Greek red cross or any other mark, emblem, 
sign or insignia simulating a Greek red cross, on respondent’s prod- 
ucts, or using said words or said mark in selling or advertising 
the same; 

(a) unless respondent uses upon the label, whether on the wrapper 
or the carton, and with equal clearness and conspicuousness in im- 
mediate conjunction with said words or said mark, the legend, “This 
product has no connection whatsoever with American National Red 
Cross”; provided, that if said words or said mark appear on more 
than one side of respondent’s wrapper or carton, respondent shall 
use said legend, as aforesaid, on each such side, and the forms of 
labels shown in Exhibits A and B hereto annexed are approved as 
illustrative of this order and as complying with its provisions, and 

(6) unless respondent, in each of its written advertisements con- 
taining said words or said mark uses the said legend with equal 
clearness and conspicuousness; provided that if an advertisement 
covers more than one page, respondent shall use said legend as 
aforesaid on each and every page on which said words or said mark 
shall appear, and 

(c) unless respondent, in each of its radio advertisements contain- 
ing said words or said mark, makes the statement contained in said 
legend with equal clearness and conspicuousness. 

It is further ordered, 'That anything herein to the contrary not- 
withstanding, respondent may continue to use the labels for paper 
towels that were already printed on August 12, 1946, as compliance 
with the provisions of the aforesaid paragraph (a), until such labels 
are exhausted. 
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It is further ordered, That the respondent shall, within sixty (60) 
days after service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it is complying with this order. 
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Now, therefore, it is hereby ordered, adjudged and decreed, 'That 
the said order to cease and desist as modified and as set out herein- 
above be, and it is hereby affirmed and enforced, and petitioner is 
hereby commanded to obey said order to cease and desist and to 
comply herewith. 
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And it is hereby further ordered, adjudged and decreed, That 
within sixty days after the entry of this decree, petitioner shall file 
with the Federal Trade Commission a report in writing setting forth 
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in detail the manner and form in which it is complying with said 
order to cease and desist. 
By the Court. Tuomas W. Swan, 


Avcustus N. Hann, 
United States Circuit Judges. 
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FEDERAL TRADE COMMISSION v. CEMENT INSTITUTE 
ET AL.* 


Nos. 23, 834—F. T. C. Dock. 3167 


(United States Supreme Court. Apr. 26, 1948) 


Merruops, Acts AND PRACTICES—CONCERT of ACTION—SHERMAN AcT—Ir VIOLA- 
TION OF—-WHETHER COMMISSION DEPRIVED OF JURISDICTION THEREBY 


The Federal Trade Commission had jurisdiction of complaint charging 
unfair competition in the sale and distribution of cement even though conduct 
involved constituted a combination to restrain trade prohibited by the 
Sherman Act. 


MerHops, AcTs AND PRAcTICES—CoNncrerT or ACTION—-SHERMAN AcT.—Ir SvuIT 
UNDER, BY ATTORNEY GENERAL, AGAINST DEFENDANTS IN PRIOR COMMISSION 
PROCEEDING—-WHETHER DISMISSAL LATTER, THEREBY REQUIRED 


The filing of civil suit by Attorney General to restrain Cement Institute 
and cement companies from violating Sherman Act did not require dis- 
missal of prior proceedings under Federal Trade Commission Act involving 
many of same companies, since activities violating Sherman Act would not 
necessarily include all of unfair competition prohibited by Trade Commission 
Act. 


SHERMAN ACT AND FEDERAL TRADE COMMISSION ACT—SCOPE AND PURPOSE—AS 
INVOLVED By COMMON VIOLATIONS ofr BoTH 


The Sherman Act and the Trade Commission Act were designed to 
provide the government with cumulative remedies against activities detri- 
mental to competition and to permit simultaneous use of both types of 
proceedings against same respondents based in part on same conduct. 


CEASE AND Drsist ORDERS—MeETHOpS, ACTS AND PRACTICES—CONCERT OF ACTION— 
INTERSTATE COMMERCE—IF Two OF PARTICIPANTS, OTHERWISE ENGAGED THEREIN, 
SELLERS IN SINGLE STATE ONLY—WHETHER COMMISSION THEREBY DEPRIVED OF 
JURISDICTION WITH RESPECT THERETO 


Where Cement Institute and cement companies charged with using unfair 
methods of competition were located in many different States and engaged 
in interstate commerce in cement, fact that two of companies participating 
in the combination made sales only in a single State did not deprive Federal 
Trade Commission of jurisdiction to enter cease and desist order against 
them since charges were based upon unfair methods used by the combination. 


PROCEEDINGS BEFORE COMMISSION—DISQUALIFICATION—BIAS, PREJUDICE AND PRE- 
JUDGMENT OF ISSUES—MULTIPLE BaAsING Point DeELivereD Prick SysteEm— 
Members’ DETERMINATION, IN Prion Stupy, as SaHerMan Act Prick FIrxine 
EQUIVALENT—WHETHER Bak TO DETERMINATION OF IssuUE INVOLVING SYSTEM, 
IN SECTION 5 PROCEEDING 


The fact that members of Federal Trade Commission in prior study of 
multiple basing point system for price-fixing had determined that it was 
equivalent of a price-fixing restraint of trade in violation of Sherman Act 


* Reported in 333 U. S. 683, and 68 S. Ct. 793. For case before Commission, see 37 
¥F, T.C. 87. Rehearing denied June 7,1948. 334 U.S. 839. 
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did not disqualify commission from determining proceedings against cement 
companies based on charge that use of such price-fixing formula constituted 
unfair competition. 


PROCEEDINGS BEFORE CoMMISSION—DISQUALIFICATION—BIAS, PREJUDICE AND PRE- 
JUDGMENT OF IssUES—MULTIPLE BASING Point SysteM—MEMBERS DETERMIN A- 
TION, IN Priok STUDY, AS SHERMAN PRICE FIXING HQUIVALENT—WHETHER BAR TO 
DETERMINATION OF IssUE INVOLVING, IN Section 5 ProceepInc—Ir DENIAL OF 
Dvr Process THEREBY 


The fact that Federal Trade Commission, after having expressed view 
that multiple basing point system of price-fixing was illegal, determined 
proceedings against cement companies using this system, did not constitute 
a denial of due process. 


EviIpDENCE—METHOps, ACTS AND PRACTICES—CoNCERT oF ACTION—MULTIPLE BASING 
PorntT DELIVERED Prick System—Ir 1929 ComBINATION CHARGED—WHETHER 
ACTION PRIOR TO, AND DuRrnGe NRA Prriop THEREAFTER, ADMISSIBLE 


In proceedings against cement companies on charges of unfair com- 
petition based on use of multiple basing point system of pricing by combina- 
tion of companies created in 1929, evidence relating to activities of cement 
industry prior to 1929 and during period of NRA in preparation of NRA Code 
for cement industry was admissible to show existence of continuing com- 
bination among companies to utilize basing point pricing system. 


HEXVIDENCE—TRANSACTIONS PRIOR, OR SUBSEQUENT, TO BAsIs OF SUIT—WHEN 
ADMISSIBLE 
Testimony of prior or subsequent transactions which are barred from 
forming basis for a suit may be introduced if it tends [794] reasonably to 
show purpose and character of the particular transactions under scrutiny. 


ADMINISTRATIVE AGENCIES—HVIDENCE—RULES or—As Nor RESTRICTED By RIGID 


Administrative agencies like Federal Trade Commission are not restricted 
by rigid rules of evidence, and rules barring certain types of evidence in 
criminal or quasi-criminal cases are not controlling. 


EvipeENcE—MetHops, AcTS AND PRACTICES—CONCERT or ACTION—MULTIPLE BaAs- 
ING PoINntT DELIVERED PRicE SySTEM—HSTABLISHMENT OF—UNFAIR COMPETITION 
In Use 0OF—LETTER STATING OPINION OF OFFICIAL Of ASSOCIATION MEMBER, TO 
NRA Cope AUTHORITY—WHETHER ADMISSIBLE 


In proceedings against cement companies on charges of unfair competition 
in use of multiple basing point system of pricing, letter written by president 
of one of companies to chairman of NRA Code authority for cement industry 
stating that industry must systematically restrain competition or be ruined 


was admissible. 


Procerpines Brrorr ComMMiIssIoN—JUDGMENT PriIoR TO—WHETHER SUPREME 
Court DECISION ADVERSE TO GOVERNMENT IN SHERMAN AcT PROCEEDINGS 
AGAINST DEFENDANTS INCLUDED IN COMMISSION CASE, CONCLUSIVE OF ISSUES IN 


LATTER 
A prior judgment adverse to government in action brought under Sherman 
Act against cement manufacturers was not conclusive of issues involved in 
proceedings under Federal Trade Commission Act charging unfair com- 
petition in use of multiple basing point system of pricing by cement com- 
panies, where there had been no showing in prior proceeding of agreement 
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to limit prices or production, and in view of broader scope of activities 
prohibited by Trade Commission Act. 


FEDERAL TRADE COMMISSION ACT—ScoPE—AS PREVENTIVE 


A major purpose of Federal Trade Commission Act was to enable Com- 
mission to restrain practices as unfair which, although not yet constituting 
violations of Sherman Act, would likely do so if left unrestrained. 


Merruops, Acts AND PRACTICES—CONCERT or AcTION—MULTIPLE BaAsINe PoINT 
DELIVERED Prick SysSTEM—COLLECTIVE MAINTENANCE—H/STABLISHMENT OF, AS 
UNFAIR METHOD or COMPETITION—IFINDINGS’ ADEQUACY—METHOoDS HMPLOYED 
AND EFFECT 


Findings of Federal Trade Commission detailing collective methods used 
by Cement Institute and member cement companies in using multiple basing 
point system of pricing to eliminate competition, followed by general finding 
that effect of combination was to maintain price system and defeat com- 
petition, and that such practices constituted unfair methods of competition, 
were sufficient as finding that cement companies collectively maintained a 
multiple basing point delivered price system to suppress competition. 


MeEtTHops, ACTS AND PractricEs—Concrert oF ACTION—MULTIPLE BASING POINT 
DELIVERED Pricmh SySTEM—COLLECTIVE MAINTENANCE OF—HSTABLISHMENT OF, 
AS UNFAIR METHOD OF COMPETITION—FINDINGS’ ADEQUACY—THAT Propuct Lone 
Sotp, WirH Few Hxcerrions, at IDENTICAL PRICES IN HvERY GIveN LOCALITY, 
AND DISCIPLINING OF PRICE CUTTERS 


Evidence showing that in connection with use of multiple basing point 
delivered price system by cement producers cement had been sold for many 
years, with few exceptions, in every given locality at identical prices and 
terms by all producers, and that action was taken by industry against any 
producers who deviated from established prices, sustained finding that 
cement producers had collectively maintained a multiple basing point de- 
livered price system to suppress competition in cement sales. 


METHODS, ACTS AND PRAOTICES—CONCERT OF ACTION—MULTIPLE Basine Poin? De- 
LIVERED Prick SYSTEM—COLLECTIVE MAINTENANCE OF —H)STABLISHMENT OF AS UN- 
FAIR METHOD oF COMPETITION—FINDINGS’ ADEQUACY—THAT PRopucr LonG 
SoLp, WITH Frew EXCHPTioNs, AT IDENTICAL PRICES IN Hvery Given LocaLity— 
INFERENCES—HOONOMIC THEORIES—THAT SYSTEM RESULT OF COMPETITIVE Hvo- 
LUTION, AND NOT ARGEEMENT 


In proceedings against cement producers on charges of unfair competition 
in sale of cement by use of multiple basing point system of pricing, Federal 
Trade Commission was not required to accept views of cement producers’ 
economist-witnesses that competition could lead to evolution of such a system 
of pricing and that no inferences of agreement could be drawn from uniform- 
ity of cement prices of all producers in any given locality. 


METHOopS, ACTS AND PRACTICES—CONCERT OF ACTION—MULTIPLE BASING PoInT Dr- 
LIVERED PRICE SYSTEM—COLLECTIVE MAINTENANCE OF—EISTABLISHMENT OF AS 
UNFair METHop or COMPETITION —FINDINGS’ ADEQUACY—THAT PRopuct Lona 
Sotp, with Frw HXceEPtioNs, at IDENTICAL DELIVERED PRIcES IN Every GIVEN 
Locatity, AND THAT PRiceE Currers DiscIPLINep—Usr, By Some or PArrictr- 


PANTS, Of DISTINCTIVE SALES METHODS, AND OF DEVIATIONS FROM SOME OF THE 
PRACTICES 


The fact that some of cement companies belonging to Cement Institute used 
distinctive sales methods and deviated from some of practices used by Cement 
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Institute was insufficient to establish that they had not participated with 
other producers in combination to eliminate price competition in sale of 
cement through use of multiple [795] basing point system of pricing. 


METHODS, AcTs, AND PRACTICES—UNFAIR MerrHops, Erc—Concert or AcTion— 
MULTIPLE BASING PoINTt DertivERED Price SySteEM—COLLECTIVE MAINTENANCE 
OF—WHERE PRICE UNiIrorMiIry THROUGH CoMMON USE OF ESTABLISHED BASING 
Pornr Pricks, PLus FREIGHT THEREFROM 


The concerted maintenance by cement producers of basing point delivered 
price system whereby all producers quoted same prices for any particular 
locality through use of a basing point price and the addition of railroad 
freight rate from the basing point to point of delivery constituted an unfair 
method of competition prohibited by Federal Trade Commission Act which 
the Trade Commission was authorized to suppress. 


METHODS, ACTS AND PRACTICES—DISCRIMINATING IN PRICE—MULTIPLE BASING 
PoINT DELIVERED PRICE SySTEM—COLLECTIVE MAINTENANCE OF—WHERE PRICE 
UNIFORMITY AT DELIVERY PorNT ACCOMPLISHED THROUGH COMMON USE OF 
ESTABLISHED BASTING PoINT Prices, PLUS FREIGHT THEREFROM 


The use by combination of cement producers in sale of cement of multiple 
basing point delivered price system resulting in quotation of same price by 
all producers for any particular locality by using a basing point price and 
adding railroad freight rate from such point to point of delivery constituted 
price discrimination in violation of Clayton Act in view of differences in net 
returns from different sales by particular producer in different localities, 
since use of the pricing system as a practice indicated that price differentials 
were not to meet individual competitive conditions. 


METHOpS, ACTS AND PRACTICES—DISCRIMINATING IN PRICE—MULTIPLE BASING 
Point DELIVERED PRIcE SYSTEM—COLLECTIVE MAINTENANCE OF—WHERE PRICE 
UNIFORMITY AT DELIVERY Points ACCOMPLISHED THROUGH COMMON USE OF 
ESTABLISHED BASING POINT Pricrs, Plus FREIGHT THEREFROM—IF SOME SALES 
MabE WITHOUT PHANTOM FREIGHT OR ABSORPTION 


The fact that some sales by combination of cement producers using mul- 
tiple basing point pricing system did not involve phantom freight or freight 
absorption did not remove use of such pricing system from prohibition of 
price discrimination under the Clayton Act, where all of producers sold some 
cement at prices determined by the basing point formula and governed by 
other base mills. 

(CEASE AND DESIST ORDERS-—IN GENERAL—CLARITY AND PRECISION—AS REQUISITE 
FOR UNDERSTANDING OF PARTIES INVOLVED 


The language of cease and desist order issued by Federal Trade Commission 
should be clear and precise in order that its prohibitions may be understood 
by those against wnom they are directed. 


CEASE AND DESIST ORDERS—IN GENERAL—AS INVOLVED IN CHOICE OF REMEDIES 


The Federal Trade Commission has a wide discretion generally in choice of 
remedies to cope with trade probems intrusted to it by the Federal Trade 


Commission Act. 
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APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND Disist Orpers—Mopririca- 
TION—-Ags INVOLVING WISDOM orF—COoNGRESSIONAL INTENT—AS SUGGESTING 
RESTRAINT BY COURTS 


The courts should not lightly modify orders of Federal Trade Commission 
made in efforts to safeguard a competitive economy, in view of congressional 
policy to provide in the Commission the assistance of men trained in combat- 
ing monopolistic practices. 


Cease AND Desist OrpeRsS—Scorr anp Exrent—MUtLtTIPLE BAsine Point 
DELIVERED Prick SyStEM—-WHETHER INDIVIDUAL PRODUCER PARTICIPANT BARRED 
From CreATING Price DIFFERENTIALS IN Goop FarrH To MEET LOWER PRICE OF A 
CoMPETITOR 


A cease and desist order issued by Federal Trade Commission against 
cement producers charged with hindering competition by a multiple basing 
point system of pricing was not subject to objection that it would bar an 
individual producer from creating price differentials in good faith to meet 
lower price of a competitor, where separate prohibitions of order were 
limited by preamble making clear that terms of order were directed at 
concerted and not individual activity on part of cement producers. 


CEASE AND DESIST ORDERS—SCOPE AND EXTENT—CONCERT OF ACTION—CONTINUING, 
Erc., ANy ‘PLANNED CoMMON COURSE OF ACTION”, UNDERSTANDING, EXrc., To Do 
CERTAIN THINGS 


A cease and desist order of Federal Trade Commission directing cement 
producers to cease and desist from continuing, cooperating in or carrying 
out any planned, common course of action, understanding, or agreement, 
combination or conspiracy to do certain specified things was not objectionable 
because of use of phrase “planned common course of action.’ 


CEASE AND DESIST ORDERS—SCOPE AND HxTENT—PARTIES—CONCERT oF ACTION— 
Ir PROHIBITIONS DIRECTED ALSO AGAINST “OTHERS Not PARrtTiIrs HERETO” FoR 
AID IN UNLAWFUL PROGRAM—MULTIPLE BASING POINT DELIVERED PRICE 


[796] Where Federal Trade Commission had found that cement producers 
had at times secured aid of others outside the industry in carrying out 
their program of price-fixing, cease and desist order issued by Commission 
was properly directed not only against cement producers, but also against 
“others not parties hereto.” 


CEASE AND DESIST OrDERS—ScoPpE AND Extent—Mu.triete Basing Poinr 
DELIVERED PRICE SysSTEM—IFr Participants ALSo PRouIsirep From SELLING 


PURSUANT TO ANY OTHER PLAN oR SYSTEM WHICH WoULD RESULT IN IDENTI-. 


CAL PRICE CONDITIONS 


A cease and desist order issued by Federal Trade Commission directing 
cement producers to cease and desist from carrying out agreement, com- 
bination or conspiracy to do specified acts in use of multiple basing point 
system of pricing properly prohibited cement producers from selling cement 


pursuant to any other plan or system which would result in identical price 


quotations. 
(The syllabus, with substituted captions, is taken from 68 S. Ct. 793) 


‘On writs of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit, judgment reversed, and cause remanded to the 
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Court of Appeals with directions to enforce the Commission’ s order, 
Mr. Justicz Burton, dissenting. 

[686] Ir. Charles H. Heaistbon and Mr. Walter B. Wooden, both of 
Washington, D. C., for petitioner. 

Mr. William J. Donovan, of New York City, for respondents Ce- 
ment Institute and others. 

Mr. Nathan L. Miller, of New York City, for respondent Univer- 
sal Atlas Cement Co. 

Mr. Edward A. Zimmerman, of Chicago, Ill., for respondent Mar- 
quette Cement Mfg. Co. 

Mr. Charles Wright, Jr., of Detroit, Mich., for respondent Huron 
Portland Cement Co. 

Mr. Herbert W. Clark, of San Francisco, ai., for respondents 
Calaveras Cement Co. i another. 

- Mr. Pierce Works, of Los Angeles, Cal., for respondent Riverside 

Cement Co. 

[687] Mr. Alea W. Davis, of Los Angeles, Cal., for respondent Cali- 
fornia Portland Cement Co. 

Mr. Herbert S. Little, of Seattle, Wash., for respondents Superior 
Portland Cement, Inc. 

Mr. 8. Harold Shefelman, of Seattle, Wash., for respondent North- 
western Portland Cement Co. 

No appearance for Monolith Portland Cement Co. and others. 


Mr. Justice Buack delivered the opinion of the Court. 


We granted certiorari to review the decree of the Circuit Court of 
Appeals which, with one judge dissenting, vacated and set aside a 
cease and desist order issued by the Federal Trade Commission against 
the respondents. 157 F. (2d) 533. Those respondents are: The 
Cement Institute, an unincorporated trade association composed [797] 
of 74 corporations? which manufacture, sell and distribute cement; 
the 74 corporate members of the Institute ; * and 21 individuals who are 
associated with the Institute. It took three years for a trial examiner 
to hear the evidence which consists of about 49,000 pages of oral testi- 
mony and 50,000 pages of exhibits. Even the findings and conclusions 
of the Commission cover 176 pages. The briefs with accompanying 
appendixes submitted by the parties contain more than 4,000 pages. 
The legal questions raised by the Commission and by the different 
respondents are [688] many and varied. Some contentions are urged 
by all respondents and can be jointly considered. Others require sep- 


1 The Commission dismissed the proceedings without prejudice against respondent Castalia 


Portland Cement Co., which went into bankruptcy. 
2 Respondent Valley Forge Cement Co. is associated with the Institute only by reason 


of its affiliation with a member company. 
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arate treatment. In order to keep our opinion within reasonabie 
limits, we must restrict our record references to the minimum con- 
sistent with an adequate consideration of the legal questions we discuss. 

The proceedings were begun by a Commission complaint of two 
counts. The first charged that certain alleged conduct set out at 
length constituted an unfair method of competition in violation of § 5 
of the Federal Trade Commission Act. 38 Stat. 719, 15 U.S. C. § 45. 
The core of the charge was that the respondents had restrained and 
hindered competition in the sale and distribution of cement by means 
of a combination among themselves made effective through mutual 
understanding or agreement to employ a multiple basing point system 
of pricing. It was alleged that this system resulted in the quotation of 
identical terms of sale and identical prices for cement by the respond- 
ents at any given point in the United States. This system had worked 
so successfully, it was further charged, that for many years prior to 
the filing of the complaint, all cement buyers throughout the nation, 
with rare exceptions, had been unable to purchase cement for delivery 
in any given locality from any one of the respondents at a lower price 
or on more favorable terms than from any of the other respondents. 

The second count of the complaint, resting chiefly on the same allega- 
tions of fact set out in Count I, charged that the multiple basing point 
system of sales resulted in systematic price discriminations between 
the customers of each respondent. ‘These discriminations were made, 
it was alleged, with the purpose of destroying competition in price 
between the various respondents in violation of $2 of the Clayton 
Act, 38 Stat. 730, as amended by the Robinson-Patman Act, 49 Stat. 
1526. That section, with [689] certain conditions which need not here 
be set out, makes it “unlawful for any person engaged in com- 
merce, . . . either directly or indirectly, to discriminate in price be- 
tween different purchasers of commodities of like grade and qual- 
Thy. Shear aL Oa omer ole. 

Resting upon its findings, the Commission ordered that respondents 
cease and desist from “carrying out any planned common course of 
action, understanding, agreement, combination, or conspiracy” to do a 
number of things, 37 F. T. C. 97, 258-262, all of which things, the 
Commission argues, had to be restrained in order effectively to restore 
individual freedom of action among the separate units in the cement 
industry.’ Certain contentions with reference to the order will later 
require a more detailed discussion of its terms. For the present it is 
sufficient to say that, if the order stands, its terms are broad enough to 
bar respondents from acting in concert to sell cement on a basing point 
delivered price plan which so eliminates competition that respondents’ 
prices are always identical at any given point in the United States. 
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We shall not now detail the numerous contentions urged against 
the order’s validity. A statement of these contentions can best await 
the separate consideration we give them. 

[798] Jurisdiction—At the very beginning we are met with a chal- 
lenge to the Commission’s jurisdiction to entertain the complaint and 
to act on it. This contention is pressed by respondent Marquette 
Cement Manufacturing Co. and is relied upon by other respondents. 
Count I of the complaint is drawn under the provision in § 5 of the 
Federal Trade Commission Act which declares that “Unfair methods 
of competition . . . are hereby declared unlawful.” Marquette con- 
tends that the facts alleged in Count I do not constitute “an unfair 
method of competition” within the meaning of § 5. Its argument runs 
this way: Count I in reality charges a combination to restrain trade. 
Such [690] a combination constitutes an offense under § 1 of the Sher- 
man Act which outlaws “Every . . . combination . . . in restraint of 
trade.” 26 Stat. 209,15 U.S.C. §1. Section 4 of the Sherman Act 
provides that the attorney general shall institute suits under the 
Act on behalf of the United States, and that the federal district 
courts shall have exclusive jurisdiction of such suits. Hence, con- 
tinue respondents, the Commission, whose jurisdiction is limited to 
“unfair methods of competition,” is without power to institute pro- 
ceedings or to issue an order with regard to the combination in restraint 
of trade charged in Count I. Marquette then argues that since the 
fact allegations of Count I are the chief reliance for the charge in 
Count II, this latter count also must be interpreted as charging a 
violation of the Sherman Act. Assuming, without deciding, that 
the conduct charged in each count constitutes a violation of the Sher- 
man Act, we hold that the Commission does have jurisdiction to con- 
clude that such conduct may also be an unfair method of competition 
and hence constitute a violation of §5 of the Federal Trade Com- 
mission Act. 

As early as 1920 this Court considered it an “unfair method of 
competition” to engage in practices “against public policy because of 
their dangerous tendency unduly to hinder competition or create 
monopoly.” Federal Trade Comm'n v. Gratz, 253 U. S. 421, 427 
[2 F. T. C. 564,1 S. & D. 69]. In 1921, the Court in Federal Trade 
Comm’n v. Beech-Nut Packing Co., 257 U. S. 441 [4 F. T. C. 583, 1 
S. & D. 170], sustained a cease and desist order against a resale price 
maintenance plan because such a plan “necessarily constitutes a scheme 
which restrains the natural flow of commerce and the freedom of 
competition in the channels of interstate trade which it has been the 
purpose of all the anti-trust acts to maintain.” Jd. at 454. The Court, 
in holding that the scheme before it constituted an unfair method of 
competition, noted that [691] the conduct in question was practically 
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identical with that previously declared unlawful in Dr. Miles Medical 
Co. v. Park & Sons Co., 220 U. 8. 373, and United States v. Schrader’s 
Son, Inc., 252 U. S. 85, the latter a suit brought under § 1 of the 
Sherman Act. Again in 1926 this Court sustained a Commission 
unfair-method-of-competition order against defendants who had 
engaged in a price-fixing combination, a plain violation of § 1 of the 
Sherman Act. Federal Trade Commin v. Pacific States Paper Trade 
Agssn., 273 U. S. 52 [11 F. T. C. 636, 1S. & D. 583]. In 1941 we reit- 
erated that certain conduct of a combination found to conflict with the 
policy of the Sherman Act could be suppressed by the Commission as 
an unfair method of competition. Fashion Originators’ Guild v. 
Federal Trade Comm’n, 312 U.S. 457, 465 [82 F. T. C. 1856, 3 S. & D. 
3451]. The Commission’s order was sustained in the Fashion Origz- 
nators’ case not only because the prohibited conduct violated the Clay- 
ton Act but also because the Commission’s findings brought the “com- 
bination in its entirety well within the inhibition of the policies de- 
clared by the Sherman Act itself.” In other cases this Court has 
pointed out many reasons which support interpretation of the language 
“unfair methods of competition” in § 5 of the Federal Trade [799] 
Commission Acts as including violations of the Sherman Act.* Thus it 
appears that soon after its creation the Commission began to interpret 
the prohibitions of § 5 as including those restraints of trade which also 
were outlawed by the Sherman Act,* and [692] that this Court has 
consistently approved that interpretation of the Act. 

Despite this long and consistent administrative and judicial con- 
struction of § 5, we are urged to hold that these prior interpretations 
were wrong and that the term “unfair methods of competition” should 
not be construed as embracing any conduct within the ambit of the 
Sherman Act. In support of this contention, Marquette chiefly relies 
upon its reading of the legislative history of the Commission Act. We 
have given careful consideration to this contention because of the 
earnestness with which it is pressed. Marquette points to particular 
statements of some of the Act’s sponsors which, taken out of their 


8 Federal Trade Comm’n v. R. F. Keppel & Bro., 291 U. S. 804, 310, [18 F. T. C. 684, 
28. & D. 259]; Federal Trade Comm’n v. Raladan Oo., 283 U. 8. 643, 649-650 [15 F. T. C. 
598, 2 S. & D. 116]; see also United States Alkali Assn. v. United States, 325 U. S. 196 
and see Hugene Dietegen Co. v. Federal Trade Comm/’n, 142 F. (2d) 3821, 326-327 [38 
¥. T. C. 840], and cases there cited, among the numerous Circuit Courts of Appeals cases 
on the same subject. 

4“The Commission had issued up to October, 1939, a total of 267 orders to cease and 
desist in cases involving cooperation, conspiracy, or combination.” Beer, Federal Trade 
Law and Practice, 94 (1942). Other writers have also commented on the recognition by 
the Commission and courts that unfair methods of competition include violations of the 
Sherman Act. Handler, Unfair Competition and the Federal Trade Commission, 8 G. W. L. 
Rev., 399, 416-417, 419. Montague, The Commission’s Jurisdiction Over Practices in 
hestraint of Trade: A Large-Scale Method of Mass Enforcement of the Antitrust Laws, 8 
G. W. L. Rev. 365; Miller, Unfair Competition, Chapter XI (1941) ; Henderson, The Fed- 
eral Trade Commission, a Study in Administrative Law and Procedure, 22-28 (1924) ; 
Beer, Federal Trade Law and Practice, 93 et seq. (1942). 
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context, might lend faint support to its contention that Congress did 
not intend the Commission to concern itself with conduct then punish- 
able under the Sherman Act. But on the whole the Act’s legislative 
history shows a strong congressional purpose not only to continue en- 
forcement of the Sherman Act by the Department of Justice and the 
federal district courts but also to supplement that enforcement 
through the administrative process of the new Trade Commission. 
Far from being regarded as a rival of the Justice Department and the 
district courts in dissolving combinations in restraint of trade, the 
new Commission was envisioned as an aid to them and was specifically 
authorized to assist them in the drafting of [693] appropriate decrees 
in antitrust litigation.® All of the committee reports and the state- 
ments of those in charge of the Trade Commission Act reveal an 
abiding purpose to vest both the Commission and the courts with ade- 
quate powers to hit at every trade practice, then existing or thereafter 
contrived, which restrained competition or might lead to such restraint 
if not stopped in its incipient stages. These congressional purposes 
are revealed in the legislative history cited below, most of which is 
referred to in respondents’ briefs.6 We can conceive of no greater 
obstacle this Court could create to the fulfillment of these congressional 
purposes than to inject into every [800] Trade Commission proceeding 
brought under § 5 and into every Sherman Act suit brought by the 
Justice Department a possible jurisdictional question. 

We adhere to our former rulings. The Commission has jurisdiction 
to declare that conduct tending to restrain trade is an unfair method 
of competition even though the selfsame conduct may also violate 
the Sherman Act. 

There is a related jurisdictional argument pressed by Marquette 
which may be disposed of at this time. While review of the Commis- 
sion’s order was pending in the Circuit Court of Appeals, the Attorney 
General filed a civil action in the Federal District Court for Denver, 
Colorado, [694] to restrain the Cement Institute, Marquette and 88 
other cement companies, including all of the present respondents, from 
violating §1 of the Sherman Act. Much of the evidence before the 
Commission in this proceeding might also be relevant in that case, 
which, we are informed, has not thus far been brought to trial. Mar- 
quette urges that the Commission proceeding should now be dismissed 
because it is contrary to the public interest to force respondents to 


5 Section 7 of the Act empowered the Commission, upon the request of the district courts, 
to serve as a master in chancery in framing appropriate decrees in antitrust suits brought 
by the attorney general. Section 6 (c) authorized the Commission to investigate compli- 
ance with antitrust decrees upon application of the Attorney General and to report its 
findings and recommendations to him. 38 Stat. 722, 15 U.S.C. §§ 48, 47. 

651 Cong. Rec. 11083, 11104, 11528-11533, 12146, 12622-12623, 12733-12734, 12787, 
18311-13312, 14251, 14460, 14926, 14929; H. R. Rep. No. 533, 63d Cong., 2d Sess. 1, 6 
(1914) ; H. R. Rep. No. 1142, 63d Cong., 2d Sess. 18-19 (1914) ; Sen. Rep. No. 597, 63d 
Cong., 2d Sess. 12-13 (1914). 
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defend both a Commission proceeding and a Sherman Act suit based 
largely on the same alleged misconduct. 

We find nothing to justify a holding that the filing of a Sherman 
Act suit by the Attorney General requires the termination of these 
Federal Trade Commission proceedings. In the first place, although 
all conduct violative of the Sherman Act may likewise come within 
the unfair trade practice prohibitions of the Trade Commission Act, 
the converse is not necessarily true. It has long been recognized that 
there are many unfair methods of competition that do not assume the 
proportions of Sherman Act violations. Federal Trade Comm'n v. RB. 
F. Keppel & Bro., 291 U. S. 304 [18 F. T. C. 684, 2S. & D. 259]; 
Federal Trade Commin v. Gratz, 253 U.S. 421, 427 [2 F. T. C. 564,18. 
& D. 69]. Hence a conclusion that respondents’ conduct constituted 
an unfair method of competition does not necessarily mean that their 
same activities would also be found to violate § 1 of the Sherman Act. 
In the second place, the fact that the same conduct may constitute a 
violation of both acts in nowise requires us to dismiss this Commission 
proceeding. Just as the Sherman Act itself permits the attorney 
general to bring simultaneous civil and criminal suits against a de- 
fendant based on the same misconduct, so the Sherman Act and the 
Trade Commission Act provide the Government with cumulative 
remedies against activity detrimental to competition. Both the legis- 
lative history of the Trade Commission Act and its specific language 
indicate a congressional [695] purpose, not to confine each of these pro- 
ceedings within narrow, mutually exclusive limits, but rather to per- 
mit the simultaneous use of both types of proceedings. Marquette’s 
objections to the Comunission’s jurisdiction are overruled. 

Objections to Commission's Jurisdiction by Certain Respondents on 
Ground That They Were Not Engaged in Interstate Commerce.—One 
other challenge to the Commission’s jurisdiction is specially raised by 
Northwestern Portland and Superior Portland. The Commission 
found that “Northwestern Portland makes no sales or shipments out- 
side the State of Washington,” and that “Superior Portland, with few 
exceptions, makes sales and shipments outside the State of Wash- 
ington only to Alaska.” These two respondents contend that, since 
they did not engage in interstate commerce and since § 5 of the Trade 
Commission Act applies only to unfair methods of competition in 
interstate commerce, the Commission was without jurisdiction to enter 
an order against them under Count I of the complaint. For this con- 
tention they chiefly rely on Federal Trade Comm’n v. Bunte Bros., 312 
U.S. 349 [82 F. T. C. 1848, 3 S. & D. 337]. They also argue that for 
the same reason the Commission lacked jurisdiction to enforce against 
them the price discrimination charge in Count IT of the complaint. 

We cannot sustain this contention. The charge against these re- 
spondents was not [801] that they, apart from the other respondents, 
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had engaged in unfair methods of competition and price discrimina- 
tions simply by making intrastate sales. Instead, the charge was, 
as supported by the Commission’s findings, that these respondents in 
combination with others agreed to maintain a delivered price system 
in order to eliminate price competition in the sale of cement in inter- 
state commerce. The combination, as found, includes the Institute 
and cement companies located in many different states. The Com- 
- mission has further found that “In general, said corporate respond- 
ents [696] have maintained, and now maintain a constant course of 
trade and commerce in cement among and between the several States 
of the United States.” The fact that one or two of the numerous 
participants in the combination happen to be selling only within the 
borders of a single state is not controlling in determining the scope 
of the Commission’s jurisdiction. The important factor is that the 
concerted action of all of the parties to the combination is essential in 
order to make wholly effective the restraint of commerce among the 
states.’ The Commission would be rendered helpless to stop unfair 
methods of competition in the form of interstate combinations and 
conspiracies if its jurisdiction could be defeated on a mere showing 
that each conspirator had carefully confined his illegal activities 
within the borders of a single state. We hold that the Commission 
did have jurisdiction to make an order against Superior Portland and 
Northwestern Portland. 

The Multiple Basing Point Delivered Price System—sSince the 
multiple basing point delivered price system of fixing prices and terms 
of cement sales is the nub of this controversy, it will be helpful at this 
preliminary stage to point out in general what it is and how it works. 
A. brief reference to the distinctive characteristics of “factory” or 
“mill prices” and “delivered prices” is of importance to an under- 
standing of the basing point delivered price system here involved. 

Goods may be sold and delivered to customers at the seller’s mill or 
warehouse door or may be sold free on board (f. 0. b.) trucks or rail- 
road cars immediately adjacent to the seller’s mill or warehouse. In 
either event the actual cost of the goods to the purchaser is, broadly 
speaking, the seller’s “mill price” plus the purchaser’s cost of [697] 
transportation. However, if the seller fixes a price at which he under- 
takes to deliver goods to the purchaser where they are to be used, the 
cost to the purchaser is the “delivered price.” A seller who makes 
the “mill price” identical for all purchasers of like amount and quality 
simply delivers his goods at the same place (his mill) and for the 
same price (price at the mill). He thus receives for all f. 0. b. mill 
sales an identical net amount of money for like goods from all custom- 


7™See Ramsay Co. v. Bill Posters Assn., 260 U. S. 501, 511; Stevens Co. v. Foster & 
Kleiser Co., 311 U. S. 255, 260-261 ; United States v. Frankfort Distilleries, 324 U. S. 293, 


297-298. 
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ers. But a “delivered price” system creates complications which may 
result in a seller’s receiving different net returns from the sale of like 
goods. The cost of transporting 500 miles is almost always more than 
the cost of transporting 100 miles. Consequently if customers 100 and 
500 miles away pay the same “delivered price,” the seller’s net return 
is less from the more distant customer. This difference in the pro- 
ducer’s net return from sales to customers in different localities under 
a “delivered price” system is an important element in the charge under 
Count I of the complaint and is the crux of Count II. 

« The best known early example of a basing point price system was 
called “Pittsburgh plus.” It related to the price of steel. The Pitts- 
burgh price was the base price, Pittsburgh being therefore called a 
price basing point. In order for the system to work, sales had to be 
made only at delivered prices. Under this system the delivered price 
of steel from anywhere in the United States to a point of delivery any- 
[802] where in the United States was in general the Pittsburgh price 
plus the railroad freight rate from Pittsburgh to the point of delivery.® 
Take Chicago, [linois, as an illustration of the operation and conse- 
quences [698] of the system. A Chicago steel producer was not free to 
sell his steel at cost plus a reasonable profit. He must sell it at the Pitts- — 
burgh price plus the railroad freight rate from Pittsburgh to the point 
of delivery. Chicago steel custemers were by this pricing plan thus 
arbitrarily required to pay for Chicago produced steel the Pittsburgh 
base price plus what it would have cost to ship the steel by rail from 
Pittsburgh to Chicago had it been shipped. The theoretical cost of 
this fictitious shipment became known as “phantom freight.” But 
had it been economically possible under this plan for a Chicago pro- 
ducer to ship his steel to Pittsburgh, his “delivered price” would have 
been merely the Pittsburgh price, although he actually would have 
been required to pay the freight from Chicago to Pittsburgh. Thus 
the “delivered price” under these latter circumstances required a Chi- 
cago (non-basing point) producer to “absorb” freight costs. That is, 
such a seller’s net returns became smaller and smaller as his deliveries 
approached closer and closer to the basing point. 

Several results obviously flow from use of a single basing point 
system such as “Pittsburgh plus” originally was. One is that the 
“delivered prices” of all producers in every locality where deliveries 
are made are always the same regardless of the producers’ different 
freight costs. Another is that sales made by a non-base mill for deliv- 
ery at different localities result in net receipts to the seller which vary 

5’ This was not true ag to steel produced and shipped from Birmingham, Alabama. Under 
the system Birmingham steel had to be sold at the Pittsburgh price plus an arbitrary addi- 


tion of $5 per ton, There were also other minor variations from the system as here 
described. See United States Steel Corp., et al., 8 ¥.T. C. 1. 
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in amounts equivalent to the “phantom freight” included in, or the 
“freight absorption” taken from the “delivered price.” 

As commonly employed by respondents, the basing point system is 
not single but multiple. That is, instead of one basing point, like that 
in “Pittsburgh plus,” a number of basing point localities are used. 
In the multiple basing point system, just as in the single basing point 
system, freight absorption or phantom freight is an element [699] 
of the delivered price on all sales not governed by a basing point 
actually located at the seller’s mill.° And all sellers quote identical 
delivered prices in any given locality regardless of their different costs 
of production and their different freight expenses. Thus the mul- 
tiple and single systems function in the same general manner and 
produce the same consequences—identity of prices and diversity of 
net returns.” [803] Such differences [700] as there are in matters 
here pertinent are therefore differences of degree only. 

Alleged Bias of the Commvission.—One year after the taking of testi- 
mony had been concluded and while these proceedings were still pend- 
ing before the Commission, the respondent Marquette asked the Com- 
mission to disqualify itself from passing upon the issues involved. 
Marquette charged that the Commission had previously prejudged 
the issues, was “prejudiced and biased against the Portland cement 
industry generally,” and that the industry and Marquette in particular 
could not receive a fair hearing from the Commission. After hear- 
ing oral argument the Commission refused to disqualify itself. This 
contention, repeated here, was also urged and rejected in the Circuit 
Court of Appeals one year before that court reviewed the merits of the 
Commission’s order. Marquette Cement Mfg. v. Federal Trade 
Commin, 147 F. (2a) 589 [40 F. T. C. 869]. 


°A base mill selling cement for delivery at a point outside the area in which its base 
price governs, and inside the area where another base mill’s lower delivered price governs, 
adopts the latter’s lower delivered price. The first base mill thus absorbs freight and 
becomes as to such sales a non-base mill. 

10The Commission in its findings explained how the multiple basing point system affects 
a seller’s net return on sales in different localities and how the delivered price is determined 
at any particular point. “Substantially all sales of cement by the corporate respondents 
are made on the basis of a delivered price; that is, at a price determined by the location 
at which actual delivery of the cement is made to the purchaser. In determining the de- 
livered price which will be charged for cement at any given location, respondents use a 
multiple basing-point system. The formula used to make this system operative is that the 
delivered price at any location shall be the lowest combination of base price plus all-rail 
freight. Thus, if Mill A has a base price of $1.50 per barrel, its delivered price at each 
location where it sells cement will be $1.50 per barrel plus the all-rail freight from its 
mill to the point of delivery, except that when a sale is made for delivery at a location at 
which the combination of the base price plus all-rail freight from another mill is a lower 
figure, Mill A uses this lower combination so that its delivered price at such location will 
be the same as the delivered price of the other mill. At all locations where the base price 
of Mill A plus freight is the lowest combination, Mill A recovers $1.50 net at the mill, and 
at locations where the combination of base price plus freight of another mill is lower, Mill A 
shrinks its mill net sufficiently to equal that price. Under these conditions it is obvious that 
the highest mill net which can be recovered by Mill A is $1.50 per barrel, and on sales 
where it has been necessary to shrink its mill net in order to match the delivered price of 
another mill, its net recovery at the mill is less than $1.50.” 37 F. T. C. at 147-148. 
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Marquette introduced numerous exhibits intended to support its 
charges. In the main these exhibits were copies of the Commission’s 
reports made to Congress or to the President, as required by § 6 of 
the Trade Commission Act. 15 U. S. C. § 46. These reports, as 
well as the testimony given by members of the Commission before 
congressional committees, make it clear that long before the filing 
of this complaint the members of the Commission at that time, or 
at least some of them, were of the opinion that the operation of 
the multiple basing point system as they had studied it was the equiv- 
alent of a price fixing restraint of trade in violation of the Sherman 
Act. We therefore decide this contention, as did the Circuit Court 
of Appeals, on the assumption that such an opinion had been formed 
by the entire membership of the Commission as a result of its prior 
official investigations. But we also agree with that court’s holding 
that this belief did not disqualify the Commission. 

[701] In the first place, the fact that the Commission had enter- 
tained such views as the result of its prior ew parte investigations did 
not necessarily mean that the minds of its members were irrevocably 
closed on the subject of the respondents’ basing point practices. Here, 
in contrast to the Commission’s investigations, members of the 
cement industry were legally authorized participants in the hearings. 
They produced evidence—volumes of it. They were free to point 
out to the Commission by testimony, by cross-examination of wit- 
nesses, and by arguments, conditions of the trade practices under 
attack which they thought kept these practices within the range of 
legally permissible business activities. 

Moreover, Marquette’s position, if sustained, would to a large ex- 
tent defeat the congressional purposes which prompted passage of 
the Trade Commission Act. Had the entire membership of the Com- 
mission disqualified in the proceedings against these respondents, this 
complaint could not have been acted upon by the Commission or by 
any other government agency. Congress has provided for no such 
contingency. It has not directed that the Commission disqualify 
itself under any circumstances, has not provided for substitute com- 
missioners should any of its members disqualify, and has not au- 
thorized any other government agency to hold hearings, make find- 
ings, and issue cease and desist orders in proceedings against. unfair 
trade practices." Yet if Marquette is right, the Commission, by 
making studies and filing reports in obedience to congressional com- 
mand, completely immunized the prac [804] tices investigated, even 


41 Marquette in support of its motion to disqualify the Commission urged that the 
Department of Justice and the Commission had concurrent power or jurisdiction to enforce 
the prohibitions of the Sherman Act. 147 FB. (2d) at 593. 
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though they are “unfair,” from any cease and desist order by the 
Commission or any other governmental agency. 

[702] There is no warrant in the Act for reaching a conclusion which 
would thus frustrate its purposes. If the Commission’s opinions 
expressed in congressionally required reports would bar its members 
from acting in unfair trade proceedings, it would appear that opinions 
expressed in the first basing point unfair trade proceeding would 
similarly disqualify them from ever passing on another. See Mor- 
gan Vv. United States, 313 U.S. 409, 421. Thus experience acquired 
from their work as commissioners would be a handicap instead of an 
advantage. Such was not the intendment of Congress. For Con- 
gress acted on a committee report stating: “It is manifestly desirable 
that the terms of the commissioners shall be long enough to give 
them an opportunity to acquire the expertness in dealing with these 
special questions concerning industry that comes from experience.” 
Report of Committee on Interstate Commerce, No. 597, June 18, 1914, 
63d Cong., 2d Sess. 10-11. 

Marquette also seems to argue that it was a denial of due process 
for the Commission to act in these proceedings after having expressed 
the view that industry-wide use of the basing point system was illegal. 
‘A number of cases are cited as giving support to this contention. 
Tumey v. Ohio, 273 U. §. 510, is among them. But it provides no 
support for the contention. In that case Tumey had been convicted 
of a criminal offense, fined, and committed to jail by a judge who had 
a direct, personal, substantial, pecuniary interest in reaching his con- 
clusion to convict. A criminal conviction by such a tribunal was 
held to violate procedural due process. But the Court there pointed 
out that most matters relating to judicial disqualification did not 
rise to a constitutional level. Jd. at 523. 

Neither the Zwmey decision nor any other decision of this Court 
would require us to hold that it would be a violation of procedural due 
process for a judge to sit in [703] a case after he had expressed an 
opinion as to whether certain types of conduct were prohibited by law. 
In fact, judges frequently try the same case more than once and 
decide identical issues each time, although these issues involve ques- 
tions both of law and fact. Certainly, the Federal Trade Commis- 
sion cannot possibly be under stronger constitutional compulsions in 
this respect than a court.” 

The Commission properly refused to disqualify itself. We thus 
need not review the additional holding of the Circuit Court of Appeals 


12“Section Five of the Federal Trade Commission Act does not provide private persons 
with an administrative remedy for private wrongs.” The Commission is not a court. It 
ean render no judgment, civil or criminal. Federal Trade Comm/’n v. Klesner, 280 U. S. 
19, 25 [13 F. T. C. 581, 1 S. & D. 1166] ; and see Humphrey’s Pxecutor v. United States, 
295 U. S. 602, 628; Louisville € N. R. Co. v. Garrett, 231 U. S. 298, 307. 
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that Marquette’s objection on the ground of the alleged bias of the 
Commission was filed too late in the proceedings before that agency to 
warrant consideration. 

Alleged Errors in re Introduction of Evidence——The complaint 
before the Commission, filed July 2, 1937, alleged that respondents had 
maintained an illegal combination for “more than eight years last 
past.” In the Circuit Court of Appeals and in this Court the Govern- 
ment treated its case on the basis that the combination began in August, 
1929, when the respondent Cement Institute was organized. The Gov- 
ernment introduced much evidence over respondents’ objections, how- 
ever, which showed the activities of the cement industry for many 
years prior to 1929, some of it as far back as 1902. It also introduced 
evidence as to respondents’ activities from 1933 to May 27, 1935, much 
of which re[805]lated to the preparation and administration of the 
NRA Code for the cement industry pursuant to the National Industrial 
Recovery Act, 48 Stat. 195, held invalid by this Court [704] May 27, 
1935, in Schechter Poultry Corp v. United States, 295 U.S. 495. All 
of the testimony to which objection was made related to the initiation, 
development, and carrying on of the basing point practices. 

Respondents contend that the pre-1929 evidence, especially that 
prior to 1919, is patently inadmissible with reference to a 1929 com- 
bination, many of whose alleged members were non-existent in 1919. 
They also urge that evidence of activities during the NRA period was 
improperly admitted because § 5 of Title I of the NRA provided that 
any action taken in compliance with the code provisions of an industry 
should be “exempt from the provisions of the antitrust laws of the 
United States.” And some of the NRA period testimony relating to 
basing point practices did involve references to code provisions. The 
Government contends that evidence of both the pre-1929 and the NRA 
period activities of members of the cement industry tends to show a 
continuous course of concerted efforts on the part of the industry, or at 
least most of it, to utilize the basing point system as a means to fix 
uniform terms and prices at which cement would be sold, and that the 
Commission had properly so regarded this evidence. The Circuit 
Court of Appeals agreed with respondents that the Commission had 
erroneously considered both the NRA period evidence and the pre-1929 
evidence in making its findings of the existence of a combination 
among respondents. 

We conclude that both types of evidence were admissible for the pur- 
pose of showing the existence of a continuing combination among re- 
spondents to utilize the basing point pricing system.” 


#3, We need not here determine what protection was afforded respondents by the exemp- 
tion from the antitrust laws conferred by the Act later held unconstitutional. Nor need 
we decide whether this provision also exempted respondents from the unfair methods of 
competition provisions of the Trade Commission Act. The Government does not press 
either contention here. 
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The Commission did not make its findings of post-1929 combination, 
in whole or in part, on the premise that [705] any of the respondents’ 
pre-1929 or NRA code activities were illegal. The consideration given 
these activities by the Commission was well within the established 
judicial rule of evidence that testimony of prior or subsequent trans- 
actions, which for some reason are barred from forming the basis for a 
suit, may nevertheless be introduced if it tends reasonably to show the 
purpose and character of the particular transactions under scrutiny. 
Standard Oil.Co. v. United States, 221 U.S. 1, 46-47; United States v. 
Reading Co., 253 U. S. 26, 43-44. Here the trade practices of an entire 
industry were under consideration. Respondents, on the one hand, 
insisted that the multiple basing point delivered price system repre- 
sented a natural evolution of business practices adopted by the differ- 
ent cement companies, not in concert, but separately in response to 
customers’ needs and demands. That the separately adopted business 
practices produced uniform terms and conditions of sale in all locali- 
ties was, so the respondents contended, nothing but an inevitable result 
of long-continued competition. On the other hand, the Government 
contended that, despite shifts in ownership of individual cement com- 
panies, what had taken place from 1902 to the date the complaint was 
filed showed continued concerted action on the part of all cement pro- 
ducers to develop and improve the basing point system so that it would 
automatically eliminate competition. In the Government’s view the 
Institute when formed in 1929 simply took up the old practices for the 
old purpose and aided its member companies to carry it straight on 
through and beyond the NRA period. 

Furthermore, administrative agen [806] cies like the Federal Trade 
Commission have never been restricted by the [706] rigid rules of evi- 
dence. Interstate Commerce Comm’n v. Baird, 194 U.S. 25, 44. And 
of course rules which bar certain types of evidence in criminal or quasi- 
criminal cases are not controlling in proceedings like this, where the 
effect of the Commission’s order is not to punish or to fasten liability on 
respondents for past conduct but to ban specific practices for the future 
in accordance with the general mandate of Congress. 

The foregoing likewise largely answers respondent’s contention that 
there was error in the admission of a letter written by one Treanor 
in 1934 to the chairman of the NRA code authority for the cement 
industry. Treanor, who died prior to the filing of the complaint, was 
at the time president of one of the respondent companies and also an 
active trustee of the Institute. In the letter he stated among other 
things that the cement industry was one “above all others that cannot 
stand free competition, that must systematically restrain competition 
or be ruined.” This statement was made as part of his criticism of the 
cement industry’s publicity campaign in defense of the basing point 
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system. The relevance of this statement indicating this Institute 
official’s informed judgment is obvious. That it might be only his 
conclusion does not render the statement inadmissible in this 
administrative proceeding. 

All contentions in regard to the introduction of testimony have 
been considered. None of them justify refusal to enforce this order. 

The Old Cement Case-—This Court’s opinion in Cement Mfrs. 
Protective |Assn. v. United States, 268 U. S. 588, known as the Old 
Cement case, is relied on by the respondents in almost every contention 
they present. We think it has little relevance, if any at all, to the 
issues in this case. 

In that case the United States brought an action in the District Court 
to enjoin an alleged combination to violate [707] § 1 of the Sherman 
Act. The respondents were the Cement Manufacturers Protective 
Association, four of its officers, and nineteen cement manufacturers. 
The District Court held hearings, made findings of fact, and issued an 
injunction against those respondents. This Court, with three justices 
dissenting, reversed upon a review of the evidence. It did so because 
the Government did not charge and the record did not show “any 
agreement or understanding between the defendants placing limita- 
tions on either prices or production,” or any agreement to utilize the 
basing point system as a means of fixing prices. The Court said “But 
here, the Government does not rely upon agreement or understanding, 
and this record wholly fails to establish, either directly or by inference, 
any concerted action other than that involved in the gathering and 
dissemination of pertinent information with respect to the sale and 
distribution of cement to which we have referred; and it fails to show 
any effect on price and production except such as would naturally flow 
from the dissemination of that information in the trade and its natural 
influence on individual action.” . Zd. at 606. In the Old Cement case 
and in Maple Flooring Assn. v. United States, 268 U. S. 563, decided 
the same day, the Court’s attention was focused on the rights of a 
trade association, despite the Sherman Act, openly to gather and dis- 
seminate statistics and information as to production costs, output, 
past prices, merchandise on hand, specific job contracts, freight rates, 
etc., so long as the Association did these things without attempts to 
foster agreements or concerted action with reference to prices, produc- 
tion, or terms of sale. Such associations were declared guiltless of 
violating the Sherman Act because “in fact, no prohibited concert of 
action was found.” Corn Products Co. v. Federal Trade Comm'n, 
324 U.S. 726, 735 [40 F. T. C. 892]. 

[708], [807]: The Court’s holding in the Old Cement case would not 
have been inconsistent with a judgment sustaining the Commission’s 
order here, even had the two cases been bef »re this Court the same day. 
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The issues in the present Commission proceedings are quite different 
from those in the Old Cement case, although many of the trade prac- 
tices shown here were also shown there. In the first place, unlike the 
Old Cement case the Commission does here specifically charge a com- 
bination to utilize the basing point system as a means to bring about 
uniform prices and terms of sale. And here the Commission has 
focused attention on this issue, having introduced evidence on the 
issue which covers thousands of pages. Furthermore, unlike the trial 
court in the Old Cement case, the Commission has specifically found 
the existence of a combination among respondents to employ the basing 
point system for the purpose of selling at identical prices. 

In the second place, individual conduct, or concerted conduct, which 
falls short of being a Sherman Act violation may as a matter of 
Jaw constitute an “unfair method of competition” prohibited by the 
Trade Commission Act. A major purpose of that Act, as we have 
frequently said, was to enable the Commission to restrain practices 
as “unfair” which, although not yet having grown into Sherman Act 
dimensions would, most likely do so if left unrestrained. The Com- 
mission and the courts were to determine what conduct, even though it 
might then be short of a Sherman Act violation, was an “unfair method | 
of competition.” This general language was deliberately left to the 
“Commission and the courts” for definition because it was thought 
that “There is no limit to human inventiveness in this field”; that 
consequently, a definition that fitted practices known to lead towards 
an unlawful restraint of trade today would not fit tomorrow’s new 
inventions in the field; and that for Congress to try to keep its precise 
definitions abreast of this course of conduct [709] would be an “end- 
less task.” See Federal Trade Commission v. R. F. Keppel & Bro., 
291 U. S. 304, 310-312 [18 F. T. C. 684, 2 S. & D. 259], and congres- 
sional committee reports there quoted. 

These marked differences between what a court must decide in a 
Sherman Act proceeding and the duty of the Commission in de- 
termining whether conduct is to be classified as an unfair method of 
competition are enough in and of themselves to make the Old Cement 
decision wholly inapplicable to our problems in reviewing the findings 
in this ease. That basic problem is whether the Commission made 
findings of concerted action, whether those findings are supported by 
evidence, and if so whether the findings are adequate as a matter of 
law to sustain the Commission’s conclusion that the multiple basing 
point system as practiced constitutes an “unfair method of competi- 
tion,” because it either restrains free competition or is an incipient 
menace to it. 

Findings and Evidence.—It is strongly urged that the Commission 
failed to find, as charged in both counts of the complaint, that the 
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respondents had by combination, agreements, or understandings 
among themselves utilized the multiple basing point delivered price 
system as a restraint to accomplish uniform prices and terms of sale. 
A subsidiary contention is that assuming the Commission did so find, 
there is no substantial evidence to support such a finding. We think 
that adequate findings of combination were made and that the findings 
have support in the evidence. 

The Commission’s findings of fact set out at great length and with 
painstaking detail numerous concerted activities carried on in order 
to make the multiple basing point system work in such way that com- 
petition in quality, price and terms of sale of cement would be non- 
existent, and that uniform prices, job contracts, discounts, and terms 
of sale would be continuously maintained. The Commission found 
that many of these activities [710], were-carried on by the Cement 
Institute, the industry’s unincorporated trade association, and that in 
other instances the activities were under the immediate control of 
groups of respondents. Among the collective methods used to ac- 
complish [808] these purposes, according to the findings, were boy- 
cotts; discharge of uncooperative employees; organized opposition to 
the erection of new cement plants; selling cement in a recalcitrant 
price cutter’s sales territory at a price so low that the recalcitrant was 
forced to adhere to the established basing point prices; discouraging 
the shipment of cement by truck or barge; and preparing and dis- 
tributing freight rate books which provided respondents with similar 
figures to use as actual or “phantom” freight factors, thus guaranteeing 
that their delivered prices (base prices plus freight factors) would 
be identical on all sales whether made to individual purchasers under 
open bids or to governmental agencies under sealed bids. These are 
but a few of the many activities of respondents which the Commission 
found to have been done in combination to reduce or destroy price 
competition in cement. After having made these detailed findings of 
concerted action, the Commission followed them by a general finding 
that “the capacity, tendency, and effect of the combination maintained 
by the respondents herein in the manner aforesaid is to . . . promote 
and maintain their multiple basing point delivered-price system and 
obstruct and defeat any form of competition which threatens or tends 
to threaten the continued use and maintenance of said system and 
the uniformity of prices created and maintained by its use.”14 The 


144 Paragraph 26 of the Findings is as follows: 

“The Commission concludes from the evidence of record and therefore finds that the 
capacity, tendency, and effect of the combination maintained by the respondents herein in 
the manner aforesaid and the acts and practices performed thereunder and in connection 
therewith by said respondents, as set out herein, has been and is to hinder, lessen, restrain 
and suppress competition in the sale and distribution of cement in, among, and bebaden 
the several States of the United States ; to deprive purchasers of cement, both private and 
governmental of the benefits of competition in price; to systematically maintain artificial 
and monopolistic methods and prices in the gale and distribution of cement, including com- 
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Commission then concluded [711] that “The aforesaid combination 
and acts and practices of respondents pursuant thereto and in connec- 
tion therewith, as hereinabove found, under the conditions and cir- 
cumstances set forth, constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act.” And the Commission’s cease and desist order pro- 
hibited respondents “from entering into, continuing, cooperating in, 
or carrying out any planned common course of action, understanding, 
agreement, combination, or conspiracy between and among any two 
or more of said respondents . . .” to do certain things there 
enumerated. 

Thus we have a complaint which charged collective action by re- 
spondents designed to maintain a sales technique [712] that restrained 
competition, detailed findings of collective activities by groups of re- 
spondents to achieve that end, then a general finding that respondents 
maintained the combination, and finally an order prohibiting the 
continu [809] ance of the combination. It seems impossible to con- 
ceive that anyone reading these findings in their entirety could doubt 
that the Commission found that respondents, collectively maintained a 
multiple basing point delivered price system for the purpose of sup- 
pressing competition in cement sales. The findings are sufficient. 
The contention that they are not is without substance. 

Disposition of this question brings us to the related contention that 
there was no substantial evidence to support the findings. We might 
well dispose of the contention as this Court dismissed a like one 
with reference to evidence and findings in a civil suit brought under 
the Sherman Act in Sugar Institute v. United States, 297 U.S. 553, 
601: “After a hearing of extraordinary length, in which no pertinent 
fact was permitted to escape consideration, the trial court subjected 
the evidence to a thorough and acute analysis which has left but 
slight room for debate over matters of fact. Our examination of 
the record discloses no reason for overruling the court’s findings in 
any matter essential to our decision.” In this case, which involves 
the evidence and findings of the Federal Trade Commission, we like- 


mon rate factors used and useful in the pricing of cement; to prevent purchasers from 
utilizing motor trucks or water carriers for the transportation of cement and from obtaining 
benefits which might accrue from the use of such transportation agencies ; to require that 
purchases of cement be made on a delivered price basis, and to prevent and defeat efforts of 
purchasers to avoid this requirement ; frequently to deprive agencies of the Federal Govern- 
ment of the benefits of all or a part of the lower land-grant rates available to such pur- 
chasers; to require certain agencies of the Federal Government to purchase their require- 
ments of cement through dealers at higher prices than are available in direct purchases 
from manufacturers; to establish and maintain an agreed classification of customers who 
may purchase cement from manufacturers thereof; to maintain uniform terms and condi- 
tions of sale; to hinder and obstruct the sale of imported cement through restraints upon 
those who deal in such cement; and otherwise to promote and maintain their multiple 
basing-point delivered-price system and obstruct and defeat any form of competition which 
threatens or tends to threaten the continued use and maintenance of said system and the 
uniformity of prices created and maintained by its use.” 37 F. T. C. at 257-258. 
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wise see no reason for upsetting the essential findings of the Commis- 
sion. Neither do we find it necessary to refer to all the voluminous 
testimony in this record which tends to support the Commission’s 
findings. 

Although there is much more evidence to which reference could 
be made, we think that the following facts shown by evidence im the 
record, some of which are in dispute, are sufficient to warrant the 
Commission’s finding of concerted action. 

When the Commission rendered its decision there were about 80 
cement manufacturing companies in the United [713] States operating 
about 150 mills. Ten companies controlled more than half of the mills 
and there were substantial corporate affiliations among many of the 
others. This concentration of productive capacity made concerted 
action far less difficult than it would otherwise have been. The belief 
is prevalent in the industry that because of the standardized nature 
of cement, among other reasons, price competition is wholly unsuited 
to it. That belief is historic. It has resulted in concerted activities 
to devise means and measures to do away with competition in the 
industry. Out of those activities came the multiple basing point 
delivered price system. Evidence shows it to be a handy instrument 
to bring about elimination of any kind of price competition. The 
use of the multiple basing point delivered price system by the cement 
producers has been coincident with a situation whereby for many years, 
with rare exceptions, cement has been offered for sale in every given 
locality at identical prices and terms by all producers. Thousands 
of secret sealed bids have been received by public agencies which 
corresponded in prices of cement down to a fractional part of a 
penny.” 

[714] Occasionally foreign cement has been imported, and cement 
dealers have sold it below the delivered price of the domestic product. 
Dealers who persisted in selling foreign cement were boycotted by the 
domestic producers. Officers of the Institute took the lead in securing 
pledges by producers not to permit sales f. 0. b. mill to purchasers who 
furnished their own trucks, a practice regarded as seriously [810] 
disruptive of the entire delivered price structure of the industry. 


% The following is one among many of the Commission’s findings as to the identity of 
sealed bids: 

An abstract of the bids for 6,000 barrels of cement to the United States Hngineer Office 
at Tucumeari, New Mexico, opened April 23, 1936, shows the following : 


Name of bidder Price per Bol. | Name of bidder Price per Bol. 
Monarehy. 2wentie pei it aa oe $8.:286854;|\ Oklahoma 1-4-2 oo ee $3. 286854 
Ash «GroVeseSoeo tea oe oh 3; 286854:| iConsolidatedses bs as baer 3. 286854 
Behighs «sos se Se ee et By 868545 |\Miniaityet ened eee 3. 286854 
Southwesterna. 3:5 32-see 3) 286864 | MonerStarosa soe a ee 3. 286854 
U. S. Portland Cement Co_____— B3iw286854)|\iniwersal 2 Soot So ee 3. 286854 

Coloradop testes cuir ee 8. 286854 


All bids subject to 10¢ per barrel discount for payment in 15 days. (Com. Bx. 175—A.) 
See 157 F. (2d) at 576. 
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During the depression in the 1930's, slow business prompted some 
producers to deviate from the prices fixed by the delivered price 
system. Meetings were held by other producers; an effective plan 
was devised to punish the recalcitrants and bring them into line. The 
plan was simple but successful. Other producers made the recalci- 
trant’s plant an involuntary base point. The base price was driven 
down with relatively insignificant losses to the producers who imposed 
the punitive basing point, but with heavy losses to the recalcitrant who 
had to make all its sales on this basis. In one instance, where a pro- 
ducer had made a low public bid, a punitive base point price was put 
on its plant and cement was reduced 10¢ per barrel; further reduc- 
tions quickly followed until the base price at which this recalcitrant 
had to sell its cement dropped to 75¢ per barrel, scarcely one-half of 
its former base price of $1.45. Within six weeks after the base price 
hit 75¢ capitulation occurred and the recalcitrant joined a portland 
cement association. Cement in that locality then bounced back to 
$1.15, later to $1.35, and finally to $1.75 

The foregoing are but illustrations of the practices shown to have 
been utilized to maintain the basing point price system. Respondents 
offered testimony that cement is a standardized product, that “cement 
is cement,” that no differences existed in quality or usefulness, and that 
purchasers demanded delivered price quotations because [715] of the 
high cost of transportation from mill to dealer. There was evidence, 
however, that the Institute and its members had, in the interest of 
eliminating competition, suppressed information as to the variations 
in quality that sometimes exist in different cements.’* Respondents 
introduced the testimony of economists to the effect that competition 
alone could lead to the evolution of a multiple basing point system of 
uniform delivered prices and terms of sale for an industry with a 
standardized product and with relatively high freight costs. These 
economists testified that for the above reasons no inferences of collu- 
sion, agreement, or understanding could be drawn from the admitted 
fact that cement prices of all United States producers had for many 
years almost invariably been the same in every given locality in the 
country. There was also considerable testimony by other economic 
experts that the multiple basing point system of delivered prices as 
employed by respondents tonsronatiod accepted economic ee 
and could only have been maintained through collusion. 

The Commission did not adopt the views of the economists produced 
by the respondents. It decided that even though competition might 
tend to drive the price of standardized products to a uniform level, 


16 See Sugar Institute v. United States, 297 U. 8. 553, 600 : “The fact that, because sugar 
is a standardized commodity, there is a strong tendency to uniformity of price, makes it the 
more important that. such opportunities as may exist for fair competition should not be 


impaired.” 
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such a tendency alone could not account for the almost perfect identity 
in prices, discounts, and cement containers which had prevailed for 
so long a time in the cement industry. The Commission held that the 
uniformity and absence of competition in the industry were the re- 
sults of understandings or agreements entered into or carried out by 
concert of the Institute and the other respondents. It [716] may 
possibly be true, as respondents’ economists testified, that cement pro- 
ducers will, without agreement express or implied and without under- 
standing explicit or tacit, always and at all times (for such has been 
substantially the case here) charge for their cement precisely, to the 
fractional part of a penny, the price their competitors charge. Cer- 
tainly it runs counter to what many people have believed, namely, 
that without agreement, prices will vary—that the desire to sell will 
sometimes be so strong that a seller will be willing to lower his prices 
and take his chances. We therefore hold that the Commission was 
not compelled to accept the views of respondents’ economist-witnesses 
that active competition was bound to produce uniform cement [811] 
prices. The Commission was authorized to find understanding, ex- 
press or implied, from evidence that the industry’s Institute actively 
worked, in cooperation with various of its members, to maintain the 
multiple basing point delivered price system; that this pricing system 
is calculated to produce, and has produced, uniform prices and terms 
of sale throughout the country; and that all of the respondents have 
sold their cement substantially in accord with the pattern required by 
the multiple basing point system.” 

[717] Some of the respondents contend that particularly as to them 
crucial findings of participation by them in collective action to elimi- 
nate price competition and to bring about uniformity of cement prices 
are without testimonial support. On this ground they seek to have 
the proceedings dismissed as to them even though there may be ade- 
quate evidence to sustain the Commission’s findings and order as to 
other respondents. The Commission rejected their contentions; the 
Circuit Court of Appeals did not consider them in its opinion. Those 
respondents whose individual contentions in this respect deserve spe- 
cial mention are central and southern California cement companies; 


“Tt is enough to warrant a finding of a “combination” within the meaning of the Sher- 
man Act, if there is evidence that persons, with knowledge that concerted action was con- 
templated and invited, give adherence to and then participate in a scheme. Interstate 
Circuit v. United States, 306 U. S. 208, 226-227; United States v. Masonite Corp., 316 
U. S. 265, 275 ; United States v. Bausch & Lomb Co., 321 U. 8. 707, 722-723 ; United States 
v. U. 8. Gypsum Co., 333 U. 8. 864, 398, 394. See United States Maltsters Assn. v. Federal 
Trade Comm’n, 152 F. (2d) 161, 164 [41 F. T. c. 450]: “We are of the view that the 
Commission’s findings that a price fixing agreement existed must be accepted. Any other 
conclusion would do violence to common sense and the realities of the situation. The 
fact that petitioners utilized a system which enabled them to deliver malt at every point 
of destination at exactly the same price is a persuasive circumstance in itself. Bspecially 
is this so when it is considered that petitioners’ plants are located in four different states 


and that the barley from which the malt is manufactured is procured from eight or nine 
different states.” 
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_ Superior Portland Cement Company and Northwestern Portland Ce- 
ment Company, both of the State of Washington; Huron Portland 
_ Cement Company, which does business in the Great Lakes region; and 
| Marquette Cement Manufacturing Company with plants in Illinois 
and Missouri. 
_ These companies support their separate contentions for particular- 
_ ized consideration by pointing out among other things that there was 
record evidence which showed differences between many of their sales 
methods and those practiced by other respondents. Each says that 
_ there was no direct evidence to connect it with all of the practices 
found to have been used by the Institute and other respondents to 
achieve delivered price uniformity. 

The record does show such differences as those suggested. It is cor- 
rect to say, therefore, that the sales practices of these particular re- 
spondents, and perhaps [718]\ of other respondents as well, were not 
at all times precisely like the sales practices of all or any of the 
others. For example, the Commission found that in 1929 all of the 
central California mills became basing points. There was evidence 
that the Institute’s rate books did not extend to the states in which some 
of the California companies did business. The Commission found 
that “In Southern California the basing point system of pricing is 
modified by an elaborate system of zone prices applicable in certain 
areas,” that the California system does not require separate calcula- 
tions to determine the delivered price at each destination, but that 
complete price lists were published by the companies showing de- 
livered prices at substantially all delivery points. Northwestern and 
Superior assert that among other distinctive practices of theirs, they 
were willing to and did bid for government contracts on a mill price 
rather than a delivered price basis. Huron points out that it per- 
mitted the use of trucks to deliver [812]; cement, which practice, far 
from being consistent with the plan of others to maintain the basing 
point delivered price formulas, was frowned on by the Institute and 
others as endangering the success of the plan. Marquette emphasizes 
that it did not follow all the practices used to carry out the anti- 
competition plan, and urges that although the Commission rightly 
found that it had upon occasion undercut its competitors, it erro- 
neously found that its admitted abandonment of price cutting was due 
to the combined pressure of other respondents, including the Institute. 

What these particular respondents emphasize does serve to under- 
score certain findings which show that some respondents were more 
active and influential in the combination than were others,’* and that 


18 Wor example, there was evidence which showed that Huron’s officials participated in 
meetings held in connection with another respondent’s practices deemed inimical to the 
policy of non-competition. As a result of that meeting the offending company agreed that 
it would “play the game 100%”; that it would not countenance ‘‘chiseling” ; that it would 
not knowingly invade territory of its competitors, or ‘‘tear down the price structure.” 
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some companies [719] probably unwillingly abandoned competitive 
practices and entered into the combination. But none of the dis-_ 
tinctions mentioned, or any other differences relied on by these par- 
ticular respondents, justifies a holding that there was no substantial 
evidence to support the Commission’s findings that they cooperated 
with all the others to achieve the ultimate objective of all—the elimi- 
nation of price competition in the sale of cement. These respond- 
ents’ special contentions only illustrate that the Commission was called 
upon to resolve factual issues as to each of them in the light of what- 
ever relevant differences in their practices were shown by the evidence. 
For aside from the testimony indicating the differences in their 
individual sales practices, there was abundant evidence as to common 
practices of these respondents and the others on the basis of which the 
Commission was justified in finding cooperative conduct among all to 
achieve delivered price uniformity. 

The evidence commonly applicable to these and the other respondents * 
showed that all were members of the Institute and that the officers of 
some of these particular respondents were or had been officers of the 
Institute. We have already sustained findings that the Institute was 
organized to maintain the multiple basing point system as one of the 
“customs and usages” of the industry and that it participated in 
numerous activities intended to eliminate price competition through 
the collective efforts of the respondents. Evidence before the Com- 
mission also showed that the delivered prices of these respondents, like 
those of all the other respondents, were, with rare exceptions, identical 
with the delivered prices of all their competitors. Furthermore, there 
was evidence [720] that all of these respondents, including those who 
sold cement on a zone basis in sections of southern California, employed 
the multiple basing point delivered price system on a portion of their 
sales. 

Our conclusion is that there was evidence to support the Commis- 
sion’s findings that all of the respondents, including the California 
companies, Northwestern Portland and Superior Portland, Huron and 
Marquette, cooperated in carrying out the objectives of the basing point 
delivered price system. 

Unfair Methods of Competition—We sustain the Commission’s 
holding that concerted maintenance of the basing point delivered price 
system is an unfair method of competition prohibited by the Federal 
Trade Commission Act. In so doing we give great weight to the 
Commission’s conclusion, as this Court has done in other cases. Fed- 
eral Trade Comm'n v. R. F. Keppel & Bro., 291 U. S. 304, 314 [18 
F. T. C. 684, 2S. & D. 259]; Federal Trade Commin v. Pacific States 
Paper Trade Assn., 273 U.S. 52, 63 [11 F. T..C. 636, 1S. & D. 583]. In 
the Keppel case the Court called attention to the express intention of 
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Congress to create an agency whose membership would at all [813] 
times be experienced, so that its conclusions would be the result of an 
expertness coming from experience. We are persuaded that the Com- 
mission’s long and close examination of the questions it here decided 
has provided it with precisely the experience that fits it for perform- 
ance of its statutory duty. The kind of specialized knowledge Con- 
gress wanted its agency to have was an expertness that would fit it 
to stop at the threshold every unfair trade practice—that kind of prac- 
tice, which if left alone, “destroys competition and establishes monop- 
oly.” Federal Trade Comm'n v. Raladam Co., 283 U. S. 648, 647, 650 
[15 F. T. C. 598, 2S. & D. 116]. And see Federal Trade Comm’n v. 
Raladam Co., 316 U.S. 149, 152 [34 F. T. C. 1843, 3S. & D. 474]. 

We cannot say that the Commission is wrong in concluding that the 
delivered-price system as here used provides [721] an effective instru- 
ment which, if left free for use of the respondents, would result in 
complete destruction of competition and the establishment of monop- 
oly in the cement industry. That the basing point price system may 
lend itself to industry-wide anti-competitive practices is illustrated in 
the following among other cases: United States v. United Gypsum Co. 
et al., 333 U.S. 364, Sugar Institute v. United States, 297 U.S. 553. 
We uphold the Commission’s conclusion that the basing point delivered 
price system employed by respondents is an unfair trade practice 
which the Trade Commission may suppress.’® 

The Price Discrimination Charge in Count Two.—The Commission 
found that respondents’ combination to use the multiple basing point 
delivered price system had effected systematic price discrimination 
in violation of § 2 of the Clayton Act as amended by the Robinson- 
Patman Act. 49 Stat. 1526, 15 U.S. C. § 13. Section 2 (a) of that 
Act declares it to “be unlawful for any person engaged in com- 


merce ... either directly or indirectly, to discriminate in price 
between different purchasers of commodities of like grade and qual- 
ity . . . where the effect of such discrimination may be substantially 


to lessen competition or tend to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent competition with any person 
who either grants or knowingly receives the benefit of such discrimi- 
nation, or with customers of either of them... .” Section 2 (b) 
provides that proof of discrimination in price (selling the same kind 
of goods cheaper to one purchaser than to another), makes out a [722] 
prima facie case of violation, but permits the seller to rebut “the 
prima, facie case thus made by showing that his lower price . . . was 
made in good faith to meet an equally low price of a competitor ... .” 


19 While we hold that the Commission’s findings of combination were supported by evi- 
dence, that does not mean that existence of a “combination” is an indispensable ingredient 
of an “unfair method of competition” under the Trade Commission Act. See Federal 
Trade Comm’n v. Beech-Nut Packing Co., 257 U. S. 411, 455 [4 F. T. C. 583, 1 S. & D. 170]. 
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The Commission held that the varying mill nets received by re- 
spondents on sales between customers in different localities constituted 
a “discrimination in price between different purchasers” within the 
prohibition of § 2 (a), and that the effect of this discrimination was 
the substantial lessening of competition between respondents. The 
Circuit Court of Appeals reversed the Commission on this count. It 
agreed that respondents’ prices were unlawful insofar as they involved 
the collection of phantom freight, but it held that prices involving 
only freight absorption came within the “good faith” proviso of 
§ 2 (b). 

The respondents contend that the differences in their net returns 
from sales in different localities which result from use of the multiple 
basing point delivered price system are not price discriminations 
within the meaning of §2 (a). If held that these net return differ- 
ences are price discriminations prohibited by §2 (a), they contend 
that the discriminations were jus[814]tified under §2 (b) because 
“made in good faith to meet an equally low price of a competitor.” 
Practically all the arguments presented by respondents in support 
of their contentions were considered by this Court and rejected in 
1945 in Corn Products Co. v. Federal Trade Comm’n, 324 U.S. 726 
[40 F. T. C. 892], and in the related case of Federal Trade Comm’n v. 
Staley Co., 824 U. S. 746 [40 F. T. C. 906]. As stated in the Corn 
Products opinion at 730, certiorari was granted in those two cases 
because the “questions involved” were “of importance in the adminis- 
tration of the Clayton Act in view of the widespread use of basing 
point price systems.” For this reason the questions there raised were 
given thorough consideration. Consequently, we see no reason for 
again reviewing the questions that were there decided. 

[723] In the Corn Products case the Court, in holding illegal a 
single basing point system, specifically reserved decision upon the 
legality under the Clayton Act of a multiple basing point price sys- 
tem, but only in view of the “good faith” proviso of § 2 (b), and 
referred at that point to the companion Staley opinion. 324 U.S. at: 
735. The latter case held that'a seller could not justify the adoption: 
of a competitor’s basing point price system under § 2 (b) as a good. 
faith attempt to meet the latter’s equally low price. Thus the com- 
bined effect of the two cases was to forbid the adoption for sales, 
purposes of any basing point pricing system. It is true that the Com- 
mission’s complaint in the Corn Products and Staley cases simply 
charged the individual respondents with discrimination in price: 
through use of a basing point price system, and did not, as here, allege 
a conspiracy or combination to use that system. But the holdings in 
those two cases that § 2 forbids a basing point price system are equally 
controlling here, where the use of such a system is found to have. 
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been the result of a combination. Respondents deny, however, that 
the Corn Products and Staley cases passed on the questions they here 
urge. 

Corn Products Co. was engaged in the manufacture and sale of 
glucose. It had two plants, one in Chicago, one in Kansas City. Both 
plants sold “only at delivered prices, computed by adding to a base 
price at Chicago the published freight tariff from Chicago to the 
several points of delivery, even though deliveries are in fact made 
from their factory at Kansas City as well as from their Chicago fac- 
tory.” 324 U.S. at 729. This price system we held resulted in Corn 
Products Co. receiving from different purchasers different net amounts 
sorresponding to differences in the amounts of phantom freight col- 
lected or of actual freight charges absorbed. We further held that 
‘price discriminations are necessarily involved where [724] the price 
yasing point is distant from the point of production,” because in such 
situations prices “usually include an item of unearned or phantom 
freight or require the absorption of freight with the consequent varia- 
ions in the seller’s net factory prices. Since such freight differentials 
year no relation to the actual cost of delivery, they are systematic 
iiscriminations prohibited by Section 2 (a) whenever they have the 
iefined effect upon competition.” Federal Trade Conum’n v. Staley, 
upra at 750-751. This was a direct holding that a pricing system 
nvolving both phantom freight and freight absoption violates § 2 (a) 
f under that system prices are computed for products actually shipped 
rom one locality on the fiction that they were shipped from another. 
“his Court made the holding despite arguments, which are now re- 
veated here, that in passing the Robinson-Patman Act, Congress man- 
fested its purpose to sanction such pricing systems; that this Court 
ad approved the system in Maple Flooring Assn. v. United States, 268 
J. S. 563, and in Cement Mfrs. Assn. v. United States, 268 U.S. 588; 
nd that there was no discrimina [815] tion under this system between 
ayers at the same point of delivery. 

Respondents attempt to distinguish their multiple basing point 
ricing system from those previously held unlawful by pointing out 
hat in some situations their system involves neither phantom freight 
or freight absorption; for example, sales by a base mill at its base 
rice plus actual freight from the mill to the point of delivery in- 
olve neither phantom freight nor freight absorption. But the Corn 
roducts pricing system which was condemned by this Court related 
) a base mill, that at Chicago, as well as to a non-base mill, at Kansas 
ity. The Court did not permit this fact to relieve the pricing sys- 
m from application of § 2, or to require any modification of the Com- 
ission’s order. So here, we could [725] not require the Commission 
y attempt to distinguish between sales made by a base mill involving 
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actual freight costs and all other sales made by both base and non-base 
mills, when all mills adhere to a common pricing system. 

Section 2 (b) permits a single company to sell one customer at a 
lower price than it sells to another if the price is “made in good faith 
to meet an equally low price of a competitor.” But this does not 
mean that § 2 (b) permits a seller to use a sales system which con- 
stantly results in his getting more money for like goods from some 
customers than he does from others. . We held to the contrary in the 
Staley case. There we said that the Act “speaks only of the seller’s 
‘lower’ price and of that only to the extent that it is made ‘in good 
faith to meet an equally low price of a competitor.’ The Act thus 
places emphasis on individual competitive situations rather than upon 
a general system of competition.” Federal Trade Comm'n v. Staley, 
supra at 753. Each of the respondents, whether all its mills were bas- 
ing points or not, sold some cement at prices determined by the basing 
point formula and governed by other base mills. Thus, all respond- 
ents to this extent adopted a discriminatory pricing system condemned 
by § 2. As this in itself was evidence of the employment of the 
multiple basing point system by the respondents as a practice rather 
than as a good faith effort to meet “individual competitive situations,” 
we think the Federal Trade Commission correctly concluded that the 
use of this cement basing point system violated the Act. Nor can we 
discern under these circumstances any distinction between the “good 
faith” proviso as applied to a situation involving only phantom freight 
and one involving only freight absorption. Neither comes within its 
terms. 

We hold that the Commission properly concluded that respondents’ 
pricing system results in price discriminations. [726] Its finding that 
the discriminations substantially lessened competition between 
respondents and that they were not made in good faith to meet a 
competitor’s price are supported by evidence. Accordingly, the 
Commission was justified in issuing a cease and desist order against a 
continuation of the unlawful discriminatory pricing system. 

The Order.—There are several objections to the Commission’s cease 
and desist order. We consider the objections, having in mind that the 
language of its prohibitions should be clear and precise in order that 
they may be understood by those against whom they are directed. See 
IWinois Commerce Comm'n v. Thomson, 318 U. 8. 675, 685. But we 
also have in mind that the Commission has a wide discretion generally 
in the choice of remedies to cope with trade problems entrusted to it by 
the Commission Act. Jacob Siegel Co. v. Federal Trade Comm’ n, 327 
U. 8. 608, 611-613 [42 F. T. C. 902]. 

There is a special reason, however, why courts should not lightly 
modify the Commission’s orders made in efforts to safeguard a com- 
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petitive economy. Congress when it passed the Trade Commission 
Act felt that courts needed the assistance of men trained to combat 
monopolistic practices in the framing of judicial decrees in antitrust 
litigation. Congress [816] envisioned a commission trained in this 
type of work by experience in carrying out the functions imposed 
upon it.” To this end it provided in §7 of the Act, 15 U.S. C. $47, 
that courts might, if it should be concluded that the Government was 
entitled to [727] a decree in an antitrust case, refer that case “to the 
Commission, as a master in chancery, to ascertain and report an ap- 
propriate form of decree therein.” The Court could then adopt or 
reject such a report. 

In the present proceeding the Commission has exhibited the famili- 
arity with the competitive problems before it which Congress orig- 
inally anticipated the Commission would achieve from its experience. 
The order it has prepared is we think clear and comprehensive. At 
the same time the prohibitions in the order forbid no activities except 
those which if continued would directly aid in perpetuating the same 
old unlawful practices. Nor do we find merit to the charges of sur- 
plusage in the order’s terms. 

Most of the objections to the order appear to rest on the premise that 
its terms will bar an individual cement producer from selling cement 
at delivered prices such that its net return from one customer will be 
less than from another, even if the particular sale be made in good 
faith to meet the lower price of a competitor. The Commission dis- 
claims that the order can possibly be so understood. Nor do we so 
understand it. As we read the order, all of its separate prohibiting 
paragraphs and subparagraphs, [728], which need not here be set out, 
are modified and limited by a preamble. This preamble directs that 
all of the respondents “do forthwith cease and desist from entering 
into, continuing, cooperating in, or carrying out any planned common 
course of action, understanding or agreement, combination or con- 
spiracy, between and among any two or more of said respondents, or 
between any one or more of said respondents and others not parties 
hereto, to do or perform any of the following things... .” Then 


20In speaking of the authority granted the Commission to aid the courts in drafting 
antitrust decrees, the Senate Committee on Interstate Commerce said : 

“These powers, partly administrative and partly quasi judicial, are of great importance 
and will bring both to the Attorney General and to the court the aid of special expert 
experience and training in matters regarding which neither the Department of Justice nor 
the courts can be expected to be proficient. 

“With the exception of the Knight case, the Supreme Court has never failed to condemn 
and to break up any organization formed in violation of the Sherman law which has been 
brought to its attention; but the decrees of the court, while declaring the law satisfactorily 
as to the dissolution of the combinations, have apparently failed in many instances in their 
accomplishment simply because the courts and the Department of Justice have lacked the 
expert knowledge and experience necessary to be applied to the dissolution of the combina- 
tions and the reassembling of the divided elements in harmony with the spirit of the law.” 


Sen. Rep. No. 597, 63d Cong., 2d Sess. 12 (1914). 
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follow the prohibitory sentences. It is thus apparent that the order 
by its terms is directed solely at concerted, not individual activity on © 
the part of the respondents. 

«» Respondents have objected to the phrase “planned common course of 
action” in the preamble. The objection is twofold; first, that it adds 
nothing to the words that immediately follow it; and second, that if it 
does add anything, “the Commission should be required to state what 
this novel phrase means in this order and what it adds to the four 
words.” It seems quite clear to us what the phrase means. It is 
merely an emphatic statement that the Commission is prohibiting 
concerted action—planned concerted action. The Commission chose 
a phrase perhaps more readily understood by businessmen than the 
accompanying legal words of like import. 

Then there is objection to that phrase in the preamble which would 
prevent respondents, or any of them, from [817] doing the prohibited 
things with “others not parties hereto.” We see no merit in this 
objection. The Commission has found that the cement producers 
have from time to time secured the aid of others outside the industry 
who are not parties to this proceeding in carrying out their program 
for preserving the basing point pricing system as an instrument to 
suppress competition. Moreover, there will very likely be changes 
in the present [729] ownership of cement mills, and the construction 
of new mills in the future may be reasonably anticipated. In view of 
these facts, the Commission was authorized to make its order broad 
enough effectively to restrain respondents from combining with others 
as well as among themselves. 

One other specific objection to the order will be noted. Paragraph 
1 prohibits respondents from “quoting or selling cement pursuant to 
or in accordance with any other plan or system which results in identi- 
cal price quotations or prices for cement at points of quotation or 
sale or to particular purchasers by respondents using such plan or 
system, or which prevents purchasers from finding any advantage 
in price in dealing with one or more of the respondents against any 
of the other respondents.” This paragraph like all the others in 
the order is limited by the preamble which refers to concerted conduct 
in accordance with agreement or planned common course of action. 
The paragraph is merely designed to forbid respondents from acting 
in harmony to bring about national uniformity in whatever fashion 
they may seek by collective action to achieve that result. We think 
that no one would find ambiguity in this language who concluded in 
good faith to abandon the old practices...There is little difference 
in effect between paragraph 1 to which objection is here raised and 
paragraph 5 which was sustained as proper in Federal Trade Comm’n 
v. Beech-Nut Pkg. Co., 257 U. S. 441, 456 (1922) [4 F. T. C. 583, 1 
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S. & D. 170], one of the first Trade Commission cases to come before 
this Court. Paragraph 5 in the Beech-Nut case read: ““ . . . by uti- 
lizing any other equivalent cooperative means of accomplishing the 
maintenance of prices fixed by the company.” 

Many other arguments have been presented by respondents. All 
have been examined, but we find them without merit. 

[730], The Commission’s order should not have been set aside by 
the Circuit Court of Appeals. Its judgment is reversed and the cause 
is remanded to that court with directions to enforce the order. It is 
so ordered. 


Mr. Justice Dovetas and Mr. Justice Jackson took no part in the 
consideration or decision of these cases. 


Mr. Justice Burton, dissenting. 

While this dissent is written with special reference to case No. 23 
against The Cement Institute, et al., its conclusions apply to cases Nos. 
23-34, all of which were considered together. 

It is important to note that this Court has disagreed with the con- 
clusions of the court below as to the material facts constituting the 
premise on which that court and this have based their respective 
conclusions. Accordingly, this Court has neither reversed nor di- 
rectly passed upon the principal conclusion of law reached by the 
court below. The court below concluded that there was not sufficient 
evidence to support a finding by the Federal Trade Commission of 
the existence of that combination among the respondents to restrain 
the competition in price that was charged in both counts of the 
complaint.t [731] The court below even doubted that the Com- 
mis[818]sion had clearly stated that it found such a combination 
existed. However, rather than send the case back to the Commission 
for clarification of the Commission’s findings of fact, the Court of 
Appeals assumed that those findings did state that such a combination 
existed. The court then concluded that, even if the Commission had 
so found, there was not sufficient evidence to support the finding, 


1“ |. . For more than eight years last past, respondents have maintained and now have 
in effect a combination among themselves to hinder, lessen, restrict and restrain competi- 
tion in price, among producing respondents in the course of their aforesaid commerce among 
the states. The said combination is made effective by mutual understanding or agreement 
to employ, and by the actual employment of, the methods and practices set forth in Para- 
graphs Five to Seven inclusive, of this Count.’ Count I, Paragraph Four, of complaint. 

“|. . As Paragraphs One to Five, inclusive, of Count II of this complaint the Commis- 
sion hereby incorporates Paragraphs One to Five, inclusive, of Count I to precisely the 
same extent as if each and all of them were set forth in full and repeated verbatim in this 
Count.” Count II, Paragraphs One to Five, inclusive, of complaint. 

2The Court of Appeals considered it a “highly controverted issue’’ as to whether the find- 
ings as made by the Commission, even if supported by sufficient evidence in the record, 
would “sustain the charge of combination alleged in the complaint.” 157 F. (2d) 533, 543. 
That court then said that if— 

“this were an ordinary proceeding we would return it to the Commission for the purpose of 
revising its findings if it could and so desired in the light of what we have said. However, 
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Accordingly, the court below applied the law of the case to a set of 
facts that did not include such a combination. On that basis, it held 
that the Commission’s order to cease and desist should be set aside. 
T agree with the court below in both of these conclusions.2 On the 
other hand, this Court today has held not only [732] that the Com- 
mission found the existence of the combination as charged, but that 
such finding is sufficiently supported by evidence in the record. This 
Court accordingly has applied the law of the case to a set of facts 
which includes a combination among the respondents to restrain 
competition in price as alleged in the complaint. The resulting 
effect is that, while the court below has held that without such a com- 
bination there was not the alleged violation either of §5 of the 
Federal Trade Commission Act* or of §2 of [819] the amended 
Clayton Act,’ yet on the other hand, this Court has held that, includ- 


we are confronted with what might be termed an extraordinary situation. As already 
observed, it will soon be ten years since this proceeding was initiated. ... We think the 
case should be on its way up and not down. For this reason we shall not return it to the 
Commission but shall proceed to decide the legal issues involved.” Id. at p. 553. 

3 The law of the case represents a development of the law in relation to delivered-price 
systems. See especially, Federal Trade Comm’n y. Staley Mfg. Co., 324 U. 8. 746 [40 
F. T. C. 906] ; Corn Products Refining Co. v. Federal Trade Comm’n, 324 U. S. 726 [40 F. T. C. 
892]; Sugar Institute, Inc. v. United States, 297 U. S. 553; Fairmont Creamery Co. v. 
Minnesota, 274 U. S. 1; Cement Mfg. Protective Assn. v. United States, 268 U. S. 588; 
Maple Flooring Manufacturers Assn. v. United States, 268 U. 8S. 563; United States v. 
American Linseed Oil Co., 262 U. S. 371; Aetna Portland Cement Co. v. Federal Trade 
Comm’n, 157 F. (2d) 533 (C. C. A. 7th) (this case below) [43 F. T. C. 1101] ; Fort Howard 
Paper Oo. v. Federal Trade Comm’n, 156 F. (2d) 899 (C. C. A. Tth) [48 F. T. C. 1087] ; 
United States Maltsters Assn. v. Federal Trade Comm’n, 152 F. (2d) 161 (C. C. A. 7th) 
[41 F. T. C. 454]. 

4“Suc. 5. (a) Unfair methods of competition in commerce, and unfair or deceptive acts or 
practices in commerce, are hereby declared unlawful. 

“The Commission is hereby empowered and directed to prevent persons, partnerships, or 
corporations, . . . from using unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce. 

“(b) Whenever the Commission shall have reason to believe that any such person, part- 
nership, or corporation has been or is using any unfair method of competition or unfair or 
deceptive act or practice in commerce, and if it shall appear to the Commission that a pro- 
ceeding by it in respect thereof would be to the interest of the public, it shall issue and 
serve upon such person, partnership, or corporation a complaint stating its charges in that 
respect and containing a notice of a hearing upon a day and at a place therein fixed. ... 
If upon such hearing the Commission shall be of the opinion that the method of competition 
or the act or practice in question is prohibited by this Act, it shall make a report in writing 
in which it shall state its findings as to the facts and shall issue and cause to be served on 
such person, partnership, or corporation an order requiring such person, partnership, or 
corporation to cease and desist from using such method of competition or such act or 
practice. ...-.” 

62 Stat. 111-112, 15 U. S. C. § 45. 

5Suc. 2, (a) .. . it shall be unlawful for any person engaged in commerce, in the course 
of such commerce, either directly or indirectly, to discriminate in price between different 
purchasers of commodities of like grade and quality, . . . where the effect of such discrimi- 
nation may be substantially to lessen competition or tend to create a monopoly in any line 
of commerce, or to injure, destroy, or prevent competition with any person who either grants 
or knowingly receives the benefit of such discrimination, or with customers of either of 
them ; Provided, That nothing herein contained shall prevent differentials which make only 
due allowance for differences in the cost of manufacture, sale, or delivery resulting from 
the differing methods or quantities in which such commodities are to such purchasers sold 


“(b) Upon proof being made, at any hearing on a complaint under this section, that 
there has been discrimination in price or services or facilities furnished, the burden of 
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ing [733] such a combination, there was a violation of each of those 
Sections to the extent charged in the several cases. This Court, there- 
fore, has not here determined the relation, if any, of either of the 
foregoing statutes to the absorption of freight charges by individuals 
when not participating in a combination of the kind charged by the 
Commission.® 

[734], The Commission based its conclusion [820] upon its finding 
of the existence of the combination charged in its complaint.’ [735] 
The court below was in a position to, and did, judicially examine the 


rebutting the prima-facie case thus made by showing justification shall be upon the person 
charged with a violation of this section, and unless justification shall be affirmatively shown, 
the Commission is authorized to issue an order terminating the discrimination : Provided, 
however, That nothing herein contained shall prevent a seller rebutting the prima-facie 
case thus made by showing that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an equally low price of a 
competitor, or the services or facilities furnished by a competitor.” 

49 Stat. 1526, 15 U. S. C. § 18. 

6 The final section of the opinion of the Court makes appropriate disclaimers as to the 
breadth of the Commission’s order and of its own decision sustaining that order. Among 
these is the statement that “the order by its terms is directed solely at concerted, not indi- 
vidual activity on the part of the respondents.’’ These disclaimers are further supported 
by such statements as the following in the brief filed for the Commission in this Court: 

“Tt is plain that under this order there is a violation of its provisions only in the event 
that there is a ‘planned common course of action, understanding, agreement, combination, 
or conspiracy’ to which a respondent is a party to do something specified in the numbered 
paragraphs of the order. This is an essential qualification of the prohibitions of these para- 
graphs. The order therefore leaves each respondent free—provided he acts individually 
and with that variability in action respecting particular competitive situations which is 
characteristic of genuine competitive endeavor and a free market—to absorb freight in 
order to meet a competitor’s low price or to sell at a delivered price. 

“What the order does is to bar acting in concert in adopting, continuing, or implement- 
ing the multiple basing-point delivered-price system or any similar system which neces- 
sarily operates to suppress price competition. The order is aimed at uprooting the pricing 
system which has flourished by virtue of the agreement among respondents, charged and 
found, to stifle price competition by selling cement at identical prices. 

“The error of the court below is epitomized in its statement that ‘this court is now urged 
to hold that the [multiple basing-point delivered-price] system is illegal per se, and to 
require that cement be sold on an f. o. b. plant basis’. . . . The system as such was not 
attacked ; what was attacked was agreement to maintain and implement the system and to 
eliminate price competition. 

«| | Had the Commission inferred agreement from the system alone, it might loosely 
be said that the system itself was attacked as illegal per se. But this is not what the 
Commission did. Its searching inquiry disclosed in specific detail the collective action 
which had been taken to implement and continue the system. And from all these facts, as 
well as the existence of the system itself, the Commission found combination among 
respondents to suppress price competition.” 

The statement by this Court, in its note 19, to the effect that the Court does not hold 
“that existence of a ‘combination’ is an indispensable ingredient of an ‘unfair method of 
competition’ under the Trade Commission Act” is accompanied by a citation which shows 
that that statement is one of general application and that it is not intended as a denial 
that the combination found by the Commission in this case is not a highly material and 
possibly decisive factor in this particular case. 

7 See Paragraph Twenty-six of the Commission’s “Findings as to Facts and Conclusion”: 

“ | The Commission concludes from the evidence of record and therefore finds that 
the capacity, tendency, and effect of the combination maintained by the respondents herein 
in the manner aforesaid and the acts and practices performed thereunder and in connection 
therewith by said respondents, as set out herein, has been and is to hinder, lessen, restrain, 
and suppress competition in the sale and distribution of cement in, among, and between the 
several States of the United States; to deprive purchasers of cement, both private and 
governmental, of the benefits of competition in price ; to systematically maintain artificial 
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record at length, hear extended argument upon it and pass upon the 
many inferences to be drawn from the evidence it contained. In the 
light of that court’s recent experience with many cases in this particu- 
lar field of the law, and of what it has described as its “long and care- 
ful study of the situation,” it concluded that the evidence was not 
sufficient to support a finding of the combination charged. Its opinion 
reviewed the evidence and pointed out many weaknesses in the infer- 
ences upon which the Commission had based its [736] finding of the 
existence of the alleged unlawful combination.* 

The absence of sufficient evidence to support the conclusions of the 
Commission was especially impressive in the cases concerning the cen- 
tral California group, the southern California group, the Washington- 
Oregon group® and the Huron Portland [821] Cement Company. 
The [737] decision of the Commission and of this Court even in those 
cases was made dependent upon the conclusion of the existence of 


and monopolistic methods and prices in the sale and distribution of cement, including 
common rate factors used and useful in the pricing of cement; ... .” : 
~ The Commission followed this Paragraph Twenty-six immediately with the following 
conclusion of law: 

“The aforesaid combination and acts and practices of respondents pursuant thereto and 
in connection therewith, as hereinabove found, under the conditions and circumstances 
set forth, constitute unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act; and the discriminations in price by re- 
spondents, as hereinabove set out, constitute violations of subsection (a) of Section 2 
‘of an Act of Congress entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies and for other purposes,’ approved October 15, 1914 (the Clayton 
Act), as amended by Act approved June 19, 1936 (the Robinson-Patman Act).” 

8 A further review of the insufficiently supported inferences would be of little value here. 
‘By way of illustration, however, it may be noted that the Commission and this Court, in 
its note 15, have emphasized the fact that secret sealed bids for 6,000 barrels of cement 
were received by a public agency from ten or more of the respondent companies and that 
the bid of each company was precisely $3.286854 a barrel. Such a fractional identity of 
price would, on its face, create an inference of collusion. However, the Commission failed 
to explain, as has the court below, that the highly fractional figure merely reflected the 
freight charge. The bid, apart from the freight charge, was $2.10 per barrel while “the 
land grant freight rate to which the government was entitled from the nearest mill of the 
eleven bidders were $1.1865854 [$1.186854] per barrel.” Aetna Portland Cement Co. v. 
Federal Trade Comm’n, 157 F. (2d) 533, 567 [43 F. T. C. 1101]. ; 

® The central California group refers to the following respondents : 

Calaveras Cement Company, 
Pacific Portland Cement Company, 
Santa Cruz Portland Cement Company, 
Yosemite Portland Cement Corporation. 
The southern California group to: 
California Portland Cement Company, 
Monolith Portland Cement Company, 
Riverside Cement Company, 
Southwestern Portland Cement Company (Victorville, California, plant). 

The Washington-Oregon group to: 

Beaver Portland Cement Company, 

Lehigh Portland Cement Company (Metaline Falls, Washington, plant) 
Northwestern Portland Cement Company, i 
Oregon Portland Cement Company, 

Spokane Portland Cement Company. 

Superior Portland Cement, Ine, 
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a combination, however attenuated the basis for that conclusion might 
be.*° The cease and desist orders in all of these cases are therefore 
to be regarded as based upon the unique and extended record pre- 
sented in this case, including what this Court refers to as “abundant 
evidence as to common practices of these respondents and the others 
on the basis of which the Commission was justified in finding coop- 
erative conduct among all to achieve delivered price uniformity.” 

On the view of the evidence taken by the court below and by me, 
that evidence does not support the Commission’s finding of the com- 
bination as charged. Unlike the Commission and the majority of 
this Court, the lower court and I, therefore, have faced the further 
issue presented by the Commission’s charges unsupported by a finding 
of the alleged combination. This has led us to consider an issue quite 
different from that decided by this Court today. That issue lies within 
the long-established and widespread practice by individuals of bona 
fide competition by freight absorption with which practice Congress 
has declined to interfere, although asked [738] to do so." This is 


20Jn a general finding the Commission indicated that the evidence concerning certain 
of the respondent companies was less conclusive than that relating to some of the other 
respondents. 


“Some of the respondents have been parties to substantially all of these activities; other 
respondents have participated in a lesser degree, or fully or partially for shorter periods of 
time ; other respondents have been mere followers, adopting and supporting the practices of 
their more active associates ; and a few respondents have from time to time, for various 
reasons, participated only reluctantly in some of the practices, and have occasionally 
opposed for a time particular instances of group action.’’ Commission’s ‘Findings as to 
Facts and Conclusion,” Paragraph Six (a). 

n“Wurthermore, the basing point price system has been in use by industry for almost 
a half century. There has been and is a marked diversity of opinion among economists, 
lawmakers and people generally as to whether it is good or bad. Numerous bills have been 
introduced in Congress seeking to outlaw its use. Countless time has been spent in hearings 
by Congressional committees, before whom it has been assailed and defended. The pages 
of the Congressional Record bear mute but indisputable proof of the fact that Congress 
has repeatedly refused to declare its use illegal. ‘There is no occasion to relate this Con- 
-gressional history. It is a matter of common and general knowledge. In the Corn Products 
ease, the court in commenting upon some of this legislative history stated (324 U. S. at 
page 737, 65 S. Ct. at page 967, 89 L. Hd. 1320): ‘We think this legislative history indi- 
cates only that Congress was unwilling to require f. o. b. factory pricing, and thus to make 
all uniform delivered price systems and all basing point systems illegal per se.’ Notwith- 
standing this Congressional attitude as recognized by the Supreme Court, this court is 
now urged to hold that the system is illegal per se, and to require that cement be sold 
on an f. o. b. plant basis. 

“In our judgment, the question as to whether the basing point price system should be 
declared illegal rests clearly within the legislative domain. We know of no criticism so 
often and so forcibly directed at courts, particularly Federal courts, as their propensity 
for usurping the functions of Congress. If this pricing system which Congress has over 
the years steadfastly refused to declare illegal, although vigorously urged to do so, is now 
to be outlawed by the courts, it will mark the high tide in judicial usurpation.” Aetna 
Portland Cement Oo. v. Federal Trade Comm’n, supra, at p. 5738. 

See §§ 1 and 2, Sherman Antitrust Act, approved July 2, 1890, 26 Stat. 209, 15 U. S. C. 
§§ 1 and 2; § 5, Federal Trade Commission Act, approved September 26, 1914, 38 Stat. 719 ; 
‘§ 2, Clayton Act, approved October 15, 1914, 38 Stat. 730; § 2, Clayton Act, as amended by 
the Robinson-Patman Act, approved June 19, 1936, 49 Stat. 1526, 15 U. S. C. § 18; § 5, 
Wederal Trade Commission Act, as amended, March 21, 1938, 52 Stat. 111, 15 U.S. § 45. 
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the field where a producer, for his [822] own purposes and without 
collusion, often ships his product to a customer who, in terms of freight 
charges is [739] located nearer to one or more of the producer’s com- 
petitors than to the producer himself. In selling to such a customer, 
this producer is at an obvious freight disadvantage. To meet the 
lower delivered-price of his competitor, the producer, therefore, 
reduces his delivered-price in that area by a sum sufficient to absorb his 
freight disadvantage. He might do this for many reasons. For 
example, this customer might be such a large customer that the volume 
of his orders would yield such a return to the producer that the pro- 
ducer, by distributing his fixed charges over the resultingly increased 
volume of business, could absorb the freight differential without loss 
of profit to his business as a whole and without raising any charges 
to his other customers. The securing of this particular business might 
even enable the producer to reduce his own basic factory price to all 
his customers. It might make the difference between a profitable and 
a losing business, resulting in the producer’s solvency or bankruptcy. 
If the advantage to be derived from this customer’s business were 
not sufficient, in itself, thus completely to absorb the freight differen- 
tial, the producer might absorb all or part of such differential by a 
reduction in his net earnings without affecting his other customers. 
Whether or not he would be justified in absorbing any or all of this 
freight differential by increasing his charges to other customers, in his 
own freight-advantage area, raises a separate question as to the 
validity of such an increase. The Commission and the majority of this 
Court did not reach the question of individual and independent absorp- 
tions of freight charges by one or more producers to meet lower prices 
of competitors in such competitors’ respective areas of freight 
advantage. 

[740] I conclude, therefore, that the judgment of the Court of Ap- 
peals setting aside the order of the Federal Trade Commission should 
have been affirmed, but I emphasize what I regard as equally impor- 
tant—that this Court, in sustaining the order of the Commission, has 
done so on such a different premise that it has not passed upon the 
validity of freight absorptions made in sales by one or more producers 
in the course of bona fide competition, where such producers have not 
acted as part of a combination to hinder, lessen, restrain or suppress 
competition in the sale or distribution of the products so sold. 


See Bill “To Prevent Unnecessary and Wastful Cross-Hauling” introduced by Senator 
Wheeler in 1936 banning basing-point systems by statute, but not reported out of Com- 
mittee. Hearings before Senate Committee on Interstate Commerce on S. 4055 74th 
Cong., aay oa, (1936), and see p. 325. See also, H. R. Rep. No. 2287, 74th Cong 24 Sess. 
14 (1936), and debates upon the Robinson-Patman Bill, 80 Con Ree 1 : 
Bost aood tose ; g. - 8102, 8118, 8140, 
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F EDERAL TRADE COMMISSION v. MORTON SALT CO. 
| No. 464.—F. T. C. Dock. 4319 
(United States Supreme Court. May 3, 1948) 


ROBINSON-PATMAN ANTI-DISCRIMINATION ACT—Scopr AND PURPOSE—LARGE BUYER, 
QUANTITY PurRcHAsING—As LimitTiING ComPetirive ADVANTAGES IN, To Cost 
JUSTIFICATION, OR Goop FarrH Errort to Mrerr Heuatty Low Price or 
COMPETITOR 


The Robinson-Patman Act was passed to deprive a large buyer of com- 
petitive advantage over a small buyer solely because of the large buyer’s. 
quantity-purchasing ability except to the extent that a lower price to large 
buyer could be justified by seller’s diminished costs due to quantity manu- 
facture, delivery or sale, or by Seller’s good faith effort to meet a com- 
petitor’s equally low price. 


MeruHops, Acts AND PRACTICES—DISCRIMINATING IN Prick, Htc.—Ciayron Acr 
As AMENDED By ROBINSON-PATMAN ACT—SEc. 2 (a)—QUANTITY DISCOUNT 
SYSTEMS—I¥F PricE REDUCED ACCORDING TO QUANTITY PURCHASED 


[823] A salt manufacturer’s standard quantity discount system which 
reduced price according to quantity purchased was “discriminatory” within 
the Robinson-Patman Act and was prohibited by it if the system affected 
competition as provided by such Act. 


MetHops, Acts AND PRACTICES—DISCRIMINATING IN Prick, Etc.—CLAyton ACcT, 
As AMENDED BY ROBINSON-PATMAN ACT—SEc. 2 (a)—QUANTITy DIScoUNT Sys- 
TEMS—SAVING EXCEPTIONS 

Under the Robinson-Patman Act denouncing price discriminations but 
excepting differentials reflecting differences in manufacturing or other 
costs, the general rule that one claiming benefit of exception must prove 
that he is entitled to it and the rule that a price differential is in itself 
a “discrimination in price’ required salt manufacturer to prove that quan- 
tity discount system was within the exception. 


MetuHops, Acts AND PRACTICES—DISCRIMINATING IN Pricer, Hrc.—CLAyton AcT, 
AS AMENDED By Rosinson-PaATMAN Act—SeEc. 2 (a)—IF DISCRIMINATIONS 
May SUBSTANTIALLY LESSEN COMPETITION, OR INJURE, DESTROY OR PREVENT 
IT—WHETHER REASONABLE POSSIBILITY, SUFFICIENT 

Under the Robinson-Patman Act denouncing price discriminations that 
may substantially lessen competition or injure, destroy or prevent it, a 
reasonable possibility that the price discriminations may have such effect 


is sufficient. 
MerHops, Acts AND PRAcTICES—DISCRIMINATING IN Price, Hrc.—CLAYTON AcT,. 


As AMENDED BY ROBINSON-PATMAN ActT—SeEc. 2 (a)—Quantiry DiscounT 
SystemMs—Ir CoMPETITIVE OPPORTUNITIES OF CERTAIN MERCHANTS INJURED BY 


HicHer Costs UNDER 


Finding by Federal Trade Commission that the competitive opportunities 
of certain merchants were injured when they had to pay salt manufacturer 


1 Reported in 334 U. S. 87, and 68 S. Ct. 822. For case before Commission, see 39 F. T. C. 
35, and, as modified, 40 F. T. C. 388. 
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substantially more for their goods than their competitors had to pay 
showed that manufacturer’s quantity discount system had caused injury 
to competition and more than satisfied the Robinson-Patman Act which 
denounces price discriminations which may substantially lessen competition 
or injury, or destroy or prevent it. 


MerHops, Acts AND PRACTICES—DISCRIMINATING IN Price, Etc.—CLAYTON AcT, 
As AMENDED BY ROBINSON-PATMAN Aor—Ssc. 2. (a)—QUANTITY DISCOUNT 
Systpms—Ir RESALE oF Price or Propuct AMONG CoMPETING Burrrs INFLU- 
ENCED By DIFFERENTIALS RESULTING FROM 


Evidence that salt manufacturer’s quantity discount system reSulted in 
price differentials among competing buyers sufficient to influence resale 
price of salt sustained Federal Trade Commission’s findings that the effect 
of such price discriminations might substantially lessen competition and 
injure, destroy and prevent it. 


MeEtHops, ACTS AND PRACTICES—DISCRIMINATING IN Price, Erc.—CuLaytTon Act 
As AMENDED By RospiINson-PATMAN AcT—SeEc. 2 (a)—QUANTITY DISCOUNT 
SystemMs—CariLoap Lor Sates—Ir Less THAN CarLtoAp Lot Buyers INJURED 
AND DIFFERENTIALS Not S8own As BASED ON ACTUAL SAVINGS IN Cost BY 


That delivery of salt in carload lots resulted in saving to salt manu- 
facturer was irrelevant as respects injury to less-than-carload buyers and 
was immaterial where there was no proof that the differentials were based 
on actual savings in cost. 


MeErTHops, ACTS AND PRACTICES—DISCRIMINATING IN Price, Etc.—CLaytTon Act 
AS AMENDED By ROBINSON-PATMAN AcT—SeEc. 2 (a)—QuANTITY DISCOUNT 
SystemMs—CarLoap Lot SALES—WHETHER Hrrecr MAy BE To SUBSTANTIALLY 
LrEsskEN COMPETITION—THAT Less THAN CARLOAD SALES SMALL Part or PrRo- 
DUCER’S BUSINESS, AND Propucrt INVOLVED SMALL ITEM IN WHOLESALE AND 
RETAIL BUSINESSES, MOSTLY, AND IN CONSUMER BUDGETS—CONGRESSIONAL IN- 
TENT AND COMPETITIVE INJURY 


That less-than-carload sales were very small part of salt manufacturer’s 
business and that salt was a small item in most wholesale and retail busi- 
nesses and in consumers’ budgets constituted no reason why Federal Trade 
Commission’s finding that effect of salt manufacturer’s price differentials in 
favor of carload buyers might substantially lessen and injure competition, 
since Congress intended to protect from competitive injury attributable to 
discriminatory prices on all goods sold in interstate commerce irrespective 
of relative importance in buyer’s business. 


RoBINSON-PATMAN ANTIDISCRIMINATION AcCT—COMPETITIVE INJURY UNDER—Es- 
TABLISHMENT OF—AS SHOWN By INJURY TO COMPETITOR VICTIMIZED 


The Robinson-Patman Act was intended to justify a finding of injury 


to [824] competition by a showing of injury to the competitor victimized by 
price discrimination. 


MeErTHops, AcTS AND PRACTICES—DISCRIMINATING IN Price, Hro.—Cuayron Act 
AS AMENDED By Rosinson-Patman Act—SeEc. 2 (a)—Quantity Discount 
SysTEMsS—CarLoAD Lor SAtes—Ir Less THan Cartoap Lot Buyers MIGHT 


HAVE BEEN HANDICAPPED IN COMPETING WITH THE More F'AvorepD CaRLoAp Lot 
BUYERS : ule 


EAR 


Where evidence showed that less-than-carload buyers might have been 
handicapped in competing with the more favored carload buyers by the 
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price differentials established by salt manufacturer, the Federal Trade 
Commission was justified in finding that competition might thereby have 
been substantially lessened or injured within the Robinson-Patman Act. 


METHOpS, ACTS AND PRACTICES—DISCRIMINATING IN Price, Erc—Crayron Act 
AS AMENDED By RosINson-Patman Act—Sxc. 2 (a)—QuvuaNtTITy Discount 
SysTeEM—Cartosap Lor Sates—THAat ENrorceMenT Micgur Cause Price In- 
CREASE TO THERETOFORE F'AVORED CARLOAD Lot BUYERS 


That enforcement of Robinson-Patman Act against price discrimination 
which may substantially lessen, injure or destroy competition in interstate 
commerce might cause violater of the Act to raise price of table salt to 
carload buyers theretofore favored constituted no reason for setting aside 
findings of Federal Trade Commission and nullifying such act. 


MeETHops, ACTS AND PRACTICES—DISCRIMINATING IN Price, Hrc.—CLayton Aor 
As AMENDED By ROBINSON-PATMAN AcT—SeEc. 2 (a)—Prick DIFrreRENTIALS 
GENERALLY—COMPETITIVE INJURY—IF PRopuct oF SAME GRADE SOLD By PRo- 
DUCER TO SOME BUYERS FOR SUBSTANTIALLY LESS THAN TO COMPETITORS THEREOF 


Evidence that salt manufacturer sold salt of the same grade to some buyers 
for substantially less than to competitors of such buyers sustained Federal 
Trade Commission’s finding that competition was thereby injured. 


CEASE AND DESIST ORDERS—MeETHODS, ACTS AND PRACTICES—DISCRIMINATING IN 
: Price, Etc.—Sec. 2 (a) or Crayton Act—Quantity Discount SysTtemMs— 
: WHERE COMPETITIVE INJURY—IF PROHIBITION DIRECTED AGAINST SALES TO 
WHOLESALERS OR RESALERS AT PRICES DIFFERENT FROM THOSE TO RESPECTIVE 


COMPETITORS OF 


Where the Federal Trade Commission found that salt manufacturer’s 
quantity discount system was discriminatory and injurious to competition 
within Robinson-Patman Act, order prohibiting sales to wholesalers or 
retailers at prices different from prices to their respective competitors was 
aimed at such system and was designed to prevent future like violations 
of such act and was within jurisdiction of the Commission. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DersistT OrpERS—ENFORCE- 
MENT—IF VALID AND F1NAL—CourtT LIMITATIONS 


Where Federal Trade Commission’s valid order has become final the 
enforcement thereof by the courts is limited to adjudicating whether the 
‘order has been violated, as distinguished from questions of fact which 


support such order. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND Desist OrDERS—HNFORCE- 
MENT—IF VALID AND Finat—Court LiMiITaTIONS—DISCRIMINATING IN PRICE, 
Erc.—CLayton ACT AS AMENDED BY Ropinson-PaTMAN Act—SzEc. 2 (a)—PRICE 
DIFFERENTIALS—IF SoME EXXxcePTED FRoM PROHIBITIONS ON CONDITION THEY 
Do Nor TEND To LESSEN, INJURE OF DESTROY COMPETITION 


Where Federal Trade Commission excepted certain price differentials 
from cease and desist order, the further condition that such differential 
should not tend to lessen, injure, or destroy competition was invalid as an 
attempt to shift to the courts the responsibility of determining in enforce- 
ment proceedings issues of possible injury to competition which Congress 
has primarily entrusted to the Commission. 
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CEASE AND Desist Orpers—MerxHops, ACTS AND PRACTICES—DISCRIMINATING IN 
PRICE, ETC.—CLAYTON ACT AS AMENDED BY ROBINSON-PaTMAN AcT—SEC. 2 (a)— 
Ir SALE or Propucts ‘ro ANY RETAILER aT Prices Lower THAN THOSE CHARGED 
WHOLESALERS, CUSTOMERS OF WHOM COMPETE WITH Saip RETAILER, PROHIBITED 


A cease and desist order of the Federal Trade Commission prohibiting salt 
manufacturer from selling products to any retailer at prices lower than 
prices charged wholesalers whose customers compete with such retailer was 
authorized by the Robinson-Patman Act. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DESIST OnDERS—Ir ERRONEOUS 
QUALIFICATIONS INCLUDED 


Where Federal Trade Commission’s order contained provisos with erro- 
neous qualifications, the cause would be remanded for reconsideration by 
the Commission [825] of the provisos upon the evidence and findings con- 
tained in the record or upon new evidence and findings on that phase of the 
case. 


(The syllabus, with substituted captions, is taken from 68 S. Ct. 822) 


On writ of certiorari to the United States Circuit Court of Appeals 
for the Seventh Circuit, 162 F. (2d) 949, judgment of the Circuit 
Court of Appeals reversed and the cause remanded for further pro- 
ceedings in conformity with opinion, Mr. Justice Jackson and Mr. 
JUSTICE FRANKFURTER dissenting in part. 

Mr. Robert L. Stern, of Washington, D. C., for petitioner. 

Mr. Lloyd M. McBride, of Chicago, Il., for respondent. 


[825] Mr. Justice Buacx delivered the opinion of the Court. 

The Federal Trade Commission, after a hearing, found that the re- 
spondent, which manufacturers and sells table salt in interstate com- 
merce, had discriminated in price between different purchasers of like 
grades and qualities, and concluded that such discriminations were in 
violation [40] of § 2 of the Clayton Act, 38 Stat. 730, as amended by 
the Robinson-Patman Act, 49 Stat. 1526, 15 U. S.C. § 132 It accord- 
ingly issued a cease and desist order. 39 F. T. C. 35.2, Upon petition 
of the respondent the Circuit Court of Appeals, with one judge dis- 
senting, set aside the Commission’s findings and order, directed the 
Commission to dismiss its complaint against respondent, and denied a 


1 Section 2 (a) provides in part “It shall be unlawful for any person engaged in com- 
merce, in the course of such commerce, either directly or indirectly, to discriminate in 
price between different purchasers of commodities of like grade and quality, where either 
or any of the purchases involved in such discrimination are in ecommerce, where such 
commodities are sold for use, consumption, or resale within the United States or any 
Territory thereof or the District of Columbia or any insular possession or other place under 
the jurisdiction of the United States, and where the effect of such discrimination may be 
substantially to lessen competition or tend to create a monopoly in any line of commerce, 
or to injure, destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of them .. .’ 

?The original findings and order were modified by the Commission on its own motion 


The controversy here deals only with the findings and order as modified. [See, for find. 
ings and order as modified, 40 F. T. C. 388] 
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cross petition of the Commission for enforcement of its order. 162 
F, (2d) 949. [43 F. T. C. 1223.] The Court’s judgment rested on its 
construction of the Act, its holding that crucial findings of the Commis- 
sion were either not supported by evidence or were contrary to the 
evidence, and its conclusion that the Commission’s order was too broad. 
Since questions of importance in the construction and administration 
of the Act were presented, we granted certiorari. 332 U.S.850. Dis- 
position of these questions requires only a brief narration of the facts. 

Respondent manufactures several different brands of table salt 
and sells them directly to (1) wholesalers or [41] jobbers, who in turn 
resell to the retail trade, and (2) large retailers, including chain store 
retailers. Respondent sells its finest brand of table salt, known as 
Blue Label, on what it terms a standard quantity discount system 
available to all customers. Under this system the purchasers pay a 
delivered price [826] and the cost to both wholesale and retail pur- 
chasers of this brand differs according to the quantities bought. These 
prices are as follows, after making allowance for rebates and 
discounts: 


Per ease 
ess-than-canloadspunchases=o A 2 tetas" tee gerry Sie my ba tee se Py $1. 60 
ag Oa F599 CE Cin a ee es a pe ee a 8 oe Be eh ye iE ee 1. 50 
5,000-case purchases in any consecutive 12 months___--______--______--__ 1, 40 
50,000-case purchases in any consecutive 12 months___-____________--___ 1, 35 


Only five companies have ever bought sufficient quantities of respond- 
ent’s salt to obtain the $1.35 per case price. These companies could 
buy in such quantities because they operate large chains of retail stores 
in various parts of the country. As a result of this low price these 
five companies have been able to sell Blue Label salt at retail cheaper 
than wholesale purchasers from respondent could reasonably sell the 
same brand of salt to independently operated retail stores, many of 
whom competed with the local outlets of the five chain stores. 
Respondent’s table salts, other than Blue Label, are also sold under 
a quantity discount system differing slightly from that used in selling 
Blue Label. Sales of these other brands in less-than-carload lots are 
made at list price plus freight from plant to destination. Carload 
purchasers are granted approximately a 5 percent discount; approxi- 
mately a 10 percent discount is granted to purchasers who buy as much 
as $50,000 worth of all brands of salt in any consecutive twelve-month 
period. [42] Respondent’s quantity discounts on Blue Label and on 
other table salts were enjoyed by certain wholesalers and retailers who 


2 Respondent also produces and sells other kinds of salt, but the trade practices here 


involved only relate to table salt. 
4These chain stores are American Stores Company, National Tea Company, Kroger 


Grocery Co., Safeway Stores, Inc., and Great Atlantic & Pacific Tea Company. 
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competed with other wholesalers and retailers to whom these discounts 
were refused. 

In addition to these standard quantity discounts, special allowances 
were granted certain favored customers who competed with other cus- 
tomers to whom they were denied.° 

First. Respondent’s basic contention, which it argues this case 
hinges upon, is that its “standard quantity discounts, available to all 
on equal terms, as contrasted for example, to hidden or special rebates, 
allowances, prices or discounts, are not discriminatory, within the 
meaning of the Robinson-Patman Act.” Theoretically, these discounts 
are equally available to all, but functionally they are not. For as 
the record indicates (if reference to it on this point were necessary) 
no single independent retail grocery store, and probably no single 
wholesaler, bought as many as 50,000 cases or as much as $50,000 worth 
of table salt in one year. Furthermore, the record shows that, while 
certain purchasers were enjoying one or more of respondent’s standard 
quantity discounts, some of [43] their competitors made purchases 
in such small quantities that they could not qualify for any of respon- 
dent’s discounts, even those based on carload shipments. The legisla- 
tive history of the Robinson-Patman Act makes it abundantly clear 
that Congress considered it to be an evil that a large buyer could secure 
a competitive advantage over a small buyer solely because of the large 
buyer’s quantity purchasing ability. The Robinson-Patman Act was 
passed to deprive a large buyer of [827] such advantages except to 
the extent that a lower price could be justified by reason of a seller’s 
diminished costs due to quantity manufacture, delivery or sale, or 
by reason of the seller’s good faith effort to meet a competitor’s equally 
low price. 

Section 2 of the original Clayton Act had included a proviso that 
nothing contained in it should prevent “discrimination in price . . . 
on account of differences in the grade, quality, or quantity of the com- 
modity sold, or that makes only due allowance for difference in the cost 
of selling or transportation. . . .” That section has been construed 
as permitting quantity discounts, such as those here, without regard to 
the amount of the seller’s actual savings in cost attributable to quantity 
sales or quantity deliveries. Goodyear Tire & Rubber Co. v. Federal 


*One such customer, a wholesaler, received a special discount of 7% cents per case on 
purchases of carload lots of Blue Label Salt. Respondent sold to this wholesaler at $1.42% 
per case, although competing wholesalers were required to pay $1.50 per case on carload 
lots. The Circuit Court of Appeals held that findings of the Commission on these special 
allowances were supported by substantial evidence, that they were not maintained to meet 
lower prices of respondent’s competitors, and that the allowances were discriminatory. It 
nevertheless set the findings aside on the ground that the Commission’s finding of injury 
to competition from the discriminations engaged in by respondent was too general and had 
little evidence to support it. We think the finding and supporting evidence of injury to 
competition on account of these special allowances are similar to the finding and evidence 
with reference to the quantity discount system and need not be separately treated. 
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Trade Comm’n, 101 F. (2d) 620 [28 F. T. C. 1899, 3 S. & D. 63]. The 
House Committee Report on the Robinson-Patman Act considered that 
the Clayton Act’s proviso allowing quantity discounts so weakened 
§ 2 “as to render it inadequate, if not almost a nullity.”* The Com- 
mittee considered the present Robinson-Patman amendment to § 2 
“of great importance.” Its purpose was to limit “the use of quantity 
price differentials to the sphere of actual cost differences. Otherwise,” 
the report continued, “such differentials would become instruments 
of favor and privilege and weapons of competitive [44] oppression.” ” 
The Senate Committee reporting the bill emphasized the same pur- 
pose,® as did the Congressman in charge of the Conference Report 
when explaining it to the House just before final passage.? And it was 
in furtherance of this avowed purpose—to protect competition from 
all price differentials except those based in full on cost savings—that 
§ 2 (a) of the amendment provided “That nothing herein contained 
shall prevent differentials which make only due allowance for differ- 
ences in the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which such commodities are to such 
purchasers sold or delivered.” 

The foregoing references, without regard to others which could 
be mentioned, establish that respondent’s standard quantity discounts 
are discriminatory within the meaning of the Act, and are prohibited 
by it whenever they have the defined effect on competition. See 
Federal Trade Comm’n v. Staley Co., 324 U. 8. 746, 751 [40 F. T. C. 
906]. 

Second. The Government interprets the opinion of the Circuit 
_ Court of Appeals as having held that in order to establish “discrimi- 
nation in price” under the Act the burden rested on the Commission 
to prove that respondent’s quantity discount differentials were not 
justified by its cost savings.° Respondent does not so understand 
the Court of Appeals decision, and furthermore admits that no such 
burden rests on the Commission. We agree that it does not. First, 
the general rule of statutory construction that the burden of proving 
justification or exemption under a special exception to the prohibitions 
of a statute [45] generally rests on one who claims its benefits,” re- 
quires that respondent undertake this proof under the proviso of 
§2 (a). Secondly, §2 (b) of the Act specifically imposes the burden 
of showing justification upon one who is shown to have discriminated 
in prices. And the Senate committee report on the bill explained 


*H. Rep. No. 2287, 74th Cong., 2d Sess. 7. 

TId. at 9. 

® Sen. Rep. No. 1502, 74th Cong., 2d Sess. 4-6. 

® 80 Cong. Rec. 9417. 

10 See 42 Ill. L. Rev. 556-561; 15 U. of Chi. L. Rev. 384-391; 60 Harv. L. Rev. 1167— 
1169. 

11 Javierre v. Central Altagracia, 217 U. 8S. 502, 507-508 and cases cited. 
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that the provisos of § 2 (a) throw “upon any who claim the benefit 
of those exceptions the burden of showing that their case falls within 
them.” 2 We think that the language of the Act, and the legislative 
history just cited, show that Congress meant by using the words 
“discrimination in price” in § 2 that in a case involving competitive 
injury between a [828] seller’s customers the Commission need only 
prove that a seller had charged one purchaser a higher price for 
like goods than he had charged one or more of the purchaser’s 
competitors. This construction is consistent with the first sentence 
of §2 (a) in which it is made unlawful “to discriminate in price be- 
tween different purchasers of commodities of like grade and quality 
where either or any of the purchases involved in such discrimination 
are in commerce . . . and where the effect of such discrimination may 
be . . . to injure, destroy or prevent competition with any person 
who either grants or knowingly receives the benefit of such discrimi- 
nation or with customers of either of them... .” 

Third. It is argued that the findings fail to show that respondent’s 
discriminatory discounts had in fact caused [46] injury to competition. 
There are specific findings that such injuries had resulted from res- 
pondent’s discounts, although the statute does not require the Com- 
mission to find that injury has actually resulted. The statute re- 
quires no more than that the effect of the prohibited price discrimina- 
tions “may be substantially to lessen competition . . . or to injure, 
destroy or prevent competition.” After a careful consideration of 
this provision of the Robinson-Patman Act, we have said that “the 
statute does not require that the discriminations must in fact have 
harmed competition, but only that there is a reasonable possibility that. 
they ‘may’ have such an effect.” Corn Products Co. v. Federal Trade 
Comm’n, 324 U.S. 726, 742 4 [40 F. T. C. 892]. Here the Commission. 


“Sen. Rep. No. 1502, 74th Cong., 2d Sess. 8. See also 80 Cong. Rec. 3599, 8241, 9418. 

8 See Moss v. Federal Trade Comm’n, 148 F. (2d) 878, 379 [40 F. T. C. 885], holding 
that proof of a price differential in itself constituted ‘‘discrimination in price,’ where the 
competitive injury in question was between sellers. Se also Federal Trade OComm’n v-. 
Cement Institute et al., 333 U. S. 683. 

4 This language is to be read also in the light of the following statement in the same 
case, discussing the meaning of § 2 (a), as contained in the Robinson-Patman Act, in 
relation to § 3 of the Clayton Act: 

“It is to be observed that § 2 (a) does not require a finding that the discriminations in 
price have in fact had an adverse effect on competition. The statute is designed to reach 
such discriminations ‘in their incipiency,’ before the harm to competition is effected. It 
is enough that they ‘may’ have the prescribed effect. Cf. Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346, 356-357. But as was held in the Standard Fashion case, 
supra, with respect to! the like provisions of § 3 of the Clayton Act, prohibiting tying clause 
agreements, the effect of which ‘may be to substantially lessen competition,’ the use of the 
word ‘may’ was not to prohibit discriminations having ‘the mere possibility’ of those con- 
sequences, but to reach those which would probably have the defined effect on competition.” 
324 U. S. at 738; see also United States v. Lexington Mill Co., 232 U. S. 399, 411. 

The Committee Reports and Congressional debate on this provision of the Robinson- 
Patman Act indicate that it was intended to have a broader scope than the corresponding 
provision of the old Clayton Act. See note 18 infra. 
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found what would appear to be obvious, that the competitive oppor- 
tunities of certain merchants were injured when they had to pay re- 
spondent substantially more for their goods [47] than their competi- 
tors had to pay. The findings are adequate. 

Fourth. It is urged that the evidence is inadequate to support the 
Commission’s findings of injury to competition.® As we have pointed 
out, however, the Commission is authorized by the Act to bar discrim- 
inatory prices upon the “reasonable possibility” that different prices 
for the like [829] goods to competing purchasers may have the de- 
fined effect on competition.® That respondent’s quantity discounts 
did result in price differentials between competing purchasers suffi- 
cient to influence their resale price of salt was shown by evidence. 
This showing in itself is adequate to support the Commission’s ap- 
propriate findings that the effect of such price discriminations “may 
be substantially to lessen competition . . . and to injure, destroy and 
prevent competition.” 

The adequacy of the evidence to support the Commission’s findings 
of reasonably possible injury to competition from respondent’s price 
differentials between competing carload and less-than-carload pur- 
chasers is singled out for special attacks here. It is suggested that 
in considering the adequacy of the evidence to show injury to com- 
petition respondent’s carload discounts and its other [48] quantity 
discounts should not be treated alike. The argument is that there is 
an obvious saving to a seller who delivers goods in carload lots. As- 
suming this to be true, that fact would not tend to disprove injury 
to the merchant compelled to pay the less-than-carload price. For a 
ten-cent carload price differential against a merchant would injure 
him competitively just as much as ten-cent differential under any 
other name. However relevant the separate carload argument might 
be to the question of justifying a differential by cost savings, it has 
no relevancy in determining whether the differential works an injury 
to a competitor. Since Congress has not seen fit to give carload dis- 
counts any favored classification we cannot do so. Such discounts, 
like all others, can be justified by a seller who proves that the full 
amount of the discount is based on his actual savings in cost. The 


1 After discussing all of respondent’s discriminations, the Commission stated: ‘‘The 
Commission finds that the effect of the discriminations in price, including discounts, rebates, 
and allowances, generally and specifically described herein may be substantially to lessen 
competition in the line of commerce in which the purchaser receiving the benefit of said 
discriminatory price is engaged and to injure, destroy, and prevent competition between 
those purchasers receiving the benefit of said discriminatory prices, discounts, rebates, and 
allowances and those to whom they are denied.” 

16'The statute outlaws any discrimination the effect of which ‘may be substantially to 
Jessen competition . .. or to injure .. . competition with any person who either grants 
or knowingly receives the benefit of such discrimination, or with customers of either of 


ahem eye, 5 
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trouble with this phase of respondent’s case is that it has thus far 
failed to make such proof. 

It is also argued that respondent’s less-than-carload sales are very 
small in comparison with the total volume of its business * and for 
that reason we should reject the Commission’s finding that the effect of 
the carload discrimination may substantially lessen competition and 
may injure competition between purchasers who are granted and those 
who are denied this discriminatory discount. To support this argu- 
ment, reference is made to the fact [49] that salt is a small item in 
most wholesale and retail businesses and in consumers’ budgets. For 
several reasons we cannot accept this contention. 

There are many articles in a grocery store that, considered sepa- 
rately, are comparatively small parts of a merchant’s stock. Congress 
intended to protect a merchant from competitive injury attributable 
to discriminatory prices on any or all goods sold in interstate com- 
merce, whether the particular goods constituted a major or minor 
portion of his stock. Since a grocery store consists of many compara- 
tively small articles, there is no possible way effectively to protect a 
grocer from discriminatory prices except by applying the prohibitions 
of the Act to each individual article in the store. 

Furthermore, in enacting the Robinson-Patman Act Congress was 
especially concerned with protecting small businesses which were un- 
able to buy quantities, such as the merchants here who purchased in less- 
than-carload lots. To this [830] end it undertook to strengthen this 
very phase of the old Clayton Act. The committee reports on the 
Robinson-Patman Act emphasized a belief that § 2 of the Clayton Act 
had “been too restrictive in requiring a showing of general injury 
to competitive conditions . . .” The new provision, here controlling, 
was intended to justify a finding of injury to competition by a showing 
of “injury to the competitor victimized by the discrimination.” 
Since there was evidence sufficient to [50] show that the less-than-car- 
load purchasers might have been handicapped in competing with the 


47 Respondent introduced testimony and exhibits intended to show that only one-tenth 
of one percent of its saJes were made at less-than-carload prices. It appears that this 
figure relates only to a single one-year period and was obtained by lumping together statistics 
on respondent’s sales of table salt along with those on sales of its other products, such as 
salt tablets, coarse rock salt, and sal soda. Since this proceeding is concerned only with 
discounts on table salts, these figures are of dubious value. Furthermore, they are limited 
to sales in respondents Chicago area, whereas respondent carried on.a nation-wide business. 

1#8JIn explaining this clause of the proposed Robinson-Patman Act, the Senate Judiciary 
Committee said : 

“This clause represents a recommended addition to the bill as referred to your committee. 
It tends to exclude from the bill otherwise harmless violations of its letter, but accomplishes 
a substantial broadening of a similar clause now contained in section 2 of the Clayton Act. 
The latter has in practice been too restrictive, in requiring a showing of general injury to 
competitive conditions in the line of commerce concerned; whereas the more immediately 
important concern is in injury to the competitor victimized by the discrimination. Only 
through such injuries, in fact, can the larger general injury result, and to catch the weed 
in the seed will keep it from coming to flower.” §. Rep. No. 1502, 74th Cong., 2d Sess. 4. 
See also H. Rep. No. 2287, 74th Cong., 2d Sess. 8; 80 Cong. Rec. 9417. 
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more favored carload purchasers by the differential in price established 
by respondent, the Commission was justified in finding that compe- 
tition might have thereby been substantially lessened or have been 
injured within the meaning of the Act. 

Apprehension is expressed in this Court that enforcement of the 
Commission’s order against respondent’s continued violations of the 
Robinson-Patman Act might lead respondent to raise table salt prices 
to its carload purchasers. Such a conceivable, though, we think, 
highly improbable contingency, could afford us no reason for upset- 
ting the Commission’s findings and declining to direct compliance with 
a statute passed by Congress. 

The Commission here went much further in receiving evidence than 
the statute requires. It heard testimony from many witnesses in vari- 
ous parts of the country to show that they had suffered actual financial 
losses on account of respondent’s discriminatory prices. Experts were 
offered to prove the tendency of injury from such prices. The evi- 
dence covers about two thousand pages, largely devoted to this single 
issue—injury to competition. It would greatly handicap effective 
enforcement of the Act to require testimony to show that which we 
believe to be self-evident, namely, that there is a “reasonable possi- 
bility” that competition may be adversely affected by a practice under 
which manufacturers and producers sell their goods to some customers 
substantially cheaper than they sell like goods to the competitors 
of these customers. This showing in itself is sufficient to justify our 
conclusion [51] that the Commission’s findings of injury to compe- 
tition were adequately supported by evidence. 

Fifth. The Circuit Court of Appeals held, and respondent here 
contends, that the order was too sweeping, that it required the re- 
spondent to “conduct its business generally at its peril,” and that the 
Commission had exceeded its jurisdiction in entering such an order.’ 
Reliance for this contention chiefly rests on Labor Board v. Express 
Publishing Co., 312 U. S. 426. That case held that the Labor Board 
could not broadly enjoin violations of all the provisions of the statute 
merely be[831]cause a single violation of one of the Act’s many 
provisions had been found. /d. at 435-436. But it also pointed out 


19 The prohibiting paragraphs of the order were: 

“(a) By: selling such products to some wholesalers thereof at prices different from the 
prices charged other wholesalers who in fact compete in the sale and distribution of such 
products; provided, however, that this shall not prevent price differences of less than five 
eents per case which do not tend to lessen, injure, or destroy competition among such 
wholesalers. 

“(b) By selling such products to some retailers thereof at prices different from the prices 
charged other retailers who in fact compete in the sale and distribution of such products ; 
provided, however, that this shall not prevent price differences of less than five cents per 
case which do not tend to lessen, injure, or destroy competition among such retailers. 

“(e) By selling such products to any retailer at prices lower than prices charged whole- 
gsalers whose customers compete with such retailer. 

“Wor the purpose of comparison, the term ‘price’ as used in this order takes into account 
discounts, rebates, allowances, and other terms and conditions of sale.” 
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that the Labor Board, “Having found the acts which constitute the 
unfair labor practice . . . is free to restrain the practice and other 
like or related unlawful acts.” It there pointed out that this Court 
had applied a similar rule to a Federal Trade Commission order in 
Federal Trade Commnv. Beech Nut Co., 257 U.S. 441, 455 [4 F. T. C. 
583, 1 S. & D. 170]. In the latter case the [52] Court not only ap- 
proved restraint of the unlawful price-fixing practices found, but 
“any other equivalent cooperative means of accomplishing the main- 
tenance of prices fixed by the company.” See also May Dep’t. Stores 
Co. v. Labor Board, 326 U.S. 376, 392-3938. We think the Commission’s 
order here, save for the provisos in (a) and (b) later considered, is 
specifically aimed at the pricing practices found unlawful, and there- 
fore does not run counter to the holding in the xpress Publishing Qo. 
case. Certainly the order in its relation to the circumstances of this 
case is only designed “to prevent violations, the threat of which in the 
future is indicated because of their similarity or relation to those 
unlawful acts which the Board [Commission] has found to have been 
committed by the . . . [respondent] in the past.” Labor Board v. 
Express Publishing Co., supra, 436-487. 

The specific restraints of paragraphs (a) and (b) of the order are 
identical, except that one applies to prices respondent charges whole- 
salers and the other to prices charged retailers. It is seen that the 
first part of these paragraphs, preceding the provisos, would absolutely 
bar respondent from selling its table salt, regardless of quantities, to 
some wholesalers and retailers at prices different from that which it 
charged competing wholesalers and retailers for the same grade of salt. 
The Commission had found that respondents had been continuously 
engaged in such discriminations through the use of discounts, rebates 
and allowances. It had further found that respondent had failed to 
show justification for these differences by reason of a corresponding 
difference in its costs. Thus the restraints imposed by the Commis- 
sion upon respondent are concerned with the precise unlawful prac- 
tices in which it was found to have engaged for a number of years. 
True, the Commission did not merely prohibit future discounts, re- 
bates, and allowances in the exact mathematical percentages previ- 
ously utilized by respondent. Had the [53] order done no more than 
that, respondent could have continued substantially the same unlawful 
practices despite the order by simply altering the discount percentages 
and the quantities of salt to which the percentages applied. Para- 
graphs (a) and (b) up to the language of the provisos are approved. 

The provisos in (a) and (b) present a more difficult problem. They 
read : “Provided, however, that this shall not prevent price differences 
of less than five cents per case which do not tend to lessen, injure or 
destroy competition among such wholesalers [retailers].” The first 
clause of the provisos, but for the second qualifying clause, would 


FEDERAL TRADE COMMISSION UV. MORTON SALT CO. 1511 


unequivocally permit respondent to maintain price differentials of less 
than five cents as between competing wholesalers and as between com- 
peting retailers.” This clause would appear to benefit respondent, and 
no challenge to it, standing alone, is here raised. But respondent seri- 
ously [832]| objects to the second clause of the proviso which qualifies 
the permissive less-than-five-cent differentials provided in the first 
clause. That qualification permits such differentials only if they do 
‘not tend to lessen, injure, or destroy competition.” Respondent points 
out that where a differential tends in no way to injure competition, the 
Act permits it. “The Commission,” so respondent urges, “must either 
find and rule that a given differential injures competition, and then 
prohibit it, or it must leave that differential entirely alone.” Whether 
and under what circumstances, if any, the Commission [54] might 
prohibit differentials which do not of themselves tend to injure com- 
petition, we need not decide, for the Commission has not in either (a) 
or (b) taken action which forbids such noninjurious differentials. But 
other objections raised to the qualifying clauses require consideration. 

One of the reasons for entrusting enforcement of this Act primarily 
to the Commission, a body of experts, was to authorize it to hear 
evidence as to given differential practices and to make findings con- 
cerning possible injury to competition. Such findings are to form the 
basis for cease and desist orders definitely restraining the particular 
discriminatory practices which may tend to injure competition without 
justification. The effective administration of the Act, insofar as the 
Act entrusts administration to the Commission, would be greatly im- 
paired if, without compelling reasons not here present, the Commis- 
sion’s cease and desist orders did no more than shift to the courts in 
subsequent contempt proceedings for their violation the very fact ques- 
tions of injury to competition, etc., which the Act requires the Com- 
mission to determine as the basis for its order. The enforcement 
responsibility of the courts, once a Commission order has become final 
either by lapse of time or by court approval, 15 U. S. C. §§ 21, 45, 
is to adjudicate questions concerning the order’s violation, not questions 
of fact which support that valid order. 

Whether on this record the Commission was compelled to exempt 
certain differentials of less than five cents we do not decide. But 
once the Commission exempted the differentials in question from its 
order, we are constrained to hold that as to those differentials it could 
not then shift to the courts a responsibility in enforcement proceedings 


20 The only finding of the Commission specifically relating to five-cent differentials was: 
“Salt is a staple commodity with a medium turnover and is generally sold by wholesalers to 
their retail customers on a lower margin of profit than that received on other commodities. 
Consequently, the price at which the wholesaler offers his table salt is usually controlling, 
and a difference of five cents per case may result in the loss of a sale to a customer, not 
only of the salt involved but of other commodities as well, the order for which might be 
placed with the salt purchase.” 
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of trying issues of possible injury to competition, issues which Congress 
has primarily entrusted to the Commission. 

[55] This leaves for consideration the objection to paragraph (c) 
of the order which reads: “By selling such products to any retailer 
at prices lower than prices charged wholesalers whose customers com- 
pete with such retailer.” The only criticism here urged to (c) is that it 
bars respondent from selling to a retailer at a price lower than that 
charged a wholesaler whose customers compete with the retailer. 
Section 2 (a) of the Act specifically authorizes the Commission to 
bar discriminatory prices which tend to lessen or injure competition 
with “any person who either grants or knowingly receives the benefit of 
such discrimination, or with customers of either of them.” This 
provision plainly supports paragraph (c) of the order. 

We sustain the Commission’s order with the exception of the provisos 
in paragraphs (a) and (b) previously set out. Since the qualifying 
clauses constitute an important limitation to the provisos, we think 
the Commission should have an opportunity to reconsider the entire 
provisos in light of our rejection of the qualifying clauses, and to 
refashion these provisos as may be deemed necessary. This the Com- 
mission may do upon the present evidence and findings or it may 
hear other evidence and make other findings on this phase of the case, 
should it conclude to do so. See Federal Trade Comm’n v. Royal 
Milling [833] Co. et al., 288 U. S. 212, 218 [17 F. T. C. 664,2S. & D. 
217]. 

The judgment of the Circuit Court of Appeals is reversed and the 
proceedings are remanded to that court to be disposed of in conformity 
with this opinion. 

Reversed. 


Mr. Justice Jackson, with whom Mr. Justice FranKkrurter joins, 
dissenting in part. 

While I agree with much of the Court’s opinion, I cannot accept 
its most significant feature, which is a new interpretation of the 
Robinson-Patman Act that will [56] sanction prohibition of any dis- 
counts “if there is a reasonable possibility that they ‘may’ have the 
effect” to wit: to lessen, injure, destroy or prevent competition. 
[Emphasis supplied.] I think the law as written by the Congress 
and as always interpreted by this Court requires that the record show a 
reasonable probability of that effect. The difference, as every lawyer 
knows, is not unimportant and in many cases would be decisive. 

The law rarely authorizes judgments on proof of mere possibilities. 
After careful consideration this Court has, at least three times and as 
late as 1945, refused to interpret these laws as doing so. In 1922, in 
Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, at 356, 
a unanimous Court, construing like language in § 3 of the Clayton Act, 
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said: “But we do not think that the purpose in using the word ‘may’ 
was to prohibit the mere possibility of the consequences described. It 
was intended to prevent such agreements as would under the circum- 
stances disclosed probably lessen competition, or create an actual 
tendency to monopoly.” 

In 1980, in International Shoe Company v. Federal Trade Commis- 
sion, 280 U. 8. 291 [13 F. T. C. 593, 2 S. & D. 53], the Court said (at 
p. 298) with respect to identical language in § 7 of the Clayton Act: 
“. . the Act deals only with such acquisitions as probably will result 
in lessening competition to a substantial degree, Standard Fashion 
Co.v. Magrane-Houston Co., 258 U.S. 346, 357 . . .” And Mr. Justice 
Stone wrote for the dissenting justices (280 U. S. 306): “Nor am I 
able to say that the McElwain Company . . . was then in such finan- 
cial straits as to preclude the reasonable inference by the Commission 
that its business . . . would probably continue to compete with that of 
petitioner. See Standard Fashion Co. v. Magrane-Houston Co., 258 
U. S. 346, 356-357.” 

With these interpretations on our books the Robinson-Patman Act 
was passed, 

[57] When the latter Act came before this Court in 1945, this same 
question was carefully considered and Chief Justice Stone, with the 
concurrence of all but two members of the Court and with no dis- 
agreement noted on this point, wrote: 

“Tt is to be observed that § 2 (a) does not require a finding that the 
discriminations in price have in fact had an adverse effect on com- 
petition. The statute is designed to reach such discriminations ‘in 
their incipiency,’ before the harm to competition is affected. It is 
enough that they ‘may’ have the prescribed effect. Cf. Standard 
Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 356-357. But 
as was held in the Standard Fashion case, supra, with respect to the 
like provisions of $8 of the Clayton Act, prohibiting tying clause 
agreements, the effect of which ‘may be to substantially lessen compe- 
tition,’ the use of the word ‘may’ was not to prohibit discriminations 
having ‘the mere possibility’ of those consequences, but to reach those 
which would probably have the defined effect on competition.” Corn 
Products Company v. Federal Trade Commission, 324 U. 8. 726, 738 
[40 F. T. C. 892]. 

It is true that later (324 U. S. at 742) the opinion uses the language 
as to possibility of injury now [834] quoted in part? by the Court as the 


1The full text of the later reference, quoted in part by the Court, is: “‘As we have said, 
the statute does not require that the discrimination must in fact have harmed competition, 
but only that there is a reasonable possibility that they ‘may’ have such an effect. We 
think it was permissible for the Commission to infer that these discriminatory allowances 
were a substantial threat to competition.” 

It seems obvious that the Court’s ‘“‘as we have said,” refers to the earlier statement 
that the test is “probability”? which is quoted in full above, particularly in the absence of 
any other citation or reference. 
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holding of that case. But the phrase appears in such form and context: 
and is so irreconcilable with the earlier careful and complete state- 
ment, [58] set out above, that the inconsistency must appear to a fair 
reader as one of those inadvertencies into which the most careful 
judges sometimes fall. It is the only authority for making a thrice- 
rejected rule of interpretation a prevailing one. I know of no other 
instance in which this Court has ever held that administrative orders 
applying drastic regulation of business practices may hang on so 
slender a thread of inference. 

The Court uses overtones of hostility to all quantity discounts, 
which I do not find in the Act, but they are translated into a rule 
which is fatal to any discount the Commission sees fit to attack. To say 
it is the law that the Commission may strike down any discount “upon 
the reasonable possibility that different prices for like goods to com- 
peting purchasers may substantially injure competition,” coupled with 
the almost absolute subservience of judicial judgment to administra- 
tive experience, cf. Securities & Euchange Commission v. Chenery 
Corp., 332 U. S. 194, means that judicial review is a word of promise 
to the ear to be broken to the hope. The law of this case, in a nutshell, 
is that no quantity discount is valid if the Commission chooses to say 
itis not. That is not the law which Congress enacted and which this 
Court has uniformly stated until today. 

The Robinson-Patman Act itself, insofar as it relates to quantity 
discounts, seems to me, on its face and in light of its history, to strive 
for two results, both of which should be kept in mind when inter- 
preting it. 

On the one hand, it recognizes that the quantity discount may be 
utilized arbitrarily and without justification in savings effected by 
quantity sales, to give a discriminatory advantage to large buyers over 
small ones. This evil it would prohibit. on the other hand, it 
recognizes that a business practice so old and general is not without 
some basis in reason, that much that we call our standard of living 
is due to the wide availability of low-prices goods [59] made possible 
by mass production and quantity distribution, and hence that what- 
ever economies result from quantity transactions may, and indeed 
should, be passed down the line to the consumer. I think the Court’s 
disposition of this case pretty much sanctions an obliteration of the 
difference between discounts which the Act would foster and those it 
would condemn. 

It will illustrate my point to discuss only two of the discounts in- 
volved—two which the Commission and the Court lump together and 
treat exactly alike, but which to me require under the facts of this case 
quite different inferences as to their effect on competition. 

In addition to a general ten-cent per case carload lot discount, there 
is what we may call a quota discount, by which customers he pur- 
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chase 5,000 or more cases in a twelve-month period get a further re- 
bate of 10 cents per case, while those who purchase 50,000 or more 
cases In such periods get an additional 5 cents per case. The appli- 
cation of this schedule to distribution of the table salt involved is 
substantially illustrated by one of the Company’s exhibits, from 
which we find: 


Number Discount 
Cases purchased customers per case 
DSN ee er ee RD PRS Sarah ces ie ee ess oP 3, 643 0 
AP ULES BO ee aa Se i iy, Peay rate Medes date che oa 2 343 0 
EOC! UN rere ene See een Sm mnee Ake Aeeeeni: ¥ BARRO eS 35 -10 
LOCO 2G, G99 REE 2PEE Ee Cr eae sk ayer Bes as 14 -10 
SO O00 andl over ite tremens hs oft dorhedn 4) bed ts 5 15 


[835] It thus appears that out of approximately 4,000 customers 
only 54 receive either of these two quota discounts in practice, and the 
larger one is available to only four or five major chain store organiza- 
tions. The quota discounts allowed a customer are not related to 
any apparent difference in handling costs but are based solely on the 
volume of his purchases, which in turn depends largely on the volume 
of his sales, and these in turn are surely [60] influenced by his lowered 
costs which he can reflect in his retail prices. 

I agree that these facts warrant a prima facie inference of discrimi- 
nation and sustain a finding of discrimination unless the Company, 
which best knows why and how these discounts are arrived at and 
which possesses all the data as to costs, comes forward with a justifica- 
tion. I agree, too, that the results of this system on respondent’s 
customer list is enough to warrant the inference that the effects “may 
be substantially to lessen competition or tend to create a monopoly.” 

Even applying the stricter test of probability, I think the inference 
of adverse effect on competition is warranted by the facts as to the 
quota discounts. It is not merely probable but I think it is almost 
inevitable that the further ten-cent or fifteen-cent per case differential 
in net price of salt between the large number of small merchants and 
the small number of very large merchants, accelerates the trend of the 
former towards extinction and of the latter towards monopoly. 

However, a very different problem is presented by the differential 
of 10 cents per case when delivered in carload lots. This carload 
price applies to various small purchasers who pool their orders to 
make a carload shipment and to all who pick up their orders, no matter 
how small, at the company warehouses which are maintained in ten 
cities. The evidence is that less than 1/10 of 1% of the respondent’s 
total salt business fail to get the benefit of this carload-lot discount. 

It does not seem to me that one can fairly draw the inference that 
competition probably is affected by the carload-lot discount. Indeed, 
the discount is so small in proportion to price, salt is so small an item 
in wholesale or retail business and in the consumer’s budget that I 
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should think it farfetched even to find it reasonably possible [61] 
that competition would be substantially affected. Hence, the discount. 
whether more or less than the exact savings in handling, would not. 
fall under condemnation of the statute. The incidence of this dis- 
count on customers is not arbitrarily determined by the volume of 
their business but depends upon an obvious difference in handling and 
delivery costs. 

The Commission has forbidden respondent to continue this carload- 
lot differential. The Commission has no power to prescribe prices, 
so that it can order only that the differential be eliminated. Unless. 
competitive conditions make it impossible, the respondent’s self- 
interest would dictate that it abolish the discount and maintain the 
higher base price, rather than make the discount universally appli- 
cable. The result would be to raise the price of salt 10 cents per case 
to 99.9% of respondent’s customers because 1/10 of 1% were not in a 
position to accept carload shipments. This is a quite different effect. 
than the elimination of the quota discount. 

It seems to me that a discount which gives a lowered cost to so large 
a proportion of respondent’s customers and is withheld only from 
those whose conditions of delivery obviously impose greater handling 
costs, does not permit the same inferences of effect on competition as 
the quota discounts which reduce costs to the few only and that on a 
basis which ultimately is their size. 

The two types of discount involved here seem to me to fall under 
different purposes of the Act and to require different conclusions of 
fact as to effect on competition. Accordingly, I should sustain the 
court below insofar as it sets aside the cease and desist order as to 
carload-lot discounts. 


EDWARD P. PAUL & CO., INC. v. FEDERAL TRADE 
COMMISSION + 


No. 9457 


(United States Court of Appeals, District of Columbia Circuit. May 
10, 1948) 


CEASE AND Desist OrpeERS—Metuops, Acrs AND PRACTICES—ADVERTISING FALSELY 
oR MISLEADINGLY—SOURCE oR ORIGIN oF PRopUcT—TRaADE or Propucr NAMES— 
Ir AFFIRMATIVE DISCLOSURE REQUIRED IN CONNECTION THEREWITH—WHETHER 
TRADE MARK USE PRECLUDED THEREBY 


Order of Federal Trade Commission requiring importer of Japanese porce- 
lain, set in a metal base manufactured in United States to cease and desist 
from using legend “imported—Du Barry” or any other legend indicative of 
French origin, to describe products made in whole or in substantial part in 


1 Reported in 169 F. (2d) 294. For case before Commission, see 43 F. T. C. 226. 
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Japan, without clearly disclosing Japanese origin, was not objectionable as 
preventing importer from using its trade-mark “Du Barry.” 


} 
PROCEEDINGS BEFORE ComMMISSION—HrEARINGS—NOTICE—WHETHER STATUTORY 


REQUIREMENTS CoMPLIED WITH 


Where importer was given notice of time and place of hearing before 
. examiner on Federal Trade Commission’s complaint against importer, on 
date finally set, importer’s counsel appeared and did not make objection to 
lack of notice or opportunity to prepare, Commission’s counsel first presented 
evidence and continuances were had from time to time, the statutory require- 
ments as to notice and hearing were sufficiently complied with. 
PROCEEDINGS BEFORE COMMISSION—REPORTS OF TRIAL HXAMINERS—WHETHER 
SEASONABLY FILED—IF DATE oF RECEIPT OF TRANSCRIPT OF TESTIMONY NoT 
SHOWN 


Where rule of Federal Trade Commission required examiner to submit his. 
report within 15 days after receipt by him of complete stenographic tran- 
script of all testimony in proceedings but record did not show when examiner 
received transcript, contention that report was not timely filed was without. 
factual basis. 


CEASE AND Desist OrRDERS—Scope AND ForM—CLARITY—WHETHER LIMITATION, 
MADE “IN SUBSTANTIAL PART” IN SPECIFIED COUNTRY, T00 VAGUE 


Order of Federal Trade Commission requiring importer to cease and 
desist from using legend “imported—Du Barry” or words indicative of 
French origin to describe products made in whole or in substantial part in 
Japan without clearly disclosing Japanese origin was not too vague because 
of use of words “in substantial part.” 


(The syllabus, with substituted captions, is taken from 169 F. (2d) 
294.) 


On petition to review order of Commission, order affirmed, etc., 
Cuark, Associate Justice, dissenting. 

Mr. Nathan L. Silberg, of Washington, D. C. for petitioner. 

Mr. Donovan R. Divet, Sp. Atty., Federal Trade Commission, of 
Washington, D. C., with whom Mr. William T. Kelley, Gen. Counsel, 
_ Federal Trade Commission, and Mr. Walter B. Wooden, Associate 
~ Gen. Counsel, Federal Trade Commission, both of Washington, D. C., 

were on the brief, for respondent. 

Before SterHens, Chief Judge and CuarK and Prerryman, Asso- 
ciate Justices. 


PretryMan, J.: 

Petitioner is an importer and manufacturer of porcelain products 
sold by it principally to retail stores. It publishes and distributes 
from time to time to some 25,000 retailers a catalog. Among other 
items in this catalog was a “line” of table lamps, cigarette boxes, ash 
trays and candy boxes concerning which the following expressions were 
used as descriptive: “Imported ‘Du Barry’ Porcelain”, “IMPORTED 
Hand Decorated ‘Du Barry’ Porcelain”, and “‘DU BARRY’ POR- 
CELAIN TABLE LAMPS are nationally famous as reproductions 
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of rare original French and English ‘old pieces’”. The respondent 
Commission issued a complaint, the burden of which was that by the 
advertising the petitioner represented and implied, and purchasers 
were led to believe, that the products were of British or French origin; 
that the representations were false, deceptive and mis [295] leading, 
in that the porcelain part of the products was made in Japan. After 
extended hearings, the Commission issued an order in which it required 
petitioner to cease and desist from using the legend “Imported—Du 
Barry” or any other legend or words indicative of French origin, to 
designate or describe products made in whole or in substantial part in 
Japan, without clearly disclosing the Japanese origin, and from repre- 
senting in any manner that products made in whole or in substantial 
part in Japan are of French or British origin. This petition is for 
review of that order. 

Petitioner’s first point is that the Commission has exceeded its juris- 
diction, because the order aims to prevent the company’s use of its 
trademark, the word “Du Barry”. The order does not purport to 
interfere with the use of the trademark. It merely directs that the 
company not represent to the public that products made in Japan are 
imported from elsewhere. The advertising above quoted was not a 
mere unadorned use of the word “Du Barry”. It was an affirmative 
_ representation as to the nature of the product. There was substantial 
testimony that the advertising conveyed to both retailers and con- 
sumers the impression that the porcelain was of French origin. A 
reading of the advertisement and an observation of the products pre- 
sented as exhibits lead one to conclude that this testimony was reason- 
able and neither strained nor improbable. A lamp, for example, is 
advertised as “imported ‘Du Barry’ porcelain, reproduction of rare 
original French piece,” when as a matter of fact it consists of a piece 
of Japanese porcelain set in a metal base manufactured in this country. 
It is unnecessary to cite authority that in this posture of the case the 
court cannot disturb the findings. 

The company says that the advertisement could not be misleading, 
because of the very low price at which the product is sold. It says 
that any purchaser would know that porcelain imported from France 
could not be sold at these low prices. But that argument cuts both 
ways. Its basic assumption is that porcelain imported from France 
is of much greater value than that made elsewhere, so much so that 
any purchaser would know that fact. Thus, the premise is an admis- 
sion that the words of the advertisement are misleading, and the 
ensuing contention is that the natural implication of the words is 
offset by the price. In substance, the argument is that a seller has a 
right to envelop a cheap article in an admittedly misleading aura 
of value so long as the price remains low. The answer is that the 
order of the Commission is merely that the terms which are mis- 
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leading be eliminated. The Commission is not. penalizing the com- 
pany or ordering it to cease doing any business whatever. It merely 
directs that representations, admitted by this particular argument to 
be in themselves deceptive, be not used in the public distribution of 
the product. We have no doubt of its power and duty to do so. 

Petitioner next contends that the Commission failed to observe the 
requirement of the Act that a notice of hearing; giving a date and 
place fixed, must be given. It says that the Act further requires that 
the corporation complained of shall have the right to appear at the 
place and time so fixed and “show cause” why an order should not 
be entered by the Commission.t The facts are that this company was 
given a notice of the time and place of the hearing before an examiner; 
that before the date thus fixed it was notified formally and in writing 
that another date, of which it would be duly notified, would be fixed; 
that by an order of November 22, 1944, the date at which the tak- 
ing of testimony would begin was fixed as November. 30, 1944; that 
on November 30th counsel for the company announced “The :re- 
spondent is ready”, making no objection as to lack of notice or of 
opportunity to prepare; that thereafter extended hearings on. notice 
were held, in the course of which continuances were had from. time 
to time, the dates for reconvening being announced in advance on 
the record, and without objection; that the petitioner, by counsel, 
participated in all the hearings; that counsel for the Commission first 
placed:in the record’the evidence which its staff [296] had gathered in 
support of the complaint; that thereafter the company was afforded 
ample opportunity to present such evidence as it desired to present; 
that an examiner’s report was filed; and that thereafter a hearing 
was had before the Commission upon that report and the exceptions 
to it. Petitioner’s contention seems to be that under the Act it was 
entitled, as a matter of right, to show cause why an order should not 
be entered, before testimony in support of the complaint was placed 
in the record, and also that the various continuances of the hearing 
violated the company’s rights. The premises for these contentions 
are not clear in the brief. There it is said that “The time mentioned 
in the complaint was wholly superficial” and “There was no show- 
cause hearing then or at any other time.” We perceive no substance 
in the contentions thus stated. 

Petitioner’s next point is that its motion to quash the examiner’s 
report should have been granted, because, it says, Commission Rule 
XX (July 1, 1944) required the examiner to submit his report 15 days 
after the close of testimony, and this examiner made his report 164 
days after the hearing ended. It is sufficient to note that the Com- 
mission’s rule is not as petitioner says. Rule XX of the Commission’s 


138 Stat. 719 (1914), 52 Stat. 111 (1938), 15 U.S.C. A. § 45 (1941). 
789940—50——_99 
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Rules of Practice (July 1, 1944) requires that the examiner shall, 
within 15 days “after receipt by him of the complete stenographic 
transcript of all testimony in a proceeding,” file his report. There is 
nothing in this record to show when the examiner received the tran- 
script. Hence there is no factual basis upon which petitioner’s con- 
tention can rest.? 

Petitioner says that the order is void because it is too vague to 
be followed. It says that it cannot determine with precision when 
a product may be made “in substantial part” in Japan. It points 
to articles of which the part most striking upon observation may be 
the porcelain but of which the more costly parts may be the metal 
base or other parts added in this country, or elsewhere than in Japan. 
It says that it has no yardstick by which to determine what is meant 
by “in substantial part” of Japanese origin. The answer to this 
contention is that the order of the Commission merely requires the 
company to represent accurately, or else not to represent at all, the 
place of origin of its products. If the porcelain portion of a product 
is made in Japan and the other parts are made in the United States 
or elsewhere, a simple indication of that fact in the catalog would 
satisfy the Commission’s order. The company says that its advertise- 
ments have not been misleading, and it thereby indicates a desire 
not to mislead. If that be so, it should have no objection to making 
its advertisements clear. If it has no desire to conceal the fact that. 
the porcelain portion of these products is madé in Japan, it could 
have no possible objection to so stating in its advertisements. The 
term “in substantial part” becomes vague only when one attempts 
to come as close to the line of misrepresentation as the Commission 
will permit. We find nothing objectionable in the use of the term 
in the order. The company can avoid difficulty with it by merely 
being accurately true in its advertisements. 

The order of the Commission will be affirmed and the petitioner 
company directed to obey the terms of that order.® 

Affirmed. 


[297] Cuarx, J. (dissenting) : 


I find myself completely unable to agree with the decision of the 
court in this case. I believe the finding of the Federal Trade Com- 


* Neither petitioner’s brief nor the printed joint appendix shows the date when the actual 
hearings ended, except for petitioner’s statement that “Here the Examiner made his report 
164 days after the hearing ended.” That report was dated September 17, 1945. The last 
date appearing in the original record (not printed) as a day of taking testimony is April 5, 
1945. That record contains a formal order of the Wxaminer, dated August 10, 1945, 
“closing taking of testimony’. Prior to that latter date the Rules of the Commission had 
been amended, and the Rules promulgated July 1, 1945, required the Examiner to file his 
report “not later than thirty (30) days after receipt by him of the complete stenographic 
transcript of all testimony and all exhibits in the proceeding”. 

* Federal Trade Commission Act, § 5 (c), 38 Stat. 719 (1914), as amended, 52 Stat. 113 
(1938), 15 U. S. C. A. $45 (e) (1941). 


EDWARD P. PAUL & CO., INC. UV. FEDERAL TRADE COMMISSION 1521 


mission to be not only arbitrary and capricious in the extreme but 
also absurd and ridiculous. 

The facts are very simple. Petitioner, Paul, had for many years 
manufactured and sold a line of so-called “art objects”, i. e., lamps, 
porcelain and art ware, using as a trade name the name “Du Barry.” 
Some of the material for this line of goods came from Italy, some 
from Czecho-Slovakia, some from Hungary, some from Yugoslavia, 
some from Japan. This importing practice had prevailed for many 
years. 

The gist of the present action by the Commission is that an insertion 
was made in a catalogue intended to be and actually circulated to 
retailers only, and not to the general public, which described this 
line of goods as “Imported Du Barry”, and further stated that it con- 
sisted of copies of well-known French and British specimens of the 
same class. Now, mark well, there is not a scintilla of evidence in 
the whole record concocted by the Commission that contradicts in 
the slightest degree the statements in the catalogue. Not one single 
word denies (1) that the articles were imported, (2) that they were 
marketed under a well recognized trade name “Du Barry,” (3) that 
they were copies of well-recognized French and English masterpieces. 

None of these facts were disputed. Moreover there was not one 
witness to testify that he or she had been misled into purchasing any 
of this line by any statement in the catalogue circulated to dealers. 
The proceeding was instituted on the complaint of a disgruntled re- 
tailer who had had several quarrels with petitioner on account of 
her singular reluctance, not to say resistance, toward paying her 
bills. The chief witness was the merchandise manager of a depart- 
ment store who neither bought nor sold goods, and was, moreover, 
embittered by the refusal of petitioner to give him an exclusive con- 
tract for the sale of goods. The so-called “public” witnesses, selected 
by the Commission, which was trying the case, were simply called in 
off the street and asked a hypothetical question which left out one 
of the most vital issues in the case—the question of the price at which 
the imported articles were sold. To be sure there was also the testi- 
mony of a man who qualified as an expert, on the basis of six weeks 
experience in the business, that someone might be misled, although he 
knew of no one who ever had been so misled. 

It is on the basis of such testimony as this that the Commission 
arrives at the momentous conclusion that the term “Imported Du 
Barry” indicates origin from either France or Great Britain. Con- 
ceding the expertness of the Commission on such matters it is mever- 
theless incumbent on this court to check the bases of the Commission’s 
opinion. 

If, for instance, there is anything in the name Du Barry to make 
it a national trade mark for France or Great Britain there is no find- 
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ing of fact made by the Federal Trade Commission to justify this, 
nor is there any justification in history so far as is known. If the 
specialists of the Federal Trade Commission have such evidence 
they were notably negligent in producing it in the trial of this case, 
and it is remarkable chiefly from its entire absence in the opinion and 
decision in the case. 

To be sure, in the middle of the 18th century, a nameless waif, the 
illegitimate daughter of a poor washerwoman in Vaucouleurs, France, 
became a successful courtesan under the name of Mlle. Lange. Her 
great charm brought her under the protection of Jean, Comte du 
Barry, who used her as a decoy in his gambling house. Finding her 
very successful in this regard, he succeeded by devious means in in- 
troducing her to the notice of the King, who was captivated by her, 
with the result that she became his mistress. Since court etiquette 
forbade her introduction at court without a title and since Comte 
Jean was married and divorce was impracticable under French law at 
that time, Jean’s brother Guillaume married the lady. Which of 
the three, the King’s light of love, the erstwhile “protector”, Comte 
Jean, or his brother, the complaisant husband, has been adopted by 
the Commission as a perpetual and national trade mark for both 
France [298] and Great Britain does not clearly appear from the 
Commission’s conclusion. 

So far as history records the only connection that any one of them 
ever had with the unfortunate British to whom the Federal Trade 
Commission now attaches them is the final trip which Madame Du 
Barry made to England to try to sell her jewels, the ill-gotten gains 
from her affair with King Louis XV, for which she was beheaded in 
the French Revolution. 


TRIANGLE CONDUIT & CABLE CoO., INC. er at. v. FEDERAL 
TRADE COMMISSION} 


Nos. 8639, 8640, 8642, 8644, 8649 —F. T. C. Dock. 4452 


(Circuit Court of Appeals, Seventh Circuit. May 12, 1948) 


FINDINGS—COoNSTRUCTION—IN GENERAL 
Findings are to be construed liberally in support of a judgment or order. 
FINDINGS—CONSTRUCTION—INFERENCES 


Where, from facts found, other facts may be inferred which will support 
judgment, such inferences will be deemed to have been drawn. 


1 Rehearing Denied June 14, 1948. The case is reported in 168 F. (2d) 175. For case 
before Commission (Rigid Steel Conduit Asso. et al.), see 38 F. T. C. 534. On April 25 
1949, the Supreme Court, affirmed the decision, by an equally divided court, ina 


ia , 
Statement. Certiorari granted January 31, 1949. 336 U. S. 902. 2 t Bes 
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COMPLAINTS AND FINDINGS—W HETHER CONSPIRACY ADEQUATELY CHARGED—IF Con- 
CERT OF ACTION F’'arrty IMPORTED 
Any words which fairly import a concerted action for a conniving together 
to restrain trade are sufficient to charge conspiracy. 


MErHoDs, ACTS AND PRACTICES—CONCERT oF ACTION—PRIcE Fixinc, In GENERAL 
Price-fixing, without authorizing statutes, is illegal, per se. 


MeErHops, Acts AND Pracrices—Concertr oF ACTION—PrIcrE Fixinc—Ir Price 
STRUCTURE TAMPERED WITH 
Any combination which tampers with price structures is engaged in an 
unlawful activity. 


MeErHops, AcTs AND PRACTICES—CONCERT or ACTION—PRIcE FIxING—HSTABLISH- 
MENT OF—DELIVERED PRICE EQUALIZATION PLANS 
Existence of a plan which equalizes delivered prices of competitors having 
widely different freight costs to given destinations constitutes strong evi- 
dence in itself of an agreement to use such plan. 


METHODS, ACTS AND PRACTICES—CONCERT oF ACTION—PRICH FIxXING—EHSTABLISH- 
MENT OF—PRICE UNIFORMITY 
Price uniformity, especially if accompanied by an artificial price level not 
related to supply and demand of given commodity, may be evidence from 
which agreement or understanding, or some concerted action of sellers oper- 
ating to restrain commerce, may be inferred. 


MeEtTHOps, ACTS AND PRACTICES—CoNCERT OF ACTION—PRICE FIXING-—HSTABLISH- 
MENT oOF—IF AcTION By GrourP MEMBER, PURSUANT TO HXPRESS DELEGATION, 
ACQUIESCENCE OR UNDERSTANDING 

Fixing of prices by one member of a group, pursuant to express delegation, 
acquiescence, or understanding is as illegal as the fixing of prices by direct 
joint action. 


MetTnHops, ACTS AND PRACTICES—CONCERT oF ACTION—PRICH FIxXING-—EHSTABLISH- 
MENT OF—WHETHER FINDING ADEQUATE—THaT BASING Point MerHop HmM- 
PLOYED, PURSUANT To ALLEGED CoNsPiIrAcY So To Do, ann TuHar Capacity, 
TENDENCY AND EFFECT OF COMBINATION TO SUPPRESS COMPETITION 


Finding by Federal Trade Commission, pursuant to count alleging con- 
spiracy to suppress competition in distributiin and sale of rigi 1 steel cond it 
by use of a basing point method of quoting prices that the capicity tendency 
and effect of combination and conspiracy maintained by manufacturers, and 
acts and practices performed in connection therewith, had been to suppress 
competition, was not insufficient as allegedly constituting only a description 
of capacity tendency, and effect of conspiracy, without disclosing when con- 
spiracy was instituted, or how and in what manner each of manufacturers 


became a member thereof. 

MetHops, Acts AND PRacTIcES—Concrrt oF ACTION—PRIcH FIxiNG-—HsTasLisH- 
MENT OF—WHETHER FINDING ADEQUATE—DrRECcT PROOF AND SUBSTANTIAL EyI- 
DENCE 

Finding of price-fixing conspiracy need not be supported by direct proof 
of agreement, and agreement may be shown by circumstantial evidence. 
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Metuops, Acts AND PRAcTIcES—ConcerT or ACTION—PRICE Fixinc-—EstTasiisH- 
MENT OF—WHETHER FINDING ADEQUATE—F'ACTS—WEIGHT AND INFERENCES 


Determination of facts respecting alleged price-fixing conspiracy, and 
weight to be attributed to facts proved and inferences to be drawn from 
them, are matters for Federal Trade Commission. 


Meruops, Acrs AND PRACTICES—CoNCERT OF ACTION—PRICH Fix1neé-—HstTaBiLisH- 
MENT OF —WHETHER FINDING ADEQUATE—BASING POINT PRICING AND PRACTICH— 
Ir DELiverep Prick QuoraTIONS THEREBY MATCHED 


Evidence showing collective action by manufacturers of rigid steel con- 
duit to eliminate certain basing point, and of collective activities in pro- 
moting general use of basing point method of pricing with result that man- 
ufacturers were unabled to match their delivered price quotations, sustained 
finding of Federal Trade Commission of a price-fixing conspiracy. 


UNFAIR MetHops ofr COMPETITION—PRICE MATCHING FORMULAE AND PRACTICES— 
Ir SEVERALLY, CONCURRENTLY AND UNDERSTANDINGLY EMPLOYED BY NUMBER 


Individual use of basing point method of pricing by manufacturers of 
rigid steel [176] conduit, with knowledge that other manufacturers used 
formula and with knowledge that by using it each manufacturer would be 
able to quote identical delivered prices, was properly found to constitute 
an unfair method of competition. 


(The syllabus, with substituted captions, is taken from 168 F. (2d) 175) 


On petitions to review order of Commission, order affirmed and 
enforced. 

Mr. Morton Peyser, of New York City, Wr. W. Denning Stewart, 
of Pittsburgh, Pa., Mr. Hoyt A. Moore, Mr. Albert R. Connelly and 
Mr, Earl J. OBrien, all of New York City, Mr. Ferris FE. Hurd, of 
Chicago, l., Mr. Thurlow M. Gordon, Mr. Robert M. Bozeman, Mr. 
Hdward H. Green, and Mr. Roy L. Steinheimer, Jr., all of New York 
City, Rose, Hichenauer, Steward & Rose, of Pittsburgh, Pa., and 
Cravath, Swaine & Moore, Cahill, Gordon, Zachry & Reindel, Sulli- 
van & Cromwell, and Sullivan & Cromwell, all of New York City 
(Mr. Ray H. Luebbe and Mr. Neil C. Head, both of New York City. 
of counsel), for petitioner. 

Mr. Walter B. Wooden, Mr. Everette MacIntyre, and Mr. W. T. 
Kelley, all of Washington, D. C., for respondent. 

Before Sparks, Knrner, and Minton, Circuit Judges. 


Kerner, Circuit Judge: 

Petitioners, fourteen corporate manufacturers of rigid steel conduit, 
and five representatives of these corporations ask us to review and set 
aside a cease and desist order of the Federal Trade Commission, upon 
a complaint in two counts, charging that petitioners collectively have 
violated § 5 of the Federal Trade Commission Act, 15 U.S. C. A. § 45, 
which declares unlawful “unfair methods of competition in com- 
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merce.” Each of the corporate petitioners except Spang Chalfant 
was a member of Rigid Steel Conduit Association. That association 
was a respondent in the proceedings before the Commissioner, but is 
not a petitioner here. Each of the five individual petitioners was not 
only an official of one of the corporate petitioners but also served in an 
official capacity in aisle the affairs of Rigid Steel Conduit 
Association. 

In substance the first count alleged the existence and continuance of 
a conspiracy for the purpose and with the effect of substantially re- 
stricting and suppressing actual and potential competition in the 
distribution and sale of rigid steel conduit in commerce, effectuated 
by the adoption and use of a basing point method of quoting prices 
for rigid steel conduit. The second count did not rest upon an agree- 
ment or combination. It charged that each corporate petitioner and 
others violated § 5 of the Federal Trade Commission Act “through 
their concurrent use of a formula method of making delivered price 
quotations with the knowledge that each did likewise, with the result 
that price competition between and among them was unreasonably 
restrained.” It alleged that nearby customers were deprived of price 
advantages which they would have naturally enjoyed by reason of 
their proximity to points of production, and that such course of action 
created in said conduit sellers a monopolistic control over price in 
the sale and distribution of rigid steel conduit. 

Petitioners answered the complaint. They denied any agreement or 
combination. After extensive hearings before a trial examiner, the 
Commission made its findings of fact and conclusions of law there- 
from. It found the charges to be fully substantiated by the evidence. 

Rigid steel conduit * is a steel pipe, used primarily in the roughing- 
in stage of building construction where electrical wiring is necessary 

in order to furnish a continuous channel or container for the wiring. 
It is made from standard steel pipe and is produced in two types 
differing only in the nature of the coating applied to it. It is a 
[177] standard commodity. It was first manufactured in America in 
1897, in or near Pittsburgh, Pennsylvania, and originally was sold 
at delivered prices. The reason why delivered prices were used lay 
in the relative importance of transportation charges in the sale of 
the product. Points of production include Cohoes, New York and 
various places in Pennsylvania, Illinois, Indiana, West Virginia and 
Ohio. Various means were used to facilitate the calculation of de- 
livered prices, but Youngstown was the first manufacturer to prepare 
a freight rate bulletin specially applicable to conduit sales. Similar 
bulletins were prepared by other manufacturers and later such 
bulletins were procured by some manufacturers from a traflic expert. 


1 Hereinafter referred to as “conduit.” 
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In addition to freight rate bulletins, another aid in computing 
delivered prices was the use of delivery charge tables, which were de- 
signed to simplify the procedure of figuring the delivered prices, and 
each petitioner refrained from publishing price quotations f. o. b. 
point of production or shipment, but used the practice and method 
of quoting price sheets, which it termed “Price Cards,” in which it 
designated base prices f. o. b. Pittsburgh, Pa. and f. 0. b. Chicago, 
Tl. About 1912 one manufacturer began announcing quotations of 
prices, based on Pittsburgh as a basing point, through the use of price 
cards which listed “Pittsburgh Basing Discounts” under which the 
discount was decreased—and the net price thereby increased—in pro- 
portion to the freight rate from Pittsburgh to the point of delivery. 
The practice thus established was followed by other manufacturers 
then in existence, and since then, up to 1930, by other manufacturers 
as they have entered the conduit business. 

In 1930, petitioner National Electric shifted from the list and dis- 
count form of delivered price quotation to a quotation which specified 
the net base prices, with freight to be added, and during the next year 
or so other manufacturers likewise changed to the quotation of net 
base prices plus freight. In 1924, conduit began to be sold at prices 
based on Gary, Indiana, as a basing point. During that-year peti- 
tioner Youngstown began to manufacture conduit at Evanston, Illi- 
nois, and inaugurated the practice of quoting and selling conduit at 
delivered prices based on Evanston, as well as Pittsburgh, as a basing 
point, the base price at Evanston being $4 above the current published 
price at Pittsburgh. Clayton Mark, during the period (1924-1930), 
had quoted conduit prices upon a Chicago base. Since freight rates 
from Chicago and Evanston were the same, Evanston ceased to be a 
basing point shortly after 1934. Other manufacturers followed the 
practices inaugurated by Youngstown and Clayton Mark. 

It also appears that instead of petitioner conduit sellers using an 
absolute Pittsburgh plus system for all designations in their price 
quotations, they collectively discussed and considered the matter of 
maintaining and utilizing Chicago as a basing point, with its differ- 
ential over Pittsburgh, and that until 1930 they followed a method 
of calculating delivered price quotations which provided for discount- 
ing from the Pittsburgh or Chicago base price, depending upon which 
base price and accompanying discount produced the lower figure at the 
customer’s destination, and that during 1930 representatives of peti- 
tioners at a meeting of the Rigid Steel Conduit section of the National 
Electrical Manufacturers Association determined upon a change from 
that method to the one they now use. Accordingly, at the time of the 
hearings each of the petitioner conduit sellers quoted delivered prices 
for conduit based on Chicago as well as on Pittsburgh as basing points 
and sold at that base price. 
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There was testimony that the system thus used was an effective means 
of matching bids and price quotations, and that the quotations made by 
each conduit seller, irrespective of whether it had a manufacturing 
plant located at or near Pittsburgh or Chicago, enabled them to match 
their price quotations. It also appears that at times it was difficult to 
exactly determine the railroad tariff rate and that mistakes by some 
conduit sellers in the selection of a particular tariff rate to be used in 
a particular instance were a fruitful source of differences in the 
delivered prices quoted, thereby preventing a matching of such [178] 
quotations. To prevent such errors, petitioners, acting through Rigid 
Steel Conduit Association, employed one Donley, who prepared a 
compilation of freight rate applicators containing the freight factor 
applicable from Pittsburgh to various destinations in the United 
States and, on a differential of $4 per ton above the Pittsburgh base 
price, the freight applicable from Chicago. These compilations be- 
came important adjuncts to petitioners’ plans and methods in matching 
delivered price quotations. They were intended by petitioners to be 
used as their common price factors. 

The findings upon which the order of the Commission is based are 
lengthy and of acomprehensive nature. In these findings the petition- 
ers are identified by name in connection with the particular activities 
engaged in by them as part of their general plan of suppressing price 
competition through the combination charged. Essentially the find- 
ings are, that there was collective consideration of pricing policies on 
the part of representatives of petitioners in 1930 and collective con- 
siderations by such representatives of those matters through November, 
1939; that by petitioners’ adherence to their formula or system of 
pricing, their matching of bids under seal and the matching of their 
delivered price quotations was made effective, and a combination and 
conspiracy was maintained by petitioners to deprive purchasers of 
conduit of the benefits of competition in price, to maintain artificial 
and monopolistic methods and prices in the sale and distribution of 
conduit, to prepare and maintain common rate factors or freight 
adders used and useful in determining and establishing price quota- 
tions and prices for conduit, to classify customers of conduit and deter- 
mine the treatment to be accorded them, to establish and maintain 
uniform discounts, terms and conditions of sale, to determine and 
control the use of warehouses in the distribution of conduit, to prepare, 
adopt, and use for the purpose of aiding in price maintenance and 
control, uniform contracts for distributors and for contractors buying 
for specific projects, and to enforce the terms of such contracts through 
investigations and reports thereon, to support and maintain their price 
structure through the conduct of investigations of sales and offers to 
sell, and the circulation of reports thereon ; and that the acts and prac- 
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tices performed thereunder and in connection therewith, hindered, 
lessened and suppressed competition among sellers in the sale and 
distribution of conduit in interstate commerce. 

These ultimate findings of fact are based upon subsidiary findings. 
It will not be necessary in this opinion to set forth these findings, as 
they appear in 88 Federal Trade Commission Decisions, 534-551. 
Upon these findings of fact the Commission concluded that these acts 
and practices constituted unfair methods of competition in com- 
merce within the meaning of § 5 of the Act, and directed petitioners, 
other than General Electric Supply Corporation-and Spang Chalfant, 
to cease and desist from entering into, continuing in, or carrying out 
any planned common course of action, understanding, agreement, 
combination, or conspiracy between any two or more of petitioners, 
or between any one or more of petitioners and others not parties hereto, 
to do or perform any of the things specifically set forth in the order. 
For the injunctive paragraphs covering the specific activities, see 
38 F. T. C. decisions, 593. 

Petitioners assert that no finding was made as to when the con- 
spiracy was instituted, how long it continued, and which respondents 
(petitioners) were members thereof. ‘They insist that the Commis- 
sion has failed to make a finding as to the conspiracy charged, together 
with findings which would disclose how and in what manner each of 
the petitioners became a member thereof. 

In support of their contention, petitioners argue that the finding— 

Paragraph Nineteen: (a) Pursuant to Count I of the complaint herein the Com- 
mission concludes from the evidence of record and therefore finds that the 
capacity, tendency and effect of the combination and conspiracy maintained by 
the respondents [petitioners] named therein in the manner aforesaid, and the 
acts and practices performed thereunder and in connection therewith * * * 
has been, and is, to hinder, lessen, restrain, and suppress [179] competition in 
the sale and distribution of conduit * * *, 
is wholly insufficient in law, because, so they say, the finding is only 
a description of the “capacity tendency, and effect” of the conspiracy. 

In considering this contention, it is well to remember that findings 
are to be construed liberally in support of a judgment or order, Rank 
v. Kuhn, 20 N. W. (2d) 72. Whenever, from facts found, other facts 
may be inferred which will support the judgment, such inferences will 
be deemed to have been drawn, Clyde Equipment Co. v. Fiorito, 16 F. 
(2d) 106, 107, and any words which fairly import a concerted action 
for a conniving together to restrain trade, are sufficient to charge 
enetiness American Tobacco Co. v. United States, 147 F. (2d) 93, 

Pertinent and akin to the question we are now discussing are the 
words of Mr. Justice Douglas in his concurring opinion in the case 
of United States v. Line Material Company, rendered March 8, 1948, 
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in which case, after stating that the Sherman Act outlaws price fixing 
combinations, he said: “Price fixing in any form is perhaps the most 
_ powerful of all inducements for abandonment of competition. * * *. 
It is therefore one of the most effective devices to regiment whole 
industries and exact a monopoly price from the public. The benefits 
of competition disappear.” And in the case of United States v. United 
States Gypsum Co., also decided by the United States Supreme Court 
on March 8, 1948, the court said that price fixing, without authorizing 
statutes, is illegal, per se. See also Dr. Miles Medical Co. v. Park & 
Sons Co., 220 U.S. 373; Federal Trade Commission v. Pacific States 
Paper Trade Association, 273 U. 8. 52 [11 F. T. C. 636, 1S. & D. 
583]; United States v. Trenton Potteries Co., 273 U. S. 392. Any 
combination which tampers with price structures is engaged in an 
unlawful activity. United States v. Socony-Vacuum Oil Co., 310 
U.S. 150,221. And the existence of a plan or method which equalizes 
the delivered costs or prices of competitors having widely different 
freight costs to given destinations constitutes strong evidence in itself 
of an agreement to usesuch plan or system. ALilk and Ice Cream Can 
Institute v. Federal Trade Commission, 152 F. (2d) 478 [42 F. T. C. 
867]; Fort Howard Paper Co. v. Federal Trade Commission, 156 
F. (2d) 899 [43 F. T. C. 1087]. And price uniformity especially if 
accompanied by an artificial price level not related to the supply and 
demand of a given commodity may be evidence from which an agree- 
ment or understanding, or some concerted action of sellers operating 
to restrain commerce, may be inferred. Cement Manufacturers Pro- 
tective Association v. United States, 268 U.S. 588, 606; Hugene Diete- 
gen Co. v. Federal Trade Commission, 142 F. (2d) 321 [88 F. T. C. 
840]. The fixing of prices by one member of a group, pursuant to 
express delegation, acquiescence, or understanding, is just as illegal 
as the fixing of prices by direct, joint action. United States v. Mason- 
ite Corporation, 316 U. S. 265, 276. Moreover, the question we are 
now discussing was considered and decided in the Federal Trade Com- 
mission v. The Cement Institute, announced by the Supreme Court 
on April 26, 1948. In disposing of the identical question, the court 
solved our problem. It said: 

It seems impossible to conceive that anyone reading these findings in their 
entirety could doubt that the Commission found that respondents, collectively 
maintained a multiple basing point delivered price system for the purpose of 
suppressing competition in cement sales. The findings are sufficient. The 
contention that they are not is without substance. 

Petitioners also stress the point that the use of the basing point 
method of pricing does not have any adverse effect on competition 
and is not oppressive. They contend that in the event we should 
hold that the Commission made a finding that there was a price fixing 
conspiracy, such a finding is not supported by the evidence. 
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The argument is that there is no direct evidence of any conspiracy 5 
that if the Commission made such a finding, it is based upon a series 
of inferences; and that the [180] general use of the basing point 
method of pricing and the uniformity of prices does not justify an 
inference of conspiracy. We think there was direct proof of the 
conspiracy, but whether there was or was not, in determining if such: 
a finding is supported, it is not necessary that there be direct proof 
of an agreement. Such an agreement may be shown by circumstan- 
tial evidence. Milk and Ice Cream Can Institute v. Federal Trade 
Commission, supra, 480. 

In this case there was evidence showing collective action to elimi- 
nate the Evanston basing point, and collective activities in promoting 
the general use of the formula presently to be noted. The record 
clearly establishes the fact that conduit manufacturers controlling 
93% of the industry use a system under which they quote only deliv- 
ered prices, which are determined in accordance with a formula con- 
sisting of a base price at Pittsburgh or Chicago plus rail freight, 
depending upon which basing point price controls at any particular 
destination or in any particular section of the United States; that as 
a result of using that formula the conduit producers were enabled 
to match their delivered price quotations, and purchasers everywhere 
were unable to find price advantages anywhere; and that purchasers 
at or near a place of production could not buy more cheaply from their 
nearby producer than from producers located at greater distances, 
and producers located at great distances from any given purchaser 
quoted as low a delivered price as that quoted by the nearest producer. 

An example of an instance where petitioners have matched their 
bids appears where the Bureau of Supplies and Accounts, United 
States Navy Department, requested bids under seal for the furnishing 
of one million feet of conduit for delivery at the Navy Yards in 
Philadelphia, Pennsylvania, Norfolk and Sewell’s Point, Virginia. 
Seven of the petitioners submitted bids and matched their price quota- 
tions in terms of dollars per foot down to the fourth decimal point. 
Of course, there were other instances in the record showing identity of 
bids. Not only did petitioners match their bids when submitted under 
seal to agencies of public bodies, but each, with the knowledge of the 
others, did likewise—used the formula for the purpose of presenting to 
prospective private purchasers conditions of matched price quotations. 

In this state of the record it will be enough to say that Congress has 
left to the Commission the determination of the facts, Federal Trade 
Commission v. A. EF. Staley Mfg. Co., 324 U. S. 746 [40 F. T. C. 906], 
and the weight to be attributed to the facts proved and the inferences 
to be drawn from them, Corn Products Refining Co. v. Federal Trade 
Commission, 324 U. 8. 726, 739 [40 F. T. C. 892]. See also United 
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States Malsters Ass'n v. Federal Trade Commission, 152 F. (2d) 161 
[41 F. T. C. 454] ; Melk and Ice Cream Can Institute v. Federal Trade 
Commission, supra; Fort Howard Paper Co. v. Federal Trade Commis- 
sion, supra; and Federal Trade Commission v. The Cement Institute, 
supra. Our study of this record and of the applicable law has con-: 
_vinced us that the Commission was justified in drawing the inference 
_ that the petitioners acted in concert in a price-fixing conspiracy. 

We now turn to consider petitioners’ contention that the individual 
use of the basing point method, with knowledge that other sellers use 
it, does not constitute an unfair method of competition. This con- 
tention embodies the theory of the second count of the complaint and 
of that part of the order to cease and desist that is directed against each 
of the corporate petitioners. 

Briefly, the argument is that individual freight absorption is not: 
illegal per se, and that the Commission’s order is a denial of the right 
to meet competition. More specifically, petitioners say that conduit is 
| a homogeneous product; that no buyer will pay more for the product 
of one seller than he will for that of another; that the buyer is not 
interested in the seller’s cost of transportation or in any other factor 
_ of the seller’s cost ; that effective competition requires that traders have 
large freedom of action when conducting their own affairs; that in any 
particular market, the seller must adjust his own price to meet the 
mar [181] ket price or retire from the market altogether; that it has 
always been the custom of merchants to send their goods to distant 
markets to be sold at the prices there prevailing; that there is no 
lessening of competition, or injury to competitors, when a seller absorbs 
freight traffic to meet lawful competition; and that it is for the court 
to decide as a matter of law what constitutes an unfair method of 
competition under §5 of the Act. Federal Trade Commission v. 
Gratz, 253 U.S. 421 [2 F. T. C. 564, 1S. & D. 69]. 

On the other hand, the Commission contends that unfair methods 
of competition include not only methods that involve deception, bad 
faith, and fraud, but methods that involve oppression or such as are 
against public policy because of their dangerous tendency unduly to 
hinder competition or create monopoly. 

As already noted, each conduit seller knows that each of the other 
sellers is using the basing point formula; each knows that by using 
it he will be able to quote identical delivered prices and thus present 
a condition of matched prices under which purchasers are isolated and. 
deprived of choice among sellers so far as price advantage is con- 
cerned. Each seller must systematically increase or decrease his mill 
net price for customers at numerous destinations in order to match 
the delivered prices of his competitors. Each seller consciously in- 
tends not to attempt the exclusion of any competition from his natural 
freight advantage territory by reducing the price, and in effect invites 
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the others to share the available business at matched prices in his 
natural market in return for a reciprocal invitation. 

In this situation, and indeed all parties to these proceedings agree, 
the legal question presented is identical with the one the Supreme 
Court considered in the Federal Trade Commission v. The Cement 
Institute case, supra. In that case, after stating that the Commission 
has jurisdiction to declare what conduct is an unfair method of com- 
petition, the court said: “* * * individual conduct, * * * 
which falls short of being a Sherman Act violation may as a matter 
of law constitute an ‘unfair method of competition’ prohibited by the 
Trade Commission Act. A major purpose of that Act * * * was 
to enable the Commission to restrain practices as ‘unfair’ which, al- 
though not yet having grown into Sherman Act dimensions would 
most likely do so if left unrestrained. The Commission and the courts 
were to determine what conduct, even though it might then be short of 
a Sherman Act violation, was an ‘unfair method of competition.’ This 
general language was deliberately left to the ‘Commission and the 
courts’ for definition because it was thought that “There is no limit 
to human inventiveness in this field’; that conseqnently, a definition 
that fitted practices known to lead toward an unlawful restraint of 
trade today would not fit tomorrow’s new inventions in the field; and 
that for Congress to try to keep its precise definitions abreast of this 
course of conduct would be an ‘endless task’.” 

In the light of that opinion, we cannot say that the Commission was 
wrong in concluding that the individual use of the basing point method 
as here used does constitute an unfair method of competition. 

In their briefs and upon oral argument, petitioners have raised 
additional points. These, too, have been examined and considered by 
the Supreme Court in the Federal Trade Commission v. The Cement 
Institute case, supra, and were found lacking in merit. Hence they 
need not be discussed by us. 

The Commission’s order is affirmed and an enforcement decree will 
be entered. It is so ordered. 
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No. 8911—F. T. C. Dock. 3760 
(Circuit Court of Appeals, Seventh Circuit. June 11, 1948) 


FINDINGS oF COMMISSION—Ir SuPporTEeD By SUBSTANTIAL EVIDENCE 
Windings of fact by Federal Trade Commission are final if they are 
supported by substantial evidence, 


+ Reported in 168 F. (2d) 600. For case before Commission, see 40 F. T. C. 696. Cer- 
tiorari denied by the Supreme Court on Feb. 28, 1949. 336 U.S. 918. 
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APPELLATE PROCEDURE AND PROCEEDINGS —HVIDENCE—WEIGHT, AND OREDIBILITY 
OF WITNESSES 


On petition to review cease and desist order of Federal Trade Commission, 
court does not weigh evidence or consider credibility of witnesses. 


APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—INFERENCES 
All reasonable inferences from the facts are for Federal Trade Commis- 
sion to make rather than for court on review of cease and desist order. 


APPELLATE PROCEDURE AND PROCEEDINGS—IIND: NGS OF COMMISSION—INERRENCES— 
Ir Two, ConTRADICTORY AND REASONABLE, May Br DRAwN 


It cannot be said that, where two contradictory and reasonable inferences 
may be drawn from same evidence, reasonable inference of guilt found by 
Federal Trade Commission is not supported by substantial evidence, since 
if there is substantial evidence, though it be conflicting, findings of fact 
by commission cannot be disturbed, and, if commission’s inference from the 
facts is reasonable, court’s inquiry on review ceases. = 


CoNCERT of ACTION—PrRIcE FIXING AND PRICE 


UNFAIR METHODS OF COMPETITION 
INTERFERENCE 
A price fixing combination or agreement is an unfair method of compe- 
tition within Federal Trade Commission Act and is illegal, and any similar 
combination or agreement which tampers with the price structure is an 
unlawful activity. 

APPELLATE PROCEDURE AND PROCEEDINGS—F'INDINGS OF COMMISSION—CONCERT OF 
AcTION—PrIcE FIx1nG AND Price INYERFERENCE—WHETHER LIMITED TO SPOT 
TRANSACTIONS—IF FINDINGS OTHERWISE ADEQUATE, AND HVIDENCE SUBSTANTIAL 

[601] On petition by book paper manufacturers and others to review cease 
and desist order, scope of proceedings was not limited to spot transactions to 
merchants, and, if findings were otherwise adequate and evidence substan- 
tial, they would be upheld as to contract sales, and spot transactions with 
nonmerchants, as well as spot transactions with merchants. 

APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS OF COMMISSION—IN GENERAL 

Findings of Federal Trade Commission are to be construed liberally in sup- 
port of its judgment or order. 

APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND Desist OrDeERS—INFER- 
ENCES—PRESUMPTION IN FAvoR OF REASONABLY POSSIBLE 

On petition to review cease and desist order of Federal Trade Commis- 
sion, reasonable inferences which may be based on facts found will be 
deemed drawn. 

APPELLATE PROCEDURE AND PROCEEDINGS—FINDINGS or COMMISSION—-WHETHER 
CoNnsPIRACY ADEQUATELY CHARGED—IF CONCERT OF ACTION FAIRLY IMPORTED 

On petition to review cease and desist order of Federal Trade Commis- 
sion where adequacy of findings of Commission as to the facts is ques- 
tioned, words fairly importing concerted activity or conniving to restrain 
trade are sufficient to charge such a conspiracy. 

MerHop, AcTS AND PRrAcTiceS—CoNcERT oF ACTION—Price Fix1Nc—EsTaBlisH- 
MENT OF—WHETHER FINDING ADEQUATE—THAT CapaciTy, TENDENCY, AND Er- 
FECT OF COMBINATION, Erc., Was To Hinper, Etc., Comprririon, Erc.— 
WHETHER Too INDEFINITE 

Findings of Federal Trade Commission as to the facts reciting “that the 
capacity, tendency, and effect of the combination maintained” and the acts 
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and practices performed thereunder was to hinder, lessen, reStrain, and 
suppress competition in sale of book paper, read in conjunction with other 
findings, was sufficient as matter of law as a finding of a combination and 
conspiracy to fix prices as against objection of indefiniteness. 


MerHops, Acts AND PRACTICES—CONCERT OF ACTION—PRIcr FIxING—HSTABLISH- 
MENT OF—WHETHER FINDING ADEQUATE—PRICE UNIFORMITY—I¥ FINDINGS RE- 
PLETE WITH REFERENCES TO Price UNIFORMITY; AND Capacity, TENDENCY AND 
Errect or CoMBINATION TO PREVENT OPERATION OF COMPETITIVE ForcES, HTC., 
Founp 

Where findings as to concerted means and methods of total conspiracy 
were replete with references to price uniformity and varying degrees thereof 
achieved, and findings concluded with recital that capacity, tendency, and 
effect of combination had been to prevent, hinder, and restrain operation of 

- competitive forces which tended to disturb uniformity of prices, findings was 
‘sufficient as a matter of law, considered in connection with prior findings 
and subsidiary findings of fact, as a finding that combination and conspiracy 
resulted in uniformity of price. 


MerHops, Acts AND PRAcTICES—CONCERT OF ACTION—PRICE FIxiNG—ESTABLISH- 
MENT OF—WHETHER FINDING ADEQUATE—PRICE UNIFORMITY—Spor Sages, Bips, 
CREDITS, AND ASSOCIATION CoNDUCT OF MEMBER MANUFACTURER 


On petition by book paper manufacturers and others to review cease and 
desist order of Federal Trade Commission, evidence of prices for spot sales 
to merchants, as to uniformity of bids, correspondence among manufacturers, 
and conduct of manufacturers through association, supported findings of 
substantial uniformity of prices among manufacturers. 


Meruops, AcTs AND PRACTICES—CoNCERT OF ACTION—PRICE FIxINc—TERMS’ 
Scope AS UNLAWFUL AcT 


“Price fixing” as unlawful act includes any tampering with or manipula- 
tion of prices and includes more than mere establishment of uniform prices, 


and it is not important that prices fixed were not fixed in sense that they 
were uniform and inflexible. 


MeTHOops, ACTS AND PRACTICES—CONCERT oF ACTION—ESTABLISHMENT OF—IF 
EVIDENCE CIRCUMSTANTIAL 


Combination or conspiracy in violation of Trade Commission Act can be 
drawn by circumstantial evidence. 


METHODS, ACTS AND Practices—CoNcerT or AcTION—PrRICE FIxING—DELIVERED 
PRICE EQUALIZATION ZONING SYSTEM 


[602] Existence of zoning system of price quoting, which equalized de- 
livered prices of competitors having widely different costs at a given destina- 


tion, was strong evidence in itself of agreement by manufacturers to use such 
plan, 


MernHops, ACTS AND PRACTICES—CONCERT OF ACTION—HSTABLISHMENT OF—IF UNI- 
FORM PARTICIPATION BY COMPETITORS IN PARTICULAR SYSTEM or DoING BUSINESS, 
WITH KNOWLEDGE or ACTS oF OTHERS, AND EFFecr or RESTRICTING COMPETITION 


Uniform participation by competitors in particular system of doing busi- 


ness, with knowledge of others’ acts and with effect of restraining commerce, 
is an unlawful conspiracy. 
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METHops, Acts AND PRacTICES—COoNCERT oF ACTION—EISTABLISH MENT Or—W HETH- 
EK FINDING ADEQUATE—THAT MANUFACTURERS PLEDGED CONTINUED COOPERATION 
WiTH ASSOCIATION AFTER NRA, CONTINUED To Fite Price CHANGES, ETc. 


On petition by book paper manufacturers and others to review cease and 
desist order of Federal Trade Commission, evidence that manufacturers 
expressly pledged their continued cooperation with association of manufae- 
turers upon termination of NRA, that manufacturers continued to file price 
changes with association on forms provided by the association, and that many 
manufacturers mailed their new base prices directly to other manufacturers, 
supported finding of combination and conspiracy. 


METHODs, ACTS AND PRACTICES—CONCERT OF ACTION—ESTABLISHMENT OF METH- 
ODS OF ASSOCIATION MEMBER MANUFACTURERS—AS DISCLOSED BY MINUTES AND 
OTHERWISE 


On petition by book paper manufacturers and others to review cease and 
desist order, evidence consisting in part of minutes of manufacturers’ asso- 
ciation supported various findings of agreement among manufacturers as to 
the means used to accomplish total combination and conspiracy. 


METHODS, AcTs AND PRACTICES—CONCERT OF ACTION—LIABILITY FOR—IF NOT ALL 
ACTS PARTICIPATED IN BY ALL 


Respective manufacturers were not relieved from liability as conspirators 
in violation of Trade Commission Act merely because they all did not take 
part in the same acts. 


MetTHops, ACTS AND PRACTICES—CONCERT of ACTION—PRICE FIXING—DISCOUNTS, 
DIFFERENTIALS, BASE PRICES, AND ZONING SYSTEMS—IF TEMPORARY DEPARTURE 
From System, org TEMPORARY INABILITY To Carry THROUGH PURPOSE 


Agreement by manufacturers upon uniform quantity discounts, uniform 
finishing differentials, uniform base prices, and uniform zoning system with 
uniform zone of differentials, without regard to particular manufacturer’s 
eost of production and distribution, provided means of fixing uniform prices, 
contrary to Trade Commission Act, and temporary departure of manufac- 
turers from system or temporary inability to carry through their purpose, 
did not affect illegality. 


METHODS, ACTS AND PRACTICES—CONCERT OF ACTION—PRICE FIxING—LIABILITY 
FOR—W HETHER DEGREE OF SUCCESS IN STIFLING PRICE COMPETITION, MEASURE 


Manufacturers’ degree of success in stifling price competition was not 
measure of their liability under Trade Commission Act. 


CEASH AND Desist ORDERS—PARTIES JOINED—CONCERT OF ACTION—IF CERTAIN 
MANUFACTURER MEMBER SHOWS AS IN Fact VigoROUS COMPETITOR OF OTHERS, 
BY VIRTUE Or PATENT ADVANTAGE, MEMBERSHIP NOTWITHSTANDING 


On petition by book paper manufacturers and others to review cease and 
desist order of Federal Trade Commission, evidence was insufficient to sup- 
port findings as to particular manufacturer, in view of evidence that because 
of its use of inexpensive patented process, manufacturer was able to sell its 
coated papers within price range of other manufacturers’ uncoated papers, 
and that manufacturer entered into such competition sharply and took full 
advantage of its competitive opportunity, notwithstanding that manufacturer 
was a member with others of association. 
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On petition for review of order of Commission, order vacated. as to 
the Consolidated Water Power and Paper Company, and otherwise 
enforced as to the remaining petitioners. 

[603] Mr. Wm. W. Corlett, Mr. Robert E. Canfield and Mr. Alfred 
McCormack, all of New York City, Mr. T. W. Brazeau and Brazeau & 
Graves, all of Wisconsin Rapids, Wis., and Mr. F. Harold Murtfeldt, 
of Chicago, Ill. (Mr. Murray W. McEniry and Mr. Allen F. Maulsby, 
both of New York City, of counsel), for petitioner. 

Mr. Walter B. Wooden, Associate Gen. Counsel, and Mr. W. T. 
Kelley, Gen. Counsel, Attys. Federal Trade Commission, both of 
Washington, D. C., for respondent. 

Before Masor and Minton, Circuit Judges, and Linptry, District 
Judge. 


Minton, Circuit Judge: 

This is a petition to review a cease and desist order of the Federal 
Trade Commission and to set aside the Commission’s findings as to 
the facts and conclusions upon which the order is based. In the 
alternative, we are asked to modify the order and such findings as are 
unsupported by the evidence or by the law. 

The petitioners are some forty-two corporations engaged in the 
manufacture, sale, and distribution of book paper, the Book Paper 
Manufacturers Association, and the Association’s officers and repre- 
sentatives. The Book Paper Manufacturers Association, hereafter 
referred to as the Association, is a voluntary, unincorporated body 
composed of manufacturers of book paper. It was organized in June 
1933, in connection with the National Industrial Recovery Act, with 
its executive committee in substance as the executive authority of the 
N. R. A. code for book paper manufacture. Each corporate petitioner 
is a member of the Association and each is engaged in interstate com- 
merce. No single corporate petitioner produces more than 10% of 
the industry’s output. 

The complaint against the petitioners charged them with engaging 
in unfair methods of competition in violation of Section 5 of the 
Federal Trade Commission Act, 15 U. S. ©. Sec. 45 (a), by entering 
into among themselves since June 16, 1933, and for more than two 
years last past, a combination to suppress or restrict price competition 
and to fix prices. After extensive hearings, the Commission found 
against the petitioners and issued its order directing them to cease 
and desist from price fixing and from certain specified activities for 
the purpose of price fixing. 

Broadly speaking, book paper is any paper which contains not 
more than 25% groundwood and which is customarily used for print- 


ALLIED PAPER MILLS UV. FEDERAL ‘TRADE COMMISSION 1537 


ing purposes. The more important kinds of book paper are those used 
in books, magazines, and pamphlets, offset paper used in the offset 
printing process, envelope paper, and tablet paper. Other types in- 
clude paper used in adding machines, for calendars, menus, posters, 
decalmonia, and transfer printing. Book paper may be divided on 
another basis into coated and uncoated paper, the former being paper 
which after manufacture is coated on one or both sides to improve 
the printing surface. There are several grades of coated and uncoated 
paper. 

Manufacturers of book paper sell variously to paper merchants, 
users, or both in varying degrees. Approximately 55% of the book 
paper production is sold by the mills to the users, principally maga- 
zine and book publishers, converters, and printers. The remaining 
45% is sold to merchants for resale. Approximately 55% of the total 
tonnage sales, both to users and merchants, is made on the basis of 
negotiated contracts. “Spot transactions” comprise the other 45% of 
the total tonnage sales; a “spot transaction” is a sale resulting from 
an order for a stated kind and quantity of paper to be delivered on a 
specified date or dates at an agreed price. Of the spot transactions, a 
majority are between the mill and the merchant. Paper merchants 
usually buy and sell book papers produced by more than one 
manufacturer. 

Some manufacturers produce both coated and uncoated papers, 
others produce only one kind; some produce coated paper only and 
buy uncoated paper from other producers; some produce only a few 
grades of either coated or uncoated paper, while others produce many ; 
some concentrate largely upon offset papers or envelope or tablet 
papers, while many have specialized papers not closely related to 
any of the standard grades. Book papers are made in many types, 
sizes, weights, and colors, and with many different special character- 
istics for particular uses. Paper of any designated grade produced by 
one manu [604] facturer is not necessarily identical with that classified 
in the same grade but produced by another manufacturer. All papers 
classified in one grade compete primarily with one another and are 
considered equivalent by petitioners for pricing purposes. However, 
there is also competition between adjoining grades because it is 
frequently possible to substitute one for another. 

Petitioner Consolidated Water Power and Paper Company, of 
Wisconsin, hereafter referred to as Consolidated, has separately 
attacked the Commission’s order. For reasons that will be developed, 
we deem it necessary to detail the facts of its operation since they are 
not the same as those of the other corporate petitioners. 'The Commis- 
sion here has acknowledged Consolidated’s unique situation, but it 
did not make any separate findings as to it. 
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Ninety-five per cent of Consolidated’s production within the scope 
of this proceeding is coated book paper, comparable in quality but 
not meeting the specifications of the so-called standard grades of 
coated papers manufactured by other mills. This departure from 
standard specifications results from the groundwood content of Con- 
solidated’s product. This coated paper is the exclusive product of 
Consolidated by virtue of its patent which manufactures and coats 
paper in a single process at great speeds as compared with the other 
corporate petitioners’ separate and slow coating process after manu- 
facture. Because of its patented process and inexpensive pulp, Con- 
solidated is able to sell its coated papers at prices substantially lower 
than the published list prices of the standard grades of coated papers. 
In fact, Consolidated sells its coated paper within the lower price 
range of the uncoated (and, of course, inferior for printing purposes) 
paper of the other corporate petitioners. In the five-year period 
beginning in January 1935, the date of Consolidated’s manufacture 
by the patented process, it has developed an annual market in coated 
papers of 80,000 tons, a substantial portion of which business was 
formerly held by the other corporate petitioners. At no time did 
Consolidated submit a bid for Government business, but it is a member 
of the Association. 

Essentially, the combination and conspiracy charged against all 
the petitioners was to fix prices to customers located throughout the 
United States, including the United States Government as a customer, 
by the following means. Certain of the corporate petitioners organ- 
ized the Association in June 1933; all others have joined it since and 
have used it since its organization as a clearinghouse and means of 
exchange for information submitted to it by the members, including 
sales reports, prices, discounts, and terms of sale. Regular meetings 
of the Association are held from time to time at which the corporate 
and individual petitioners discuss trade and competitive conditions 
and agree upon and fix trade policies and prices to be charged. 

It is further alleged that the petitioners have formulated and adopted 
uniform finishing differentials which they use without regard to the 
actual cost of the finishing operations to the respective petitioners. 
The petitioners have promulgated and compiled so-called trade cus- 
toms in the form of rules and regulations dealing with allocation 
and classification of grades, grading, quotations and sales, and other 
similar matters, and including a pricing guide containing a zoned 
map of the United States with price differentials according to zone. 
It is alleged that the petitioners generally use these rules and 
regulations. 

The individual petitioners are alleged to have been and to be the 
officers and members of the Association executive committee, and as 
such, have complete charge of its activities and meetings, the collection. 
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compilation, and dissemination of information, and the formulation 
of trade policies. The corporate petitioners have adopted and main- 
tained an identical zoning system for price fixing purposes by means 
of which the United States is divided into four zones. The corporate 
petitioners all sell at fixed and identical delivered prices within these 
zones. The price for Zone 1 constitutes the base price; the prices for 
the other zones are the Zone 1 base price plus a fixed and uniform 
differential for each zone. A single delivered price applies at each 
and every destination within the re[605]spective zones, no matter 
what place of shipment or place of delivery is involved.* 

The Commission found the facts substantially as charged in the 
complaint. We shall discuss the findings below insofar as it is nec- 
essary to decide the case. We do not set the findings out in full, but 
they may be found in the record of these proceedings before the Com- 
mission. Vol. 40 Federal Trade Commission decisions, 696. 

At the outset, it is well to decide the extent of our jurisdiction to 
review these proceedings. There can be no doubt of its limited char- 
acter. The Federal Trade Commission Act provides: “The findings 
of the Commission as to the facts, if supported by evidence, shall be 
conclusive.” 15 U. S. C. Sec. 45 (c). This statute as interpreted by 
the Supreme Court gives finality to the Commission’s findings of fact 
if they are supported by substantial evidence. F. 7. C. v. Algoma 
Lumber Co. et al., 291 U.S. 67, 73, 54 S. Ct. 315, 78 L. Ed. 655 [18 
F. T. C. 669, 2 S. & D. 247]; F. 7. C. v. Pacifie States Paper Trade 
Association, 273 U.S. 52, 68, 47 S. Ct. 255, 71 L. Ed. 534 [11 F. T. C. 
636, 1 S. & D. 583]. We do not weigh the evidence or consider the 
credibility of the witnesses. Triangle Conduit & Cable Co., Inc., et al. 
v. F. T. C., decided by this Court on May 12, 1948. All reasonable 
inferences from the facts are likewise for the Commission. F.7.C.v. 
Standard Educational Society et al., 302 U.S. 112, 117, 58 S. Ct. 1138, 
82 L. Ed. 141 [25 F. T. C. 1715, 2S. & D. 429]; Triangle Conduit & 
Cable Co., Inc., et al., supra; Fort Howard Paper Qo. et al.v. F. T. C., 
156 F. (2d) 899, 907 [43 F. T. C. 1087]. If there is substantial evi- 
dence, though it be conflicting, the findings cannot be disturbed. Froret 
Sales Oo.,Inc., et-al.v. F. T. C.,100 F. (2d) 358, 359 [27 F. T. C. 1702, 2 
S. & D. 481]. In view of this, we cannot sustain the petitioners’ con- 
tention that where two contradictory and reasonable inferences may 
be drawn from the same evidence, the reasonable inference of guilt 
found by the Commission is not supported by substantial evidence. 
If the Commission’s inference from the facts is reasonable, our inquiry 


ceases. 


1The N. R. A., which was terminated May 27, 1935, granted immunity during its existence 
for the activities charged herein. 
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Section 5 of the Federal Trade Commission Act (15 U. S. C. Sec. 
45 (a)) which petitioners are found to have violated prohibits unfair 
methods of competition in commerce. <A. price fixing combination 
or agreement is clearly an unfair method of competition within the 
Act and is illegal. 7. 7. 0. v. The Cement Institute et al., decided 
by the Supreme Court April 26, 1948 [333 U. S. 683; ante, p. 1460 et. 
seq.]. Any similar combination or agreement which tampers with the 
price structive is an unlawful activity. U.S. v. Socony-Vacuum Ou 
Co., Inc. et al., 310 U. S. 150, 221, 60 S. Ct. 811, 84 L. Ed. 1129; Triangle 
Conduit & Cable Co., Inc., et al.v. F.T. C., supra. 

The petitioners here contend that the scope of the proceedings 
against them has been limited to spot transactions to merchants, and 
does not include contract sales, or spot transactions with nonmer- 
chants. They base their contention on objections to certain evidence 
made by the Commission in the trial, and they argue that the findings 
and evidence do not expressly relate to other than this limited issue. 
The Commission denies such a limitation of issues and explains its 
objections to this evidence on other and satisfactory grounds. Further, 
the Commission points out that the very fact of its not having 
expressly limited its findings argues against such a limitation. It 
contends also that the evidence is not so limited—as, for example, the 
uniform contracts prepared and distributed to the petitioners by the 
Association, and the bids for Government business, which sales are 
contract sales. In view of this, we hold that the issues are not limited 
as contended by the petitioners, and if the findings are otherwise ade- 
quate and the evidence substantial, they must be upheld as to the 
several types of sales. 

With these preliminary questions decided, there remain but two 
issues in the case. The first is that of the adequacy of the findings as 
to the facts. The petitioners have sharply and extensively argued that 
the findings are insufficient as a matter of law to support the order 
to cease and desist. The remaining question is whether there is 
substantial evidence to support the finding as to the facts. As in- 
dicated above in the résumé of the complaint, the petitioners are 
charged with concertedly adopt [606] ing and using several devices 
as the means of their total conspiracy. For purposes of this opinion, 
we shall refer to the concerted means that formed parts of the total 
conspiracy, and to the total conspiracy itself. 

As to the adequacy of the findings as to the facts. In considering 
the petitioners’ contentions in this respect, it is well to keep in mind 
that findings are to be construed liberally in support of a judgment or 
order. Triangle Conduit & Cable Co., Inc. et al. v. F. T. C., supra. 
Reasonable inferences which may be based on facts found will be 
deemed drawn; and words fairly importing a concerted activity or 
conniving together to restrain trade are sufficient to charge such a 
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conspiracy. Triangle Conduit & Cable Co., Inc. et al. v. F. T. C., 
supra; American Tobacco Co, ét al. v. U. 8., 147 F. (2d) 93, 117. 

As we understand the petitioners, they rob {bes to the finding of 
the total combination and conspiracy for indefiniteness. In accord- 
ance with the allegations in the complaint, the Commission’s findings 
include a finding of each of the methods or techniques used to ac- 
complish the purposes of the total combination and find categorically 
that such methods or techniques were arrived at through agreement 
and concert. The findings as to the facts conclude: 

* * * the Commission * * * finds, that the capacity, tendency, and 

effect of the combination maintained in the manner aforesaid and the acts and 
practices performed by respondents thereunder and in connection therewith, as 
set out herein, has been, and is, to hinder, lessen, restrain, and suppress com- 
petition in the sale of book papers * * ¥*, 
We hold that these words, read in conjunction with the other findings, 
are sufficient as a matter of law. F. 7.0. v. The Cement Institute 
et al., supra. Reasonable men cannot be so deceived as to mistake 
these words for other than a finding of a combination and conspiracy 
to fix prices. The findings apply to all petitioners—they are all 
named in the earlier findings, and both the ultimate finding above and 
the findings of agreement as to the particular means of the total com- 
bination refer to “the respondents.” The findings of the concerted 
activities as the means of the total conspiracy are also set out with 
unmistakable particularity and adequacy. 

The petitioners contend further that even if the findings of com- 
bination and conspiracy to fix prices are sufficient, there is no ade- 
quate finding that such combination and conspiracy resulted in 
uniformity of price. However, the findings as to the concerted means 
and methods of the total conspiracy are replete with references to 
price uniformity and the varying degrees thereof achieved. More- 
over, the final paragraph of the findings reads: 

* * * the Commission * * * finds, that the capacity, tendency, and 

effect of the combination maintained in the manner aforesaid * * * has 
been, and is, * * * to prevent, hinder, and restrain the operation of com- 
petitive forces which tend to disturb the uniformity of prices established and 
maintained through the aforesaid means. 
We hold that as a matter of law this finding, when considered in con- 
nection with the prior findings and subsidiary findings of fact, suffi- 
ciently finds the wrong of fixing uniform prices resulting from the 
combination and conspiracy. Like the other findings, it refers to all 
petitioners and is adequate in that regard. 

The remaining question is as to the sufficiency of the evidence to 
support the findings. The petitioners’ contend at the outset that 


2 References to “petitioners” hereafter do not include Consolidated unless it is specifically 
so stated. 
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there is no substantial evidence that prices were in fact in any sub- 
stantial uniformity and therefore that the finding to that effect, supra, 
and according subsidiary findings must be set aside. We must also 
reject this contention. There was evidence of the prices for spot sales 
to merchants for two different periods, one the week ending April 3, 
1937, and the other the week ending July 16, 1938. Invoices were 
studied, analyzed, and tabulated in various ways, and they showed that 
in the 1937 period 85.62% [607] of sales were in agreement with the 
uniform price list; these sales represented 72.40% of tonnage and 
75.63% of dollar value. For the 1938 period, 86.14% were in agree- 
ment with the uniform price list; these sales represented 77.64% of 
the tonnage and 79.56% of the dollar value. As we understand the 
petitioners, they do not deny the truth of this evidence, but seek to 
discredit it with arguments going to its weight and by pitting against 
it expert evidence of their own. Clearly, our appellate function does 
not involve the sort of review that the petitioners seek of this evidence. 

Even without this definitive evidence of substantial uniformity, this 
general finding is supported by such items of evidence as the peti- 
tioners’ refusal to fill an order which petitioner Allied’s merchant- 
agent had obtained when he cut his offering price to the United States 
Government, even though such price cut was to come out of the 
agent’s commission; the undisputed uniformity of bids to the Govern- 
ment after N. R. A.; the reams of correspondence among and con- 
cerning the petitioners; and the petitioners’ conduct through the As- 
sociation when faced on occasion with breaking prices. The Commis- 
sion’s inferences from all of the above were reasonable. This view 
of the evidence has its legal basis in the clear law that price fixing 
as an unlawful act includes any tampering with or manipulation of 
prices. It includes more than the mere establishment of uniform 
prices, and it is not important that the prices fixed were not fixed in 
the sense that they were uniform and inflexible. U. 8. v. Socony- 
Vacuum Oi Co., Inc. et al., supra, at pages 221, 222, 223; Triangle 
Conduit & Cable Co., Inc. et al. v. F. T. C., supra. 

The petitioners argue that there is no substantial evidence to sup- 
port the finding of the total conspiracy. A combination or conspiracy 
can be shown by circumstantial evidence. Triangle Conduit & Cable 
Co., Inc., et al.v. F.T. C., supra; United States Maltsters Assn. et al. v. 
F. T. C., 152 F. (2d) 161, 162 [41 F. T. C. 454]. The evidence here 
which supports the finding of combination and conspiracy is legion: 
all the petitioners expressly pledged their continued cooperation with 
the Association upon the termination of the N. R. A.; the petitioners 
continued to file price changes with the Association on forms provided 
by the Association therefor and these changes were disseminated by 
the Association ; many petitioners mailed their new base prices directly 
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to other petitioners; the Association prepared standard contract forms 
containing specified provisions relating to ultimate prices, and most 
of the petitioners used these forms with or without minor variations; 
and the Association held frequent and well attended meetings. The 
petitioners do not controvert the truth of this evidence, but address 
arguments to its weight and the inferences that should have been 
drawn therefrom. We cannot say that the Commission’s inferences 
are unreasonable. The petitioners did with varying uniformity use 
the zoning system of price quoting, and the existence of this plan 
which equalizes delivered prices of competitors having widely dif- 
ferent costs at a given destination, is strong evidence in itself of an 
agreement to use such plan. Zvriangle Conduit & Cable Co., Ine. 
et al. v. F. T. C., supra; Fort Howard Paper Co. et al. v. F. T. C., 
supra, at p. 907. Moreover, a uniform participation by competitors 
in a particular system of doing’business, where each is aware of the 
others’ acts and where the effect is to restrain commerce, is sufficient 
to establish an unlawful conspiracy. Wm. Goldman Theatres Inc. v. 
Loew's, Inc., et al., 150 F. (2d) 738, 748. 

The record is replete with documentary evidence composed of cor- 
respondence, Association minutes, and oral testimony, from all of 
which combination and conspiracy is the reasonable, if not required, 
conclusion. 

The petitioners finally contend that various findings of agreement 
among them as to the means and methods used to accomplish the total 
combination and conspiracy are not supported by the evidence. It 
is these several activities, used for the purpose of continuing the 
petition [608] ers’ combination and conspiracy to fix prices, which 
are prohibited in the Commission’s order. Without setting out all 
of these findings, let us examine several pertinent ones to see if there 
is substantial evidence to support them. The Commission found that 
the corporate petitioners by agreement adopted so-called trade cus- 
toms in 1938, when such adoption was legal by virtue of the N. R. A. 
These trade customs included price differentials for coated and un- 
coated paper, according to size, weight, and packaging. The Commis- 
sion found further that these trade customs were revised and expanded 
by means of agreement in 1936, after the N. R. A. period, and that 
they have been and are in general use. To support this finding, with- 
out going into detail, are the minutes of the Association and the testi- 
mony of witnesses, manifestly capable of supporting a finding of 
collusion and agreement. 

The Commission further found that the zoning system was con- 
tinued after the N. R. A. by mutual understanding and consent, and 
that despite minor variations it is in general use. This finding is 
based in part upon the minutes of the Association and also on the 
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testimony of a witness to the effect that it had been continued by 
mutual consent. “We think the artificiality and arbitrariness of the 
zone structure is so apparent it cannot withstand the inference of 
agreement.” Fort Howard Paper Co. et al.v. F.T.C., supra, at p. 907. 

The Commission found that uniform quantity discounts had been 
adopted concertedly, were in general use with variations, and were 
continued by agreement. This is based in part and sufficiently on 
minutes of the Association and inferences therefrom. 

The Commission found that there was uniform though sealed bid- 
ding to the United States Government Printing Office, and that this 
was the result of agreement. This finding is buttressed by corre- 
spondence, the testimony of petitioner Allied’s merchant-agent whose 
price cutting resulted in the petitioners’ refusal to fill the order he had 
obtained, and the testimony of the Director of Purchases of the Gov- 
ernment Printing Office. : 

The evidence with sufficient clarity involves all petitioners, al- 
though, of course, various items of evidence pertain to various peti- 
tioners. The respective petitioners are not relieved from liability as 
conspirators merely because they all did not take part in the same acts. 
American Tobacco Co. et al. v. U. S., supra, p. 119. 

Here the petitioners are proved to have agreed upon these factors: 
uniform quantity discounts, uniform finishing differentials, uniform 
base prices, and a uniform zoning system with uniform zone differ- 
entials, all without regard to a particular petitioner’s costs of produc- 
tion and distribution. The pattern clearly provides a means of fixing 
uniform prices. The petitioners’ temporary departure from their 
system or temporary inability to carry through their purpose does 
not affect its illegality. The petitioners’ degree of success in stifling 
price competition is not the measure of their liability. 

It remains to consider whether there is substantial evidence to 
support the findings as to petitioner Consolidated. Consolidated 
contends, and the Commission does not deny, that because of inexpen- 
sive manufacturing by use of its patented process, it was able to sell 
its coated papers within the price range of the other corporate peti- 
tioners’ uncoated papers. It contends, and the Commission does not 
deny, that it entered into such competition sharply, taking full ad- 
vantage of its manifest competitive opportunity. Because of the 
unusual manufacture and composition of Consolidated’s coated pa- 
pers, there was a prejudice against them, and this further dictated 
selling at prices sharply undercutting those of the other petitioners’ 
coated papers. Despite this, the Commission seeks to uphold its 
findings as to Consolidated on the basis of the following evidence. 
We, of course, look only to it to see its substantiality and do not con- 
sider Consolidated’s evidence or weigh the evidence. 
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Consolidated was a member of the Association, but the Commission 
expressly disclaims any contention of guilt by mere association. There 
is the testimony of [609] witness Mead to the effect that the other 
petitioners offered their coated papers in competition with Consol- 
idated’s coated paper during 1937. Mead further testified that during 
the period from June 1935 to April 1939, there were thirteen price 
changes of its coated paper by Consolidated, two of which were made 
at the same time as another company in the industry made a similar 
change on both its coated and uncoated paper. 

Mead also testified that Consolidated in many respects applied the 
industry’s trade customs for uncoated paper in regard to Consol- 
idated’s coated paper, although its costs might be greater as to finish- 
ing differentials, and its price lists so stated. Moreover, Consolidated 
trimmed four sides of its higher grades of coated paper without an 
additional penalty, as was done by the other petitioners with their 
coated paper. 

Finally, the Commission relies on the fact that although Consol- 
idated used a zoning system, which divided into two parts the area 
in the other petitioners’ Zone 1 (where 95% of Consolidated’s output 
was sold) it did not vary its delivered prices accordingly from time to 

time during the complaint period. 

Consolidated’s scheme was to compete with the other petitioners by 
offering its coated paper within the other petitioners’ uncoated paper 
price ranges. In doing this, it adopted the latters’ trade customs for 
uncoated paper—to meet competition. Incidental facts, such as the 
two coincident price changes and its varying from its own zoning sys- - 
tem, cannot make out the pattern of conspiracy found. Without re- 
ferring again in detail to the finding of a total combination and con- 
spiracy and the findings of the several agreements and concerted 
activities of the petitioners, it is clear to us that this evidence is not 
substantial, and we hold that the findings as to Consolidated cannot 
be sustained. 

The order to cease and desist as to all the petitioners but Consol- 
idated is supported by the evidence and the findings and will be en- 
forced ; as to Consolidated, it must be vacated. 

It is so ordered. 
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DESIST DECISIONS AND ORDERS 


Page 
Abandonment of practice: findings and order issued in public interest____ 72 
Abandonment of sale of product: affirmative prohibitory action not taken 
by Commanmo = <== = = oes Wek Nao ioees Wo coi niones f 979 
Accepting discriminations in price. See Discriminating in price. 
Acts, unfair or deceptive, condemned in this volume. See Unfair methods, 
ete. 
Advertising falsely or misleadingly: 
As to— 
Atments aud Sy DpvOMs--- = eles AO Penis ei, Fe 475, 667 
Business status, advantages or connections— 
Connections and arrangements with others— 
Well-known concern======-22-2 22 ee oe 305, 618, 866 
Correspondence school being college____..._..____----__-_ 756 
Dealer being— 
hhaboratery =~ =- << 2-2 ++ -2ec ste a 80, 406, 621 
Nantiacturer es) ere se ee pt LE 111, 136, 443 
Exclusive creator and designer of product___..------------ 572 
Metitious:collection-agency y ose eae ek te ee ee 414 
ENSCOry = 2 222 Sere ae on a eee Oe SMR ene oi! Le 175, 866 
identity-of busitiess: =2- == =F 94 Wes SU Ae 80, 613 
Individual or private business as professional person or 
SISOCLAUION. @ a 2 2 Se oe Se ee ee OD NRE 2 2 ds) 979 
headérshiip»in manitaeture! <-S SC se res seer i 
Orgeami7avion aug OPer ation. sean ns yee hse 428, 756. 
Personner OL states see eo Meee a ee eo. See eee 305, 613, 756 
Guaitvestions==-8s—ses= see === serenmres ee ween |e 613, 979 
Reputation, success or standing_-____-_-_--_-_-------- 572, 756 
Retailer being wholesaler===+<======<=---0 2 52224 ___.--= 333 
Size’and- extent_<==-2=-<22-2se INE es. 428, 756, 857 
Stock; product-or-Service======2- 2222-52522. - 136, 537, 866 
Time: in -pusiness-2--.2 2222 2 SE SS kk owe 866 
UWincie status== 2222225 =* Bae a a eee nce ss 866 
Comparative data or merits of product___------ 175, 218, 535, 667, 756 
Gomipetitive prodircts:=22==-==2--=2> sees ae eee eee es 175 
©omposition-of product=====52==2==.2- 22 106, 136, 149, 227, 475, 661, 
708, 840, 878, 921, 979 
OSH? ne = Shee sat ee ee eee oS I es AE ee 537 
Condi tiontOfProduciPet sae es= con cose tose ee eee eee 537 
Content of produchs. ea. = ee eee ee eee nea 72, 832 
Demand or business opportunities__....._-------------------- 305 
Free goods or service— 
Price included in charge or service otherwise demanded_---- 227, 
237, 414, 621, 745 
(QUATANIL CES ane ae eee = = ae ee ee a ee clin 80 
Bape 535 


Site ee ebes ate an a Oat ee eh eta See es ae 


1 Covering practices in cease and desist orders, For index by commodities involved rather than by prac- 


tice, See Table of Commodities. 
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Page 
Advertising falsely or misleadingly —Continued 
As to—Continued 

ERISCORYAOf DIO G CU == sa es ae 1, 218, 305, 406, 537, 572 
Identity: of product...2¢ «ste 2-<- = =8 6 4 5-es ep t eea -. 613 

Indorsement, sponsorship or approval of ode \ 
Association of American Law Schools-------------=------. 756 
IDOCLOTSiS se atta See et oe 8a eet eae eee eee eee eae 857 
Reds Crossed Sef fangs te as eet pegs See Bere a ee eee 301 
Manufacture or preparation of product____----------- 1, 175, 537, 857 
WOCtOr ss asis a. Shoo ae See ee on te age Be eee We The) 
INaturerof productas=echeee ae ee ena ete eee 8, 170, 218, 878, 979 
Old, used, secondhand or reconditioned product being new~ 72, 227, 537 
{Order conformance....t Secp sepa ses eae ee os ae ee eee ee 537 
Prices: 22 Se we tha e B pare eee one 80, 227, 333, 443 
(Puzzile-prize: contest=<-2 = 2-23. g2s-e ae eee eo See oe ee 127 

Qualities, properties or results of product— 

Auxiliary, improving and supplementary - - ------ 25, 279, 736, 848 
Gleainsira gs tS a cee ee erred oe a 292 
Cosmetic, toilet and beautifying_-______-_-- 139, 292, 606, 667, 979 
Depilatorysesbse6- 45 seen t- Sea -e otis ee eee eee 139 
Durabilityvor permanen Ces see ae pe ek ea 218 
“Scratchproof”’____-~ oe dee a -Seons eee ees ee 635 
Hiconomizin sro savin Oso as oe 25, 175, 279 
idueationalac ioe. epee Brae Fs ee Ae ee he 305 
Rogupenetrationes <2 ese Sas ae Ses ee rea ee 436 
Functional effectiveness, operation and scope in general____ 436 
Medicinal, therapeutic, remedial and healthful____.______-_ 205, 
406, 475, 591, 621, 652, 667, 708, 721, 921, 979 
INQMEINT Ua Cin gue ee oe) St See i ee oe ee i ea 883 
Preventive: oT protectivicses ss se heen ses see a 667, 979 
Reducing: 2s eS eR i ae ee ee Oe 979 
Renewin @orrestoring == 25-2 2a a. ee ee eee 218 
Selective: Ae Sle ca. oat re eaeaha oe ae i de 621 
Strenethior poten@y = a ec meer ee 621 
Waterproofing: 20.2 te 2 8 ee ee 547 
Refunds and reimbursements_.___._....._-.-_----------25- 139, 537 
Results. so 2a 0 8¥ 21522 © 3 So) Sie Oe ee eee Bee 848 
Satety.sofprodiet = <i e oeaN e ee Bee 406, 591, 621, 883, 979 
Pa iluge-tordiscloses a eo. eo ee ee ee ee ee 193 
Scientiictor televanttacte ss. 22 a te ee 175, 


205, 292, 475, 591, 667, 708, 721, 736, 921 
Source or origin of product— 


Bankrupt, close-out sales; ete... 2. 32358 nt ee eee = 537 
Doctor’s-design or supervision. . 3025 gaciane aoe 25 979 
‘Leading -departmentistorés << cade otek big ele- —- 00 537 
Waker S25 5a Ne eas | Seep ee a Lar ec 80, 301, 305, 613 
Place— 
Domestic product being imported______2_=:-2_______ 136 
Foreign in seneral 222222 ee A ee if 
Imported product being domestic__....__.-.-________ ia 


Special introductory or limited offers___._.._.___-_______ 80, 227 
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Advertising falsely or misleadingly—Continued =r 
As to—Continued : 
Standards conformance—. 
RUG OREO Re eer SME ot Mee cree Ny me eee ee 301 
Success, use or standing of product.._..-____.-...--___ 279, 301, 857 
IEC ESTER? MECC EI 1 1 ee lc i lm nae 305, 414, 708 
Tests— f 
SOVErBIRGNG, UMINIOIDAl oo 2 oe oes oe he oe 279 
Unique nature or manufacture of product___._____--_-______ 175, 218 
Advertising services and facilities, discriminating in price through. (See 
(ATTEN TITRE CS EEL DAP oT PO AOU PE TSE INR NE te NAN ir $6 yn Spi 237 
Agents, securing misleadingly. (See Securing agents, etc.)_____ 49, 305, 414, 709 
Aging: effect on skin not affected by cosmetic preparations___..________- 667 
Agreements to fix prices. (See Combining or conspiring) 
Aiding, assisting and abetting unfair or unlawful act or practice__--.._-_- 906 
Through— 
Cooperating in basing point and delivered price systems_-__-_-_- 892, 906 
Permitting unwarranted use of business facilities. ___..._.____- 49 


Ailments, or symptoms, misrepresenting as to. (See Advertising, etc.)_ 475, 667 
Allowances for services and facilities furnished by customer, discriminating 


in. price through... (See, Discriminating in price) 2....___..._-__--___ 237 
Annual quantity prices, as concentrating purchases and. diverting business 

DORCISC AMINA tine Selene Se wr. 26 7 2 2 ee ee oe see ye enna eee 351 
Approval of product, misrepresenting as to. (See Advertising, etc.) ----- 756 


Arrangements and connections with others, misrepresenting as to. See Ad- 
vertising, etc.; Assuming or using, etc; Misrepresenting business status, 
etc.; Misrepresenting directly, ete. 

Association, misrepresenting as to. See Advertising, etc.; Assuming or 
using, etc.; Misrepresenting business status, ete. 

Assuming or using misleading trade or corporate name: 


As to— 
Connections and arrangements with others_____-..-.--------- 305 
WWeelll-lanownCOnGethN sy tere a a ee ee en ee 613 
_ Dealer being— 
HT AISO CARO 5 5 2 et ee eS 80, 406, 621 
Manufacturer— 
Makercot Tay materials Sls0 2 28 ee 136 
Huctitlous collection; ASeNCy. 6 53 ae ee eee 414 
Tdentity, Of DUSINGSS R28 =. 828 Se io ee ee 80, 613 
Individual or private business as— 
DPIC CAIET OT BGI S GHG TOUS ea er et 34, 968 
Professional person or association_-_..--.---------------- 979 
Nature of — 
PEL SUES SS oy See re a ee Ste RS aS 34 
LEA OVG Oo) ee OH 2 el Sega Ea eee 218 
Private business being educational organization_____----------- 34 
QOualificationsangsanilities==.- 6222 - aaa ae eo 149, 878, 921 
SVT Ho Ore ES SOR AS Se eee 305 
Auxiliary or improving qualities of product, misrepresenting as to. (See 
INGkifnigeNNem KES Le | a es Se eee eee 25, 279, 736, 848 


“Back pressure’: meaning of - -------------------------------------- 25 
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Page 
Bankrupt sales, misrepresenting as to. (See Advertising, etc.; Offering 
deceptivievet chMeS2ese <5. ea esos See ee ee eee eee 537 
Basing point systems, discriminating in price through. (See Discrimi- 
nating iniprice) Sesto ee eee eee ee eee 892, 906 
Beautifying properties of product, misrepresenting asto. (See Advertising, 
6107) — Macs oS ee 8 ee a 139, 292, 606, 667, 979 
Booking plan, discriminating in price through. (See Discriminating in 
‘Drice) Sa ee et ee ee eee 237 


Branding product falsely. See Misbranding, ete. 

Brands and labels, using false or misleading. See Misbranding, etc. 

Brokerage payments and acceptances, discriminating in price through. 
(See Discrimimatine in price) aa oe 2 a ee eee ee 118, 158, 285, 340, 522 

Business status, advantages or connections, misrepresenting as to. See 
Advertising, etc.; Assuming or using, etc.; Misbranding, etc.; Mis- 
representing business status, etc.; Misrepresenting directly, etc.; Using 
misleading, etc. 


Chain stores, discriminating in price to. (See Discriminating in price, etc.). 237 

Charge of violation of section 2 (a), Clayton Act, withdrawn following 
stipulation of Cqunselan sasee fee See ne ae ee ae ee eee ee 1031 

Charges of complaint not sustained by evidence_______________________- 34, 


177, 292, 305, 547, 572, 618, 621, 635, 848, 857, 883, 979 
Charges of complaint stricken since misrepresentations had not been used 


TOlOWINe Slip WlalionecOndesist == emanate ee ee eee eee ee ee 547 
Civil Service connection, misrepresenting. (See Misrepresenting directly, 
COLO) Wns six tebe se Saati ua, So ae 2 allglagtens ah hp ed Rane cle obipppeart Nihari pegs miner A, 968 


Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from— 


Association of American Law Schools____________.__-____-____ 756 
Doctors=Siseseseieeee beeen ee eee ee ee cee ee eee 857 
RediGrosss Seb fee. Skee ee eee oie eee ae 301 
Classifications, fire clay and silica fire brick: probability of use by industry 
members, in spite of Sherman Act indictment, in absence of prohibition.. 773 


Clayton Act, violations of. See Dealing on exclusive, etc.; Discriminating 
in price. 
Cleansing qualities of product, misrepresenting as to. (See Advertising, 


6te.) 25 2 20s a FE EG es en ee cee eer EEE 292 
Close-out sales, misrepresenting as to. (See Advertising, etc.)_.__.___-__ 537 
Coercing and intimidating: 

Competitors— 
By threatening disciplinary action or otherwise_______________- 936 
By withdrawing or cutting off labor supply____________________ 936 
Customers— 
To purchase, make payment or support product or service_-_-__-__ 414 
Collection agency, fictitious, misrepresenting as to (See Advertising, etc.; 

Misrepresenting bUsimessy aucun Use UC) ete mane te arene tenner 414 
Collective action by trade association members: probability of, in absence 

Of definite: prokibitrone =~ = ws ee area ete ce ee 773 
College, correspondence school misrepresented as. (See Advertising, etc.; 

Assuming, etc.; Misrepresenting business status, ete.)___._______ 34, 756, 968 


Combination Otens: discriminating in price through. (See Discriminating 
in pret) [22a re eee ee eee ee 237 
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Page 
Combining or conspiring: 
To— 
Discriminate through basing point and delivered price systems_. 892, 
906 
Discriminate unfairly or restrictively, in general_______________ 1029 
Enforce or bring about resale price maintenance________.__-_-- 773 
Fix prices and hinder competition— 
Through— 
Agreeing to adhere to members’ prices_-_-_--_--_- Bisel ie 731 
Agreeing upon resale prices.’)-2 2.0 2. Sage es 453 
Agreeing upon standards of quality__._..___-_--_------ 453 
Central agency with investigatory and disciplinary 
PONUERSE Mls ea Ne te Or Vir A + eee 936 
Common:selling: avency.. >. - bes . ee: eee 892, 906 
Controlling sale of substandard products__--------- 892, 906. 
Gustomeri classification we Ub a TUR eee. 2 ee ee 773: 
Dealer classification and control____________------- 892, 906. 
Fixing uniform prices, discounts, and terms and condi- 
tionstof saleiog. ie Sg 2 53 453, 731, 773, 892, 906, 936, 1029 
Interchanging price lists, current selling prices and 
price iniformation= S2LeVe) SAO oT IAe |e 453, 773 
iimitineoclass OL CUStONers 2 22 452=5 552 936 
Union agreements and insignia__________.___________ 936 
Limit distribution to selected outlets__._______________ 892, 906, 936 
Monopolize sale and distribution— 
Through— 
Acquiring and controlling patents and patent rights__._ 1029 
Acquiring competitive facilities and output___________ 1029 
PATIO CAMS CELTIbOG yor acho oes a ae I ee SE Se 1029 
Central agency with investigatory and disciplinary 
DOWEIS Sane ANE Sate eee ae one ae ees ee 936 
Cutting off competitor’s supplies.____._..__._________ 1029 
Cutting prices lecally Tae BL epee Ss ae 1029 
TLimitine;elass offcustomers 220020 Lz. SI SS 936 
Union agreements and insignia_____________------_-- 936 
Pool and control patent and patent rights______-----------_-- 1029 
Restrict competition invbuying. Ilo5. 9. so Dae 936, 1029 


Use delivered price, zone or freight equalization system___773, 892, 906 
Comparative data or merits of product, misrepresenting as to. (See 


Ady entising «etc: )euisthtey sf ear) IW Se Ue Sane Se 2 175, 218, 355, 667, 756 
Competition adversely affected by discriminatory prices based on annual 
GUATIULEyADIACKetSh == 25 0). 2 2. 2) Ue BESS DAR SCE 351 


Competition, restraining concertedly. See Combining, etc. 
Competitive product: availability of, no argument in exclusive dealing 


GOI ss ee et NS es a eee | aE 8 eg ee 351 
Competitive products, misrepresenting as to. (See Advertising, etc.)---. 175. 
Competitors and their products, misrepresenting as to. (See Advertising, 

CECH DIS PATA SUMO Obey meee at yse ee Bee SOS SUS 175, 866. 
Complaint, issue not adequately raised by; hence no findings made- ----- 634 
Component part of finished product: discriminatory prices for, as affecting 

351 


COMIC UMC Ll eee ee ae ete ee ee ee ee a 
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Page 
Component part of finished product; fact that whole competitive effect of 
discriminatory price cannot be traced to seller alone, does not relieve 
Shim ofsresponsibility.. setae are es See eee? Sepa eee 351 
Composition of product, misrepresenting as to. (See Advertising, etc.) ; 
Misbranding, etc.; Using misleading, etc.)____ 136, 227, 475, 708, 878, 921, 979 
’ Concealing or obliterating law-required or informative marking: 

As to— 

Quality: of product=tencres === Seon =e oe eee ee ee 645 
Wool-products tags of identification-eot=s s)-2ebews a ------.-- 840 
Condition of product: 

Misrepreserting as to. (See Advertising, etc.) _......--.---------- BSE 

Connections and arrangements with others, misrepresenting as to. (See 
Advertising, etc.; Assuming, etc.; Misrepresenting business status, etc.; 
Misrepresenting directly,\ete.)—-. 2 eeees Suaaeaeeehee 305, 613, 968 

Content of product, misrepresenting as to. (See Advertising, etc.; Mis- 
branding, ete.; Misrepresenting directly, etc.; Neglecting, etc.) ..----- 72, 832 

@ontrotling_unfairly-cseller: supplierst= ass ashs eee ES Se 555, 1029 

Controls, adequate, not maintained; reliability of experiments rejected-__ 921 

Cooperatives of milk producers: government policy to encourage ----_--_-- 555 

Correspondence school being college, misrepresenting as to. (See Adver- 
tising, etc.; Misrepresenting business status, etc. Misrepresenting 
directly; ‘te i= see 28 se Se Seca canyon Ss 34, 756, 968 

Cosmetic, toilet and beautifying properties of product, misrepresenting 
as:top o(See-Advertising) ete:) = -182s0_Sseeles ol ae 139, 292, 606, 667, 979 

Cost studies, to justify quantity price differentials under Clayton Act, 
should”be ‘given ereat weight_.5 322 2228 Jee. Lbs ot Eee 351 

Cost study by independent auditors of price differentials based upon an- 
nual quantity purchases, accepted as fair___._._-______..-.________- 351 

“Greate? ssimeaning of term: ge. 5 <= 2 Pee et eee ee 572 

Cutting off competitors’ or cthers’ access to customers or market: 

Through— 

Localized price cutting below other comparable areas_________- 1029 
Organizing and controlling seller suppliers_________________ 555, 1029 

Cutting off competitors’ or others’ supplies or service: 

Through refusing sales to, or same terms and conditions___________ 936 
Cutting prices arbitrarily to suppress competition______________________ 1029 
Dealer representing business as laboratory. (See Advertising, etc.; As- 

suming, etc.; Misbranding, etc.; Misrepresenting business status, etc.)__ 80, 
406, 621 

Dealer representing self as manufacturer. (See Advertising, etc.; Mis- 
representing businessistatus, ete:)--2--2-25. el vote ste eeu 111, 136, 443 

Dealing on exclusive and tying basis: 

Clayton ‘Act, Seca3% cist het Youle «. ytheesdies pobdatere 10 237, 351 

Federal: Trade: CommissionwAct; Seeic5_ ie. dalloss 2 ee 555, 1029 
Degree, academic: connotes scholarship and intellectual achievement___._ 756 
Degree, honorary: implies outstanding achievement in academic or other 

field jaan ep hik aah. . oh oe gat taneseeetnr  eiadbarwe talt Tike erate 756 


Degrees; granting on basis of money payment, constitutes imposition and 
fraud 756 
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f Page 
“Degrees” or “diplomas”, misrepresenting as to. (See Offering decep- 

BEPC POGOe Ue ee ten See ee ie So SER Lee ee 756 
Deliveged price systems, as involved in concert of action or discriminating 

in price. (See Combining, etc.; Discriminating in price)____._._ 773, 892, 906 
Demand for product, misrepresenting as to. (See Advertising, etc.) _____ 305 
Department stores as source of product, misrepresenting. (See Advertis- 

SEDO ns See ee BO OE Pe DS ie Soe, PPB 7. 
Depilatory qualities of product, misrepresenting as to. (See Advertising, 

els) Beas ee ae SEE es oe cnet 10 aM eee oo 139 
Differences in cost of manufacture, sale or delivery, etc., allowed for in 

quantity prices-made in lower-brackets..i20Jo2l22222le0uL 8. 351 
Differentials in price, discriminating through. (See Discriminating, 

Deetireds, inte de. Noe Sees Bo Cee hor). ott 237, 351, 1021 
Disclosure, necessity for: distinction between cases of ill persons and those 

materested.in.preventive. qualities 22... -.252..52— - 2122 be Sea 667 


Disclosure of potential danger not required_ 406, 475, 592, 606, 621, 652, 671, 979 
Discriminating in price: 
In violation of Clayton Act— 


Through— 
Allowances for services and facilities furnished by customer, 

Da OM sae = Se ea ee amare eee nrrmeeR, Su ee LE, 237 
Basing points and delivered price systems, 2 (a)--_---__- 892, 906 
Brokerage payments and acceptances, 2 (c)_- 118, 158, 285, 340, 522 
Charges and price differentials, generally, 2 (a)-__-_-___ 199, 1021 

Chainistores se sera onlays Pareles el cayeey te te - 237 
Camping tioniok ersae= 3 4a ne ae ee eee 237 
Discount deals_2 > 2c saris ews Si ese Les se etaeks oe 237 
SDuciitransactious/ 24> seers s eit _ set tele is ee 2 a5) 351 
Preei goods Ouersapen as ase oo i ee 237 
‘Othescale selling heey so se Bed as ee Ses See 351 
IRieWapes= a 22 i =e ewe 7 ee ee SE 237 
Regional Sales Promotion Offers___.-.--------------- 237 
Schedules of quantity brackets_-.-....--.----------- 351 
ScasonalsBookingvrian jaan aa0, ewer kisee oes eee 237 
Syndicate, Stores: set cenmlsid se estes le = 2s. 237 
Vending machine operatorss 122 S222 5 2 et el 237 
Furnishing and sharing in advertising services and expenses 

2(@) ahs eee = Beets cease te sae 237 
Knowingly inducing and receiving unlawful discriminations : 

De Se eS re ere I Sete = ae 237 

In violation of Federal Trade Commission Act— 
Through— 
Concerted price cutting in certain trade areas_-__-_------- 1029 


Discriminations based on use of zoning method of computing delivered 
prices: as resulting, in part, from failure to make only due allowance for 


Gust diflerencesa se areaee Se ae Be ee ge eee ee Skee seh 
Discriminatory prices, if impeding growth of competitors, substantially 


AES SCHEC OLD eC blll 0 Tee amie sees eee ee = = 


906 


351 
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Page 
Disparaging or misrepresenting competitors or their products: 
Competitors— 
As to— 
Discontinuance of business operations_.___---------------- 866 
Reliability, history and financial condition_--.-.---------- 866 
Products— 
As to— 
Performanee. J. a au kaeeiuesses. Jets es Fe patties oe 175 
Qualities or properties— 
Durability, or permanence. _ 22j2+.0225-4- us Jses-si se 175 
Functionaliefiectivenessitaaas- se =) 2s ee eee ee 175 
Doctor’s design or supervision of product, misrepresenting as to. (See 

WeNolVieni slings CLCs) 2 est ks ce eS Oe ee ee 979 
Doctor’s indorsement of product, misrepresenting as to. (See Advertising, 

étc.,, Claiming, ete.) =... 24s wee ee es oe es 857 
Doctor, misrepresenting manufacture of product by. (See Advertising, 

GC’) pits se eens Beye pe opt aan Soe ae Sl a ks oo de ee ee 979 
Durability or permanence of qualities of product, misrepresenting as to. 

(SeerAdvertisingmete.) == 5. nee = See A ae aoa eretsserneyt TE 218 
Economizing or saving qualities of product, misrepresenting as to. (See 

MENG CELISING, COUC) So = Sane a Say 5 ee gay eg) 25, 175, 279 
Educational organization, private business being. (See Advertising, etc.; 
Assuming, etc.; Misrepresenting business status; Misrepresenting 

directly: ete.).....5 14. 5. 2eeree. di6lemelie apts lop aes hae 2 34, 968 
Educational qualities of product, misrepresenting as to. (See Advertising, 

CBO.) Sie, SS ee ile SS ye ee ey Seem erm Yee pee 305 
Enforcing dealings or payments wrongfully________________________-_- 414 
Engravers and printers, transactions between, in different states, as 

TELCTStALecCOMM Chl Stas aw so aoa a 936 
Engravers of designs for textiles: as industrial entrepreneurs processing 

commodities across: state, linesas 3. = 555-555 05 5 45 ee ee eee 936 
Evidence consisting of personal opinions, insufficient to meet Bureau of 

Standards, etc. :tests=...— 3.25 Seah OL eee det palma 8 eee 848 
Exclusive creater or designer of product, misrepresenting as. (See Adver- 

tising, etc.; Misrepresenting business status, etc.)_.__.__._._.__-_____- 572 
Exclusive dealing. See Dealing on exclusive, etc. 

“Hye strain’: as not due to vitamin A, deficiency________.____-____=.-- 475 
Failure to make material disclosure. (See Neglecting, etc.) 
Fietitious collection agency, misrepresenting as to. (See Advertising, etc.; 

Mi srepresentine ibusimessi status set Cu yess sees ee egy ee 414 
Fog penetration qualities of product, misrepresenting as to. (See Adver- 

tising ebG:) 8 se) xc es I eee ee 9 Fe rae 436 
Foreign origin, articles of: marking required by tariff laws______________ 17 
Foreign source of product, misrepresenting as to. (See Advertising, ete.; 

Misbrandingsete)nou2 + Ste ea pt aaihiem) dearth ie. i ee ee 1 
Formula for cosmetic: confidential, considered by Commission... __-_- 292 
Free goods offers: discriminating in price through. (See Discriminating in 

PUICE) ersten sepa oka em se hem reg ay Aerie a 237 


Free goods or service, misrepresenting, as to. (See Advertising, etc.; 


Offering deceptiviemetc: = eae 227, 237, 414, 621, 745 
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Freight equalization systems, as involved in concert of action. (See 

COMME, Ch0)-_-F2-- 222 ecectctessersssessecsccccesecccds 773, 892, 906 
Functional effectiveness of product, misrepresenting as to. (See Adver- 

Cig PONE) aos so leenesseseeesesscncesan ese aalbasideM : ols on 436 
Furnishing and sharing in advertising services and expenses, discriminating 

in price through. (See Discriminating in price)_____________________ 237 
Garlic: as of no value in treatment of hypertension____________________ 475, 921 
Good faith requirements of section 2 (b) Clayton Act, not met by upper 

quantity brackets in price schedule!) — 200220 A ee 351 
Guarantees, misrepresenting as to. (See Advertising, ete., Offering decep- 

tive, ete.;-Using misleading, -etc.) su se 80, 535 
Hazardous conditions resulting from improper mixing of temperature 

controls left to local regulation by Commission in desist order_________ 351 
Healthful qualities of product, misrepresenting as to. (See Advertising, 

C0C:) Aras Ss sess 205, 406, 475, 591, 621, 652, 667, 708, 721, 921, 979 
History of product, misrepresenting as to. (See Advertising, etc.; Mis- 

rsindesip tee 1, 175, 218, 305, 406, 537, 572, 866 
Identity of business, misrepresenting as to. (See Advertising, etc.; 

Assuming, etc.; Misrepresenting business status, etc.)__...__________ 80, 613 
Identity of product, misrepresenting as to. (See Advertising, etc.; 

NC ete Colm on ene-) mente n = == 9 5S seine EN Bed ee Oe ae 613, 832 
Indorsement of product, misrepresenting as to. ‘(See Advertising, etc.; 

Clanmiungmetcs eMisbrandinemeteses = 22 as anne ee ee eS 301, 756, 857 
Inducing detainee in price. (See Discriminating in price) _-_.____- 237 
“Institute”: addition of “a correspondence institution” as not correcting 

Mis COCR ere C hme an” Bese rae Rn res Senne HAUT Oe ee sees 968 
Intimidating competitors. See Coercing, etc. 
Japanese origin, sunglasses of: practically unsalable if origin disclosed__-_-- ig/ 
Japanese source, neglecting to disclose. (See Neglecting, etc.) __-------- 17 
“Jeep”? as name for intervenor’s tractor: no findings made as to relative 

TAWA NS an le 2 ee me ms = 2s eer eae fede lel teeta yeh eee ee re 572 
“Jeep”: product of combined efforts of Army and several manufacturers... 572 
“Jeep”: public does not distinguish between various models ----------- 572 
Job guarantee or employment, misrepresenting as to. (See Offering de- 

CEDUINCRC1C a Saat aes Hee Soa eA RRR aS Sona eee ak 968 
Labeling products falsely. See Misbranding, etc. 
Labels or tags, using falsely or misleadingly. See Misbranding, etc. 
Labor supply: coercing competitors by cutting off. (See Coercing, etc.).. 936 
‘‘Laboratories’: charges of complaint re misleading use not sustained... 979 
Laboratory, dealer misrepresenting business as. (See Advertising, etc.; 

Misbranding, etc.; Misrepresenting business status, etc.) ------_-- 80, 406, 621 
Law Schools, Association of American: claiming indorsement by, falsely-. 756 
Leadership in manufacture, misrepresenting. (See Advertising, ete.; Mis- 

representing business status, ete.)_-_--..--------------------------- ee 


“Teatherette”’: binding material properly known as___.---------------- 
Life of product, misrepresenting as to. (See Advertising, etc.) ---------- 535 
“Lower’’ price to meet competition under Clayton Act: as no justification 


(ONE OHIO MIS [OLE ares ase Be So ne 351 
Maintaining resale prices: 
By comuiratien ss -2anse 56252022052 see --- a --=- = 453, 2 


Under Miller-Tydings amendment to Sherman Act-_-_-------------- 
789940—50——103 
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Maker of product, misrepresenting as to. (See Advertising, etc.; Mis- 

brantinitetej eno —- 62 5 en 80, 301, 305 
Manufacture or preparation of product, misrepresenting as to. (See Ad- 

vertising, etc.; Misbranding, etc.)--...--~----------~--- 1, 175, 537, 857, 979 
Manufacturer, acailen misrepresenting self as. (See Advertising, etc.; 

Assuming, etc.; Misrepresentingbusiness status, etc.)__------ 111, 136, 443 
Medicinal, therapeutic, etc., qualities of product, misrepresenting as to. 

(See Advertising, etc.)_----- 205, 406, 475, 591, 621, 652, 667, 708, 721, 921, 979 
‘Merchandising brokers’’: as direct buyers and not brokers or salesagents. 118 
Milk producers, producer-controlled cooperatives of: government policy 

to encourage-_-__-..---------------------------+----+-------=------ 555 
Miller-Tydings amendment to Sherman Act, maintaining resale prices 

RRO GT AEE Sas se pl gl ieee bere oe epee Boe Leet BE et 14 
Minerals: finding of minimum daily requirements for human nutrition 

(Ped=Poods Drug. & CosmetioAct)= 2%. 254-25. 5 667 
Misbranding or mislabeling: 

As to— 
Business status, advantages or connections— 
SET 7a ee ae See nen earn eee ee es 857 
Gomposition:- of product. = 2+ 252 s-57 eg eee eee 149, 878 
Wooelkeroducts labeling ACte a... oe a pe 661, 840 
Goantend ob mroduct es. 3 5.26 ee ep nN heh ey 72, 832 
HISLOrYy“OL. producters <5 os Se i eg phan i od ee eee 1 
Indorsement, approval or sponsorship of product— 
LPT Nes eee ees ee a Oe ee eee eee ee saree ee eT 857 
BRECIAG ROSS oe teres oe ee ee 301 
Manufacture or preparation of product_.____._______-_-_____-_ £ veal: 
Nature of produnGb=ss— een eh ee 170, 218, 878 
Qualities, properties or results of product— 
Auxiliary, improving and supplementary _____-_._________ 736 
Waterproofing, moistureproof.!. = = ee ee ee 547 
Quality, Gr progucts oo es 4 nde gent ge ss 8 Oe ee 645 
Scientific or other relevant facts... 2-6. 736 
Source or origin of product— 
IVE GE CGS CRE ae eye pe ee ee. ee er 80, 301 
Wool Products Jia belimg vA Chota 2c 2 re ee 661, 840 
Place— 
HOrei@n, Wy COneral = - 2 - kee A eee oy ey ey ee 1 
Imported product being domestic__________.__--.___- 17 
Standards conformance: 
Red: Grosse - =e. tes oo eee eg he ee 301 
PUCCERa Use ON Siending 2 eee 5 eee oe es ee ee 857 
Misrepresenting business status, advantages or connections: 
As to— 
Connections or arrangements with others___________________ 305, 866 
Well-kn ommn.CONnGet ns 42 eer. ns caer se 613 
Correspondence school being college or institute________ 34, 756, 968 
Dealer being— 
Laboratory «=. 22 = = We ee, ees oe ee ee 80, 406, 621 
Manutactiter 3250 fe.2 ee St eee eee eee 111, 448 
By depictions - 0 ene te eel 443 


Maker of raw materials also 
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Misrepresenting business status, advantages or connections—Continued 
As to—Continued 
Exclusive creator and designer of product___.-_____._________. 572 
HMictitious:¢eollection, ageney0f/. e222 . eat ssec len Socal 414 
Government connection— 
imiliservice sevisiizee bl sc). eiteensnscelcs sewboie ic 968 
Histonyrok business so2225. 40... oun bevel sotuleeel saticou 175, 866 
Identity: oftousinerseica ies: eden eracdariticch 2a odvinlion 80, 613 
Individual or private business being— 
HichiGa tines oes s3)6 5 See DL Sey epte tes ayes Vivre 968 
Professional person or association. __________2___________ 979 
Leadership: in manutacture= .5—.- 4620552 an ee 8 175 
INatunelotebusinesss. ==. s == Je ae i dt eoken 34 
Organization and operation .—2-- 2250 2022-552 -- Se 428, 756 
Personnelor-stafl_fo= 5. hadebe fh eke een ee 305, 613, 756, 968 
Private business being educational organization_.___._________ 34 
Qualifications. 2.2) aah ee Nae Ss ee ae ga ete aah sig 613, 979 
Reputation..success or standing. 9. 2 2 Ashes aa es 572, 756 
: Retailer being wholesaler: =... st> J ieeesing lig Sides 333 
: DiZecandiextent. 2 22 oes et ee ac re pn eee 428, 756, 857 
DCOCKBOE PROUUCL A= 6 SoS aka eee oS ee 136, 537, 866 
imnerin: business = — = aaa Se eritioetie step fa 866 
Unigquejstatusior-advantages® <i-a2 2/4 sd keiesa! 2 Soncabe 866, 968 
Misrepresenting directly or orally by self or representatives: 
As to— 
Business status, advantages or connections— 
Government connection— 
Civil: Semyice saaea8 = thes kee es eases 968 
Individual or private business being educational organiza- 
iL iOie Se ne) ee en ee eh eS ny cee 34, 968 
INeUBEe OF bisiness._.- 2 seer eee 34 
Rersonneluor stall -< 2 oe ee ee eee 968 
Private business being educational, religious or research 
insiltUbiONs=— = | Seeing ge) SS ee ee ee 34 
Retailer-ywholesaler_asieee ae 5s seees. be eats eee. 2 2. 333 
Uniquestatus or advantagesiess-boeso2econs saris. .__- 968 
Content.of products. erties: Sabie to eel eee oo oe 72 
INigtumewoh productsss=6. 2. ate ee te See eG eos, 2 88 34, 49 
IRTiCeS# ms 6+ eee ga ee noe aol tar sjpo ls dap eee ee 49, 333 
Sample, offer or order conformance-_------------------------- 49 
Seientificsand:releyantsacts.._.- .. -. -seolebeeo ae ses. 34 
Special orlimited) offerss.. == >. ees aa 6b aoe Ree = 49 
Success, use or standing of product _------------------------ 34 
Ternnssand icondi tions. =eseeers eu: aes eeu semee cele 49 
Wndentakings, in ceneral= <2 8 49 
Misrepresenting prices: 
As to— 
Exaggerated, fictitious being regular__-__-__---------------- 80, 443 
List or factory being regular selling__.--._+.__-_---_--------- 443 
Retail beings wiolesslewsat besesseseet eos Sere J5o a ak 333, 443 


Waenalebeine special reduced ahs no esen Se 49, 80, 227 
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Monopolistic practices; no more powerful internal enemy of American 
system of free enterprise than____-------------------------------- 936 

Monopolize trade, conspiring to. See Combining and conspiring. 

Nature of business, misrepresenting. (See Advertising, ete.; Misrepresenting 
business, etc.) 

Nature of product, misrepresenting. (See Advertising, etc.; Misbranding; 
Misrepresenting business status.) 

Neglecting, unfairly or deceptively, to make material disclosure: 

As to— 


Compositionrof-product.5 5 -s5ssssss2se 2 ss ss eee ee 149 
In violation of Wool Products Labeling Act____-_------ 661, 840 
RAYON Sos fess saw ss ao I RE BS EOS 106 
Contentiof-products.2s25425552555 25255 2S eee 72, 832 
lidentity sso. ees eecee Bel ooe eee eH Eee 832 
New-appearing product being old, second-hand, or reclaimed_ 72, 227, 832 
Product being Japanese or foreign make____________-_-------- 17 
Qualities, properties or results of product_-----+-.------=---- 721 
SafetyrOl products saya saree se sete eee tees Seer 193, 621, 634 
Scientific orother-releyvant factss =o ee ee 708, 721 
Source or origin of product— 
Maker— 
Wool-Products Labeling Act 2 ee ee 661, 840 
“Night blindness’’: as benefited by vitamin A, in therapeutic amounts____ 475 
Nondisclosure, deceptive. See Neglecting, etc. 
Obliterating law-required marking. (See Concealing or obliterating, etc.)_ 645 
Offering deceptive inducements to purchase: 
Through— 
Representing or offering, falsely or deceptively— 
Desreesuyssune. SHI SeuRuG Savi 30 ievOPihh. - 756 
Free goods— 
Price.included es ss s3-2s a eee ee eee 227, 414, 621, 745. 
Guatantees oss a ee ea es Be a 80 
SSLifiee2ieter . WU Bou ba. SoG. Ween met Otay Pee 535 
Job guarantee or employment__....<-.2- S09) I 968. 
Opportunities in product or service___-_________-_______- 305 
Refunds, returns and reimbursements_____________- 139, 537, 968 
Sample, offer or order conformance__.-...-.-2_2_- 022222. 49 
Source or origin of product— 
Bankrupt, close-out sales, ete___......2.2--<--22L--- 537 
Special introductory or limited offers__.._______.______ 49, 80, 227 
‘Terms.and conditions.—--2-—. et are ie 49, 305, 414, 709: 
Undertakings; in-.general- 2 eee Deel es Tore, 34, 49 
Off-sale prices: not justifiable as business necessity under Clayton Act_... 351 
Off-scale selling, discriminating in price through. (See Discriminating in 
PULCO) pipe stein ere fete I ian Aaron sco AREER, Sane 351 
Old, used or reconditioned product being new, misrepresenting as to. (See 
Advertiginies ClCs)\e= not rnc eos ence mee ae eer ee 72, 227, 537, 832 
Operation of business, misrepresenting as to. (See Advertising, etc.; Mis- 
representing business status, etc.) _. 2209s JU eee Sie ee 428, 756 
Opportunities in product or service, misrepresenting asto. (See Advertising 
étc.; Offering deceptive, etc.) 2-2-2.) eee ee ee 305. 


Oral misrepresentations by self of representatives. (See Misrepresenting 
directly, etc.) 
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Page 
‘Order conformance, misrepresenting as to. (See Advertising, ete.)______ 537 
‘Organization of business, misrepresenting as to. (See Advertising, etc.; 
Mistepresenting business status, etc.) .__._.-......--------..----- 428, 756 
‘Origin of product, misrepresenting as to. (See Advertising, etc.; Mis- 
branding, cbc. \ino-cesahis aqindel 2p ste eolelivagh A 0). ot ae. vel 537 
‘Passing off product: 
Through using well-known trade and product names of others______ 80, 305 


Patents aod patent rights: pooling restrictively. (See Combining, etc.)__ 1029 
Personnel, misrepresenting as to. (See Advertising, etc.; Misrepresenting 


business status, etc.; Misrepresenting directly, etc.) _...__- 305, 613, 756, 968 
Pooling patent rights restrictively. (See Combining, etc.)______________ 1029 
Potency of product, misrepresenting as to. (See Advertising, ete.) ______ 621 
Potential danger, warning as to not required in certain cases__________ 205, 979 
Potential injurious effect of product; not properly pleaded______________ 979 


Practices, unfair or deceptive, condemned in this volume. See Unfair 
methods, etc. 
‘Price control: Commission effort not directed to, but toward eliminating 


pRiCSciSCMimMINAaOn. $2 J oqA_ serb ete vets ctef ye abe nee a tne ele 351 
‘Price cutting, localized: to cut off competitors’ customers. (See Cutting 
Of CUC:) Patron reper ria Sach ribeye igs. er thebosncsnn atte ge salets 1029 
Price differences: not shown as justified by differences in cost of manu- 
Paciuiney CLC sie eat 6 ool aisscinde on. ast tomers . ea siatict 237 
‘Price differentials not justified by cost of differences, not justifiable as 
made. in good faith. to meet competition.<_=.i--2i-_s-24.-22-s2u212- 351 
Price, discriminating in. See Discriminating in price. 
Price discrimination: charge withdrawn following stipulation of counsel__ 1031 


‘Price fixing, concerted. See Combining or conspiring. 
Price fixing conspiracies: no more powerful internal enemy of American 


systeniiol fnee.enier prise, thans-s.- .etasuereeia.. oxseepotess Ju2! 936 
Price lists, exchange of: as reflecting desire of originator to notify com- 

petiters Ofitsiphicesan. suivimechs enuin tisiceh -su6-sanpeeease- abe 779 
Price lists: interchanging, in price fixing program. (See Combining, ete.)-. 453 
‘Prices, misrepresenting. (See Advertising, etc.; Misrepresenting directly, 

ete-s, Misrepresenting, prices) oj sp) eerit eae ese - 49, 80, 227, 333, 443 
‘Private business misrepresented as educational organization. (See Ad- 

vertising, etc.; Assuming, etc.; Misrepresenting business status) -_---~-- 34 


Processing of commodities for a consideration, contract or agreement for: 


as made in course of commerce 2.— 2. -— ~~ 5+ eee dees -Eesde 936 
Professional person or association, individual misrepresenting as. (See 

Advertising, etc.; Misrepresenting business status, etc.) --.------------ 979 
Puzzle prize contest, misrepresenting as to. (See Advertising, etc.)-.-. 127 
‘Qualifications, of advertiser, misrepresenting as to. (See Advertising, etc.; 

Misrepresenting business status, etc.; Using misleading, etc.) ------- 613, 979 
‘Qualities, properties or results of product, misrepresenting as to. (See 

EGER Op ee Cee See aa ae ee ee eee eee aa 25, 279, 736, 848 
Quality of product, misrepresenting as to. (See Advertising, etc.; Mis- 

branding) Ct.) 22-2 beets gin bee aig te edie see ee eee jzee + 645 
Quantity brackets, discriminating in price through. (See Discriminating 

IR PrICP cc ees tht nape eet coe) - od saa hci eaesends--o 351 
Quantity price differentials based on ora quantity purchases: cost : 

35 


justification of. ...-.<--<-- 5-44 -4-4 e232 55-4 +o 3 -----+ 2 +-+--=- 
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Rebates, discriminating in price through. «(See Discriminating in price). 237 
Reconditioned product being new, misrepresenting as to. (See Advertising, 
Cbed) 6 voweb obese sasebas es soos SA eee oe ane etre 72, 227, 537 
Red Cross indorsement, sponsorship or approval of product, misrepre- 
senting as to. (See Advertising, etc.; Claiming endorsement, etc.)---. 301 
Reducing qualities of product, misrepresenting as to. (See Advertising, 
CLC?) soa nee 1 POE TIO DES SASL WORRY eu Ee 979 
Refunds and reimbursements, misrepresenting as to. (See Advertising, 
etc.3 Offering:deceptive) ete!) Sloss 2 2 e_ _ 22d SS ae ae 139, 537, 968 
Reraaing sales to competitors. (See Cutting off, ete.)_....--.----------- 936 
‘Registrars’ of correspondence school: as in fact agents and salesmen and 
notindependentreonwractors Wed = 204. Be Si ee eae oe 968 
Reimbursements, misrepresenting as to. (See Advertising, etc.; Offering 
deceptive; ete.) = eRe SESS JOD PRU Sach I FOO BROCE Ss 139, 537 
Renewing or restoring qualities of product, misrepresenting as to. (See 
Advertising ete) ieee. 2. oo5 226 ce oe eee a Seeteee sees bee eee 218 
Reputation, success or standing, misrepresenting as to. (See Advertising 
falsely, etc.; Misrepresenting business status, etc.) ---..------------ 572; 756 


Resale price maintenance: combining to enforce. (See Combining, etc.). 453, 773 
Restraining competition concertedly. See Combining or conspiring. 


Results of product, misrepresenting as to. (See Advertising, etc.)____-- 848 
Retail business misrepresenting as wholesale. (See Advertising, etc.; 
Misrepresenting business status, etc.; Misrepresenting directly, etc.)_._ 333 
Safety of product, misrepresenting as to. (See Advertising, etc.; Neglect- 
ing, ete:)'... 22 a eo Se SE en eas 193, 406, 591, 621, 634, 883, 979 


Salesmen, misrepresenting orally by. See Misrepresenting directly, etc. 
Sales promotion offers, discriminating in price through. (See Discriminat- 


ing dmsprice) 1S SEG SRE eS OE RO Mt ee TG eNOD Bae 237 
Sample conformance, misrepresenting as to. (See Misrepresenting 
directly; étc.; Offering deceptive, ete.) 2.2). - L220 se ue Leu bbors_ sle2 49 
Scientific controversy not decided since advertising concerned was dis- 
continued’ prior to issuance of complaint.________2L 1222222 2-22 iL ee 883. 
Scientific or relevant facts, misrepresenting as to. (See Advertising, etc.; 
Misbranding, etc., Misrepresenting directly, ete.; Neglecting, ete.)_._. 34, 175, 


205, 292, 475, 591, 667, 708, 721, 736, 921 
Scratchproof qualities of product, misrepresenting as to. (See Adver- 


tising) etel)uoT Us WL Je POUR OoreIn® £ tot sai bongs Tomales 535 
Secondhand merchandise: 
Not:renovated or refinished ey rh Ol a leoeak 16 mee te 227, 5387 


Non-disclosure as to, generally. (See Neglecting, etc.) 
Securing agents or representatives falsely or misleadingly: 
Through misrepresenting— 


Terms and conditions'®< 3222 222 G28 222812 Beenie 49, 305, 414, 709 
Selective qualities of product, misrepresenting as to. (See Advertising, 

ObG?) WS UGS, oe sos sess Se See ere ee 621 
Seller of product assuming name of another. (See Assuming, etejuzia 305 
Selling and quoting on systematic price matching basis: 

Basing points and delivered price systems... 2--.- 22222 8 773, 892, 906 
Service, misrepresenting as to. (See Advertising, etc.; Misrepresenting 

business status, ete.) 226 US OD, TD Ee AO DOP ai SUR ep Sy ean 136, 587, 866 

“Sheffield Plate’: demand for being met by manufacture of copies______- 1 


Silk, misrepresenting product as. (See Advertising, etc.)..........-.__- 537 
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Size of business, misrepresenting as to. (See Advertising, etc.; Misbrand- 

ing, etc.; Misrepresenting business status, etc.; Misrepresenting directly, 

BG). 8 oe ee ee eelerh eo l4clgt sale 428, 756, 857 
Skin blemishes, etc. due to factors not affected by face creamileizge . suikh 667 
Skin consequences of aging not affected by cosmetics__._____________.__ 667 
Skin eruptions as not due to vitamin A deficiencies___________________. 475 
“Sold to”: as indicating direct buyer and not broker__________________. 158 
Source of product, misrepresenting as to. (See Advertising, etc.; Mis- 

branding: etcs Weplectino- ete.) a. 2h cet a ee 80, 301, 537, 840 
Special or limited offers, misrepresenting as to. (See Advertising, etc.; 

Misrepresenting directly, etc.; Offering deceptive, etc.) _.-._--____ 49, 80, 227 
Sponsorship of product, misrepresenting as to. (See Advertising, etc.; 

GC lainatin ere uc a eae earn ee are Se en ne Se PE ed ee RE 756 
Staff, misrepresenting as to. (See Advertising falsely, etc.; Misrepresent- 

ing business status, etc.; Misrepresenting directly, ete.)__.._____ 305, 613, 756 
Standards of quality, agreeing upon, in price fixing program. (See Com- 

ining etc: a ee a Peeele FO. OE aa tae heel | Pilg Se eet is 453 
Stipulation: complaint dismissed as to parties not executing, and separate 

proceedings instituted. — <4 ea. A eo eae ei eee eA 454 
Stock, misrepresenting as to. (See Advertising, etc.; Misrepresenting 

business, status, etc) s525- <2 sou ateeeba sate ke aes ian iis 136, 537, 866 
Strength of product, misrepresenting as to. (See Advertising, etc.)__-___ 621 
Success or standing of business, misrepresenting as to. (See Advertising 

falsely, etc.; Misrepresenting business status, etc.) _..__.__.___---_---- 572, 756 


Success, use or standing of product, misrepresenting as to. (See Adver- 
tising, etc.; Misbranding, etc.; Misrepresenting directly, etc.)_ 34, 279, 301, 857 


Suggestion, misrepresenting by: as subject to Commission’s jurisdiction... 475, 
667, 708 
Suppliers, seller: controlling unfairly. (See Controlling unfairly, etc.)-- 555, 1029 
Symptoms, misrepresenting as to. (See Advertising falsely, ete.)-__--- 475, 667 
Terms and conditions, misrepresenting as to. (See Advertising, etc.; 
Misrepresenting, directly. ete;) 8120-26 seens dees pete 49, 305, 414, 708 
Terms and conditions of sale: concerted adoption by industry members 
not justified by previous use over term of years______--------------- 773 
Testimony, absence of: inference not justified in__._._______-__---------- 34 
Testimony: as contrary to consensus of accepted medical opinion_-___---- 205 
Therapeutic qualities of product, misrepresenting as to. (See Advertising, 
etc.)2e 5 mbt Jo. Jaaees 205, 406, 475, 591, 621, 652, 667, 708, 721, 921, 979 
Threatening disciplinary action, coercing competitors by. (See Coercing, 
Cte. ea eh Ah we. Bie he pene. mekieaeerote py ee te 936 


Time in business, misrepresenting as to.. (See Advertising, etc.; Misrepre- 


Sentineabusmess statusnhetes)ages 395 Cenbe 22a tat Bat OIE se 866 
Toilet properties of product, misrepresenting as to. (See Advertising, 

TEC 8) et eg op eh a AE OS 139, 292, 606, 667, 979 
Trial examiner’s conclusions not supported by greater weight of evidence_. 351 
Trial examiner’s recommended decision, exceptions to: no further action 

305 


baiensey COmmMIssiOOsTe. oa... SU ee. ets peck 
“Tweed mailing carton’: not representation of wool fabric product_----- 111 


Tying contracts, in violation of Clayton Act. (See Dealing on exelusive, 
Ce a Ira a IEE St DELS O IA 237, 351 
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Unfair methods of competition and unfair or deceptive acts and practices 
condemned in this volume. See — 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 


Combining or conspiring. 

Concealing or obliterating law required or informative marking. 
Controlling, unfairly, seller suppliers. 

Cutting off competitors’ or others’ access to customers or market. 
Cutting off competitors’ or others’ supplies or service. 


Cutting prices arbitrarily to suppress competition. 

Dealing on exclusive and tying basis. 

Discriminating in price. 

Disparaging or misrepresenting competitors or their products. 
Enforcing dealings or payments wrongfully. 


Maintaining resale prices. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 


Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 

Passing off product. 

Securing agents or representatives falsely of misleadingly. 
Selling and quoting on systematic price matching basis. 


Using contest schemes unfairly or deceptively. 

Using lottery schemes in merchandising. 

Using misleading product name or title. 

Using patents, rights or privileges unlawfully. 

Unfair practices banned by courts: public protected against resumption in 

new. form_by. 2 LC prohibitiow’_GasH2a! ct Sena eee oe eee ee 351 
Uniform prices, terms and conditions of sale, fixing concertedly. (See 

Combinitig, été.) 22... oo ae sei eset _ineheul 6 site 453, 731, 936 
Union agreements ‘and insignia, as involved in concert of action. (See 

Combiningy eted2 . cul saSidedenee aU sewn olde: Suuillgipels quaset 936 
Unique status, misrepresenting business status re (See Advertising, 

etc. Misrepresenting business status; Misrepresenting directly, etc.)_ 866, 968 
U. S. seal: use on articles for servicemen not representation of government 

approval ey ia wre Sea ee Se Ree sets. Jou bing... je_ ab eee 111 
Using contest schemes unfairly: 

Through— 

Deceptive puzzle prizé-eomtesisiel ceuldcal Mabhosausonus 2 alee 127 
Using lottery schemes in merchandising___.__.__.._._._i_ 2 -.. LL 65, 745, 929 
Using misleading product name or title: 

As to— 

Composition ofproduct......d.5.444essoea see 149, 878, 921 
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Page 
Using misleading product name or title—Continued : 
As to—Continued 
Guarantees— 
solute vetts=S5 Snr >= nn nn on nn te ne oS ye EI 535 
NSBR ONGC ye a 72, 832 
Iadereemenk Or sponsorship... ee 301 
Manufacture or preparation— 
SR ai te ee ee Ye 979 
Nature of— 
Products teas ee neh Fees a SONNE Oe 170, 218, 878, 979 
Old or reclaimed product being new__________-_______________ 72, 832 
Qualities, properties or results of product— 
Medicinal, therapeutic; ete [2.5 AUTEN 4) BEROATES L 621, 979 
Selechivesseeccs =e etn epee ee SON TONER Sy 621 
Strength orapotencys-= ==" 2 BRT RO Be alike 621 
Source or origin— 
Doetor’s design or‘supervision S24 US ee eee sae 979 
Mini erate ei «amen & ante! MHI! MA RSCLRME A) 3 945. 80, 301 
Place— 
Domestic product being imported________-___-.__-_-- 136. 
Standards conformance— 
Red gO TOs se os oe ere Se SENT UE TUT. wee Ee 301 


Using patents, rights or privileges unlawfully: 
Diverting trade in, or exploiting sale of unpatented products__-_ 351, 1029 


Fixing resale price of unpatented part__...._______________--_--_- 351 
Pooling and controlling patents and patent rights restrictively_-___-- 1029 
Vending machine BESERMe) discriminating in price to. (See Discriminat- 

RE SUD TCC — lee gee on mn nwt ns Ra ae = NTO es oy tie 237 
Vitamin A deficiency: as not responsible for certain diseases, etc___-_--__- 475. 
Vitamin A deficiency: 

ry ers iran enol GUe LOss- + eer = = 2200s UR on eum 2 475 

Skanyenuptions: €tc.,.not:-due-t0_2--— 2 2s_- = 2) see cee ee 475 
Vitamin B deficiency: certain diseases and ailments not due to____--_--- 475. 
Vitamin preparation: as averting deficiencies_-_2./_..--.-------------- 475 
Vitamins: finding of minimum daily requirements for human nutrition 

(Federal Food, Drug: &-Cosmetic-Act) 22-8 667 © 
Vitamins: fresh supply daily from medicinal preparations not required__ 708 
Vitamins: no evidence that 45 million Americans suffer deficiency ------ 708. 
Vitamins: possible to acquire sufficient from properly selected appro- 

CETEID bye 010) EL SS peas a IIT IT es eS 708. 
Vitamins: relation to well-being of individual__--_.------------------- 475 
Vitamins: therapeutic amounts substantially exceed daily minimum 

FECUINEMeN (sae =e eee eee Eee ee eee 475. 
Warning as to potential danger not required in certain cases__-------- 205, 979 
‘“‘Waterproof, thoroughly”: meaning to purchasing public____----------- 547 


Waterproofing qualities of product, ae ae as to. (See Adver- 
tising, ete.; Misbranding,-ete.) -====<===--+=-===-=----+---------.--- 
Wholesale, retail business misrepresenting as. (See Advertising, etc.; 
Misrepresenting business status, etc.) _----------------------------- 
Wool Products Labeling Act: 
Concealing or obliterating required markings under -------------- 645, 840: 


333. 
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aa 
Wool Products Labeling Act—Continued 
Misbranding under... -- = 22.222 2.2 - = 23 ees 661, “340 
Zone price systems as involved in concert of action. (See Combining, 
etes) SOEs Soe aS Se! RUSE 5 ee ee ee 773, 892, 906 
STIPULATIONS! 
Advertising falsely or misleadingly: 
As to— 
Apett a CArninion ease ns). 6a ns A ee Se 1271 (02101) 
Ailments.and-s yim ptomis==— 22 seas oe 1283 (03179) 
Business status, advantages or connections— ; 
BAM CHGS eee sey ere ee EE, yeh ee ee 1346 (7716) 
Branches: insprimcipal citiesia2 0. ee een 135167725) 
Branchvo theese ee so Sees ees ee ae 1328 (7684) 
Business: bemp-incorporated— _- -- 2 a ee es 1328 (7684), 


1341 (7703), 1846 (7716) 
Connections and arrangements with others— 


@hamber-of Commences... oe eee 1340 (7702) 
Governments ne eae re 2 oo roe - 1332, 1340 (7702) 
GivaliSenyices. esta an emers atte eee ee 1328 (7684) 
Independentsbusiness == 3.05 5 ote eS eee 1299 (7612) 
Industrialkcorpsses | 22eas ee ee ee eee 1334 
Dealer being— 
Ihgnhehh (oes ee ee A Sees ee Pee aes ee ae 1325 (7679) 
haboratoryese see = 1301 (7629), 1303 (7633), 13825 (7679) 
IMC AINE S CHUNG Toe en oa ecco ee hg ee Pec ee Ce 1267, 
1303 (7634), 1817 (7663), 13841 (7705), 1348 (7721) 
INGUPRE IY Sew ee aes ners ee = ee eee: 1313 (7656) 
dPARGYS RE Wereh Oe; Me IS IS See ee ee See Eben rs 1311 (7652) 
Ra DIET ye We oe ee es Ses a et ve Te ees eee ae 1346 (7715) 
Fictitious collection agency __-_____-_- 1324 (7676), 1328 (7684) 
Government— 
Connection sae ees Bie ek St gee ae ee 1340 (7702) 
St ORY srs? Se eee ee Se ae ee a ee os 1346 (7716) 
Job placement? 245.755 ase ee as ee Oe SO eee he 1334 
Parent: company 222 e= 2 Pte kee hn a de 1846 (7716) 
Persone bese ey ee a es ee eld RO eld 1328 (7684) 
ricertadwantares 3s Ie ee Ol een es 1342 (7708) 
Qualificstionga=< 4: a4 Sst Se Se. Sra a 1334 
DO CHORE So ae et Ae See 0 Fo ei aera acho 1290 (03324) 
Refundss 22 2a ss tees i pee eR EE pr Leth ee 1334 
Services. ee eee Se Bee ee Pee 1340 (7702) 
Size-and extents 2. 2 ens 2. SO er Ot ae 1346 (7716) 
Size of ‘business eee tastes cae 3h oe eae 1306 (7642) 
BtO Cai = NE oe dee ee Rice we VE er ee 1332. 
Subsidianies.t4 user iee pete ae ae ey ae 1342 (7708) 
‘Uniquena tire 2 se see ae 8 se ee ae 1321 (7672) 


1 Page references to stipulation of the Radio and Periodical Division are indicated by italicized page 
references, Such stipulations are also distinguished by figure ‘‘0” preceding the serial number of the stipu- 
lation, e. g., ‘01593,”’ ete. References to stipulations on p. 1293 et seq. indicate stipulations effected by the 
Bureau of Stipulations. See footnote on p. 1293. 
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Page 

Advertising falsely or misleadingly—Continued 

* As to—Continued 
Business status, advantages or connections—Continued 

Unique supply anne ee es Se 1313 (7656) 
Volume of- business: ==<~<2--2cscnree ss abide 1332 
Capacity =a -teceect cc tt ect tececteccceces Loot 1312 (7653) 
Tube: 222222222 22s2s2s- 1316. (7662), 1841 (7704), 1854 (7733) 
Certification of producti.) 262. S0eU A O0EG) GIS) Ais 1351 (7724) 
Comparative merits 2804) Sted. to eGy) SOD AGer = ROSY oe 1238, 


1244, 1267, 1269, 1274 (02863), 1279 (03087), 1302 (7631, 
7632), 1313 (7655), 1318, 1319 (7667), 1326 (7681) 


Comparative prices:—-—~ 2-22 -s2-2 neice ee Le 1848 (7721) 
‘Competitive products=~~==:-----s2-zs2s2s ce 1318, 1319 (7667) 
Composition Of product sss ss>ssscSsssen tse cesses SON 1244, 


1267, 1269, 1271 (02101), 1274 (02795, 02863), 1279 (03087), 
1281 (03100), 1282 (03102, 03132), 1283 (03179), 1289, 1294 
(7510), 1295, 1296, 1313 (7655), 1320 (7670), 1825 (7678); 
1335, 1336 (7693), 1340 (7701), 1843 (7709), 1345, 1347; 
(7717, 7718), 13848 (7721), 1852 (7727). 

Fiber content— 


(Linen? + - —se 1306 (7641) 
EST ANC Cn ee es 1301 (7628) 

Dealer being— 
AD ORALOLY == eee he ae en 1321 (7673), 1322, 1352 (7728) 
Publisher? } .--+-~<+<--<2 22-2 eet t= 84 1337 (7697), 1351 (7726) 
Domestic products being foreign_______-_----._-_-_-_--- 1316 (7661) 
Domestic products being imported___-.--__-_----- 1305 (7640), 1327 
Parnines-or profits===22 2222552 2ceccseesse = LUE 1271 (02101) 
Hiree, COCs OT SERVICE! se sone re ees ee ae 1271 (02101), 


1303 (7635), 1324 (7676), 1328 (7683), 1337 (7697), 1339 (7700), 
1346 (7716), 1352 (7729). 


MGUATAN feGS:-— === “= esccosecsete oe eet 1306 (7642), 13825 (7678) 
ite pie: eee: abl te pea) OVO) sl ivel) Ae. ss 1348 (7721) 
History 0: products see ==~ssuee ty Sousa eee 1329, 1839 (7699), 1349 
1241 


Tndryidual-attention====<=2=s5sSte ee ee we ce 
Indorsements or approval of product— 
American Institute of Food Products, Inc.— 


Sealsrorapprovall 4 2s 5 _ seek os 1321 (7678), 1322, 1323 
AUeMOrmzed INSDECUOIS.2 seer. ee ee en 1299 (7612) 
GOV ETOTIGI Hee eee Le SO) eae 1297 (7549) 
ini cerer a eae seme neem ae Ne, SEEN a aa cee 1276 
Medical authoritiesso ae e wee) OO ek oe 1297 (7549) 


Parent tenchervagen’s: {= oh lok! eet eet 1314 (7657) 
USS) Bureau ofiNarcoticss ey tee Pk eee 1314 (7657) 
Use Deptor Aericuvure: 2222 L AMPA Les 1320 (7669) 
iWhes? Government eee se Yeos feu ay 1311 (7652) 
JoDSanaremployimenvess- eens susot eet 1334, 1348 (7720) 
Manufacture or preparation of product_----------- 1316 (7661), 1335 
Diamonds’ ~~ 2 ee ee ee ee 1348 (7721) 


Wooler s sUpervision== o-oo LS __ 1278 
PANG OLA RIOR) Saemecs sents oue tee 1345, 13848 (7721) 
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Advertising falsely or misleadingly—Continued 

As to—Continued . 
Manufacture or preparation of product—Continued 

iandmad@s: 24 Ws 2~ 5s 5 ae a Se ee erat a 1345 
Hybridizing- 2. eee eee 1313 (7656) 
{ReiMOLCed. oocie ees ee ees 1852 (7727) 
Natures are es aey rer West 6 oe ae 1269, 1274 (02863) 


1276, 1279 (03067, 03087), 1281 (03096), 1283 (03155), 1287 (03269), 
1291, 1296, 1297 (7549), 1302 (7631), 1308 (7645), 1313 (7655), 
1317 (7665), 1320 (7670), 1325 (7678), 1326 (7681), 1333, 1335, 
1343 (7709), 1345, 1350. 


Opportunities. 22ers ee = eee eee 13848 (7720): 
Premium valuessue My SUS en eee en ee ee a 1346 (7716) 
PricegS3_ eo ann es See tt ees ee eee SS Geeeeae 1299 (7612), 
1302 (7632), 1832, 13837 (7697), 1348 (7721), 1352 (7727) 
Qualities, properties or results of product___..-.-------------- 1246 
Avialeesiom@el _ 7 RAR eis re) Sarib eh Sgee. c Asse 1267, 1297 (7549) 
Antiseptic. germicidal! 24071. seeds gece eeess oe 1304 (7636) 
Auxiliary, improving and supplementary_ 1330 (7687), 1339 (7699) 
Beneficially. [ellie ys eee oe ye ee 1271 (02101) 
Composition BES ONES 2. a wi me we Bie ee Fe 1349 
Cosmeticx: SOeie 2-7. ee 1269, 1271 (02101), 
1282 (03132), 1284 (03205), 1286, 1300, 1325 (7679), 1328 

(7683). - 
Dehwnidiying 22 -2-22.2522254 52.2 228 1306 (7642), 1308 (7643) 
Deodorsn toe et wen ere ee ee ee ee ee 1271 (02101) 
Disease resistanti+ Se" hee Le Le ek ts cee 1313 (7656) 
Durabilitysese oe ee eg oe Re 1244, 
1326 (7680), 1336 (7693), 13852 (7727), 1353 (7732) 
Heonmomiging P74 pees aleeer yh ao apa epee 1330 (7687) 
Preeze-proof 0 SS£ 229. apenas tte Stl ap gy red 1244 
Runetionalveffectivenéssu.... -_ 2 se ec bese 1299 (7626), 


1304 (7637), 1305 (7639), 1326 (7680), 1336 (7693, 7695), 
1347 (7718), 1353 (7732). 


Identityof product:<=--£.<2 2-22 222seee teehee 1313 (7656) 
PRSWIAtInOS Se os ee ete ee ene ee eee eRe 1339 (7699) 
Medicinal, therapeutic, remedial and healthful_____.______ 1237, 


1240, 1241, 1243, 1246, 1267, 1269, 1271 (01778, 02101), 
1274 (02795, 02863), 1276, 1277 (02997), 1278, 1279 
(03067, 03087), 1281 (03096), 1282 (03132), 1283 (03179), 
1284 (03185), 1285 (03219, 03228), 1287 (03237, 03269), 
1288 (03282, 03299, 03303), 1289, 1290 (03326), 1291, 
1293, 1294 (7509, 7510), 1295, 1296, 1297 (7544, 7549) 
1300, 1301 (7630), 1309, 1310 (7649), 1312 (7654), 1313 
(7655), 1814 (7658), 1315 (7659), 1317 (7663, 7665), 1319 
(7668), 1320 (7670), 1321 (7671), 1325 (7678, 7679), 1328 
(7683), 1329, 1330 (7686), 1333, 1336 (7694), 1838, 1342 
(7706), 1348 (7709, 7710), 1344 (7712), 1349, 1350. 

Animals cn: eco 9< deen ot a area 1310 (7648) 


‘Poultry S$: Gace ae 2 os arr is 1304 (7636) 1308 (7645) 
Moisture or weatherproof__._________-s:--p 52-52 1342 (7707) 
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Advertising falsely or misleadingly—Continued 

As to—Continued 
Qualities, properties or results of produet—Continued 

Jats WON) Ae SREY Bz WTO oe ea et hee ea tata 1306 (7642) 

INO P ACU eee a See et ae 1303 (7635), 1852 (7727) 

INURE Oner = eee ae more sae 1246, 1274 (02863), 1281 (08100) 

Oa OT eo er ee eh ne) 1271 (01778) 

15 CEOS LER De A ARI rh NE Aart nr ies Ne 1248, 


1269, 1271 (02101), 1276, 1277 (02997), 1279 (03087), 
1285 (03219), 1288 (03303), 1289, 1296, 1297 (7544, 7549), 
1300, 1312 (7654), 1328 (7683), 1329, 1343 (7710), 1350. 


LRG np s Sas ae a ae ra ha eee. eat ee 1308 (7645) 
PROC C Uy Vee ee PS Pe ae ae oe ee 1313 (7656) 
ENG GLU GUN emer eer oy ee a ge ee, 2 A ge ae 1274 

(02863), 1277 (03027), 1289, 1296, 1311 (7650, 7651) 
: URS EU UNTER ES re 1320 (7670) 
: SEES a a poo a a 1277 (03027), 1318, 1319 (7667) 
Selenite or relevant ACts 2. . sae 2 ee ee ea 1237, 1238 
Supplementaltood 2. 96. nye eee ees o 1274 (02863) 
AEDS HES y OLA ONO GY Ts a eR ee lt 1244, 1306 (7642) 
Quality of product. — a. eee 1335, 1845, 1848 (7721), 1352 (7727) 
CRTREVEN Le Vee Rts on anys ere se ei ee 1310 (7647) 
TSEC CD 1 te ae ea OI ea 1301 (7628), 1302 (7632), 13832 
Re RO CGO oe ec os a ee ee 13824 (7677) 
ECC CRIINCTING WG 2 tn er aes a oe No ee 1304 (7637) 

Results— 

PEAY gM JO) CBI OTYS eet pe na gs as eer a 1241 
RS SEC bay OFMPSCOO UL ee a eh Se ee 1267, 


1276, 1279 (03067), 1283 (03155, 03179), 1289, 1290, (03326), 
1291, 1294 (7510), 1296, 1311 (7650, 7651), 1325 (7678), 1337 


(7696). 
Sdipple CONLOLMANCES (oo = Sac n ate aa ae 1351 (7726) 
RS CoE GCI eres fe ete a et Sn ee pe ey oe cee 1326 (7681) 
Scientific or relevant facts___-__-_- 1241, 1248, 1244, 1269, 1274 (02863), 
1279 (03087, 7549), 1321 (7671), 13848 (7720) 1353 (7732). 
Civaly Service examin atlONs. 3.26 <= eo ae 1328 (7684) 
Size— 
bi? OCC Gta Lee ee ee eee 1348 (7721) 
SOULCEIOL OMe MOU PLOUUCl 2.4. 2 a0 o 25 4sbo oe eee aa 13844 (7711) 
IDOCTOnasOLeSChipUlOU! == fea oe Se a rae = 1278 
Jiiggiibeceyesepan fon ere ha coh Laceel a ea pany er LINO a _. 1324 (7677) 
TEAS oe canes Si Te ot a er ere 1318, 1319 (7667) 
LOIS ge = 2 Oa ye ee ee ee ee are Se 1327 
Rorelenuin: generals <2. = sae 1305 (7640), 1316 (7661) 
Special, introductory or limited offers__-___------- 1302 (7632), 1332 
Specially selected customers... 2. ee 1337 (7697) 
Success, use or standing of product— 
ID aeons Grr Clinick2s 6 ae bee eee = 1349 
(COMMA. ot ez- Sees ae ee a eee 1302 (7632) 
SIM eTmMe miele O OCs ae ee a ie 1276, 1277 (03027) 


TBtoymiaayeiteee Lm kh Tae cok ar se eee cape eal ata ee 1337 (7697) 


1582 FEDERAL TRADE COMMISSION DECISIONS 


STIPULATIONS 
Page 
Advertising falsely or misleadingly Continued be 
As to—Continued 
CL estaers eee ee Sain awn a saree see clas 1321 (7671, 7673), 1322, 1323 
HOsMitale awe sae oan can oe See anes oe eeeeens 1301 (7630) 
National Turkey Improvement Plan___-_---------- 1311 (7652) 
UniversitlesMotCl ee: 22s 56 tonne eee oe ee 1285 (03228) 
Undertakingsin generale ==. econ eae et 1332 
Unique nature or advantages of product___-__----_-.--------- 1238, 
1244, 1274 (02863), 1318, 1319 (7667), 1344 (7713) 
TD RSet Go VL HERE NES TS ee a a he 1314 (7657) 
Na GKOLADLOUUCls sae seees = ae eer Same 1302 (7632), 13837 (7697) 
Assuming or using misleading trade or corporate name: 
As to— 
Business, being incorporated. <a es ee ee 1341 (7703) 
Connections— 
Government—“PX” Army Exchange Service____-_-_- 1354 (7734) 
Dealer being— 
IS DIUUCO eee ia hh ae a ee cae 1325 (7679) 
WAS OUAUOLY ate ere eee ore, eae ae en eae 1301 (7629), 
1303 (7633), 1325 (7679), 1352 (7728) 
VEATUACCULOD Stes aera Sate oe 13803 (7634), 1848 (7721) 
VEAL OVS SOU BE ERE EO ic ONRRS: APNE MG ATH 1311 (7652) 
Fictitious collection agency __---____--_--- 1324 (7676), 1328 (7684) 
Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from— 
American Institute Food Products— 
DesisnOmaDPLOMale oe 5a Sey aie See ee ee ee eee 1323 
ATIC DONIZECMMSPRCtONS ss = assis) Saeed 1299 (7612) 
BLOW GAEY aw AX Sy aN aon a a edb Riya t= 1297 (7549) 
Indorsements— 
nse ON OT ae mee toe aos eters oi oe eee See eee 1276 
INIECICAIMAIIGNOTIUIGS's “setae amen a Se a ane eee ee 1297 (7549) 
Parentsbesehermassociauonseasc os ooo see ae ee ee 1314 (7657) 
DesISNGiaDDLOVAle: wiiaace tee. 2 ka ea ee 1321 (7673), 1322 
Sa OURCAULGleNanCOUCS =. a.k.a awe Se ry ee 1314 (7657) 
US Se Depts Ol (A CTICWICULO 4 oc. cee ome Se ee ee 1320 (7669): 
WS Government sete eee ee ee es ee eee 1311 (7652) 
Disparaging or misrepresenting competitors or their products: 
Products: 
OW SIG V ec ou 2 Bers See tee eee cts area Ne 1318, 1319 (7667): 
Misbranding or mislabeling: 
As to— 
Business status— 
Qualifications— 
DOCOl Saar eis eS = ctr gn see ene te ea 1290 (03324) 
Composition of produGte. specs <n ee ee egg Leadg CLLLO 
Faber cortent. . 2# 6 eee ie ie ee ee ee ee 1340 (7701) 
Wool Products Labeling Act____-__.___-_____- 1331, 1340 (7701) 
Domestic products being imported_____________________ 1305 (7640) 
Naturerot producti o.oo ocean eee oe ee ae ae 1308 (7645). 
Source or origin of product-— 
Place— 


Foreign in general's {2 See ee 1305 (7640): 
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Misrepresenting business status, advantages or connections: 
As to— 
BranchVolitcess: ="— ot ee) 1328 (7684), 1346 (7716) 
Branchesiauprincipalweities tee 1 =: ls92s caonty es ele. 1351 (7725) 
Branches throughout the United States— 
vee picuOnse sis Gee 8 Sav up deg ae: ee fore 1854 (7734) 
Business being incorporated___ 1328 (7684), 1841 (7703), 1346 (7716) 
Connections and arrangements with others— 
@hambenrior Commerce... 2 ee 1340 (7702) 
Goyernment.- 259 ge 4 Stl et sah 1332, 1340 (7702). 
Wind Servyices 2255) 21.) fs atone a Mn aphya ie Fh see 1328 (7684): 
EX? Army, tixchange Service. _- ee bese 45-0 1354 (7734) 
Independent: business... 52... Sebastain ed by, 1299 (7612) 
industrial Cons 55 2 2 a eee Se eee: He nee 1334 
Parent~company.-=2 2.22) eee, Bea era ae 1346 (7716) 
Dealer being— 
UIFAVSU TTS Sea ey ya ils Aer oie WN a ie Shay Lao 9, NE 1325 (7679): 
Laboratoryylee basket ae tele) eo Wee Ms eis 1301 (7629), 
1303 (7633), 1821 (7673), 1322, 1352 (7728) 
Manutactirer-ttses s Jace! (PRR e tk reese epee ee Se 1267, 
1303 (7634), 1317 (7668), 1841 (7705), 1848 (7721) 
INUURS OTe see oe em ee i Oink el amen ale 1318 (7656): 
PrOGuCete ee oe eee ee oe 1311 (7652), 
pailish er oo oe eos ane A 1337 (7697), 1851 (7726). 
Fictitious collection agency____-__--_-_-_- 1324 (7676), 1828 (7684): 
Goyernnent connection. ..- 0) 2 nes Be ee 1340 (7702) 
Civil SenviCe@e 3 oe ee ho oe ee ee Wr ss 1328 (7684) 
SPX” Army. Exchange Servicewe) 2 2- lesbeii teins 13854 (7734) 
Eistory of product... eee sie eee aye 1346 (7716) 
Jopsplacement=. =) a oo a ee eee eee eee be 1334 


1328 (7684). 


‘Personnel... = Se} 8 bie tate en siete be Lenenserss otis 
Pricewmdvantages 22 ae one cnt oS ee eee 13842 (7708) 
Qupbitestiong 22-5 02 tle bed cee = 1334 

DW OCtOrse lose tilt ws Pr cerresh yo. sect db) Lees: 1290 (03324). 
Size and extent of business and plant__----- 1306 (7642), 1846 (7716) 

By depictions: sSeierue- <n 2s 20 ee leioe cette 13854 (7734) 
Stotks peters ie iet ebidesttcet 16 eee seabed serene 1332 
Unique nature___-_--- west te ape! trae oeehee ee og 1321 (7672) 
Wmide supply.< oa oc~ee hoe k ene ie eo 1313 (7656) 
Volume ‘ofsbusinesss-. seep eee As fateh Susrsnd Seb pkeeses 1332 

Misrepresenting directly or orally by self or representatives: 
As to— 
Purpertedly free product-_...-.-~.-.- =sbideece:sebae 1337 (7697): 
Qualityesineth tee tAarsdvce<- alecispesd- wieedes- 3 1354 (7734) 
Misrepresenting prices: 
As to— 

Additional charges unspecified___.-_-.----------------- 1299 (7612) 
Additionalg@s On iachargess= Son). aeeeelna rise! aes 1302 (7632) 
@omparativerchargedeamen@es ee 28 soo ene na sne- Se 13848 (7721) 
TEND UT OY oc ow = ses SS Ee 1332 
Owersizcrconbainciswemes ee ee eet ee eos 1337 (7696) 
UWswaleasisaleronmeducedsec-2 05-2. 22-sess-soeeot ete 13852 (7727) 


1302 (7632) 
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Misrepresenting quantity: 
Through— 
Slack filling of containers-__-.-------------- 1310 (7647), 1837 (7696) 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 
@omposition ofsproduct....2-<2ss=2<<=42=2=-S SUS ee 1267 
Fiber content— 
“Linen”? 220 es SSS er A De ao 1306 (7641) 
Rayon += a2 soso 1299 (7625), 1804 (7638), 1331 
Wool. Products:-Labeling, Act... =-2+=- 222 2202e 1315 (7660) 
INature-of product: or:servite >. 2.212222 es eee Sle 1326 (7680) 
Satety of products. +22 Sas Sen Bs 1238, 1280 
Second. quality<products. = SS 1353 (7730) 
Source-or origin. of product... = Se 1299 (7612) 
Substitution-of merchandise. ---+-22s22=2<20SGi122 Je2i82 1342 (7708) 
Offering deceptive inducements to purchase: 
Through— 
Representing or offering falsely or misleadingly— 
Mrée=c0OdsiOr ‘SORVICEMSsZ bE See. oo ne ee a 2 ee 1271 
(02101), 1808 (7635), 1324 (7676), 1328 (7683), 1337 (7697), 
1339 (7700), 1846 (7716), 1352 (7729). 
Gilairanitee sneer ps 1325 (7678) 
Wifetiim © sere ree 1348 (7721) 
Jobstand*em/ploymento- ee 1334, 1348 (7720) 
Opportunities ee UR, SE 1348 (7720) 
Refunds ete. 4S ee 1301 (7628), 1302 (7632), 1334 
SizeiOfsbUsiness es ant ere 1306 (7642) 
Special, limited or introductory offers__--______ 1302 (7632), 1332 
‘Perms rand: condipions =<. eens eer eee DN soe 1337 (7697) 
Undertakings-in. senerale<.k ee ee oe ES 1332 


Securing agents or representatives falsely or misleadingly: 
Through misrepresenting— 
TATmGRE 4 aeen ee teeeeee se GS once in OY 1271 (02101) 
Unfair methods of competition, etce., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name, 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Disparaging or misrepresenting competitors or their products. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 
Misrepresenting quantity. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 
Securing agents or representatives falsely or misleadingly. 
Using misleading product name or title. 
Using or selling lottery schemes or devices in merchandising. 
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Using misleading product name or title: 
As to— 
Business status, advantages or connections— 

Qualifications— 

BY OCG OR meee eee tre re AD eee oe Loe 1290 (03324) 

Compositiontof product. 9-2 2205... 1335, 1847 (7717, 7718) 

IRTDERECONLCI Dae e ie mney ee eee ee 13840 (7701) 

OAL LTOVEL (oe ages Ss en ee pee A ee ne oe 1306 (7641) 

SIM CIG cin ee ts Ae eaten may Se mt ee at epee ee 1301 (7628) 

Domestic product being imported________-.-_______ 1305 (7640), 13827 
Indorsements— 

UR GOVeELNMeN Gs 342 20 ee ees Se A = 1311 (7652) 
Manufacture or preparation of product_______._.__________-_- 1335 
Nature of product______-- 1308 (7645), 1326 (7681), 13835, 1345, 1350 
Qualities, properties, or results of product— 

CROSS TREAT rh a a ce Se elt 1286 

WM AGYO Besa le a a eae 1271 (02101), 

1277 (02997), 1294 (7510), 13821 (7671), 1343 (7710) 

Won-fadingrot products = 2a. Seses esses eee aeeee 1303 (7635) 

NGI bE Vie mee Mee tei anes er ee ee ee A 1246, 1280 

Ee OR abs cient SO AE Se Ae ae ee ee ee 1277 (02997) 

WAC CrD EO OLN G6 ect Ree ae tS Se 1244 
CVA Dy RO rg LOC UC bees eee ee mee he Be ee en 1335, 1845 
Reproductions Of preoducts-_-s-—s- 42222 -— o-oo 1324 (7677) 
LRH ESEE UN TCP i I eS ee ya fl oP re 1246 
Screubitic on relevant taCtSa aan oss = ce oe a eee ee ee oe 1246 
Source or origin of product— 

Mise ere eee eset Nee eee es ee pe i Se eee ee 1324 (7677) 

Place— 

oreiom in eenergioe. = 2 = oe 1305 (7640), 1327 

NOG COT Se Se ne a ee ee ey ot a ee 1299 (7612) 

Using or selling lottery schemes or devices in merchandising --_---- 13808 (7644), 


1317 (7664), 1347 (7719), 1353 (7731) 
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